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the  Court  of  Exchequer :  10  Law  Jour.,  «S03;  59  Law  Times,  41. 

«  Sir  GiLLERY  Pigot  died  April  28,  1876 ;  10  Law  Jour.,  293  ;  69  Law  Times,  803. 
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ADDENDA  ET  CORRIGENDA. 

Page  16,  First  column,  6th  line  from  bottom.  If  the  agenf  s  name  appears,  without 
his  principal's,  in  an  agreement  required  by  the  Statute  of  Frauds  to  be 
in  writing,  the  principal  may  nevertheless  enforce  the  agreement  against 
the  other  party  siting  it.  24  Ohio  St.  Rep.,  28. 

Page  116,  Column  2,  Line  88.  Where  the  assignee  of  a  bond  and  mortgage  had  per- 
mitted the  mortg^ee  to  receive  payments  upon  the  mortgage ;  neld 
that  an  omission  on  the  part  of  the  mortgagor  to  require  a  surrender  of 
the  bond  and  mortgage  when  completing  the  payments,  did  not  raise 
a  presumption  of  bad  faith.  Van  Keuren  v.  Carkins,  6  N,  Y.  Supreme 
Ct.  Rep.,  856. 

Page  116,  Line  18,  Rrst  column.  Where  a  special  warranty  of  title  is  exacted  by 
the  grantee  under  such  circumstances  as  imply  knowledge  that  the 
property  was  held  in  trust,  the  grantee  is  not  an  innocent  purchaser, 
entitled  to  hold  against  the  beneficiary  of  the  grantor.  When  the 
grantee  has  knowledge  that  the  grantor  was  a  director  in  a  corpora- 
tion, at  the  time  he  became  the  purchaser  of  a  railroad  belonging  to  the 
corporation,  at  a  judicial  sale  thereof,  such  grantees  are  put  upon  in- 
Quiry  as  to  the  character  of  the  title  to  the  road  thus  acquired  by  such 
airector.  The  grantee  in  such  a  case  is  not  an  innocent  puruiaser. 
Covington,  etc.,  v.  Bowler,  9  Bush  (Ky.),  470. 

Page  226,  Line  29,  Second  column.  A  servant  was  drivine  his  master's  horse 
on  a  street  of  a  city  faster  than  was  permitted  by  the  ordinance ;  he 
and  the  horse  were  taken  into  custody  by  the  police,  by  negligence  the 
horse  escaped  and  was  killed  :  Held,  that  the  city  wns  not  responsible 
for  the  n^^ligence  of  the  police.  MlioU  v.  Ciijf  of  Fhiladdphia,  75 
Penn.  St.  R.,  847. 

Page  476,  Line  6,  Column  1.  Although  an  infant  may  recover  for  an  injury  where 
his  parent  was  guilty  of  negligence  contributing  to  the  injury,  the  pa- 
rent cannot.     JMle/ofdaine,  etc.,  v.  Snyder,  24  Ohio  St.,  670. 

Page  657,  Line  28,  Column  1,  add:  but  see  Fay  v.  Salem,  etc.  111  Mass.,  27. 

Page  667,  Line  11,  Column  2.  A  plea  justifying  the  fouling  of  waters  by  chemi- 
cals used  for  the  manufacture  of  paper  must  aUege  an  user  and  acqui- 
escence by  the  plaintiff,  or  those  under  whom  he  claims,  for  twenty 
years.  GladfeUer  v.  Walker,  40  Maryland,  1 ;  a  very  excellent  case  as 
to  the  rights  of  different  riparian  owners. 

Page  748,  Line  40,  Column  2.  The  testator  gave  his  widow  unlimited  power 
to  sell  real  estate  by  words,  held  not  to  create  a  precatory  trust,  and 
the  widow  during  her  lifetime  sold  a  portion  of  the  real  estate  and  in- 
vested the  proceeds  in  personal  securities.  Held,  that  in  the  absence 
of  any  directions  as  to  the  investment  of  the  proceeds  of  sales,  while 
giving  her  full  power  to  sell,  the  testator  must  be  taken  to  have  in- 
tended to  leave  it  to  her  discretion  to  convert  the  estate  from  real  to 
personal,  and  vice  versa,  at  her  discretion ;  and  that  therefore  the  secu- 
rities should  be  distributed  as  personal  property.  And  if  the  proceeds 
of  the  sale  of  lands  had  been  invested  in  other  lands,  the  character  of 
the  former  as  ancestral  estate  would  not  pass  to  the  latter.  Bristol  v. 
AwUn,  40  Conn.,  438. 
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*The  Directors,  &o.  of  The  North  Eastern  Rail-  [12 
WAY.  Company,  Appellants ;  and  Robert  William  Wan- 
less,  Respondent. 

Railway — Levd   Crosiing^ — Negligence, 

"Where  a  railway  crosses  a  public  highway  on  the  level,  and  there  are  (under  the  8 
Vict,  c  20,  s.  47)  gates  for  the  protection  of  "  horses,  cattle,  carts,  or  carriages," 
passing  along  the  highway,  it  is  the  duty  of  the  railway  company's  servants  to£eep 
them  closed  when  any  train  is  approaching.  If  this  duty  is  not  performed,  and  a 
passenger  along  the  highway  is,  in  attempting  to  cross  the  line  o^  railway,  injured, 
the  leaving  of  the  gates  open  is,  in  an  action  brought  by  him,  evidence  of  negligence 
to  go  to  the  jury.  It  is  so,  even  though,  with  care  and  circfimspection,  he  might 
have  been  able  to  see,  at  a  distance,  the  approach  of  the  train  which  occasioned  the 
injury. 

Per  The  Lord  Chancellor  (Lord  Cairns) :  The  gates  of  the  railway,  at  a  place 
where  it  crossed  the  highway  at  a  level,  being  open,  amounted  to  a  statement,,  and  a 
notice  to  the  public,  that  the  line,  at  that  lime,  was  safe  for  crossing.  (See  Bridges 
V.  The  North  jLondon  Railway  Company ^  post,) 

This  was  an  appeal  pursuant  to  the  Common  Law  Proce- 
dure Act,  1864,  against  a  decision  of  the  Court  of  Exchequer 
Chamber,  which  had  confirmed  a  previous  decision  of  the 
Court  of  Queen's  Bench  discharging  a  rule  for  a  new  trial  (*). 
The  action  was  brought  by  the  plaintiflf  for  compensation  in 
damages  for  an  injury  inflicted  on  him  througn  the  negli- 
gence of  the  company'' s  servants.  The  declaration  was  in 
the  usual  form.  The  first  count  alleged  that  the  defendants, 
by  their  servants,  so  negligently  and  unskilfully  managed 
an  engine  and  carriages  on  a  certain  railway  while  the  plain- 
tiff was  then  lawfully  crossing,  that  he  was  injured.  The 
second  count  described  the  defendants  as  a  railway  company 
subject  to  the  provisions  contained  in  the  Railways  Clauses 
Consolidation  Act  as  to  level  crossings ;  that  the  defendants' 
railway  crossed  a  certain  highway  on  a  level ;  that  the 
highway  and  crossing  were  protected  by  gates  subject  to  the 

(>)  1  Law  Rep.,  6  Q.  B.,  481. 
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control  of  the  dt^f didarits ;  yet  that  the^  were  guilty  of 
negligence  in  fnniffS^'si  train  across  the  highway  and  crow- 
ing, and  ik  not  providinff  for  the  safety  of  persons  using 
the  said'levfel  crossing,  whereby  the  plaintiff  who  was  then 
13]  •.^Vfully  using  the  said  highway  and  crossing  by  the 

^  ijiyillitfen  of  the  defendants,  was  injured,  &c.     The  defen- 
"\dants  pleaded  not  guilty ;  that  the  servants  were  not  the 

:  servants  of  the  defendants ;  and  that  tlie  plaintiff  was  not 
crossing  by  the  invitation  of  the  defendants. 

The  cause  was  tried  before  Mr.  Justice  Brett,  at  Durham, 
in  the  spring  of  1869,  when  it  appeared  that  on.the  Pensher 
branch  of  the  North  Eastern  Railway,  there  was,  near  Hyl- 
ton,  a  spot  at  which  the  railway  crossed  a  public  highway 
on  the  level.  There  were  the  proper  carriage  gates,  and 
there  was  also  on  each  side  of  the  railway  a  gate  for  foot 

})assengers.  The  south  side  of  the  railway  is  called  the  up- 
ine,  the  north,  the  down-line.  The  number  of  coal  trucks 
daily  passing  there  is  very  considerable.  On  the  27th  of 
Apnl,  1868,  the  plaintiff,  in  company  with  three  other  boys, 
came  along  the  road  on  the  north  side  of  the  railway  to  cross 
over  the  line  by  the  level  crossing.  The  evidence  as  to  how 
the  boys  got  on  the  line,  whether  through  the  carriage  or 
the  foot-passenger  gate,  was  contradictory.  A  train  of 
forty-eight  empty  coal-trucks,  was  coming  on  the  up,  or 
south  side  of  the  line,  from  Sunderland  to  Pensher,  and  it 
passed  tlirough  the  Hylton  station  without  stopping.  The 
toys  had  witn  them  a  dog,  and  persons  who  were  on  the 
north,  or  down  side  of  the  line,  shouted  to  the  boys  to  keep 
the  dog  from  running  among  the  trucks.  This  train  passed, 
and  when  it  had  done  so  the  plaintiff  advanced  to  cross  the 
line,  and  was  instantly  knocked  down  by  a  train  passing  on 
the  north,  or  down  side,  of  the  line,  the  side  on  which  the 
boys  had  been  standing.  For  the  company,  evidence  was 
given  that  the  plaintiff  might  have  seen  this  train  at  the  dis- 
tance of  half  a  mile  ;  but  on  the  part  of  the  plaintiff  it  was 
stated  that  the  distance  between  the  carriage-gate  on  the 
north  side  and  the  line  itself,  is  about  twelve  feet,  and  that 
the  boys  could  not  on  that  side  see  the  approaching  ti-ain 
till  they  were  seven  or  eight  feet  within  the  gate  on  the  north 
side.  The  rules  and  regulations  of  the  company  on  this  sub- 
ject were  put  in  evidence.  Rule  174  was  in  these  terms : 
''  Unless  a  written  order  to  the  contrary  be  given  by  the  en- 
gineer, the  gates  shall  be  kept  shut  across  the  carriage  roads 
except  when  required  to  be  opened  to  allow  the  railway  to 
be  crossed."  Rule  175  :  "  When  the  railway  is  required  to 
be  crossed,  the  gatekeeper  shall,  before  opening  the  gates, 
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satissfy  himself  that  no  engine  is  in  sight,  he  shall  then  show 
his  danger  signals,  and  keep  them  ^exhibited  until  the  [14 
line  is  clear,  when  he  shall  close  the  gates  and  alter  the  sig- 
nals." It  did  not  appear  that  any  signal  was  exhibited ; 
and  on  the  question  whether  the  carriage-gate  on  the  north 
side  was  or  was  not  open,  the  evidence  was  contradictory. 

It  was  contended  for  the  company  that  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury.  The  learned  judge, 
however,  held  that  there  was,  and  left  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  damages,  £100.  Leave 
was  reserved  to  the  defendants  to  move.  A  rule  was  accord- 
ingly obtained  to  enter  a  nonsuit  on  the  ground  that  there 
was  no  evidence  of  negligence,  or  to  have  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  the  evi- 
dence. This  rule  was  discharged ;  and  on  appeal  to .  the 
Exchequer  Chamber  that  decision  was  aflBirmea.  This  ap- 
peal was  then  brought. 

Mr.  Manisty^  Q.C.,  and  Mr.  Kemplay^  Q.C.,  for  the  com- 
pany :  There  is  nothing  here  to  show  that  there  was  any 
want  of  reasonable  care  on  the  part  of  the  company's  ser- 
vants. The  mischief  arose  from  the  negligence  of  the  boy 
himself.  He  received  no  invitation  to  come  on  the  line  ;  the 
gates  were  closed,  and  no  one  could  exactly  say  how  he  got 
on  the  line.  The  duty  cast  upon  the  company  by  the 
statute,  and  by  the  rules  framed  in  consequence  of  it,  refer 
only  to  the  passing  of  animals,  cattle,  carts,  and  carriages. 
Foot-passengers  are  not  mentioned  in  the  section ;  they  can 
always  provide  for  their  own  safety  if  they  will  use  reason- 
able care.  The  plaintiff  here  might  have  done  so.  He  was 
warned  about  tne  danger  to  his  dog;  he  knew,  therefore, 
that  caution  was  necessary;  he  did  not  act  with  reasonable 
caution  ;  he  stayed  till  one  train  had  passed  by,  and  then, 
without  taking  any  trouble  to  look  whether  another  was 
coming,  which  he  might  have  seen  if  he  had  looked,  he  ad- 
vancea  on  the  line  and  was  injured.  That  injury  was  alto- 
gether the  result  of  his  own  negligence,  and  there  was  no 
evidence  to  go  to  the  jury  that  the  company's  servants  had 
been  gtiilty  of  any  negligence  at  all.  Even  if  the  gates  had 
been  left  open,  tnat  did  not  constitute  an  invitation  to  the 
plaintiff  to  come  on  the  line  ;  and  there* was  no  evidence  to 
show  how  he  came  there,  or  that  he  came  through  the  car- 
riage-gates at  all ;  and  it  was  those  gates  that  were  the 
special  subject  of  provision  in  the  section  of  the  statute. 

*Mr.  Charles  Russell^  Q.C.,  Mr.  B,  G.  Williams,  [15 
Q.C.,  and  Mr.  W.  Lewers,  for  the  respondent  in  the  appeal, 
were  not  called  on. 
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The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
very  able  counsel  who  has  opened  this  appeal  before  your 
lordships  is  one  from  whom  your  lordsnips  are  always  in 
the  habit  of  hearing  everything  which  can  fairly  and  prop- 
erly be  urged  in  support  of  any  case  in  which  he  appears  as 
advocate  ;  but  it  is  not  within  the  power  of  learned  counsel 
to  present  a  case  with  a  stress  whicn  the  case  itself  does  not 
possess  ;  and  I  myself  am  not  surprised  that  he  has  found 
it  impossible  to  urge  this  case  more  strongly  than  he  has 
been  able  to  do.  In  point  of  fact,  m^  lords,  1  must  express 
my  surprise  at  the  appellants  here,  hnding  it  to  be  for  their 
interest,  or  thinking  it  desirable,  in  any  way,  to  bring  this 
case  before  your  lordships'  consideration.  The  stake  in- 
volved in  the  case  itself  is  very  small — probably  of  no  im- 
portance as  compared  with  the  costs  of  the  litigation.  As 
regards  the  general  effect  of  the  bearing  of  your  lordships' 
decision  upon  the  conduct  of  railway  companies  in  future, 
I  cannot  conceive  that  the  effect  of  the  decision  can  be  other- 
wise than  wholesome  ;  for  it  can  only  lead,  as  has  been  re- 
marked in  the  course  of  the  argument,  to  their  properly 
performing  the  duty  which  the  law  has  already  cast  upon 
them,  namely,  keeping  closed  the  gates  of  the  railway  at 
level  crossings  at  those  times  at  which  it  would  be  danger- 
ous to  allow  the  public  to  cross  the  line. 

The  only  question  raised  in  the  case  for  your  lordships' 
determination  is,  whether  there  was  here  evidence  of  negli- 
gence to  go  to  the  iury  ?  What  the  jurors  should  do  upon 
the  evidence,  or  whetner  they  should  find  any  damages  or 
not,  was  a  question  for  the  jury,  and  is  not  for  this  house 
now  to  consider. 

My  lords,  the  facts  of  the  case  have  been  stated  so  recently, 
that  I  do  not  think  it  necessary  to  repeat  them.  It  appears 
to  me  that  the  circumstance  that  the  gates  at  this  level  cross- 
ing were  open  at  this  particular  time,  amounted  to  a  state- 
ment, and  a  notice  to  the  public,  that  the  line  at  that  time 
was  safe  for  crossing,  and  that  any  person  who,  under  those 
circumstances,  went  inside  the  gates,  with  the  view  of  cross- 
ing the  line,  might  very  well  have  been  supposed  by  a  jury 
to  iiave  been  innuenced  by  the  circumstance  that  the  gates 
16]  were  open.  Then,  when  inside  the  gates,  *the  boy  who 
in  this  case  was  injured,  saw  what  was  inconsistent  with  the 
gates  being  open,  namely,  he  saw  one  train  passing,  and  it 
may  very  possibly  be  the  case  that  that  circumstance  em- 
barrassed him,  and  that  his  eyes  and  attention  being  fixed 
upon  that  particular  train,  when  it  passed  out  of  the  way  he 
failed  to  see  the  otlier  train.     He  appears  not  to  have  seen  it, 
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but  attempted  to  cross  the  line,  and  was  knocked  down  and 
injured.  It  is  quite  clear  he  might  have  seen  the  other  train 
— there  is  no  doubt  about  that — but  the  result  of  the  state 
of  facts  only  comes  to  this,  that  being  brought  upon  the  line 
through  the  circumstance  of  the  gate  being  open,  he  was 
placed  in  a  position  which  was  more  or  less  emban-assing, 
and  he  did  not  use  his  faculties  so  clearly  as  he  might  have 
done  under  other  circumstances. 

My  lords,  the  question  is,  might  not  a  jury  fairly  consider 
that  his  being  there  at  all  was  owing  to  the  negligence  of  the 
railway  company  ?  It  appears  to  me  that  there  was  evidence 
to  go  to  the  jury  to  wnich  weight  might  have  been  given, 
and  from  which  the  jurors  might  have  oeen  led  to  conclude 
that  he  was  there  in  consequence  of  the  circumstance  I  have 
referred  to,  viz.,  the  gates  being  open  ;  and  that  being  the 
only  point  for  the  court  to  consider,  I  certainly  am  of  opin- 
ion that  the  court  could  not  do  otherwise  than  hold  that 
the  question  of  negligence  might  upon  this  evidence  right- 
fully be  submitted  to  the  consideration  of  the  jury. 

I  therefore  move  your  lordships  that  the  judgment  of  the 
Exchequer  Chamber  and  of  the  primary  court  be  aflirmed, 
and  that  this  appeal  be  dismissed  with  costs. 

Lord  Chelmsford  and  Lord  Selborne  concurred. 
Judgment  of  the  Court  of  Exchequer  Charrvber  affirmed^ 
aTid  appeal  dismissed  with  costs, 

Lords^  Journals^  20th  April,  1874.    . 

Attorneys  for  the  appellants  :   WilUamison^  Hill  &  Co, 
Attorney   for  the  respondent :  John  Scott. 


[Law  Reports,  7  House  of  Lords,  17.] 
May  5,  1874. 

*TnoMA8  Lakeman,  Appellant ;  and  J.  P.  Mount-  [17 
STEPHEN,  Respondent. 

Promise  to  patf — Statute  of  Frauds, 

A  board  of  health  had  been  formed  in  a  town.  L.  was  its  chairman.  M.,  a  con- 
tractor, had,  under  the  orders  of  the  board,  formed  a  main  sewer  in  the  town,  and, 
under  the  orders  of  the  board,  had.  purchased  pipes  which  Y'^ould  be  reauired  to  be 
used  in  making  the  connecting  drains  between  certain  private  houses  and  the  main 
sewer.  The  board  had,  under  the  11  <&  12  Vict  c.  68,  s.  69,  given  notice  to  the  in- 
habitants of  certain  streets  to  make  these  connecting  drains,  the  effect  of  the  notice 
being  that  if  the  said  inhabitants  did  not  make  those  connecting  drains  the  board 
might  make  them  and  charge  the  expenses  on  the  defaulting  inhabitants.  The  notice 
was  disregarded.  No  subnequent  resolution  was  passed  by  the  board.  M.  was  about 
to  take  away  his  carts  and  working  materials,  when  L.  said  to  him,  "  What  objec- 
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tion  have  you  to  making  the  connections  T  to  which  M.  answered,  *'  None,  if  you  or 
the  board  will  order  the  w^ork,  or  become  responsible  for  the  payment ;"  and  L.  re- 
plied, **  Mm  go  on  and  do  the  work,  and  I  will  see  you  paid."  M.  did  the  work,  and, 
the  board  refusing  to  pay,  sued  L.  for  the  amount : 

Held,  that  the  words  of  L.  were  properly  left  to  the  jury  as  evidence  to  sustain  a 
claim  against  him  personally,  and  that  they  did  not  constitute  a  promise  to  pay  the 
debt  of  another,  so  as  to  come  within  the  operation  of  the  Statute  of  Frauds. 

Per  Lord  Selboknb  :  There  can  be  no  suretyship  unless  there  be  a  principal 
debtor,  existing  at  the  time,  or  constituted  by  matters  ex  pott  facto. 

This  was  an  appeal  against  a  judgment  by  the  Court  of 
Exchequer  Chamber,  which  had  reversed  a  previous  judg- 
ment of  the  Court  of  Queen's  Bench.  The  case  has  already- 
been  fully  reported  in  the  courts  below  (*).  The  following 
is  a  summary  of  the  facts :  Lakeman  was  the  chairman  of 
the  Board  of  Health  of  the  town  of  Brixham.  Mountstephen 
was  a  builder  and  contractor  at  Torquay,  and  had  often 
executed  works  for  the  board.  He  had  in  the  early  part  of 
1866  completed  for  the  board  a  main  sewer  for  the  town,  and 
the  board  had  directed  him  to  make  a  purchase  of  pipes, 
and  had  given  notice  under  the  11  &  12  Vict.  c.  63,  s.  69 
(the  Public  Health  Act  of  1848)  to  the  owners  of  certain 
18]  houses  *near  this  main  sewer  to  connect  the  drains  of 
their  houses  with  it,  or  that  the  board  would  make  the  con- 
nections at  their  expense.  These  persons  had  not  obeyed 
the  notice,  and  the  ooard  therefore  possessed  the  power  to 
make  the  connections  and  to  charge  tne  inhabitants,  to  whom 
notice  had  thus  been  given,  with  the  cost  thereof.  The 
board,  however,  had  not  passed  any  resolution  so  to  do. 
Adams,  the  surveyor  of  the  board,  had  proposed  to  Mount- 
stephen to  construct  these  connections.  The  latter  did  not 
do  so,  as  he  had  no  orders  from  the  board.  On  the  6th  of 
April,  1866  (which  was  before  the  expiration  of  the  notice 
given  to  the  householders),  according  to  Mountstephen' s 
evidence,  he,  after  finishing  the  main  sewer,  was  about  to 
take  away  his  carts  and  building  materials,  when,  after  some 
talk  with  Adams,  a  conversation  ensued  between  him  and 
Lakeman.  The  latter  said,  *'  What  objection  have  you  to 
making  the  connections  V '  Mountstephen  answered,  ' '  None, 
if  you  or  the  board  will  order  the  work  or  become  responsi- 
ble for  the  payment,"  to  which  Lakeman  replied,  ''Go  on, 
Mountstephen,  and  do  the  work,  and  I  will  see  you  paid." 
Mountstephen  did  the  work,  but  the  board,  alleging  that  no 
orders  had  been  given  for  the  work,  declined  to  pay  for  it. 
Mountstephen  then  brought  an  action  against  Lakeman  for 
the  amount  due  for  the  work. 

The  declaration  contained  three  counts.     The  first  stated 

(1)  Law  Rep.,  6  Q.  B.,  613 ;  Ibid.,  7  Q.  B.,  196. 
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that  the  defendant  was  the  chairman  of  the  board,  and  that 
in  consideration  that  the  plaintiff  would  do  and  provide  cer- 
tain work  and  materials  for  the  board  at  the  request  of  the 
defendant,  as  and  assuming  to  he  agent  for  the  board,  the 
defendant  promised  the  plaintiff  that  he  wae  authorized  by 
the  board  to  make  the  request ;  that  the  plaintiff,  relying  on 
the  defendant's  promise,  did  the  work  ;  breach,  that  the  de- 
fendant was  not  so  authorized. 

The  second  count  stated  that  the  defendant,  being  such 
chairman,  in  consideration  that  the  plaintiff  would  do  and 
provide  work  and  materials  for  the  board,  at  the  request  of 
the  defendant,  the  defendant  promised  to  obtain  lor  the 

Elaintiff  from  the  board  a  contract  whereby  the  board  should 
e  legally  bound :  breach,  that  the  defendant  did  not  obtain 
such  contract.  The  third  count  was  for  work  and  materials 
done  and  supplied  by  the  plaintiff  to  the  defendant  at  his 
request. 

The  defendant  pleaded,  1,  to  the  first  and  second  counts, 
that*the  defendant  did  not  promise  as  alleged ;  2,  that  [19 
the  plaintiff  did  not  do  the  work  for  the  board  at  the  defen- 
dant's  request;  and '3,  never  indebted. 

The  cause  was  tried  before  Lord  Chief  Baron  Kelly  at  the 
Devon  Summer  Assizes,  1870,  when,  by  the  permission  of 
the  learned  judge,  a  count  was  added  alleging  that  the 
defendant  promised  that  in  consideration  that  the  plaintiff 
would  do  the  work  for  the  board,  the  defendant  promised 
to  pay  for  the  work  if  the  board  should  at  any  time  refuse 
to  pay. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
submitted  that,  on  the  declaration  and  the  evidence  (as  it 
then  stood),  there  must  be  a  nonsuit.  The  learned  judge 
declined  to  nonsuit,  being  of  opinion  that  there  was  evidence 
to  go  to  the  jury,  and  he  gave  leave  to  the  plaintiff  to  add 
the  count  as  above  stated.  The  defendant's  case  was  then 
entered  on,  when  the  statement  of  the  conversation,  as  de- 
tailed in  plaintiff's  evidence,  was  denied.  At  the  close  of 
the  case  tne  Lord  Chief  Baron  left  it  to  the  jury  to  say 
whether  the  conversation,  as  deposed  to  by  the  plaintiff,  but 
denied  by  the  defendant,  had  taken  place.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  £287,  and  leave  was 
then  reserved  to  the  defendant  to  move  to  set  aside  this  ver- 
dict and  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  there  was  no  evidence,  either  upon  the  original  or 
amended  declaration,  which  ought  to  have  been  left  to  the 
jury.    A  rule  for  that  purpose  was  obtained  and  was  made 
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absolute  ('),  the  court  being  of  opinion  that,  coupling  the 
expressions  used  with  the  conduct  and  position  of  the  par- 
ties, the  defendant's  words  did  not  amount  to  an  engage- 
ment to  be  primarily  liable  for  the  work,  but  only  to  a 
promise  that  if  the  plaintiff  would  do  the  work  on  the  credit 
of  the  board  the  defendant  would  pay  if  the  board  did  not ; 
and  that  this  was  a  promise  to  be  answerable  for  the  debt  of 
another  within  sect.  4  of  the  Statute  of  Frauds,  though  in 
fact  the  board  had  never  been  indebted,  and  as  this  promise 
was  not  in  writing  it  could  not  be  enforced. 

On  appeal  to  the  Exchequer  Chamber  this  decision  was 
reversed,  that  court  being  of  opinion  that  there  was  evi- 
20]  dence  to  *go  to  the  jury  on  the  question  whether  the 
defendant  had  not  by  his  words  made  himself  primarily 
UableC). 

This  appeal  was  then  brought. 

Mr.  Cole^  Q.C.,  and  Mr.  Francis  Finder^  for  the  appel- 
lant, insisted  that  this  was  a  promise  to  pay  the  debt  of  an- 
other, and,  not  being  in  writing,  was  void  under  the  Statute 
of  Frauds ;  that  it  was  a  contract  of  guarantee  only,  for  that 
there  was  enough  to  show  that  the  boaM  required  the  work 
to  be  done,  and  that  there  was  no  evidence  under  either  the 
original  or  the  amended  declaration  to  go  to  the  jury  show- 
ing that  the  defendant  had  in  any  way  made  himself  prima- 
rily responsible  for  the  work,  but  that  the  words  themselves 
proved  that  the  defendant  meant,  and  the  plaintiff  must 
so  have  understood  them,  that  if  the  plaintiff  would  do 
the  work  for  the  board  the  defendant  would  see  that  he 
got  paid. 

Mr.  LopeSy  Q.C.,  and  Mr.  Arthur  CJiarleSj  for  the  respon- 
dent, were  not  called  on. 

The  Lord  Chanoelloe  (Lord  Cairns):  My  lords,  the 
question,  and  the  only  question,  which  your  lordships  are 
called  upon  in  this  appeal  to  decide  is,  whether  there  was 
or  was  not  evidence  oi  an  original  liabilitjr  on  the  part  of  the 
defendant  to  pay  the  plaintin  in  the  action  for  the  work  to 
be  done.  I  begin  by  pointing  out  to  your  lordships  that 
that  is  the  question,  and  the  only  question  in  the  action,  for 
the  purpose  of  reminding  you  that  we  are  not  embarrassed 
here  by  any  consideration  as  to  whether  the  precise  sum  for 
which  the  verdict  of  the  jury  was  returned,  is  the  sum  which 
ou^ht  to  have  been  assessed  as  the  amount  to  be  paid  in  the 
action.  Whatever  questions  might  have  been  raised,  what- 
ever distinctions  mi^ht  have  been  made  as  to  different  items 
of  the  demand,  this  is  not  the  time  or  the  place  for  making 

(>)  Law  Rep.,  5  Q.  B.,  613.  C)  Law  Rep.,  7  Q.  B.,  196. 
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them.  If  it  was  desired  to  make  them,  and  if  there  was 
room  for  making  them  (which  I  am  far  from  saying  there 
was  not),  it  ought  to  have  been  done  at  an  earlier  stage  in 
these  proceedings. 

My  lords,  taking  the  question  raised  by  the  rule  which 
was  ^obtained  in  the  first  instance,  whether  there  was  [21 
or  was  not  evidence  of  an  original  liability  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  the  work  to  be  done,  I 
may  remind  your  lordships  that  that  question  falls  'to  be 
determined  really  upon  the  consideration  of  the  evidence  of 
the  plaintiff  in  tne  action  himself.  It  is  true  that  another 
witness  was  called  on  behalf  of  the  plaintiff,  but  his  evidence 
on  this  subject  is  quite  immaterial^  and  we  have  the  evidence 
of  the  plaintiff  only  to  deal  with.  My  lords,  that  evidence 
might  have  been  accepted  bv  the  iurymen  or  it  might  have 
been  rejected ;  they  might  nave  been  so  satisfied  with  the 
evidence  adduced  on  the  other  side  as  to  lead  them  to  disbe- 
lieve the  evidence  of  the  plaintiff,  but  the  question,  I  repeat, 
is,  whether  or  not  in  this  case  the  learned  judge  would  nave 
been  right  in  directing  a  nonsuit  on  the  ground  that  there 
was  no  substantial  evidence  to  go  to  the  jury. 

Now  I  wiU  call  your  lordships'  attention,  for  a  few  mo- 
ments, to  what  the  plaintiff  really  did  say,  because,  I  think, 
if  the  two  portions  of  his  evidence,  which  at  first  sight  ap- 
pear rather  disconnected,  are  brought  into,  their  proper 
order,  a  very  clear  and  intelligible  account  of  the  origin  of 
this  contract  will  \^  given.  The  plaintiff  says  in  his  cross- 
examination,  referring  to  the  19th  of  March  and  to  the  reso- 
lution of  the  board  of  that  date,  "that  notices  should  be 
served  by  the  board,"  that  is,  notices  upon  the  owners  of 
houses  wno  were  to  be  required  to  connect  their  drainage 
with  the  main  drainage  of  the  town ;  "I  knew  nothing  of 
this."  AAd  then,  at  another  part,  "Adams  asked  me  if  I 
would  procure  1,300  feet  of  pipes,  and  if  I  would  do  the 
work."  He  was  asked  two  things  ;  if  he  would  procure  the 
materials,  and  if  he  would  do  the  work.  "  I  said  'not  un- 
less the  board  would  be  responsible  for  the  payment,  for  I 
would  not  take  orders  from  the  owners  of  the  property.'  I 
know  they  must  have  notices  before  they  are  liable.*  I 
think  it  is  twenty-one  days  notice."  Then  a  resolution  of 
the  board  was  put  in  "for  notice  to  owners  and  occupiers, 
and  that  Mountstephen  procure  1,300  feet  of  pipes."  That 
appears  to  have  been  communicated  to  him,  as  I  gather 
from  the  next  portion  of  his  evidence,  for  he  continues, 
"  I  proceeded  then  according  to  that  order,  but  I  refused 
9  Eng.  Rep.  2 
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to  do  the  work  unless  the  board  would  make  themselves 
responsible." 

22  J  *I  understand  that  as  being  a  very  clear  statement ; 
it  may  be  accurate  or  inaccurate,  that  is  another  question ; 
but  it  is  a  very  clear  statement  by  the  plaintiff,  that  he  had 
his  attention  called  to  the  danger  of  proceeding  in  these  cases 
without  a  distinct  formal  authority  from  a  board,  like  the 
local  board  in  this  case,  and  that  in  the  first  instance  he 
would  neither  procure  materials  nor  do  the  work  without 
the  order  of  the  board ;  that  he  got  from  the  board  a  proper 
order  with  which  he  was  satisfied  with  regard  to  the  mate- 
rials. He  may  have  been  right  or  wrong  in  thinking  it  a 
proper  order,  but  he  was  satisfied  with  it ;  but  he  had  no 
order  of  the  board  with  regard  to  the  work  to  be  done,  and 
he  refused,  therefore,  to  do  that  work. 

Then,  turning  to  another  part  of  the  evidence,  we  have 
from  him  an  account  of  a  conversation  which  took  place  be- 
tween him  and  Mr.  Lakeman,  the  appellant,  which  must 
have  been  some  days  afterwards.  He  had  finished  some 
works  connected  with  the  main  drainage,  and  he  says: 
*' We  had  just  finished  everything."  Iceman  (the  defen- 
dant) said:  '*What  objection  have  you  to  make  these 
connections  ?"  From  which  I  should  infer  that  Adams  had 
told  Lakeman  that  although  the  materials  had  been  sup- 
plied, there  was  an  objection  to  doing  the  work,  "  meaning 
the  laying  down  of  the  junction  pipes.  I  said :  '  I  have 
no  objection  to  do  the  work,  if  you  or^Jhe  local  board  will 
give  me  the  order.'  He"  (that  is  Mr.  Lakeman)  "was 
chairman  of  the  Local  Board  of  Health  for  Brixham.  He 
said :  '  Mountstephen,  you  go  on  and  do  the  work,  and  I 
will  see  you  paid.'  " 

Your  lordships  have  had  very  ingenious  arguments  ad- 
dressed to  you,  putting  various  constructions  npon  these 
few  words.  It  has  been  suggested  that  the  effect  of  these 
words  was  that  Mountstephen  must  be  taken  to  have  asked 
Mr.  Lakeman  first  for  an  order  from  the  board,  and  to  have 
been  satisfied  that  he,  as  chairman  of  the  board,  could  then 
and  there  give  the  order,  and  to  have  had  through  him  then 
and  there  an  order  from  the  board,  and  yet  that,  not  being 
satisfied  with  that  order  then  and  there  thus  obtained,  he 
desired  to  superadd,  and  he  had  superadded  to  it,  a  virtual 
guarantee  by  Lakeman  that  he,  personally,  would  guarantee 
that  the  board  would  pay  the  money.  My  lords,  I  must 
say  that  that  does  appear  to  me  to  be  a  most  strange  and 
2o]  violent  construction  ^placed  upon  a  few  simple  words. 
As  it  appears  to  me,  a  very  natural  meaning  (and  it  is  quite 
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sufficient  for  the  present  purpose)  of  these  words  is  this,  that 
Mountstephen  following  up  that  course  of  action  which  he 
had  previously  pursued  with  Adams,  stated  to  Lakeman 
that  the  reason  wny  he  refused  to  do  the  woi:k  was,  that  he 
had  got  no  order  from  the  board  to  do  it,  that  he  would  do 
the  work  if  he  had  a  formal  order  from  the  board,  or  if  he 
had  a  personal  order  from  Lakeman  himself,  and  that  there- 
upon Mr.  Lakeman — who  for  some  reason,  the  stringency, 
of  which  it  is  not  for  your  lordships  now  to  inquire  into, 
wished  the  work  to  be  immediately  done — that  thereupon 
Mr.  Lakeman  said  :  "  You  go  on  and  do  the  work ;  do  not 
concern  yourself  upon  the  subject  of  whether  you  have  an 
order  from  the  board,  or  have  not  such  an  order.  You  go 
on  and  do  the  work,  and  I  will  be  vour  paymaster.  I  will 
see  you  paid."  Now,  my  lords,  if  that  is  the  meaning  of 
these  words,  and  it  appears  to  me  certainly  to  be  the  prima 
facie  and  natural  meaning  of  the  words,  I  think  there  was 
ample  and  strong  evidence  to  go  to  the  jury  that  the  go-by 
was  entirely  given  to  the  question  of  an  order  of  the  local 
board,  and  that  Mr.  Lakeman  stepped  in  and  undertook 
himself,  as  a  matter  of  primary  liaoility,  to  pay  for  the 
work  that  would  be  done.  Against  that  primarv  liability 
he  might  afterwards,  as  chairman  of  the  board,  have  shel- 
tered nimself  by  obtaining  from  the  board  the  consent  to 
make  a  formal  order,  and  acting  upon  and  paying  under 
that  formal  order.  But  that  was  for  him  to  consider ;  he 
did  that  which  the  contractor  required  to  be  done — ^he  put 
the  contractor  in  the  position  of  having  then  and  there  an 
absolute  contract  made — ^and  the  only  contract  which  then 
*and  there  absolutely  could  be  made,  would  be  a  personal 
and  primary  contract  by  him  to  pay  the  contractor  for  the 
work  to  be  done.  My  lords,  it  appears  to  me  that  there  was 
clearly  substantial  evidence  in  the  case  to  go  to  the  jurjr,  and 
that  any  judge  who  had  to  try  this  case  would  have  miscar- 
ried, if  upon  this  evidence  he  had  held  that  there  was  no 
case  to  go  to  the  jury. 

I  shall,  therefore,  submit  to  your  lordships  that  the  decis- 
ion of  the  Court  of  Exchequer  Chamber  is  correct,  and  that 
this  appeal  should  be  dismissed. 

*LoRD  Hatiierley:  My  lords,  I  entirely  concur  [24 
with  my  noble  and  learned  friend  on  the  woolsack,  and  I 
look  upon  the  case  exactly  in  the  same  way  as  he  does, 
namely,  that  there  is  contained  in  the  conversation  which  is 
deposed  to  by  the  plaintiff  evidence  sufficient  for  the  jurors, 
if  they  thought  fit  to  act  upon  it. 

Lord  O'Hagan  :    My  lords,  I  am  of  the  same  opinion  as 
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the  noble  and  learned  lords  who  have  preceded  me,  and 
substantially  for  the  same  reasons. 

It  is  enough  to  say  that,  in  my  mind,  there  was  ample 
evidence  to  go  to  the  jury,  and  upon  which  the  verdict  of 
the  jury  could  properly  be  pronounced.  I  think  it  right  to 
say  that  our  judgment  does  not  in  the  slightest  degree  frit- 
ter away*  the  Statute  of  Frauds,  or  weaken  any  substantial 
principle  of  law.  It  proceeds  merely  upon  the  ground  that 
there  was  evidence  to  go  to  the  jury.  It  is  upon  that  ground 
that  I  understand  the  house  to  say  that  this  appeal  must  be 
dismissed. 

Lord  Sel:borne  :    My  lords,  I  am  of  the  same  opinion. 

There  are  some  observations  in  the  opinions  of  the  learned 
judges  in  the  Court  of  Queen's  Bench  which  certainly  do 
look  at  first  sight  as  if  some  of  those  learned  judges  thought 
that  there  might  be  a  valid  contract  of  suretyship,  or  a  sec- 
ondary liability  upon  the  principle  of  a  guarantee  for  the 
debt  of  some  one  else,  to  wnich  tne  law  relative  to  that  de- 
scription of  contracts  would  apply,  although  there  might 
be  in  truth  no  principal  debtor,  if  that  was  the  view  of  the 
learned  judges,  with  all  respect  to  them,  I  must  confess 
myself  unable  to  follow  it.  There  can  be  no  suretyship 
unless  there  be  a  principal  debtor,  who  of  course  may  be 
constituted  in  the  course  of  the  transaction  by  matters  ^ 
post  facto^  and  need  not  be  so  at  the  time,  but  until  there 
is  a  principal  debtor  there  can  be  no  suretyship.  Nor  can 
a  man  guarantee  anybody  else's  debt  unless  there  is  a  debt 
25]  of  some  other  person  to  be  ^guaranteed.  The  tendency, 
therefore,  of  any  view  of  this  contract  which  would  place  i^ 
in  the  position  of  a  guarantee  for  a  future  liability  to  be 
undertaken  by  the  local  board,  would  be  absolutely  to  de- 
feat the  whole  purpose  of  the  communication,  which  was  to 
remove  a  difficulty  then  pressing  upon  the  mind  of  the  con- 
tractor, as  to  whether  or  not  he  had  sufficient  authority  from 
any  one  to  go  on  with  the  work ;  and  the  answer  was  given 
in  terms  de  prcesenti  for  the  express  purpose  of  inducing 
him  at  once  to  go  on. 

The  next  construction  suggested  was  one  which  would  make 
it  fulfil,  as  has  been  said  by  my  noble  and  learned  friend  on  the 
woolsack,  the  double  office  of  an  order  given  by  the  chair- 
man uu  behalf  of  the  board,  to  do  the  work,  and  a  personal 
gLuiraiitee  for  the  liability  of  the  board  so  engaged  in  by  the 
cbuiiruan  on  their  behalf.  Upon  that  view,  which  is  certainly 
put  an  a  possible  construction  of  this  conversation  by  Mr. 
J  Ui5tir:e  Blackburn,  I  cannot  but  observe  that  the  argument 
founded  upon  it  seems  to  me  to  h^  felo  de  se;  because,  if  I 
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rightly  understand  the  law  laid  down  in  the  case  of  Cherry 
V.  The  Colonial  Bank  of  Australasia  (*)  the  necessary  result 
of  such  a  construction  of  the  words  would  be,  to  make  the 
defendant  liable  upon  the  first  count  in  this  declaration. 
The  words  so  used,  if  that  was  the  sense  in  which  they  were 
understood  and  intended  by  both  parties,  would  have  been 
in  no  degree  less  strong,  for  that  purpose,  than  the  words 
which  were  held  to  be  a  warranty  of  authority  in  the  caiSe 
of  Cherry  v.  The  Colonial  Bank  of  Australasia  (^),  There 
two  directors  signed  a  paper  in  these  words  :  ''  Sir,  we  have 
to  inform  you  that  we,  as  directors  of  the  company,"  nam- 
ing it,  *'have  appointed  Mr.  Clarke  to  be  legal  manager  of 
the  company,  and  have  authorized  him  to  draw  checks  upon 
the  account  of  the  company."  They  had  not  per  se^  by 
the  constitution  of  the  company,  power  to  give  that  author- 
ity; and  they  did  not  take  the  necessary  steps  to  get  it 
from  the  company.  Those  words,  though  expressly  saying 
that  they  had  done  this  as  directors,  were  held  to  be  a  repre- 
sentation, making  themselves  personally  liable,  that  tney 
possessed  the  auuiority  which  they  did  not  possess.  And 
if  the  first  words  of  this  conversation  could  properly  have 
been  held  to  bear  the  construction  suggested  by  Mr.  Justice 
Blackburn,  then,  unless  the  board  had  oeen  really  *and  [26 
truly  liable,  which  I  do  not  collect  to  have  been  the  view  of 
any  one  of  the  learned  judges  in  the  Court  of  Queen's  Bench, 
I  apprehend  that  the  verdict  of  the  iury  would  still  have 
been  right,  and  the  case  could  not  have  been  withdrawn 
from  the  jury,  because,  in  that  view,  the  evidence  would 
have  been  strong  in  support  of  the  first  count  of  the 
declaration. 

It  has  been  argued  at  your  lordships'  bar  by  Mr.  Pinder, 
feeling,  no  doubt,  the  force  of  that  view,  that  there  is  matter 
upon  this  evidence — and  I  suppose  it  must  be  upon  the 
plaintiffs  evidence — from  which  your  lordships  ought  to 
conclude  that  the  board  was  actually  liable.  My  lords,  I 
must  say  I  cannot  see  a  particle  of  evidence  which  justifies 
any  such  argument ;  and  it  does  not  appear  to  me  that  in 
either  of  the  courts  below  any  learned  judge  thought  that 
there  was  any  such  evidence. 

Judgment  of  Court  of  Exchequer  Chamber  affirmed^  and 
appeal  dismissed  with  costs. 

Lords^  Journals^  5th  May,  1874. 

Attorneys  for  the  appellant :  Church,  Sons  &  Clarke. 
Attorney  for  the  respondent :  O.  E.  Philbrick. 

(1)  Law  Rep.,  3  Priv.  C,  24. 
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A  known  public  officer  or  agent  is 
not  personally  liable  upon  a  contract 
made  by  him  as  such,  unless  he  ex- 
pressly contracts  to  become  so  liable, 
or  unless  it  appears  that  the  credit  was 
given  to,  or  the  labor  performed  for, 
the  agent  himself  and  on  his  agreement 
and  promise  to  pay  ;  or  the  fact  of  his 
being  a  public  agent  was  unknown,  and 
not  disclosed  at  the  time  of  marking 
the  contract.  Nicfwls  v.  Moody,  22 
Barb.,  611 ;  Perrin  v.  Lyman,  10  Am. 
Law  Reg.  N.  S.  188,  S.  C.  32  Ind.,  16  ; 
SJuiffidd  V.  Watson,  8  Caines,  69,  and  see 
note  to  8d  ed.,  p.  78,  and  numerous  cases 
cited  ;  Osborne  v.  Kerr,  12  Wend.,  179; 
Prosser  v.  Allen,  Gow.  N.  P..  117  ;  1 
Story  on  Cont.  (6th  ed.),  §§  250,  264, 
256  ;  1  Pa/rsonti on  Cont.,  123-126  marg. 
p.,  5th  ed. ;  1  CAU.  Cont.  (11th  Am.  ed.), 
386-388  ;  Addison  Cont.  (6th  Eng.  ed.), 
622,  626,  628,  726. 

A  distinction  exists  between  public 
agents  and  those  of  a  private  character, 
in  respect  to  their  personal  liability. 
Mcfiols  V.  Moody,  22  Barb.,  611. 

Ordinarily  an  agent  contracting  on 
behalf  of  the  government,  or  of  the 
public,  is  not  personally  bound  by  such 
contract  because  it  is  not  to  be  pre- 
sumed, either  that  a  public  agent  in- 
tends to  bind  himself  personally,  or  that 
a  party  contracting  with  him  in  his 
public  character,  means  to  rely  on  his 
individual  responsibility.  NicfwU  v. 
if0M22^,  22Barb.,611. 

A  collector  of  customs  of  the  United 
States  government  is  not,  in  the  absence 
of  an  express  promise  to  pay,  liable  for 
the  wages  of  a  person  employed  by  him 
as  night  watch  and  oarsman.  NicfioU 
V.  mody,  22  Barb.,  611 ;  Perrin  v.  Zy- 
man,  82  Ind.,  16;  S.  C,  10  Am.  Law 
Reg.,  N.  S.,  188. 

The  question  is  whether  the  articles 
were  sold  on  the  personal  credit  of  the 
officer.  ProBser  v.  AUen,  GoVs  N.  P., 
117.  WHUamsY.  Harbaugh,TB.ppaji,  24. 

Upon  this  ground  it  was  a  question 
in  the  principal  case  whether  the  officer 
became  personally  bound. 

If  the .  members  of  the  Common 
Council  of  a  city,  in  passing  an  ordi- 
nance and  letting  a  contract  K>r  the  im- 
provement of  a  street,  act  in  good  faith, 
under  a  misapprehension,  they  and  the 
contractor,  as  well  as  the  adjacent 
owner  of  real  estate,  believing  the 
street  to  be  within  the  corporate  limits 
of  the  city,  the  contractor  having  like 


knowledge  with  the  Common  Council, 
they  cannot  be  held  liable  for  the  cost 
of  such  improvement,  though  the 
place  where  the  same  is  made  is  not 
within  the  corporate  limits.  Nevmuin 
V.  Sylvest&r,  42  Ind.,  106. 

So  where  one  contracts  with  a  pri- 
vate agent,  knowing  the  facts  as  to  his 
assumed  authority.  AspimjoaU  v.  Tor- 
rance, ILansing,  386. 

A  public  officer  who  acts  without  au- 
thority, or  exceeds  his  authority,  is  lia- 
ble, as  is  a  private  agent,  on  the  contract 
made,  or  for  the  act  dona  without  or  in 
excess  of  his  authority.  Richardson  v. 
Orandall,  47  Barb.,  335,  affirmed  48  N. 
Y.,  348,  reversing  S.  C.  30  How.  Prac., 
134 ;  Bush  V.  Cole,  28  N.  Y.,  261 ;  White 
V.  Madison,  etc.,  26  N.  Y.,  117 ;  Cherry 
V.  McDougal,  L.  R.,  3  Privy  Council 
Cas.,  24 

But  see  Beattie  v.  Lord  Ebwry,  3  Eng. 
Rep.,  625,  modified,  post. 

Unless  the  party  with  whom  he  con- 
tracts knows  or  is  bound  to  know  the 
facts  relative  to  his  authority.  New- 
man V.  Sylvester,  42  Ind.,  106. 

But  see  Beattie  v.  Lord  Ehwry,  3 
Eng.  Rep.  625,  modified,  post  p. — 

And  the  ratification  by  the  principal 
will  not  relieve  him  from  such  liability 
to  the  injured  party.  Richardson  v. 
OrandaU,  47  Barb.,  335,  affirmed  48  N. 
Y.,  348. 

When,  therefore,  such  an  agent  ex- 
acts a  pledge  of  property  without  au- 
thority of  the  government,  and  an 
action  is  brought  by  the  pledg;or,  to 
recover  it  back,  while  it  is  in  the  pos- 
session of  such  agent,  he  is  liable  for 
such  property ;  and  even  the  adoption 
of  the  act  by  the  principal  will  not 
shield  him  from  liability.  RicJio/rdson 
V.  GrandaU,  4/7  Barb.,  335,  affirmed 
48  N.  Y.,348. 

If  a  party  contracts  as  a  public  offi- 
cer, and  in  that  capacity  acts  honestly, 
he  will  not  ordinarily  be  personally  lia- 
ble. If  his  authority  to  act  is  defined 
by  public  statute,  all  who  contract  with 
him  will  be  presumed  to  know  the  ex- 
tent of  his  authority,  and  cannot  allege 
their  ignorance  as  a  ground  for  charg- 
ing him  with  acting  in  excess  of  sucii 
authority,  unless  he  knowingly  mislead 
the  other  party.  Nevyman  v.  Sylvester, 
43  Ind.,  106. 

If  a  committee,  authorized  by  a  vote 
of  the  town  to  effect  a  working  of  a 
definitely  located  road,  make  a  contract 
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with  J.  S.  for  him  to  build  a  section  of 
it,  and  acting  and  being  understood  to 
act  only  as  agents,  point  out  to  him  an 
erroneous  location  of  his  section,  upon 
which  he  proceeds  to  work,  supposing 
it  to  be  the  true  location,  he  cannot 
maintain  an  action  of  contract  against 
them  personally  for  this  work,  if  it  was 
not  done  or  ordered  for  their  personal 
use  or  benefit.  Nyekerson  v.  Dyer  et 
al.,  105  Mass.,  820. 

If  the  contract  on  its  face  purports 
to  be  by  the  officer  or  agent  individu- 
ally, he  is  so  liable  although  he  add* 
* 'agent,"  etc., to  his  signature  ;  and  such 
words  are  mere  woids  of  description. 
DeWUt  V.  Walton,  9  N.  Y.  Rep.,  571 ; 
Brinckerhoff  v.  Phelps,  42  Barb.,  469, 
affirmed  40  N.  Y.,  59  ;  Babbitt  v.  Touny, 
51  N.  Y.,  238 ;  Gray  v.  Com,  51  Mis- 
souri, 463 ;  Oubard  v.  Benninger,  51 
N.  Y.,  652 ;  HaU  v.  Bradbury,  40  Conn., 
82;  Idnedly  v.  OrandeU,  21  Wend..  101 ; 
Auburn  OUy,  etc.,  v.  Leonard,  40  Barb., 
119;  Beznor  v.  Webb,  86How.Prac.,  853  ; 
Squier  v.  Norris,  1  Lansing,  282  ;  Paier 
V.  WaUcer,  L.  R.,  5  Excheq.,  173  ;  OU- 
lig  V.  Lake,  etc.,  2  Nevada,  214 ;  Scott 
V.  Baker,  8  West  Virginia,  285 ;  Lee 
V.  Methodist  Church,  52  Barb.,  116; 
Stanton  v.  CJamp,  41  Barb.,  274. 

Otherwise  where  it  is  apparent  from 
the  entire  instrument  that  he  intended 
to  contract  on  behalf  of  his  principal, 
and  extraneous  evidence  is  admissible 
to  show  such  fact,  unless  the  instru- 
ment is  without  ambiguitv  Avbu/m 
City,  etc.,  v.  Leonard,  40  ^Barb.,  119 ; 
Becker  v.  Jjomont,  13  How.  Prac.  Rep., 
23 ;  Ze«  V.  Methodist  Church,  52  Barb., 
116 ;  Oreen  v.  Sked,  5  N.  Y.  Supreme 
Court  Rep. ,  25  ;  Beattie  v.  Lord  tsibwry, 
8  Eng.  Rep.,  625  ;  Smith  v.  M(yrse,  9 
Wallace,  16  ;  BdJbbitt  v.  Tmng,  51  N. 
Y.,  242  ;  Tovfnsmd  v.  HvJbbard,  4  Hill, 
861 ;  Petn-se  v.  WeCborn,  42  Ind.,  331 ; 
Episcopal  Church  v.  Varian,  28  Barb. , 
644 ;  Haight  v.  LaMer,  30  Barb.  218 ; 
Thompson  v.  noga,  etc.,  86  Barb.,  79  ; 
Bank  of  O&nesee  v.  Patchih,  19  N.  Y., 
812  ;  Banking  Assn.  v.  White  Lead 
Co.,  35  N.  Y.  R..  505 ;  Olcott  v.  Tioga, 
etc,  40  Barb.,  179,  affirmed  27  N.  Y., 
646  ;  Horton  v.  Garrison,  23  Barb.,  176; 
RandaU  v.  Snyder,  1  Lansing,  163; 
Barbour  v.  Litchfield,  4  Abb.  Qi.  Ap- 
peals, Dec.,  655  ;  Mbbb  v.  Ross  Co.  Bank, 
41  Barb.,  586 ;  McClellan  v.  Reynolds, 
49  Missouri,  812 ;  Oillig  v.  Lake,  etc., 
2  Nev.,  214 ;  Wake  v.  Harrop,  1  Hurl. 


and  Colt.,  202;  Fairlie  v.  Fenton,  L. 
R,,  5  Excheq.,  169  ;  Trueman  v.  Loder, 
11  Ad.  &  Ellis,  589,  89  Eng.  Com.  Law 
R.;   Wolfley  v.  Rising,  12  Kansas,  535. 

It  is  only  in  cases  when  the  language 
admits  of  no  doubt,  and  is  without  am- 
biguity, that  evidence  in  explanation  is 
excluded.  Lee  v.  Metlwdist  Church,  52 
Barb.,  116. 

In  such  case,  if  he  exceed  his  author- 
ity, he  is  liable  upon  a  warranty  that 
he  has  the  authority  he  assumes.  It 
is  sufficient  however  in  the  complaint 
to  state  the  facts.  AspinwaU  v.  Tor- 
rance, 1  Lansing,  386  ;  Union  Bank  v. 
Bush,  36  N.  Y.,  636. 

As  where  he  is  described  in  the  body 
of  the  instrument  as  an  officer,  etc.,  or 
as  agent  for  a  particular  person,  or 
signs  as  agent  for  a  particular  person, 
the  person  with  whom  he  contracts 
knowing  the  fact  of  such  agency.  Bellin- 
ger V.  Bentley,  4  N.  Y.  Supreme  Ct.  R., 
71,  S.  C.  1  Pun,  562  ;  Thomas  v.  Bishop, 
Cases  Temp.,  Hardw.  1,  and  Mr.  Lto's 
note  to  his  edition,  p.  3 ;  Hicks  v. 
Hinde.  9  Barb.,  628. 

If,  however,  the  instrument  be  re- 
quired to  be  under  seal,  it  must  be  exe- 
cuted in  the  name  of  the  principal. 
Totimsend  v.  Hubbard,  4  Hill,  351 ; 
Hyatt  V.  Sedey,  11  N.  Y.,  52 ;  Haight 
V.  Lahler,  80  Barb.,  218. 

See  (TReUly  v.  King,  2  Robertson, 
592  ;  Wolfly  v.  Rising,  12  Kans.,  535. 

It  is  doubtful  whether-  Totimsend  v. 
HvJbbwrd  (4  Hill,  851 )  so  far  as  it  holds 
the  principal  is  not  liable  on  an  instru- 
ment under  seal,  if  his  name  be  not 
affixed  by  the  agent  is  sound  law.  The 
more  recent  cases  hold  that  although  a 
seal  be  affixed,  the  principal  is  bound  by 
the  agreement,  if  he  would  be  without 
seal ;  that  unnecessarily  affixing  a  seal 
will  not  vitiate  the  agreement.  Stanton 
V.  Camp,  4  Barb. ,  274 ;  Addison  on  Cont. 
(6th  Eng.  ed.),  622  ;  WorraU  v.  Munn, 
5  N.  Y.,  229  ;  Wood  v.  Auburn,  etc.,  8 
N.  Y..  160. 

An  endorsement  of  a  tiote  "A.  B. 
Cashr."  binds  a  bank  of  which  A.  B. 
is  cashier. 

This  class  of  cases— the  endorsement 
of  commercial  paper — seems  to  be  an 
exception  to  the  general  rule,  as  the 
contract  does  not  lie  exclusively  in  the 
signature,  but  lies  principally  in  parol 
and  is  inferred  by  law.  PaAl  proof 
does  not  contradict  the  terms  of  the  con- 
tract. Castrique  v.  Buttgirig,  10  Moore's 
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Priv.  Council,  94;  RM  v.  Ros8  Co. 
Bank,  41  Barb.,  686  ;  Houghton  v.  First 
National  Bank,  26  Wise.,  663  ;  Thomp- 
son V.  Tioga,  etc.,  36  Barb.,  79;  Bab- 
cock  V.  Bejnan,  11  N.  Y.,  200;  Bank 
of  Oenesee  v.  Patchin,ld  N.  Y.,  312. 

Whether  the  principal  may  be  held 
responsible  though  not  named  in  the 
contract,  is  quite  another  question. 
Although  the  agent  may  be  personally 
liable,  the  adverse  party  may  neverthe- 
less proceed  against  the  principal,  al- 
though he  be  not  named  or  referred  to 
in  the  contract.  Dyckers  v.  Townsend, 
24  N.  Y.,  57 ;  Pinckney  v.  ffagadom, 
1  Duer.  89,  said  in  Tallnum  v.  Frank- 
lin, 14  N.  Y.,  590,  to  have  been  affirmed 
by  the  Court  of  Appeals.  TaUman  v. 
Franklin,  14  N.  T.  Rep.,  584 ;  Worral 
v.  Munn,  1  Seld.,  229;  F<yrd  v.  Wil- 
liams, 21  How.  U.  S.,  287;  8<^mon  Falls 
Mfg.  Co.  v.  Qoddard,  14  How.  U.  S., 
447  ;  Nash  v.  Towne,  5  WaUace.  703  ; 
Smith's  Leading  Cases,  6th*  Am.  ed., 
vol.  2,  p.  429  ;  Am.  Lead'g  Cases,  5  ed., 
vol.  1,  p.  726 ;  Wolfly  v.  Rising,  12 
Kans.,  535. 

The  rule  of  law  which  requires 
an  agent,  in  the  execution  of  written 
instruments,  to  sigh  the  name  of  his 
principal  is  confined  to  agreements  re- 
quired to  be  under  seal.  Coleman  v. 
First  National,  etc.,  53  N.  Y.,  393  ;  New 
England,  etc,,  v.  De  Wotf,  8  Pickering, 
56  ;  Pinckney  v.  Hagadom,  1  Duer,  89, 
affirmed  as  above  stated  ;  Worral  v. 
Mimn,  1  Seld.,  229. 

While  it  is  true  that  parol  evidence 
cannot  be  introduced  to  discha/rge  a  per« 
son  who  has  signed  his  0¥ai  name  with- 
out disclosing  his  agency,  yet  it  is  com- 
petent by  parol  evidence  to  charge 
another  as  the  principal  for  whom  and 
by  whose  authority  the  contract  was 
actually  made.  Coleman  v.  F^st  Na- 
tional, etc.,  53  N.  Y.,  393;  Nash  v. 
Towne,  5  Wallace,  703 ;  Dyck&rs  v. 
Townsend,  24  N.  Y.,  59  ;  Ford  v.  Wil- 
liams, 21  Ho^.  U.S.,  287  ;  Salmon,  etc., 
V.  Qoddard,  14  How.  U.  S.,  447 ;  True- 
man  V.  Loder,\\  A.  and  E.,  595. 

Some  cases  make  an  exception  of 
commercial  paper,  and  hold  that  only 
those  parties  are  liable  whose  names 
appear  on  the  face  of  the  instrument. 


Bank  of  North  A'inerica  v.  Hooper,  5 
Gray,  567. 

But  an  undisclosed  principal  may  sue 
and  be  sued  on  a  written  agreement 
made  by  his  agent  in  his  behalf,  and 
this  right  and  liability  of  the  principal 
do  not  depend  on  the  fact  that  his  name 
is  undisclosed,  but  on  the  fact  that  he 
is  the  principal  who  has  authorized  the 
agreement.  Trueman  v.  Loder,  11  Ad. 
and  E.,  595,  39  Eng.  Com.  Law  Rep.; 
Dyckers  v.  Townsmd,  24  N.  Y.,  57. 

In  Dyckens  v.  TowriMnd,  24  N.  Y., 

57,  neither  the  name  nor  the  existence 

of  the  principal  appeared  on  the  face  of 

the  instrument  which  read  as  follows  : 

"  New  York,  May  2nd,  1854. 

"I  have  purchased  of  Dyckers,  Al- 
stine  k  Co.  500  shares  of  the  stock  of 
the  New  York  and  Erie  R.  R.  Co.,  at 
seventy-one  per  cent,  and  deliverable 
in  sixty  days,  buyer's  option,  with  in- 
terest at  the  rate  of  five  per  cent,  per 
annum.  W.  S.  Hoyt." 

'*  The  intention  of  the  statute,  as  it 
appears  to  us,  is  as  fully  accomplished 
when  the  contract  is  signed  by  the 
agent  as  if  it  had  been  signed  by  or  in 
the  name  of  the  principal." 

And  it  may  be  urged  with  some  plau- 
sibility that  it  was  intended  by  this 
section,  allowing  the  agent  to  sign,  to 
authorize  him  to  sign  his  own  name 
because  without  this  section  the  agree- 
ment would  be  valid  if  the  agent  signed 
the  name  of  his  principal. 

"Although  the  statute  requires  an 
executory  contract  for  the  sale  of  land 
to  be  in  writing,  subscribed  by  the  par- 
ty or  his  agent  lawfully  authorized,  it 
is  not  necessary  that  the  agent  should 
have  written  authority.  And  where  a 
party,  without  authority,  executes  a 
contract  for  the  sale  of  lands  in  the 
name  of  the  owner,  a  ratification  by 
the  latter,  although  by  parol,  makes 
the  contract  valid  within  the  statute." 
Newton  v.  Branson,  13  N.  Y.,  687. 

In  WiUiaim  v.  Bacon,  2  Gray,  898 ; 
Ne^o  England  etc.v.  Dewolf  8  Pickering, 
56  ;  Lerned  v.  Johns,  9  Allen.,  421,  the 
agent  signed  his  own  name  with  no 
other  words  added. 

In  Pinckney  v.  Hagadom,  1  Duer, 
89,  and  TaUman  v.  Franklin,  14  N.  Y., 
684,  the  agent  signed  his  own  name. 
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[Law  Reports,  7  House  of  Lords,  27.] 
March  24;  May  15,.  1874. 

*RoBERT  Cook,  Appellant ;  and  Jojax  Fowler,  J.  Gr.  [27 
Wood,  and  J.  Roberts,  Respondents. 

Warrant  of  Attorney — Defeasance — Interest  on  Money  secured. 

Where  a  written  security  is  given  for  the  payment  of  money  at  a  certain  day,  with 
interest  up  to  that  day,  and  the  sum  secured  and  the  interest  thereon  are  not  paid  at 
the  day,  the  principal  and  interest  become  from  that  time  a  debt  which,  when  recov- 
ered by  legal  process,  may,  in  the  discretion  of  a  jury  or  of  the  court,  be  made  the 
subject  of  an  additional  liability,  which,  howeyer,  is  not  properly  a  liability  to  inter- 
est according  to  the  contract,  but  to  damages  for  the  breach  of  it 

Per  Lord  Chelmsford:  The  defeasance  of  a  warrant  of  attorney  is  not  a  contract, 
but  merely  a  description  of  the  object  of  the  security,  and  of  the  means  of  enforcing 
payment. 

Per  Lord  8xlbobne  :  There  is  no  rule  of  law  that,  upon  a  contract  fpr  the  pay- 
ment of  money  on  a  day  certain,  with  interest  at  a  fixed  rate,  down  to  that  day,  a 
farther  contract  for  the  continuance  of  the  same  rate  of  interest  is  to  be  implied. 

A  warrant  of  attorney  was  given  to  secure  payment  of  a  sum  of  money.  Its  date 
was  the  2d  day  of  May,  1864,  and  the  defeasance  was  in  these  terms:  "The  within 
written  warrant  of  attorney  is  given  for  securing  the  payment  of  the  sum  of  £1,880, 
with  interest  thereon,  at  and  after  the  rate  of  £5  per  cent,  per  month,  on  the  2d  day 
of  June  next.    Judgment  to  be  entered  up  forthwith,"  Ac. : 

Held,  that  this  was  nothing  more  than  an  authority  to  enter  up  a  judgment  for 
these  various  sums,  to  be  ascertained  on  the  2d  of  June,  1864,  after  wnich  time  the 
holder  would  merely  stand  as  a  creditor  for  the  sums  so  ascertained,  and  the  statutable 
rate  of  interest  thereon  that  might  be  allowed  him  by  a  jury  or  by  the  court. 

Tins  was  an  appeal  against  a  decision  of  Vice- Chancellor 
Staart.  William  Bevan,  late  of  Stapleton,  in  the  county  of 
Gloucester,  was  indebted  to  Cook  (among  other  persons), 
and  on  the  2d  of  May,  1864,  gave  him  a  warrant  of  attorney, 
the  defeasance  of  which  was  in  the  following  terms : 

*'The  within  warrant  of  attorney  is  given  to  secure  the 
payment  of  the  sum  of  £1,330,  with  interest  thereon  at  and 
after  the  rate  of  £5  per  cent,  per  month,  on  the  2d- of  June 
next,  judgment  to  be  entered  up  forthwith  ;  and  in  case  of 
default  in  payment  of  the  said  sum  of  £1,330,  and  interest 
thereon,  on  the  day  aforesaid,  *execution  or  executions,  [28 
and  other  processes  may  then  issue  for  the  said  sum  of 
£1,330  and  interest,  together  with  costs  of  entering  up  judg- 
ment, &c.,  &c.,  and  all  other  incidental  expenses  whatever.  ' 
No  judgment  was  entered  up.  Bevan  made  his  will  on  the 
3d  of  May,  1864,  and  made  Wood  and  Roberts  his  executors 
and  trustees ;  he  died  on  the  25th  of  the  same  month,  and 
Wood  and  Roberts  duly  proved  his  will.  ^A  creditor's  suit* 
for  the  administration  of  the  estate  of  Bevan  {Hobinson  v. 
Wood)  was  afterwards  instituted,  and  the  appellant  came  in 
9  Eng.  Rep.  3 
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as  a  creditor  under  that  suit,  but  did  not  give  any  particulars 
of  his  demands  against  Sevan's  estate.  On  the  11th  of 
March,  1867,  Wood  and  Roberts  therefore  filed  their  bill 
against  Cook,  praying  for  accounts,  for  liberty  to  redeem 
any  premises  comprised  in  securities  given  to  him,  appellant, 
by  their  testator,  and  then  alleged  to  be  held  by  nim,  and 
for  costs.  The  appellant  put  in  an  aftswer  on  the  14th  of 
May,  1867,  in  which  he  referred  to  mortgages  made  to  him 
by  Sevan  of  certain  lands  in  Ballin,  in  the  county  of  West- 
meath,  and  in  Shire  Newton,  in  the  county  of  Monmouth  (*). 
He  also  declared  his  readiness  to  account,  stated  the  war- 
rant of  attorney,  and  claimed  the  principal  sum  due  under 
it,  with  interest  thereon  at  the  rate  of  5  per  cent,  per  month. 
Both  the  suits  came  on  for  hearing  before  Vice-Chancellor 
Stuart,  and  an  order  was  made  for  taking  the  accounts. 
The  chief  clerk  made  his  certificate  on  the  8th  of  March, 
1869,  allowing  the  rate  of  inter^t  claimed  by  the  appellant. 
On  the  12th  of  March,  Fowler,  as  a  creditor  of  Bevan,  took 
out  a  summons  to  vary  the  chief  clerk's  certificate,  and  on 
the  7th  of  July,  1869,  the  Vice-Chancellor  made  an  order 
varying  it  by  allowing  interest  at  5  per  cent,  for  the  month, 
from  the  2d  of  May,  1864,  to  the  2d  of  June,  1864,  after 
which  he  fixed  the  rate  of  interest  at  only  4  per  cent,  per 
annum. 

This  was  the  order  now  appealed  against. 

Mr.  E,  K.  Kar slake,  Q.C.  (Mr.  F.  H.  i>aZy  was  vdth  him), 
for  the  appellant :  Whenever  a  security  is  given  for  the  pay- 
29]  ment  of  money  with  ^interest  at  a  certain  time,  and  pay- 
ment is  not  then  made,  the  rate  of  interest  continues  afterwards 
to  be  that  which  was  fixed  by  the  instrument  securing  it.  Here 
is  a  valid  instrument  of  security,  and  the  particular  rate  of 
interest  is  settled  by  agreement  between  the  parties.  The  ap- 
pellant here  had  had  other  transactions  with^evan,  and  was, 
in  fact,  ^lortgagee  of  two  properties,  one  in  Ireland  ancj.  one 
in  Monmouthshire,  and  he  had  also  a  charge  on  a  house  in 
Bristol.  He  entered  into  an  arrangement  to  give  up  his 
securities  on  having  payment  made  to  him.  That  payment 
must  be  calculated  on  the  footing  of  those  securities.  The 
amount  of  interest  given  in  ordinarj^  cases  by  the  court  can 
only  apply  where  there  has  not  been  any  stipulated  amount 
of  interest  settled  by  agreement  between  the  parties.  Here 
thi^  amount  has  been  expressly  settled  between  them.  The 
defeasance  of  this  warrant  of  attorney  gave  to  the  appellant 

Q)  All  these  circumstances  are  so  fully  founded  on  them,  that  it  has  been 
referred  to  by  the  Lord  Chancellor,  one  deemed  unnecessary  to  set  them  out  here 
porliou  of  his  judgment  being  expressly     at  length. 
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in  direct  and  express  terras  the  interest  now  claimed,  and 
there  is  no  rale  of  construction  apj)licable  to  such  an  instru- 
ment- which,  either  at  law  or  in  equity,  requires  that  the 
appellant  should  accept  a  less  rate  or  interest  than  what  had 
so  oeen  agreed  upon.  Here  is  an  express  contract.  There 
is  no  ground  on  which  a  court  can  be  called  on  to  vary  it. 
By  the  law  as  it  now  stands,  any  person  is  entitled  to  con- 
tract to  pay  any  rate  of  interest,  and  such  a  contract  is  per- 
fectly valid,  if  the  time  at  which  the  principal  of  any 
money  bearing  interest  ought,  by  the  terms  of  a  written  con- 
tract, to  be  paid,  is  allowed,  to  expire  without  payment,  the 
party  entitled  to  the  payment  may,  in  an  action  for  the 
principal,  recover  the  same  interest  from  the  date  of  the  last 
payment  of  it:  Price  v.  Oreat  Western  Railway  Com- 
po/uy  (*).  That  case  shows  that  where  nothing  is  said  of 
future  interest,  it  w^ill  continue  as  of  course  ;  and  Mr.  Baron 
Parke  gave  in  that  case  the  reason  for  the  rule,  saying: 
*'  Because  the  deed  shows  the  intention  of  the  parties  that  it 
should  be  a  debt  bearing  interest."  That. rule  had  previ- 
ously been  adopted  in  Atkinson  v.  Jones  ('),  which  was  the 
case  of  a  warrant  of  attorney,  given  by  a  third  person  to 
secure  the  due  payment  of  interest  on  a  debenture ;  the  court 
would  not  interfere  to  enter  satisfaction  upon  the  roll,  it  not 
being  sufficiently  clear  from  the  defeasance  that  the  warrant 
of  attorney  was  intended  to  cover  only  the  interest  up  to  the 
day  named.  *So  that  the  court  must  have  considered  [30 
that  the  warrant  of  attorney  would  cover  the  same  interest 
accruing  after  the  day  named. 

[The  LoBD  Chancellor:  Suppose  a  promissory  note, 
payable  twelve  months  after  date,  out  not  paid  at  the  time, 
what  interest  would  be  given  on  it  by  the  jury  ?] 
,  That  which  had  been  stipulated  for  between  the  parties. 
If  they  had  fixed  the  interest  at  3  per  cent,  of  course  it 
would  not  be  increased ;  if  they  had  fixed  the  interest  at  6 
per  cent,  or  more,  that  would  be  given — ^it  would  not  be 
diminished;  *'the  intention  of  the  parties,"  as  Mr.  Baron 
Parke  said,  would  afford  the  guide.  Here  the  rate  of  interest 
had  been  expressly  agreed  upon. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Hemming^  for  the  respon- 
dents :  Interest  may  now  of  course  be  stipulated  for  to  any 
amount  the  contracting  parties  think  fit ;  but  if  stipulated 
for  up  to  a  certain  time,  the  liability  to  pay  that  interest 
does  not  go  on  continuously.  The  interest,  as  interest, 
ceases  at  tue  time  mentioned.  If  the  contract  is  not  per- 
formed at  the  time,  the  amount  recoverable,  in  addition  to 

(»)  16  M.  <b  W.,  244.  («)  2  Ad.  A  El,  489. 
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that  stipulated  for,  is  recoverable  not  as  continuing  interest, 
but  as  damages  for  breach  of  the  contract  to  pay.  Now, 
those  damagi^s  are  not  necessarily  to  be  measured  by  the 
quantum  oi  the  interest  agreed  upon  by  the  parties  them- 
selves. The  statute  3  &  4  Will.  4,  c.  42,  s.  28,  which  gives 
to  a  jury  the  power  to  assess  damages  for  non-payment  of 
money,  expressly  says  that  the  jury  may  give  such  damages 
'.'  if  they  shall  think  fit ;"  so  that,  so  far  from  being  obliged 
to  give  them,  and  to  measure  them  by  the  amount  or  interest 
secured  by  the  instrument,  they  may  refuse  the  damages 
altogether.  This  case  does  not  come  within  those  referred 
to  on  the  other  side.  The  debenture  in  Price  v.  The  Oreai 
Western  Railway  Company  was  declared  to  be  a  mortgage. 
A  warrant  of  attorney  is  not  a  mortgage,  it  is  a  personal 
contract  to  secure  payment  of  a  debt,  and  in  this  instance 
that  debt  was  to  be  paid,  with  stipulated  interest  upon.it,  at 
a  time  certain.  If  not  paid  then,  the  contract  was  broken, 
and  all  that  could  afterwards  be  recovered  would  be  damages 
for  the  breach  of  it.  In  a  note  to  Mounson  v.  Redshaw  (*), 
it  is  shown  that  interest  even  upon  a  mortgage  deed,  accru- 
31]  ing  after  the  day  fixed  in  the  deed,  does  not  *become 
part  of  the  debt,  but  is  to  be  treated  as  damages  for  the  de- 
tention of  the  debt.  An  excessive  amount  of  interest  sub- 
mitted to  for  a  time  upon  particular  pressure,  is  certainly 
not  a  thing  which,  contrary  to  all  legal  analogies,  the  courte 
would  continue  upon  mere  implication.  The  money  claimed 
aft^r  the  day  stipulated,  not  being  interest  as  stipulated, 
must  be  in  the  discretion  of  the  court,  and  must  be  that 
which  the  statute,  or  the  rules  of  practice,  would  prescribe. 

Mr.  KatslaJce^  in  reply :  The  warrant  of  attorney  here,- 
though  it  may  not  be  a  mortgage,  is  equivalent  to  a  charge 
by  a  debtor  on  his  land,  and  may  be  treated  as  an  eqiiitable 
mortgage.  It  cannot  be  argued  that,  because  the  judgment 
was  not  entered  up  at  the  end  of  the  month,  the  instrument 
ceased  to  be  a  security  at  all.  Yet,  if  not  so  argued,  it  is  a 
valid  and  still  subsisting  security  for  the  money  mentioned 
in  it  according  to  the  mode  there  mentioned,  both  as  to  prin- 
cipal and  interest.  If  this  instrument  had  only  given  in- 
ttjrest  at  6  per  cent.,  no  court  would  have  reduced  that 
amount  to  5  per  cent.  Then,  on  what  principle  can  it  be 
reduced  now  'i 

The  Lord  Chancellor  (Lord  Cairns),  after  stating  the 
facts  of  the  case,  said  :  So  far  as  the  literal  construction  of 
that  warrant  of  attorney  and  defeasance  goes,  your  lord- 
ships will  observe  that  there  is  no  notice  of  any  contract  of 

(•)  1  Wm,  Saund.,  201,  n;  see  also  In  re  Ken's  Policy^  Law  Kep.,  8  Eq.,  381. 
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debt,  or  of  any  contract  for  forbearance  of  money  for 
any  length  of  time  beyond  the  time  specified  upon  the 
face  of  the  defeasance.  It  is  an  authority  to  enter  up  judg- 
ment, and  a  stipulation  that  execution  is  only  to  issue  in 
one  way  and  for  one  purpose.  It  is  to  issue  on  the  2d  of 
June  following  the  date  of  the  warrant  of  attorney — it 
is  to  issue  then  *'in  default  of  payment  of  £1,330  and 
interest  thereon,"  which,  of  course,  means  the  'interest 
stipulated  at  the  rate  of  60  per  cent,  "on  the  day  afore- 
said"— that  is,  on  the  2d  of  June;  and  then  in  that  case 
"  execution  and  other  process  may  issue  for  the  said  sum  of 
£1,330  and  interest"  (which,  of  course,  must  necessarily 
mean  interest  at  that  rate  and  due  up  to  that  day),  ' '  together 
with  the  costs  of  entering  up  judgment,  re^stering  the  same, 
and  writ  and  writs  *of  execution  or  executions,  sheriffs'  [32 
poundage,"  and  so  on.  Therefore,  taking  the  literal  con- 
struction and  effect  of  this  warrant  of  attorney  and  de- 
feasance, it  would  appear  to  me  to  amount  to  an  authority 
to  issue  execution  on  tne  2d  of  June  for  one  total  sum,  which 
is  to  be  composed  of  .the  principal  sum  £1,330,  interest  at  60 
per  cent,  up  to  the  2d  of  June,  and  those  expenses,  unascer- 
tained in  the  first  instance,  but  to  be  ascertained  at  the  time 
described,  as  expenses  of  sheriffs'  poundage,  and  other  mat- 
ters of  the  same  Kind. 

My  lords,  it  appears  to  me  that,  upon  the  literal  construc- 
tion of  this  instrument,  it  is  nothing  more  than  an  authority 
to  enter  up  a  judgment,  which  would  be  substantially  a 
judgment  for  those  various  sums,  their  amount  to  be  ascer- 
tained on  the  2d  of  June,  1864 ;  and  that  then,  if  execution 
is  not  levied  at  that  time,  and  payment  is  not  at  that  time 
enforced  under  the  execution,  the  judgment  creditor  would 
stand  from  that  time  forward  as  a  creditor  for  the  sum  for 
which  he  might  then  have  levied,  together  with  the  ordinary 
statutable  rate  of  interest  upon  that  sum — namely,  the  rate 
of  4  per  cent. 

My  lords,  if  that  view  should  be  adopted  (and  it  appears 
to  me  that  it  might  safely  be  adopted  in  this  case),  there  would 
be  no  necessity  to  go  farther.  But  I  will  ask  your  lordships 
to  consider  also  the  alternative  view  by  which,  I  think,  the 
same  conclusion  will  be  arrived  at.  If  this  is  not  merely  a 
judgment  for  the  principal  sum  and  the  amount  of  interest, 
and  costs  up  to  the  2d  of  June,  which  judgment  is  thence- 
forward to  bear  interest  at  the  rate  of  4  per  cent.,  it  is,  at  all 
events,  a  warrant  of  attorney  and  defeasance  which  is  given 
to  secure  a  debt  of  £1,330  with  interest  up  to  a  certain  day, 
and  without  any  mention  of  subsequent  interest  upon  the 
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face  of  the  instniment.  If  so,  according  to  the  well-known 
principle  which  has  been  referred  to  in  many  cases,  and 
which  may  be  taken  most  conveniently  from  a  note  to  the 
the  case  of  Moimson  v.  Redshaw  (*),  any  claim,  in  the  nature 
of  a  claim  for  interest  after  the  day  up  to  which  interest  was 
stipulated  for,  would  be  a  claim  really,  not  for  a  stipulated 
sum  and  interest,  but  for  damages,  and  then  it  woula  be  for 
the  tribftnal  before  which  that  claim  was  asserted  to  consider 
33]  the  position  of  the  claimant,  and  *the  sum  which  prop- 
erly, and  under  all  the  circumstances,  should  be  awarded 
for  damages.  No  doubt,  prima  facie^  the  rate  of  interest 
stipulated  for  up  to  the  time  certain  might  be  taken,  and 
generally  would  be  taken,  as  the  measure  of  interest^  but 
that  would  not  be  conclusive.  It  would  be  for  the  tribunal 
to  look  at  all  the  circumstances  of  the  case,  and  to  decide 
what  was  the  proper  sum  to  be  awarded  by  way  of  damages. 
Apply  that  to  the  present  case,  and  let  me  ask  your  lord- 
ships to  look  for  a  moment  at  the  very  peculiar  circum- 
stances of  the  present  case.  This  warrant  of  attorney  and 
defeasance  or  judgment  was  given  by  William  Bevan  on  the 
2d  of  May,  1864.  He  died  on  the  26th  of  the  same  month, 
which  was  before  the  time  stipulated  for  the  payment  of  the 
principal  sum  with  the  high  rate  of  interest,  namely,  the 
2d  of  June.  It  appears  that  his  executors  were  not  aware 
of  this  warrant  of  attorney,  or  of  the  stipulations  in  the  de- 
feasance. On  the  11th  of  June,  a  few  days  after  his  death, 
an  administration  suit  was  instituted,  the  suit  of  Jiobinso7ir 
V.  Wood;  and,  on  the  25th  of  June,  the  usual  decree  was 
made  in  that  suit  for  the  administration  of  the  estate  of  the 
testator.  On  the  4th  of  July,  1864,  the  present  appellant, 
Cook, -filed  a  bill — the  suit  of  Cook  v.  Wood — as  a  judg^ 
ment  creditor  and  mortgagee  of  the  testator,  alleging,  what 
was  the  fact,  that  he  had  various  claims  against  the  testator 
as  a  mortgagee,  and  in  other  characters,  but  giving  no 
sjjeciflcation  and  no  particulars  with  regard  to  this  warrant 
of  attorney  and  defeasance.  "Finding  that  he  was  asserting 
rights  as  a  creditor  generally,  the  executors  adopted  the 
usual  course.  He  was  served  with  a  notice  of  the  decree 
in  Hobinson  v.  Wood,  which  of  course  stayed  his  own  suit ; 
but  he  did  not  come  in  and  prove  his  debt,  or  explain  the 
character  of  the  security  which  he  held.  On  the  11th  of 
March,  1867,  that  is  to  say,  after  Cook  had  lain  by  for  nearly 
three  years,  the  executors,  inasmuch  as  he  had  not  come  in 
under  the  suit  and  claimed  to  have  securities  as  amort^a^ee, 
were  forced  to  tile  a  bill  against  him,  which  is  the  oill  in 

(')  1  Wm.  SauQd.,  201,  n. 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  23 

Cook  V.  Fowler.  1874 

Wood  and  Roberts  (the  executors  of  Sevan)  v.  Cook.  That 
bill  was  filed  on  the  11th  of  March,  1867,  it  was  a  bill  for  an 
account,  and  to  redeem  whatever  securities  he  might  hold, 
the  plaintifiFs  alleging  that  Cook  would  not  Misclose  the  [34 

Earticulars  of  his  securities.  On  the  14th  of  May,  1867, 
ook  put  in  his  answer  in  that  suit,  and  referred  to  tne  judg- 
ment which  had  been  entered  up  under  this  warrant  of  at- 
torney, but  referred  to  it  in  general  terms,  without  giving 
any  details  as  to  the  rate  of  interest  which  he  claimed  to  be 
running  on  under  the  warrant  of  attorney.  On  the  12th  of 
June,  1868,  an  agreement  was  come  to  between  Cook  and 
the  executors,  who  were  still  without  information  as  to  the 
details  of  this  defeasance.  By  that  agreement,  although 
the  time  for  proving  debts  in  the  first  suit  of  Robinson  v. 
Wood  had  passed.  Cook  was  to  be  admitted  to  come  in  as  a 
creditor  in  Robinson  v.  Wood  for  whatever  might  be  found 
to  be  due  to  him.  Under  that  agreement,  on  the  28th  of 
November,  1868,  that  is  to  say,  more  than  four  years  after 
the  death  of  Bevan,  an  affidavit  was  filed  by  Cook,  for  the 
first  time  giving  the  particulars  of  this  warrant  of  attorney 
and  defeasance,  upon  which  his  case  now  rests,  and  upon 
which  he  claims  that  interest  had  been  running  on  during 
the  whole  time  at  the  rate  of  60  per  cent. 

Now,  my  lords,  if  this  is  to  be  judged  of  (and  it  is  the 
most  favorable  view  of  the  case  that  can  be  taken  on  behalf 
of  the  appellant  that  it  should  be  so  judged  of)  as  a  case  in 
which  Cook  is  coming  and  claiming  damages  for  the  non- 
payment of  a  debt  due  to  him  on  the  2d  of  June,  1864,  it  ap- 
pears to  me  to  be  clear  that  any  tribunal  judging  of  that 
claim  for  damages  would  be  bound  to  take  into  account  the 
circumstances  to  which  I  have  referred — circumstances  which 
show  that  Cook  was  endeavoring  to  prevent  the  character  of 
this  defeasance  from  transpiring — that  he  was  endeavoring 
to  keep  back  his  security,  and  thereby  to  become  entitled 
to  claim  this  high  rate  of  interest,  whereas  it  is  obvious  that 
if  he  had  at  the  first  disclosed  the  nature  of  the  claim  in 
respect  of  interest  which  he  was  i)repared  to  allege,  steps 
would  have  been  taken  to  pay  on  the  principal  sum  that 
was  due  to  him. 

Therefore,  whether  your  lordships  take  it  as  a  judgment 
for  a  specific  sum,  bearing  no  interest  beyond  the  statutable 
interest  of  4  per  cent.,  or  whether  you  take  it  as  a  claim  for 
damages  for  the  detention  of  a  debt,  in  either  case  it  appears 
to  me  to  be  out  of  *the  question  that  the  rate  of  60  per  [35 
cent,  could  be  allowed.  It  appears  to  me  that  in  the  first 
view  the  rate  of  4  per  cent,  is  the  rate  absolutely  assigned  by 
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statute  upon  the  payment  of  judgment  debts ;  and,  in  the 
second  case,  it  is  for  the  tribunal  to  fix  the  rate  of  damages. 
It  is  possible  that  the  rate  of  5  per  cent,  might  be  given 
by  a  jury  or  by  a  judge  who  was  performing  the  functions  of  a 
jury  ;  but  the  primary  judge  having  in  tins  case  only  given 
the  usual  rate  assigned  in  tne  Court  of  Chancery,  namely,  4 
per  cent.,  I  certainly  do  not  propose  to  advise  your  lord- 
ships to  disagree  witn  that  opinion  at  which  he  has  arrived, 
but,  on  the  contrary,  I  advise  and  move  your  lordships  that 
this  appeal  should  be  dismissed  with  costs. 

Lord  Chelmsford  :  My  lords,  I  think  the  order  of  Vice- 
Chancellor  Stuart  refusing  the  appellant  interest  at  the  rate 
of  5  per  cent,  per  month  after  the  2d  June,  1864,  and  allow- 
ing nim  interest  at  4  per  cent,  per  year  from  that  day,  is 
right  and  ought  to  be  affirmed. 

There  is  no  authority  that  I  can  find  to  support  the  argu- 
ment of  the  counsel  for  the  appellant,  that  wliere  a  security 
for  money  payable  at  a  certain  day  stipulates  for  the  allow- 
ance of  a  certain  rate  of  interest  up  to  the  day  fixed  for  pay- 
ment, interest  at  the  same  rate  is  implied  to  be  payable 
afterwards.  On  the  contrary  the  distinction  seems  to  be  well 
established  between  cases  where  the  interest  is  expressly  re- 
served in  the  instrument,  and  where  it  is  not.  In  the  latter 
case  it  is  recoverable,  not  as  interest  according  to  the  con- 
tract, but  as  damages  for  the  breach  of  it. 

In  the  present  case  there  is  properly  speaking  no  contract. 
The  defeasance  of  a  warrant  of  attorney  is  not  a  contract, 
but  merely  a  description  of  the  object  of  the  security  and  of 
the  means  by  whicn  the  judgment  creditor,  in  case  of  the 
debtor's  default,  may  enforce  payment  of  the  sum  secured. 
That  sum  in  the  present  case  is  £1,330,  with  interest  at  and 
after  the  rate  of  £5  per  cent,  per  month  on  the  2d  of  June. 
If  the  judgment  had  been  entered  upon  that  day  upon  the 
default  of  payment,  execution  might  have  been  issued  im- 
mediately for  the  principal  sum  and  interest  at  the  rate 
specified.  Or  the  appellant  might  have  brought  liis  action 
36]  upon  the  judgment,  and  might  have  ^recovered  farther 
interest,  not  as  interest  eo  nomine^  but  by  way  of  damages. 

The  appellant,  bv  delaying  to  enter  up  judgment,  cannot 
place  himself  in  a  better  position  than  if  he  was  a  judgment 
creditor.  And  as  he  would  then,  according  to  the  practice 
of  the  court,  have  been  allowed  interest  only  at  5  per  cent., 
so  the  allowance  by  the  Vice-Chancellor  of  that  rate  of  in- 
terest after  the  2d  of  June,  1864,  is  as  much  as  he  is  en- 
titled to. 

Lord  Hatherley  :    My  lords,  I  entirely  concur  with  the 
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judgment  which  has  been  proposed  to  your  lordships,  and 
in  the  opinions  which  have  oeen  expressed  by  the  two  noble 
and  learned  lords  who  have  preceded  me. 

The  question  as  to  whether  interest  should  be  calculated 
at  the  rate  mentioned  in  the  original  warrant  of  attorney  re- 
solves itself  simply  into  this :  Is  there  or  is  there  not  any 
contract  after  the  day  upon  which  judgment  was  to  be  en- 
tered up  for  the  payment  of  any  specific  sum  and  interest? 
The  cases  which  were  cited  with  reference  to  mortgages, 
show  clearly  that  the  interest,  after  a  given  day  upon  which 
day  the  principal  and  interest  secured  oy  the  mortgage  were 
made  payable,  can  only  be  given  in  the  nature  of  damages. 
Among  the  numerous  cases  which  may  be  cited  in  which 
this  point  has  been  fully  discussed,  I  will  just  take  leave  to 
refer  your  lordships  to  one,  because  it  contains  some  obser- 
vations of  Mr.  Justice  Bayley,  which  seem  to  me  to  be  pecu- 
liarly applicable  to  this  case.  The  case  to  which  I  refer  was 
the  case  of  Cameron  v.  Smith  (*).  The  simple  point  in  that 
case  was  whether  or  not  a  petitioning  creditors  debt  inbank- 
ruptcv  could  be  supplemented  by  adding  interest  to  his 
deot  (which  the  commissioners  had  done)  when  there  was  no 
express  stipulation  for  interest,  and  it  was  there  held  that 
that  could  not  be  done,  because  the  commissioners  had  no 
power  to  award  damages  after  the  bankruptcv,  and  as  any 
interest  that  could  be  allowed  would  have  to  be  allowed  by 
way  of  damages  and  not  by  way  of  interest,  it  was  beyond 
the  province  of  the  commissioners.  In  considering  the  case 
*Mr.  Justice  Bayley  makes  these  observations, — ''Al-  [37 
though,  by  the  usage  of  trade,  interest  is  allowed  on  a  bill, 
yet  it  constitutes  no  part  of  the  debt,  but  is  in  the  nature  of 
damages,  which  must  go  to  the  jury,  in  order  that  they  may 
find  the  amount;  and  it  is  competent  for  them  either  to  allow  6 
per  cent,  or  4  per  cent.,  according  to  their  judgment  of  the 
value  of  monejr;  or  they  may  even  allow  nothing,  in  case 
thejr  are  of  opinion  that  the  delay  of  payment  has  been  oc- 
casioned by  tne  default  of  the  holder^' — that  is,  the  holder 
of  the  instrument. 

My  lords,  I  think  that  in  this  particular  case  the  appellant 
could  not  put  his  case  higher  than  the  two  ways  in  which  it 
has  been  put  by  my  nobie  and  learned  friend  on  the  wool- 
sack; namely,  to  treat  the  case  either  as  a  judjjment  actually 
entered  up,  which  it  was  not,  or  else  as  a  claim  to  damages 
in  consequence  of  the  default  of  payment,  and  in  that  case 
really  it  would  only  come  .within  the  ordinary  rule  of  the 

(»)  2  B.  A  Aid.,  306. 

9  Eng.  Rep.  4 
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Court  of  Chancery,  which  is  to  allow  interest  at  the  rate  of 
4  per  cent. 

liORD  Sblborne  :  Mv  lords,  unless  it  can  be  laid  down  as 
a  general  rule  of  law,  that  upon  a  contract  for  the  payment 
of  money  borrowed  for  a  fixed  period,  on  a  day  certain,  with 
interest  at  a  certain  rate  down  to  that  day,  a  farther  contract 
for  the  continuance  of  the  same  rate  of  interest  after  that  day, 
until  actual  paymen{,  is  to  be  implied,  the  decision  of  the 
Vice-Chancellor  in  this  case  is  not  erroneous. 

I  entirely  agree  with  those  of  your  lordships  who  have 
preceded  me  that  no  such  contract  is  to  be  implied,  unless 
there  is  something  to  justify  it,  upon  the  construction  of  the 
words  of  the  particular  instrument ;  and  that,  although  in 
cases  of  this  class  interest  for  the  delay  of  payment  post 
diem  ought  to  be  given,  it  is  on  the  principle,  not  of  implied 
contract,  but  of  damages  for  a  breach  of  contract.  The 
]^ate  of  interest  to  which  the  parties  have  agreed  during  the 
term  of  their  contract  may  well  be  adopted  in  an  ordinary 
case  of  this  kind  by  a  court  or  jury,  as  a  proi)er  measure  of 
damages  for  the  subsequent  delay;  but  that  is  because,  or- 
dinarSy,  a  reasonable  and  usual  rate  of  interest,  which  it 
may  be  presumed  would  have  been  the  same  whatever  might 
38j  be  the  duration  *of  the  loan,  has  been  agreed  to.  But 
in  the  case  before  your  lordships  the  agreed  rate  of  interest 
is  excessive  and  extraordinary ;  and,  although  no  (juestion 
is  raised  between  the  present  parties  as  to  its,  fairness  or 
reasonableness,  so  far  as  it  was  matter  of  express  contract, 
it  by  no  means  follows  that  it  would  have  been  fair  and  rea- 
sonable, or  would  have  been  so  regarded  by  the  borrower,  if 
it  had  been  indefinitely  extended  to  every  possible  delay  of 
payment  after  the  stipulated  time.  In  my  opinion  no  court 
or  judge  could,  under  the  particular  circumstances  of  this 
case,  have  adopted  that  rate  of  interest  as  a  proper  measure 
of  damages,  without  a  very  great  miscarriage  of  justice. 

I  entirely  agree  in  the  motion  which  my  noble  and  learned 
friend  upon  the  woolsack  has  submitted  to  your  lordships. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals^  15th  May,  1874. 

Solicitor  for  appellant :  J.  McDiarmid. 
Solicitors  for  respondent :  Thos.  White  &  Son, 
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[Law  Reports,  1  House  of  Lords,  39.] 

*OsBORNE   HiLLiARDj   Appellant;   and   Luke  Eiffe  [39 

Respondent. 

March  28;  April  21;  May  15.  1874. 
Suit  by  Legatee  alone— 20  db  21  Vict.  c.  79,  8.  68. 

A  bill  to  set  aside  a  deed  containing  charges  of  fraud  which  the  court  deems  not  to 
be  proved,  will  be  dismissed  as  to  those  charges,  but  need  not  be  dismissed  altogether, 
if  there  are  other  charges  which  the  court  deems  to  constitute  what  amounts  to  great 
irregularity  and  l^al  fraud,  and  to  require  the  granting  of  the  relief  prayed  for. 

Where,  in  a  bill  to  set  aside  the  grant  of  an  annuity  made  by  A.  to  B.,  and 
charged  upon  A.'s  land,  with  also  a  personal  covenant  for  payment,  the  plaintiff  is 
himself  the  devisee  as  well  as  residuary  le^tee  under  A.'s  will,  he  ought,  under  the 
20  (&  21  Vict.  c.  79,  s.  68  (Ir.),  to  give  notice  to  the  other  party  that  he  intends  to 
give  in  evidence,  as  proof  of  the  devise  or  testamentary  disposition,  the  probate  of  the 
will. '  But  if  he  should  fail  to  give  this  notice,  the  omission  would  only  create  a 
technical  difficulty  in  the  case,  and  the  court  might,  properly,  and  would  adjourn  the 
hearing  to  give  an  opportunity  to  remove  that  technical  difficulty. 

Where  in  such  a  case  the  objection  was  likewise  made  that  the  plaintiff  was  legatee 
and  had  not  proved  the  assent  of  the  executor  to  the  le^cy,  nor  his  insolvency,  nor 
his  refusal  to  sue,  nor  collusion  on  his  part ;  but  the  Vice-Chancellor  overruled  the 
objection  (relying  on  the  case  of  Conaett  v.  JS€U{^)), and  the  defendant,  though  carry- 
ing the  case  to  the  Court  of  Appeal  in  Chancery,  did  not  present  to  that  court  this 
or  the  previous  objection  to  the  Vice-Chancellor's  decision: 

Held,  that  he  could  not  afterwards,  on  bringing  up  the  case  to  this  house,  present 
these  objections  in  argument  as  objections  which  might  be  made  here  to  the  decision 
of  the  Court  of  Appeal. 

This  was  an  appeal  against  a  decision  of  the  Vice-Chan- 
cellor  of  Ireland,  which  had  been  affirmed  on  appeal  by  the 
Lord  Chancellor  (Lord  O'Hagan),  and  the  Lord  Justice  of 
Appeal,  Christian. 

Joha  Norton,  formeriy  a  captain  in  the  34th  regiment  of 
foot,  had,  on  the  19th  of  February,  1864,  executed  a  deed 
by  which  4ie  created  in  favor  of  one  O'Brien  Hilliard,  a  son 
oi  the  present  appellant,  and  then  under  age,  a  perpetual 
annuity  of  £100,  to  commence  from  his  own,  Norton's  death. 
The  annuity  was  charged  on  his  real  estate,  and  likewise 
secured  by  a  covenant  affecting  his  personal  estate.  The 
annuity  was  to  be  payable  by  half-yearly  payments  on  the 
1st  of  May  *and  the  1st  of  November  in  each  year.  Mr.  [40 
Norton,  on  the  28th  of  January,  1867,  made  a  will  by  which 
he  gave  the  interest  of  £2,000  to  his  sister  for  her  life,  and  a 
legacy  to  each  of  his  executors,  and  the  rest  of  his  prop- 
erty to  his  relative  Luke  Eiffe,  the  present  respondent, 
absolutely.  He  appointed  William  Lyons  and  the  Rev. 
Francis  Heaton  his  executors.  Mr.  Norton  died  on  the  2d 
of  February,  1867.     Mr.  Luke  Eiffe  was  then  under  age. 

(»)  1  Y.  A  C.  C.  C,  569. 
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Mr.  Lyons,  alone,  on  the  6th  of  March,  1867,  proved  the 
will.  On  the  26th  of  June,  1867,  the  appellant,  in  the  name 
and  on  behalf  of  his  son,  commenced  an  action  in  the  Court 
of  Queen's  Bench  in  Ireland  against  Mr.  Lyons,  the  execu- 
tor, to  recover  the  first  half-yearly  payment  of  the  annuity, 
which  by  the  terms  of  the  deed  had  become  due  on  the  1st 
of  May  preceding.  This  sum  was  paid,  but  the  payment 
was  accompanied  by  the  following  protest :  "This  payment 
is  made  without  prejudice  to  the  validity  of  the  claim  being 
contested  by  Mr.  Luke  Eiffe,  the  owner  of  the  property 
charged  with  the  annuity,  upon  hig  coming  of  age,  and  is 
not  to  be  considered  as  in  any  waj  a  recognition  of  the  va- 
lidity of  the  demand  of  the  plaintiff,  or  to  prevent  such 
being  contested."  Mr.  Eiffe  became  of  age  on  the  23d  of 
September,  1867.  On  the  5th  of  November  in  that  year  a 
second  action  was  commenced  by  Mr.  Hilliard  to  recover 
the  second  half-year's  portion  of  the  annuity,  which,  by  the 
terms  of  the  deed,  was  to  become  payable  on  the  1st  of  No- 
vember. On  the  14th  of  November,  1867,  Mr.  Eiffe  exhib- 
ited his  bill  of  complaint  in  chancery  against  Osborne 
Hilliard,  the  father  of  the  annuitant,  and  O  Brien  Osborne 
Hilliard,  the  annuitant  himself,  to  which  bill  Mr.  Lyons, 
the  acting  executor  under  Norton's  will,  was  (on  account  of 
his  payment  of  the  first  instalment  of  the  annuity)  also  made 
a  defendant,  alleging  various  circumstances,  which  were 
charged  as  constituting  undue  influence  exercised  by  the 
first  named  defendant  over  Norton  in  order  to  procure,  and 
which  it  was  declared  had  procured,  the  grant  or  the  annuity 
in  question  (*).  Answers  were  put  in,  and  the  cause  was 
41]  heard  before  the  *Vice-Chancellor  of  Ireland  on  written 
and  oral  testimony..  The  will  was  not  proved  per  testes^ 
nor  was  any  notice  given  to  the  defendants  in  tha  suit  that 
the  probate  would  be  produced  as  proof  of  the  devise  of  real 
estate,  but  the  probate  was  produced  in  the  ordinary  way. 
No  evidence  was  given  of  collusion  with  the  executor,  or  of 
his  insolvency,  o;:  of  his  having  refused  to  sue.  An  objec- 
tion was,  on  these  grounds,  raised  to  the  maintenance  of 
the  suit.  His  honor,  on  the  26th  of  November,  1868, 
delivered  judgment  on  the  question  raised  as  to  the  frame 
of  the  suit,  and,  on  the  authority  of  Consett  v.  Bell  ('),  held 
it  to  l.^e  maintainable.     On  the  9th  of  December,  1868,  he 

(^)  Thuri?  wt^reinthebill  certain  charges  below)  that  as  the  plaintiff  had  failed  in 

of  fraiKl  which  were  deemed  by  the  court  supportinj;  these,  his  bill  ought  to  have 

below  Ui  bi^  entirely  unprovedj^  and  as  to  been   altogether   dismissed.     As  to  this 

thi^m   thii  bill  was   dismissed,  and  costs  matter,  see  Loi-d  Chelmford's  and  Lord 

oritjred  to  be  i>aid  to  the  dyfendant.     It  Hatherley's  opinions,  post,  pp.  51,  62. 
Wty  iwsi»tedf*iP  the  appellant  (defendant        (*)  1  Y.  «fe  C.  C.  C,  569. 
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E renounced  a  decree  directing  that  the  deed  should  be  de- 
vered  up  to  the  solicitor  of  the  plaintiflf  in  the  equity  suit 
to  be  cancelled.  O'Brien  Osborne  Hilliard,  the  annuitant, 
died  on  the  29th  of  January,  1869,  leaving  his  father  his 
heir,  and  on  the  11th  of  February,  1869,  the  suit  was  ordered 
to  stand  revived  as  against  Mr.  Hilliard,  the  father,  and  as 
against  the  nominal  defendant,  Lyons.  Mr.  Hilliard  ap- 
I)ealed  against  the  order  of  the  Vice-Chancellor,  and  the 
appeal  was  argued  in  April.  On  the  31st  of  May,  1869,  the 
Lord  Chancellor,  Lord  O'Hagan,  and  the  Lord  Justice  of 
Appeal,  Christian,  affirmed  the  order  of  the  Vice-Chancel- 
lor. The  present  appeal  was  then  brought.  In  support  of 
the  appeal  two  objections  were  set  forth  in  the  13th  and  14th 
"  Reasons"  at  the  end  of  the  appellant's  case  in  this  house. 
These  were :  13.  "Because  the  plaintiflE  has  not  by  his  bill 
averred,  nor  has  he  proved,  a  state  of  facts  showing  a  right 
or  title  in  him  to  maintain  the  suit,  which  should  have  been 
instituted  by  the  defendant  Lyons  as  the  acting  executor  of 
Norton's  will."  The  14th  reason.  ''Because  this  suit  has 
been  instituted  by  the  plaintiff  as  residuary  devisee  and 
legatee  of  that  will  seeking  relief  as  against  the  appellant 
and  against  Lyons  as  such  executor  in  respect  of  the  real 
and  personal  estate  respectively  of  the  late  John  Norton, 
and  because,  as  regards  such  real  estate,  the  will  had  not 
been  duly  proved  therein,  and  as  regards  such  personal 
estate,  no  assent  to  said  residuary  bequest  by  said  executor, 
or  any  collusion  on  his  part  with  the  other  defendants,  or 
either  of  them,  nor  insolvency,  has  been  averred  or  proved 
therein,  nor  has  any  evidence  been  therein  given  that  the 
funeral  and  testamentary  expenses,  debts,  and  *gen-  [42 
eral  legacies  have  been  paid,  nor  of  said  executor  having 
declined  to  institute  a  proceeding  for  the  purpose  of  setting 
aside  the  said  deed,  nor  have  any  special  circumstances  been 
alleged  or  proved,  showing  why  a  suit  for  that  purpose  has 
not  been,  or  should  not  be,  instituted  by  the  said  executor." 
The  respondent's  "Reasons"  took  no  notice  of  these  objec- 
tions, but  were  addressed  to  the  merits  of  the  case. 

Mr.  J,  Napier  Higgins^  Q.C.,  and  Mr.  Mulligan  (of  the 
Irish  Bar),  pressed  these  two  objections  on  the  attention  of 
the  house.  The  20  &  21  Vict.  c.  79 :  *' An  Act  to  amend  the 
Law  relating  to  Probates  and  Letters  of  Administration  in 
Ireland"  provides,  sect.  ^^  that  w^here  a  will  affecting  real 
estate  is  to  be  proved  in  solemn  form  notice  shall  be  given  to 
devisees  or  persons  affected  by  the  will,  and,  sect.  66,  where 
the  will  is  proved  in  solemn  form,  the  decree  of  the  court 
shall  be  binding  on  persons  interested  in  the  real  estate ; 
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sect.  68  enacts  that  the  party  relying  on  a  devise  or  a  testa- 
mentary disposition  shall  give  the  other  party  this  notice  ; 
''In  any  action  at  law  or  suit  in  equity  wnere,  according  to 
the  existing  law,  it  would  be  necessary  to  produce  and  prove 
an  original  will  in  order  to  establish  a  devise,  &c.,  aflfecting 
real  estate,  it  shall  be  lawful  for  the  person  intending  to 
establish  in  proof  such  devise,  to  give  the  opposing  party 
seven  days'  notice  that  he  intends,  at  the  trial  or  other  pro- 
ceeding, to  give  in  evidence,  as  proof  of  the  devise  or  testa- 
mentary disposition,  the  probate  of  the  will;  and  the 
I>robate  shall  be  sufficient  evidence  of  the  will  and  its  va- 
idity  and  contents,  unless  notice  is  ^ven  that  the  validity 
of  the  devise  or  testamentary  disposition  is  intended  to  be 
disputed."  Nothing  of  that  sort  had  been  done  here,  no 
sucn  notice  had  been  given,  nor  was  the  execution  of  the 
will  proved.  Nothing  nad  been  done  to  show  a  title  in  the 
plaintiff  to  the  real  estate ;  nor  with  respect  to  the  legacy 
had  there  been  any  evidence  given  that  the  executor  had 
assented  to  the  legacy,  so  that  nothing  had  been  done  to  show 
a  title  in  the  plaintii  to  any  part  of  the  personal  assets. 
[Lord  Selborne  :  Does  it  appear  that  the  defendant  gave 
notice  to  the  other  side  that  flus  objection  would  be  taken  ?] 
There  was  no  need  of  notice,  the  provisions  of  the  statute 
had  created  a  duty  which  the  plaintiff  was  bound  to  dis- 
43]  charge ;  *they  showed  what  the  plaintiff  might  do,  and 
what  he  ought  to  do,  and,  not  having  done  it,  the  objection 
arose  of  itself. 
The  point  which  relates  to  a  suit  by  a  legatee  is  very  im- 

Sortant.  The  Vice-Chancellor  himself  so  considered  it,  and 
iscussed  it  at  some  length,  but  decided  it  against  the  aj^l- 
lant.  For  that  decision  he  relied  on  the  case  of  Consea  v. 
Bell  (*),  but  that  case  i?  really  no  authority  for  the  decision 
in  the  present  ('). 

(0  1  Y.  &  C.  C.  C,  569.  tive,  pleaded  and  proved,  to  entitle  a 

(*)  The  objections  to  the  frame  of  creditor  or  legatee  to  sae  for  recovery 

the  suit  thus  made  the  subject  of  these  of  assets.     This  rale  was  first  relaxed 

reasons  for  the  appeal  had  been  f uUy  in  cases  where  the  personal  represent- 

discussed  in  the  court  of  the  Vice-Chan-  ative  of  a  deceased  partner  was  sued 

cellor,  and,  after  stating  the  nature  of  with    a    surviving     partner     (as    in 

both  objections  (see  his  observations,  Boiosher  v.  Watkins  1  Rnss.  &  Mjrl., 

as  to  the  will,  quoted  by  the  Lord  Chan-  277)  for  reasons  unnecessary  now  to 

cellor,  pcMf .  p.  48),  he  *had  pronounced  be  considered.     It  was  farther  relaxed 

on  the  objection  relating  to  the  legatee  when  there  was  proved  to  have  been 

the  following  judgment :  an   express   refusal   of    the    personal 

*'The  rule  originally  was,  as  laid  representative  to  sue,  and  the  more 

down  by  Lord  Hedesdale  in  his  trea-  readily  when  the  assets  in  question 

tise  and  in  the  earlier  cases,  that  there  were  only  recoverable  in  equity.     It 

must  be  either  collusion  with,  or  in-  was  said  in  some  of  the  cases  where 

solvency  of,  the  personal  representa-  this  was  done,  that  such  refusal  might 
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There  was  no  plaintiff  here  in  respect  of  the  real  estate, 
for  *there  was  nothing  done,  according  to  the  require-  [44 
ments  of  the  statute,  by  which  title  to  the  real  estate  was 
show^n.  And  there  was  likewise  no  plaintiff  in  respect  of 
the  personal  estate,  for  a  mere  legatee  cannot  sue  in  such  a 
case  as  this,  unless  he  shows  a  refusal  on  the  part  of  the  ex- 
ecutor to  sue,  or  collusion,  or  insolvency.  The  reason  for 
the  rule  is  obvious;  if  it  did  not  exist  there  might  be  as 
many  suits  as  there  were  i)ersons  claiming  to  be  legatees  or 
creditors.  The  rule  itself  is  of  old  standing,  and  was  acted 
on  in  Blckley  v.  Donington  C\  and  exactly  adopted  in  Al- 
sager  v.  Rowley  (^).    In  the  lormer  of  these  cases  the  Lord 


be  deemed  evidence  of  coUasion,  within 
the  original  rule.  But  I  think  that 
this  is  too  narrow  a  ground  on  which 
to  rest  the  decision,  as  there  are  many 
cases  where  such  a  refusal  could  not 
have  been  ascribed  to  collusion.  In 
Lancaster  v.  Ew>r»  (4  Beav.,  158)  Lord 
Langdale  held  that  a  refusal  by  the 
executors  to  recover  certain  assets  was 
in  itself  sufficient  to  take  the  case  out 
of  the  rule,  and  he  also  seemed  to  be ' 
of  opinion  that  the  rule  only  applied 
to  a  proceeding  against  a  debtor  to 
the  estate,  and  did  not  extend  to  a 
proceeding  to  realize  a  specific  fund 
in  court  for  the  augmentation  of  the 
assets.  But  the  case  which  appears 
to  me  to  come  nearest  the  present  is 
that  of  CoTueU  v.  Bell  (1  Y.  &  C.  C.  C, 
569).  There  one  of  the  defendants 
named  Wilson  claimed  a  sum  of  money 
under  a  deed  executed  to  him  by  the 
testator  and  the  executors,  believing 
the  deed  to  have  been  obtained  bona 
Jide,  paid  him  the  money.  They  af- 
terwards, having  reason  to  think  that 
the  deed  was  not  valid,  called  on  Wil- 
son to  refund,  which  he  refused  to  do. 
The  plaintiif,  who  was  an  infant,  and  a 
devisee  and  legatee  in  the  will,  filed 
a  bill  against  the  executors  and  Wilson 
and  otheiB  for  the  purpose  (amongst 
others)  of  setting  aside  the  deed  as 
fraudulent  and  obtained  by  undue  in- 
fluence, and  praying  that  Wilson  might 
be  ordered  to  refund  the  sum  which  he 
had  recovered  from  the  executors,  and 
for  the  administration  of  the  assets  of 
the  testator.  Wilson  raised  the  point 
that  the  plaintiffs  remedy  was  against 
the  executors,  and  not  against  him,  and 
relied  upon  the  general  rule  that  a 
legatee  cannot  sue  a  stranger  indebted 
to  the  estate  or  holding  part  of  the  es- 


tate. The  Vice-chancellor  of  England 
overruled  this  objection,  although  there 
was  neither  collusion,  nor  insolvency, 
nor  any  refusal  to  sue  on  the  part  of 
the  executors,  and  decreed  Wilson  to 
refund  the  money.  That  case  appears 
to  me  to  be  a  conclusive  authority 
against  the  objection  to  the  frame  of 
this  suit.  The  rule  now  appears  to  be, 
subject  to  the  exceptions  of  cases  of 
collusion,  of  insolvency  of  the  personal 
representatives,  of  refusal  by  them  to 
sue,  whether  collusively  or  bona  fide, 
or  of  the  existence  of  what  has  been 
rather  vaguely  termed  '  special  circum- 
stances.' The  last  exception  seems  to 
comprehend,  and  to  be  confined  to, 
cases  in  which,  from  the  nature  of  the 
assets  or  the  position  of  the  personal 
representative,  it  would  be  either  im- 
possible, or,  at  least,  seriously  incon- 
venient, for  the  representatives  to  take 
proceedings.  In  tne  present  case  I  am 
of  opinion  that,  after  what  has  occcur- 
red,  there  would  be  very  great  diffi- 
culty in  the  way  of  the  executor  with 
respect  to,  at  least,  that  portion  of  the 
bill  which  seeks  repayment  of  the 
moneys  already  paid,  and  that  his  con- 
duct, though  not  amounting  to  an 
actual  refusal,  affords  evidence  of  an 
unwillingness  to  embark  in  so  serious  a 
litigation,  sufficient  to  justify  the  plain- 
tiff in  filing  his  bill  against  him  and  the 
other  defendants.  On  these  grounds,* 
and  on  the  authority  of  Comiett  v.  BeU^ 
in  the  principle  of  which  I  concur,  I 
shall  overrule  the  objection  to  the  frame 
of  the  suit." 

(1)  'Z  £q.  Cas.  Abr.,  253;  see  also 
Franklin  v.  Fern,  2  Eq.  Cas.  Abr.,  254 ; 
Barnard.  Ch.  Rep.,  82. 

O  6Ves.,  748. 
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Chancellor  (Lord  Hardwicke)  said:  "The  whole  manage- 
ment of  the  estate  belongs  to  the  executor,  and  the  right  of 
it  is  vested  in  him,  and  not  to  be  taken  out  of  him  by  credi- 
tors or  legatees.  If  he  releases  and  is  solvent,  it  is  a  devas- 
tation, and  he  is  answerable  himself  for  the  sum  released  to 
the  creditors  and  legatees.  If  collusion  and  insolvency,  it 
may  be  proper  to  come  here  for  satisfaction  against  the 
debtor,  but  it  must  be  always  upon  some  special  case." 
The  rule  thus  laid  down  has  always  been  recognized.  Oon- 
sett  V.  BeU{'\  on  which  the  Vice-Chancellor  relied  in  the 
45]  court  below,  *does  not  impeach  it,  but  proceeds  on  the 
peculiar  circumstances  which  existed  there,  and,  therefore, 
must  be  taken  as  being  in  accordance  with  it.  That  was  a 
case  where  the  executors  themselves  had  acted  wrongfully, 
or  at  least  imprudently,  by  paying  over  to  a  supposed  donee 
of  property,  money  to  which  he  was  not,  in  reality,  lawfully 
entitled ;  and  there,  of  course,  they  came  within  the  rule  as 
to  special  circumstances,  and  the  bill  made  them  parties  in 
respect  of  their  wrongful  acts.  And  no  doubt  they  were  in 
that  respect  proper  parties.  But  besides  that,  the  suit  there 
was  an  administration  suit.  It  is  not  so  here.  In  Stainton  v. 
Carron  Company  (')  the  Master  of  the  Rolls  distinguished  the 
case  on  the  very  ground  of  the  acts  of  the  executors,  and 
adopting  Lord  Justice  Turner' s  opinion  in  Travis  v.  Milne  (*), 
said :  "  I  think  the  cases  may  be  summed  up  thus :  that  the 
person  interested  in  the  estates  of  the  testator,  not  being  the 
legal  personal  representatives,  will  not  be  allowed  to  sue 
persons  possessed  of  assets  belonging  to  the  testator  unless 
it  is  satisfactorily  made  out  that  there  exist  assets  which 
might  be  recovered,  and  which,  but  for  such  suit,  would  be 
lost  to  the  estate ;"  and,  as  that  was  not  there  made  out,  he 
allowed  a  demurrer  to  the  bill.  In  Saunders  v.  Drtice{*) 
the  same  principle  was  recognized,  Vice-Chancellor  Kinders- 
ley  expressly  declaring  that  only  the  executors  dan  sue  a 
debtor  to  the  testator's  estate^ 

The  rule  of  proceeding  in  equity  must  therefore  be  taken 
to  be  completely  established,  and  this  suit  must  fail.  No 
collusion,  no  insolvency,  nor  refusal  to  sue  is  proved,  nor  is 
tliis  an  administration  suit.  This  suit  is  improperly  framed, 
and  yet  the  Court  of  Appeal,  taking  no  notice  of  this  objec- 
tion/has  affirmed  the  order  for  the  deed  to  be  delivered  up 
to  the  jiolicitor  of  the  plaintiff  to  be  cancelled — that  plaintiff 

(^)  1  T.  A  C.  C.  C,  669 ;  11  L.  J.  (N.S),  («)  9  Hare,  141 ;  20  L.  J.  (N.S.),  Ch., 
Ck,4nh  666. 

(^)  18  Bettv.,  146,  167.  (*)  8  Drew.,  140-165. 
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not  being  the  proper  person  to  sue,  and  not  having  complied 
with  the  statutory  directions. 

The  charges  of  actual  fraud  not  being  supported  by  any 
evidence  whatever  the  bill  ought  to  have  been  wholly  dis- 
missed, 

Mr.  Pearson^  Q.G.,  and  Mr.  Oraham  Hastings^  as  to  the 
argument  relating  to  the  frame  of  the  suit,  said  that  it  was 
maintainable  *in  its  present  form  according  to  the  au-  [46 
thority  of  Bowsher  v.  Watkins  (*),  but  they  also  insisted  tnat 
the  objections,  though  argued  in  the  Vice-Chancellor's  Court, 
•had  been  abandoned  in  tne  Court  of  Appeal,  and  could  not 
now  be  put  forward. 

It  was  not  admitted  by  the  appellant's  counsel  that  the 
objections  had  been  abandoned. 

The  Lord  Chancellor  intimated  that  the  house  would 
communicate  with  the  judges  of  the  Court  of  Appeal  on  the 
matter,  and  ascertain  exactly  what  had  taken  place. 

The  hearing  was  adjourned  for  that  purpose. 

April  27.  The  Lord  Chancellor  (Lord  Cairns):  We 
have  now  received  a  communication  from  the  learned  judges 
of  the  Court  of  Appeal  in  Ireland  stating  that  they  are  quite 
satisfied  that  the  objection  urged  at  tne  bar  here  upon  the 
subject  of  the  will  of  the  testator  having  been  proved,  was 
not  taken  ot  insisted  upon  in  the  Court  of  Appeal  in  Ireland. 
The  statement  made  to  this  house  was  that  Mr.  Butt,  the 
leading  counsel  for  the  appellant  before  the  Court  of  Appeal 
in  Ireland,  being  very  much  pressed  for  time,  and  being  de- 
sirous to  be  away  to  attend  another  case,  opened  the  case 
more  shortly  than  he  otherwise  would  have  done,  and  so  did 
not  argue  the  point ;  but  that  his  junior,  Mr.  Hemphill,  de- 
sired to  argue  this  point.  Lord  Justice  Christian  states  that 
Mr.  Butt*opened  the  case  during  the  whole  of  two  days,  and 
that  on  the  morning  of  the  third  he  desired  to  supplement 
what  he  had  said  oy  certain  farther  observations  and  by 
citing  some  authorities.  Lord  Justice  Christian  has  a  most 
careful  note  of  every  point  that  was  urged,  and  of  every  au- 
thority that  was  cited,  and  he  savs  that  this  question  was  not 
alluded  to  in  any  way.  And  the  Lord  Chancellor  concurs 
in  that. 

I  ought  to  add  that  a  statement  having  been  handed  in  to 
US  by  both  sides,  with  a  view  to  its  being  transmitted  to  Ire- 
land, of  *what  passe4  according  to  the  recollection  of  [47 
each  side,  the  statement  handed  m  by  the  appellant's  solici- 
tor contained  this  passage,  ''According  to  the  practice  of 
the  Appeal  Court  in  Ireland,  the  course  is  to  hear  only  one  of 

(»)  1  Russ.  A  My.,  277. 

9  Eng.  Rep.  5 
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the  appellant's  counsel  in  opening  the  case  and  one  junior 
only  m  reply ;  and  so  Mr.  Hemphill  was  not  heard  until  the 
reply,  when  he  proposed  to  argue  the  point  in  question. 
Upon  his  proceeding  to  do  so  he  was  stopped  by  the  court." 
The  recollection  of  the  learned  judges  does  not  tally  with  the 
statement  that  it  was  proposed  to  argue  this  point  even  in 
reply.  But  possibly,  if  that  statement  had  been  before  the 
house  on  the  former  occasion  it  might  have  obviated  the  ne- 
cessity of  consulting  the  learned  judges  at  all.  Certainljr  I 
understood  that  what  was  alleged  to  have  occurred  was  this, 
that  the  junior  counsel,  following  his  leader  and  as  part  of 
the  opening,  proposed  to  argue  the  point ;  but  since  it  ap- 
pears that  it  IS  tne  custom  in  Ireland  that  the  junior  is  only 
heard  in  reply,  it  appears  to  be  admitted  that  at  the  opening 
of  the  case  there  was  no  reference  whatever  made  to  this 
point.  I  ought  to  add  that  Lord  Justice  Christian  says  that 
if  tlie  point  had  been  mentioned  it  would,  in  his  opinion, 
have  been  a  matter  of  course  that  the  court  would  have 
ordered  the  case  to  stand  over  in  order  that  the  formal  de- 
fect of  proof  might  be  supplied. 

Mr.  Higgins :  It  will  now  be  a  matter  for  your  lordships' 
consideration,  taking  that  statement  as  putting  the  house  in 
possession  of  all  that  took  place  before  the  Court  of  Appeal 
m  Ireland,  whether  your  lordship  would  nevertheless  think 
that,  as  we  are  appealing  from  a  decree  by  the  learned  Vice- 
Chancellor,  confirmed  by  the  Court  of  Appeal,  it  is  not  open 
to  us  now,  notwithstanding  the  forgetfulness  of  counsel  in 
the  Court  of  Appeal  below,  to  take  the  point. 

The  Lord  Chancellor:  No;  that  is  quite  settled  by 
what  passed  on  the  former  occasion — we  only  wished  to  know 
what  actually  passed  in  the  court  below.  I  am  bound  to 
say,  so  far  as  Ihave  heard  the  case  at  present,  it  a'^pears  to 
me  that  this  was  an  objection  technical  in  the  highest  de- 

free,  and  that  there  never  was,  at  any  point  of  the  litigation 
8]  that  I  have  observed,  any  *substantial  idea  on  the  part 
of  your  client  that  the  capacity  of  the  testator  to  make  the 
will  could  be  challenged. 

The  case  was  then  fully  heard  on  the  merits. 

May  15.  The  Lord  Chancellor  (Lord  Cairns)  :  My 
lords,  in  this  case  it  would  be  proper  that  I  should  in  the 
first  instance  remind  your  lordsnips  of  a  preliminary  objec- 
tion as  to  the  suit,  which  was  taken^when  the  appeal  was 
first  opened,  and  of  the  grounds  upon'which  your  lordships, 
notwitiistanding  that  objection,  required  the  appeal  to  pro- 
ceed, and  heard  it  upon  its  merits.  My  lords,  tne  nature  of 
that  objection  was  this,  the  bill  in  this  case  is  tiled  by  one 
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Luke  Eiffe,  who  is  the  residilarv  devisee  and  legatee  under 
the  will  of  John  Norton,  dated  the  28th  of  January,  1867,  to 
set  aside  a  deed  of  the  19th  of  February,  1864,  by  which 
Norton  charged  his  real  estate  with  an  annuity  of  £100,  and 
entered  into  a  covenant  binding  his  personal  estate.  When 
the  bill  was  filed  there  were  two  principal  defendants,  the 
one,  O'Brien  Hilliard,  who  was  an  infant  under  the  age  of 
twenty-one  years,  and  the  other,  Osborne  Hilliard,  his  father. 
O'Brien  Hilliard,  the  infant,  died  on  the  29th  of  January, 
1869,  before  the  appeal  in  the  Court  of  Chancery  in  Ireland 
came  on  to  be  heard,  and  he  died  before  he  attained  the  age 
of  twenty-one  years.  The  plaintiff  in  the  suit,  Eiffe,  filling 
the  double  character  of  both  devisee  and  legatee,  there  could 
be  no  question  as  to  his  right  to  sue,  while  if,  on  the  other 
hand,  ne  was  only  legatee,  a  question  might  arise  whether 
the  suit,  which  would  then  be  limited  to  personalty  only, 
should  not  have  been  instituted  by  the  executor,  who,  in 

Slace  of  instituting  the  suit  as  plaintiff,  was  here  made  a 
efendant.  The  plaintiff  produced  in  the  ordinary  way  the 
probate  of  the  will  of  the  testator,  but  he  did  not  prove  the 
will  ver  testes^  or  give  that,  notice  under  the  recent  statute 
which,  if  not  answered  by  the  other  side,  would  have  made 
the  probate  of  the  will  evidence  with  regard  to  the  real  estate 
passing  under  it. 

In  that  state  of  things,  the  case  came  before  the  Vice- 
Chancellor  of  Ireland.  It  was  heard,  and  in  his  judgment 
on  this  question  as  to  the  frame  of  the  suit  your  lordships  will 
remember  he  states :  *'  A  question  has  been  raised  by  the  in- 
fant defendant  *that  the  present  suit  cannot  be  main-  [49 
tained,  as  the  plaintiff  has  not  established  any  right  to  sue 
either  as  devisee  or  legatee,  that  he  has  shown  no  title  as  devi- 
see^ as  the  will  has  not  been  proved  in  this  cause  as  to  real  es- 
tate, and  as  notice*  has  not  been  served  under  the  Probate  Act 
of  using  the  probate  for  that  purpose,  that  he  has  not  alleged 
or  proved  any  assent  to  the  residuary  gift  to  him  of  the  per- 
sonal estate,  and  that  he  has  not  shown  collusion  or  insol- 
vency on  thfe  part  of  the  executor,  to  entitle  him,  as  legatee, 
to  sue  the  infant  defendant,  or  his  trustee,  Osborne  Hifliard. 
It  seems  a  strange  oversight  to  have  omitted  to  prove  the 
will  as  to  the  real  estate,  when  the  deed  impeached  by  this 
suit  purports  to  charge  the  annuity  upon  it  as  well  as  upon 
the  personal  estate.  In  consequence  of  it,  I  cannot  regard 
the  wiU  as  giving  the  plaintiff  any  title  to  that  real  estate,  or 
make  any  decree  in  his  favor  in  respect  of  it,  if  I  come  to  a 
conclusion  in  his  favor  upon  the  invalidity  of  the  deed." 
My  lords,  I  own  that  it  appears  to  me  that  a  better  and 
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safer  course  to  have  taken  at  the  hearing  of  this  case  would 
have  been  for  the  Vice-Chancellor  to  order  it  at  once  to  stand 
ovei»  upon  tliis  objection,  so  that  the  will  might  have  b^n 
proved  as  to  the  real  estate ;  and  I  feel  some  surprise,  hav- 
ing regard  to  the  expressions  used  in  the  judgment  of  the 
Vice-Chancellor,  at  the  form  which  the  decree  made  byhis 
honor  afterwards  assumed.  That  decree  declared  ''That 
the  deed  of  annuity,  dated  the  19th  day  of  February,  1864, 
in  the  pleadings  mentioned,  is  fraudulent  and  void,  and  it  is 
ordered  that  tne  defendant  Osborne  Hilliard  do  deliver  up 
said  deed  of  annuity  to  the  plaintiffs  solicitor  to  be  can- 
celled." Your  lordships  will  observe  that  that  decree  is, 
apparently,  entirely  opposed  to  the  statement  of  the  Vice- 
Cnancellor,  which  1  have  just  read,  that  he  should  not  feel 
himself  able,  in  the  state  of  the  evidence  before  him,  to  make 
any  decree  reaching  the  real  estate. 

However,  my  lords,  in  that  state  of  things  an  appeal 
against  the  decision  of  the  Vice-Chancellor  was  brought  be- 
fore the  Court  of  Appeal  in  Chancery  in  Ireland.  When  it 
came  on  the  infant  had  died,  and  his  father,  succeeding  to 
him  as  his  heir-at-law,  filled  a  position  different  from  that 
which  he  had  filled  at  the  first  hearing.  At  the  first  hearing 
50  [h©  was  trustee  of  the  annuitv  in  *que8tion  for  his  son 
the  infant.  At  the  hearing  upon  the  appeal,  he  was  the  per- 
son wholly  interested  in  the  subject-matter  of  the  suit,  and 
of  course  was  sui  juris  to  take  whatever  course  he  might 
think  ri^ht  with  regard  to  the  cause.  He  might,  of  course, 
have  insisted  upon  this  objection  which  had  been  taken  be- 
fore the  Vice-Chancellor.  1  apprehend  it  is  clear  that  if  he 
had  insisted  upon  the  objection,  the  case  would  have  stood 
over  for  a  few  days,  and  the  will  would  have  been  proved 
in  the  usual  manner.  It  became  at  your  lordships'  bar  a 
matter  of  controversy  whether  the  objection  was  or  was  not 
taken  before  the  Court  of  Appeal.  Under  those  circumstances, 
your  lordships  had  a  communication  made  with  the  learned 
judges  of  the  Court  of  Appeal  in  Ireland,  the  late  Lord 
Chancellor  and  Lord  Justice  Christian,  and  the  result  of 
that  communication  was  a  very  clear  expression  of  opinion 
on  the  part  of  those  learned  judges  that  the  objection  had 
not  been  taken  before  them,  and  that  if  it  had  been  taken, 
they,  as  a  matter  of  course,  would  have  given  an  opportu- 
nity for  the  formal  proof  of  the  will. 

5row,  my  lords,  tiiis  objection  attempted  to  be  raised  at 
your  lordships'  bar  appeared  to  me,  and  certainly  I  think 
it  appeared  also  to  your  lordships,  to  be  an  objection  purely 
of  K)rm  and  not  of  substance.     I  say  that  for  this  reason  ; 
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the  will  of  the  testator  was  dated  the  28th  of  January,  1867, 
and  there  was  a  codicil  to  the  will  dated  the  2d  of  February, 
1867,  the  day  of  the  testator's  death.  Among  the  witnesses 
called  in  the  case  and  examined  were  one  of  the  two  attest- 
ing witnesses  of  the  will  and  both  of  the  attesting  witnesses 
of  the  codicil.  The  attesting  witnesses  were  persons  of 
station  and  respectability ;  they  were  a  stipendiary  magis- 
trate, a  physician,  the  householder  of  the  nouse  m  wmch 
the  testator  lived,  and  the  fourth,  I  think,  appears  to  have 
been  a  churchwarden  of  the  parish.  The  three  who  were 
called  were  called  for  other  purposes  connected  with  the 
merits  of  the  case,  but  no  question  whatever  was  asked  of 
them  with  regard  to  the  will  or  the  competency  of  the  tes- 
tator. As  to  the  factum  of  the  will,  that  was  assumed  on 
both  sides.  As  to  the  competency  of  the  testator,  the  ap- 
pellant of  course  vouches  for  the  competency  of  the  testator  m 
the  year  1864,  when  the  deed  in  question  was  executed.  And 
I  observe  also,  that  in  his  answer  he  entirely  *vouches  [51 
for  the  competency  of  the  testator  on  the  25th  of  January, 
1867,  that  is  to  say,  three  days  before  the  will  was  made ; 
because  he  relies  upon  a  letter  of  the  testator  written  on 
that  day,  of  which  letter  he  speaks  as  expressing  the  mind 
and  purpose  of  the  testator  at  that  time.  Under  those 
circumstances  I  think  your  lordships  will  be  of  opinion,  as 
indeed  you  were  of  opinion  during  the  argument,  that  the 
objection  was  one  of  the  merest  form.  And  when  you  find 
that  the  appellant,  the  domintbs  litis^  as  far  as  his  defence 
was  concerned  before  the  Court  of  Appeal  in  Ireland,  had 
it  in  his  power  to  take  this  objection,  wmch  had  been  present 
to  the  mind  of  his  counsel  in  the  primary  court,  but  which 
failed  to  be  taken  or  insisted  upon  in  the  Court  of  Appeal, 
I  think  your  lordships  would,  under  any  circumstances,  be 
loth  to  allow  such  an  objection  to  prevail  upon  the  hearing 
of  the  appeal  before  your  lordships.  And  being  of  that 
opinion,  your  lordships  considered  that  the  appeal  should 
proceed  and  be  heard  upon  the  merits. 

My  lords,  I  have  gone  into  this  detail  lest  it  should  ap- 
pear that  your  lordships  had  not  given  full  consideration  to 
the  objection  which  was  taken,  and  had  not  carefully  ex- 
amined into  it ;  because  I  own  that,  prima  fdcie^  until  this 
explanation  was  given  of  the  circumstances  of  the  case,  it 
would  appear  that  a  very  great  oversight  had  been  commit- 
ted in  the  first  instance  in  the  Court  of  Chancery  in  Ireland 
in  not  requiring  the  ordinary  proof  of  the  will  to  be  given. 

My  lords,  I  now  come  to  the  substance  of  the  case  :  [His 
lordsl)ip  then  went  into  all  the  details  of  the  case,  and,  de- 
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'daring  his  opinion  that  certain  statements  in  the  bill  aflfect- 
ing  the  conduct  of  the  Hilliard  family  ought  never  to  have 
been  made,  he  added  that  he  thought  the  deed  of  annuity 
had  been  obtained  under  circumstances  of  influence  and  of 
irregularity  that  rendered  it  impossible  for  the  court  to  main- 
tain it,  and  therefore  he  moved  that  "the  appeal  be  dis- 
missed with  costs."] 

Lord  Chelmsford  :  This  case,  as  originally  presented  to 
the  court,  was  full  of  charges  of  gross  fraud  committed  by 
Mr.  Osborne  Hilliard.  These  having  been  either  notproved  or 
disproved,  so  much  of  the  bill  as  contained  these  unfounded 
52J  charges  was  very  properly  dismissed  with  *costs. 
The  appellant  has  argued  before  your  lordships  that  these 
parts  01  the  bill  havmg  been  struck  out,  nothing  remains 
m  the  way  of  allegation  in  the  bill  which  will  serve  as  the 
foundation  for  the  decree  pronouncing  the  deed  of  annu- 
ity to  be  fraudulent  and  void.  But  it  appears  to  me  that 
there  is  quite  sufficient  left  in  the  bill  to  raise  the  two  ques- 
tions which  are  to  be  determined  by  vour  lordships.  These 
(juestions  are  those  which  relate  to  the  making  of  the  annu- 
ity deed,  and  to  the  consequent  validity  or  invalidity  of  that 
instrument.  [On  these  questions  his  lordship  went  minutely 
through  the  evidence,  and  expressed  his  full  concurrence 
with  the  decision  of  the  Court  of  Chancery  in  Ireland,  that 
the  annuity  deed  was  invalid.] 

Lord  Hatherley  :  My  lords,  after  the  very  full  analysis 
this  case  has  received  from  my  noble  and  learned  friends,  I 
have  scarcely  a  word  to  add,  beyond  expressing  my  concur- 
rence in  the  opinion  of  the  noble  and  learned  lords  who  have 
preceded  me. 

I  think  it  due  to  the  appellant  in  this  case  to  express  my 
concurrence  especially  in  the  observations  which  were  made 
by  my  noble  and  learned  friend  beside  jne  (Lord  Chelms- 
ford) at  the  commencement  of  his  address  to  the  house, 
namely,  in  the  expression  of  regret  that  numerous  charges 
of  a  -very  improper  character  should  have  been  inserted  in 
the  bill  whicn  the  respondent  filed  in  this  cause.  They  have 
been  very  properly  struck  out,  and  relief  has  been  denied  in 
respect  of  any  of  those  charges,  inasmuch  as  they  were  not 
proved,  and  in  some  cases  tney  were  positively  disproved. 
And  I  am  very  glad  that,  at  the  hearing  of  this  appeal  at 
the  bar  of  this  liouse,  Mr.  Pearson  very  properly,  on  the 

{)art  of  his  clients,  expressed  their  regret  that  those  charges 
lad  ever  been  inserted  in  the  bill.  But,  my  lords,  at  this 
geriod  of  the  day  I  will  not  pursue  that  point  farther.  It  is, 
owever,  idle  to  pretend  that  by  the  introduction  of  those 
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charges  the  case  was  brought  within  tlie  rule  in  Harrison  v. 
Quest  (*).  There  remains,  ^unfortunately,  quite  suffi-  [53 
cient  to  compel  your  lordships'  house  to  say  that  it  is  im- 
possible that  this  deed  can  stand :  [His  lordship  here  stated 
the  cu'cumstances  which  led  him  to  that  conclusion,  and  ex- 
pressed his  full  concurrence  with  the  judgment  which  had 
been  proposed  to  the  house.] 
Lord  Selborne  entirely  concurred. 

Decree  and  order  affirmed  and  appeal  dismissed  with 
costs, 

Lords^  JournaZs^  27th  April,  1874. 

Solicitor  for  the  appellant :  E.  T,  Lewis. 

Solicitors  for  the  respondent :    Wood/roffe  <fe  PlasJcett. 

{})  8  H.  L.  C,  481.     See  Archbold  v.  without  those  charges  of  fraud  the  bill 

The   Comminionera  of  RequesU  for  Ire-  did  not  present  matter  sufficient  to  call 

land^  2  H.  L.  C,  440,  460,  where,  because  for  the  interference  of  die  court,  it  was 

fraud  was  alleged  but  not  proved,  and  dismissed. 


[Law  Reports,  7  House  of  Lords,  63.] 
April  80;  May  1,  4, 1874. 

Rowland  Burrard  Cooper,  The  Rev.  R.  L.  Dashwood, 
and  Edith  Theresa  his  Wife,  Appellants ;  and  William 
Henry  Cooper,  Respondent. 

Deed— WUl—JSUcli4m— Married  Woman^Nexi  of  Km— Practice, 

The  rule  of  the  Statute  of  Distributions  which  requires  the  conversion  of  an  intes- 
tate's estate  into  money,  is  introduced  simply  for  the  benefit  of  creditors,  and  the 
facility  of  division  among  the  next  of  kin.  But,  as  regards  the  substantial  title  to 
property,  the  right  of  the  next  of  kin  (subject  only  to  the  claims  of  creditors)  Is 
complete. 

A  residuary  legatee  under  a  will  has  a  clear  and  tangible  interest  in  the  residue, 
and  the  Statute  of  Distributions  being  nothing  but  a  will  made  by  the  legislature  for 
an  intestate,  his  next  of  kin  stand,  with  regard  to  his  personal  estate,  in  the  same 
condition  as  does  a  residuary  legatee  under  a,  will : 

Both  may  therefore  be  subject  to  the  rule  of  election. 

In  these  respects  a  creditor  does  not  resemble  either. 

A  married  woman  cannot  declare  an  election.  An  inquiry  was  therefore  directed 
in  the  case  of  a  married  woman  (one  of  two  next  of  kin  required  to  elect)  for  the  pur- 
pose of  ascertaining  whether  it  was  for  her  benefit  and  the  benefit  of  her  children  to 
take  under  or  against  a  will. 

A.  gave  a  certain  estate,  P.  II.  (together  with  personal  property),  to  trustees  on 
trust,  after  his  widow's  death,  to  sell,  and  hold  the  proceeds,  with  his  other  property, 
in  trust  for  any  one  of  his  children  in  such  form  and  *manner  as  his  widow,  be-  [54 
fore  a  certain  fixed  period,  should  appoint.  A.  died,  leaving  three  sons,  W.  H.,  R. 
£.,  and  F.  J.  Before  the  expiration  of  the  fixed  period  the  widow  executed  a  deed 
by  which,  after  disposing- of  other  property,  she  directed  the  proceeds  of  P.  H.  to  be 
divided  equally  among  the  three  sons.  The  deed  reserved  to  her  a  power  of  revoca- 
tion. She  afterwards,  believing  that  she  still  possessed  power  to  dispose  of  Uie  estate, 
made  a  nvill,  by  which  she  gave  this  estate  of  P.  H.  to  W.  H.,  the  eldest  son,  and 
then,  by  different  successive  codicils,  gave  benefits  to  the  other  two  sons,  and  a 


40  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Cooper  v.  Cooper. 

special  legacy  to  each  of  the  two  children  of  R.  E.  (the  only  one  of  the  three  sons  of 
the  original  testator  who  had  married).  R.  E.  died  before  his  mother,  and  died  in- 
testate. On  her  death  a  suit  was  instituted,  in  which  it  was  declared  that,  so  far  as 
the  estate  of  P.  H.  was  concerned,  her  will  (which  could  only  speak  from  the  date  of 
her  death,  and  therefore  long  after  the  expiration  of  the  period  fixed  for  the  making 
of  the  appointment)  was  inoperative.     ^ .  H.  then  filed  a  bill  to  compel  the  two 


children  of  R.  E.,  and  also  his  youngest  brother,  F.  J.,  to  elect  between  their  claims 

under  the  deed  of  appointment  i ^ 

the  two  children  of  R.  E.  resisted : 
/Te/flf,  that  their  rights  under  the 
father,  were  exactly  the  same  as  were  those  of'^.  J.,  and  that  i£ey  were  bound  to  elect : 


Jleldf  that  their  rights  under  the  deed  of  appointment,  though  derived  through  their 

ither,  were  exactly  the  same  as  were  those  of  F.  J.,  and  that  ihey  were  bound  to  elect : 

Held,  also,  that  the  special  legacies  to  the  Wo  children  of  R.  £.,  though  given  to 


them  by  name,  and  given  before  his  death,  must  be  taken  into  account  together  with 
the  interest  which  they  derived  through  him  as  his  next  of  kin,  the  whole  of  the 
benefits  to  be  taken  under  the  two  titles  being  subject  to  election. 

A  special  direction  was  inserted  in  the  order  of  the  house  as  to  the  mode  of  taking 
the  account  with  reference  to  the  administration  of  the  estate  of  R.  E. 

This  was  an  appeal  gainst  a  decision  of  the  Lords  Jus- 
tices (*),  bv  whicn  a  previous  decision  of  Vice-Chancellor 
Stuart  (')  had  been  reversed. 

Mr.  W .  H.  Cooper  was  possessed,  together  with  much 
other  property,  of  an  estate  called  Pain's  Hill,  near  Cobham, 
in  Surrey.  He  had  three  sons,  William  Henry,  Rowland 
Edward,  and  Frederick  John.  By  his  will,  dated  the  30th 
of  May,  1840,  he  gave  his  estate  called  Pain's  Hill  to  trus- 
tees in  trust  to  pay  the  rents,  &c.,  to  his  widow  for  her  life, 
and  after  her  death  to  sell  the  same,  and  hold  the  proceeds, 
together  with  the  proceeds  of  his  other  property,  as  his  j>eT- 
sonal  estate,  in  trust  for  any  one  or  more  of  his  children, 
grandchildren,  &c.,  in  such  form  and  manner  and  in  such 
proportions  as  his  widow,  "at  any  time  or  times,  and  from 
55]  *time  to  time,  before  each  and  every  of  my  said  children 
shall  have  attained  thes  age  of  twenty-five  years,  by  any  deed, 
&c.,  in  writing,  shall,  either  absolutely,  or  with  powers  of 
revocation  and  new  appointment,  direct,  limit,  or  appoint." 
The  testator  died  in  September,  1840.  His  eldest  son  Wil- 
liam Henry  became  twenty-one  in  November,  1840;  his 
second  son  Rowland  Edward  in  July,  1845  ;  and  his  third 
son  Frederick  John  in  October,  1847. 

On  the  6th  of  April,  1841  (and  therefore  before  any  of  the 
sons  had  attained  twenty-five),  Mrs.  Cooper,  the  widow,  exe- 
cuted a  deed  of  appointment,  which  recited  that  her  husband 
had  created  certain  trusts  of  Pain's  Hill  estate  for  her  benefit, 
and  had  given  it  ''subject  thereto  to  go  along  with  the 
residue  oi  his  real  and  personal  estates,  property,  and 
effects,"  and  that  the  trustees  were  to  invest  the  proceeds 
subject  to  any  appointment  she  might,  before  every  of  the 
testatoi^'s  children  had  attained  twenty-five,  make,  by  any 
deed  in  writing,  absolutely  or  with  power  of  revocation. 

(»)  Law  Rep.,  6  Ch.  Ap.,  16.  O  Law  Rep.,  6  Ch.  Ap.,  16,  n. 
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She  then,  after  providing  certain  specific  sums  for  invest- 
ment for  her  three  sons,  gave  the  residue  (which  included 
the  proceeds  of  the  Pain's  Hill  estate)  in  trust  for  all  the 
•  three  sons  equally  to  be  divided  among  them,  their  executors, 
administrators,  &c. ;  she  then  reserved  to  herself  a  power  of 
revocation. 

On  the  10th  of  April,  1841,  Mrs.  Cooper  made  a  will,  by 
which,  treating  herself  as  still  having  complete  disposing 
power  over  Pain's  Hill  estate,  she  gave  it  by  name  to  her 
eldest  son  William  Henry,  absolutely.  Sne  afterwards 
made  several  codicils,  varying  some  of  the  dispositions  she 
had  made  of  different  portions  of  the  property. 

In  July,  1846,  Rowland  Edward,  the  second  son,  married, 
and  by  this  marriage  he  had  two  children,  Rowland  Bur- 
rard,  bom  in  July,  1846,  and  Edith  Theresa,  born  in  Janu- 
ary, 1848.  His  wife  died  in  February,  1849.  He  himself 
died  in  Sei)tember,  1858,  intestate,  his  mother,  Mrs.  Harriet 
Cooper,  being  still  alive. 

By  a  codicil  dated  the  1st  of  December,  1852,  the  tes- 
tatrix confirmed  her  will  so  far  as  the  gift  of  the  estate  of 
Pain's  Hill  to  her  eldest  son  William  Henry  Cooper  was 
concerned,  but  in  all  other  respects  revoked  her  will.  And 
in  the  same  codicil,  after  many  other  bequests,  she  gave  to 
the  trustees  the  sum  of  £1,000  upon  trust  to  invest  the  same 
as  therein  mentioned,  and  to  apply  the  *income  thereof  [56 
towards  the  maintenance  and  education  of  her  grandson 
Rowland  Burrard  Cooper  (whether  his  father  snould  or 
should  not  be  of  ability  to  maintain  him)  until  he  should 
attain  twenty-one,  and  then  transfer  the  principal  to  him. 
In  case  he  should  die  under  twenty-one  the  income  was  to 
be  applied  in  like  manner  towards  the  education  and  main- 
tenance of  her  granddaughter  Edith  Theresa  Cooper  (now 
Dashwood,  one  of  the  appellants)  till  twenty-one  or  mar- 
riage, and  then  to  be  transferred  to  her  for  her  sole  and 
separate  use.  She  then  gave  a  farther  sum  of  £1,000  in  ex- 
actly the  same  terms  for  the  education  and  maintenance  of 
Edith  Theresa  Cooper,  with  the  like  directions  in  case  of  her 
death  for  transfer  to  the  use  of  Rowland  Burrard  Cooper. 

She  made  four  other  codicils,  by  one  of  which  (made  after 
the  death  of  her  son  Rowland  Edward)  she  recited  that  by 
a  previous  codicil  she  had  given  her  real  estate  in  thirds  to 
her  three  sons,  she  revoked  the  devise  of  one-third  to  Row- 
land Edward  and  devised  two  equal  third  parts  of  the  same 
share  of  her  real  and  residuary  personal  estate  equally  be- 
tween his  two  children  (the  present  appellants),  and  the 
9  Exa.  Rep.  6 
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remaining  third  eq^ually  between  her  own  two  sons  William 
Henry  and  Frederick  John. 

Mrs.  Harriet  Cooper  died  in  May,  1863,  and  disputes  arising 
as  to  the  effect  of  tne  deed  of  appointment,  and  of  the  will, 
and  the  various  codicils  of  Mrs.  Harriet  Cooper,  under  all 
of  which  interests  could  be  claimed  by  her  children  and 
grandchildren,  a  bill  was  filed  in  September,  1863,  and  the 
cause  was  heard  before  Vice-Chancellor  Stuart,  whose  de- 
cision was  taken  by  appeal  before  the  Lords  Justices,  who, 
in  November,  1867,  pronounced  a  decree  (*)  to  the  effect  that 
the  will  not  having  come, into  operation  until  the  death  of 
the  testatrix,  and  therefore  after  the  prescribed  period  during 
which  she  had  power  to  appoint,  could  not  take  effect  as  a . 
new  appointment  under  the  power,  and  that  the  proceeds  of 
the  sale  of  Pain's  Hill  belonged  in  thirds  under  the  deed  of 
the  6th  of  April,  1841,  to  Wflliam  Henry,  to  the  next  of  kin 
of  Rowland  Edward  and  to  Frederick  John. 

William  Henry  then  filed  this  bill  to  put  the  appellants, 
Rowland  Burrard  Cooper  and  Edith  Theresa  (now  the  wife 
of  the  Rev.  R.  L..  Dash  wood)  the  children  of  Rowland  Ed- 
57]  ward,  and  also  *Frederick  John,  the  voungest  son  of  the 
testator,  to  their  election.  Vice-Chancellor  Stuart  decided 
that  there  was  no  case  of  election.  The  Lords  Justices 
reversed  that  decision  ("),  and  this  appeal  was  then  brought. 

Mr.  jyicMnson^  Q.C.,  and  Mr.  Fry^  Q.C.,  (Mr.  T.  Raw- 
linson  was  with  them),  for  the  appellants,  the  children  of 
Rowland  Edward  Cooper  and  Mrs.  Dashwood :  There  was 
no  case  of  election  here.  It  was  the  intention  of  the  testator 
to  convert  his  real  into  personal  estate,  and  the  interest  of 
the  children  of  the  testator  was  therefore  an  interest  to  take 
such  part  of  his  personal  estate  as,  apportioned  to  each, 
might  remain  after  payment  of  his  debts  and  legacies. 
The  right  of  each  chud  was  by  the  deed  of  appointment 
limited  to  a  third.  One  of  these  children  married,  had  two 
children,  the  present  appellants,  and  then  died  intestate. 
These  two  children  are  nis  next  of  kin.  The  interest  of  a 
next  of  kin  in  the  personal  estate'of  an  intestate  is  an  unde- 
fined and  intangible  interest,  it  is  a  right  merely  to  have  the 
estate  converted  into  money,  in  that  respect  resembling  that 
of  a  residuary  legatee,  as  to  whom,  in  Lady  Cavan  v.  Pul- 
teney  ('),  it  is  said  that  ''a  residuary  legatee  is  entitled  only 
to  what  remains  after  the  debts  are  discharged,"  it  is  not 
something  definite  and  ascertained  which  can  be  set  against 
a  clear  gift  of  a  specific  benefit  under  a  will.     It  is  not,  there- 

(0  Cooper  V.  Martin,  Law  Rep.,  3  Ch.  Ap.,  47.  («)  Law  Rep.,  6  Ch.  Ap.,  16. 

(»)  2  Yes.  Jan.,  544. 
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fore,  the  subject  of  election,  else  a  creditor  of  the  intestate, 
entitled  to  be  satisfied  out  of  what  should  come  to  the  intes- 
tate under  a  gift  of  personalty,  might  be  put  to  his  election ; 
which  could  never  be  permitted. 

Here,  too,  the  deed  of  appointment  and  the  will  were  not 
brought  into  direct  conflict,  for  in  the  case  of  Cooper  v.  Mar- 
tin (*)  it  had  been  decided  that,  so  far  as  respected  the  part 
of  the  testator's  property  dealt  with  by  the  deed  of  appoint- 
ment, the  will  was  inoperative.  The  two  instruments,  there- 
fore, had  no  direct  relation  to  each  other,  one  was  valid  the 
other  invalid,  and  consequently  no  election  could  be  called 
for  as  between  them.  The  invalid  appointment  under  the  will 
of  the  testatrix  must  stand  by  itself — for  fall  by  itself ;  [58 
it  had  fallen,  for  it  had  been  declared  inoperative,  and  it 
cannot  therefore  aflfect  other  gifts  by  a  different  instrument 
which  are  valid.  A  court  of  equity  will  not  compel  a  legatee 
lawfully  entitled  to  take  other  benefits,  even  under  one  and 
the  same  instrument,  where  the  gift  of  those  other  benefits 
is  perfectly  valid,  to  give  effect  to  an  invalid  appointment 
and  so  abandon  the  other  gif t«  which  are  perfectly  valid : 
Churchill  V.  Churchill  (').  And  no  person  is  bound  to  elect 
without  a  clear  knowledge  of  the  funds  between  the  accept- 
ance of  which  he  is  to  choose :  Whistter  v.  Webster  (') ;  nor 
does  any  rule  as  to  election  arise,  except  as  between  a  gift 
under  a  will,  and  a  claim  dehors  the  will  and  adverse  to  it : 
Wollaston  v.  King  Q  ;  which  supposes  valid  instruments, 
a  deed  and  a  will,  to  oe  in  opposition  to  each  other.  There 
is  none  such  here,  for  the  will  has  already  been  declared  to 
•be  inoperative  as  to  that  part  in  which,  dealing  with  the 
Pain's  Hill  estate,  it  is  inconsistent  with  the  deed. 

The  appellants  had  interests  here  that  never  could  be  sub- 
ject to  the  rule  of  election.  Such  were  the  gifts  of  the  two 
sums,  of  £1,000  each,  given  to  them  bv  one  of  the  codicils. 
These  were  absolute  gifts,  entirely  within  the  power  of  the 
testatrix  to  make;  totally  independent  of  any  rights  pos- 
sessed by  the  appellants'  father.  She  had  no  intention  that 
they  should,  in  any  way,  be  connected  together ;  they  were 
given  by  a  codicil  made  while  their  father  was  still  alive ; 
and  when,  being  alive,  he  had  a  vested  interest  in  the  third 
of  the  proceeds  of  the  Pain's  Hill  estate,  and  they  had  no 
interest  whatever  in  those  proceeds.  As  to  these  gifts, 
therefore,  there  could  be  no  obligation,  implied  or  otherwise, 
for  the  appellants  to  elect  between  them  and  gifts  to  their 
father  wliich  might  never  come  into  their  possession. 

(>)  Law  Rep.,  8  Ch.  Ap.,  47.  («)  2  Ves.  Jan.,  371. 
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It  is  not  enough  to  say  that  the  gifts  under  the  deed  of 
appointment  and  under  the  testatrix' s  will  wer^  inconsistent 
with  each  other.  The  rule  of  election  is  not  necessarily  to 
be  applied  to  such  gifts.  In  Lady  Cavan  v.  PuUenej/  Q)  a 
tenant  in  tail  of  certain  estates,  remainder  in  tail  to  B.,  the 
wife  of  C,  thinking  that  he,  the  tenant  in  tail,  had  the  fee, 
made  leases  exceeding  his  power.  By  will  he  devised  these 
59]  estates  (with  others)  to  *B.  for  life,  remainder  to  D,, 
and  he  gave  to  C.  certain  interests  in  his  personal  estate, 
and  the  residue  to  D.  After  his  death  D.  filed  a  bill  to 
have  the  will  established.  B.  elected  to  take  her  estate  tail 
in  opposition  to  the  will.  After  her  death,  C,  her  husband, 
who  nad  received  certain  benefits  under  the  will,  claimed  to 
take  her  estate  as  tenant  by  the  curtesy,  and  brought  ejects 
merits  against  the  lessees.  It  was  held  that  the  lessees  were 
not  entitled  to  stop  the  electments,  nor  was  D.  entitled  to 

Eut  C.  to  his  election.  This  decision  was  adhered  to  after 
irther  consideration  (').  And  even  when  one  of  two  benefits 
is  given  to  a  particular  person  by  the  same  instrument  it  does 
not  follow  tnat  he  will  be  put  to  his  election,  or  even  be 
allowed  the  power  to  elect ;  the  person  to  confer  the  benefit 
may  be  the  person  to  decide  what  shall  be  done  :  Wilson  v. 
Wilson  (") ;  so  that  the  creation  of  two  inconsistent  advan- 
tages does  not  necessarily  bring  with  it  the  obligation  to 
elect. 

Here,  too,  no  casiB  of  election  arises,  for  the  share  of  the 
proceeds  of  Pain's  Hill  estate  is  not  given  to  the  appellants, 
it  was  given  to  their  father — they  can  only  claim  under  a 
derivative  title,  which  is  not  properly  the  subject  of  election. 
In  GrisseU  v.  Swinhoe  (*]  a  testator  being  entitled  under 
a  settlement,  subject  to  a  liie  interest,  to  a  moiety  of  a  fund 
by  his  will  recited  that  he  was  under  the  settlement,  ''sub- 

J'ect  to  the  trusts  therein  contained,"  entitled  to  the  whole 
und,  and  he  purported  to  bequeath  the  whole,  and  gave 
one  moiety  to  the  nusband  of  a  lady  really  entitled  to  it  in 
her  own  right,  and  the  other  moiety  to  the  husband  of  his 
own  daughter.  On  the  death  of  the  former  lady  her  hus- 
band claimed  the  moiety  which  properly  belonged  to  her, 
and  one  half  of  the  other  moiety  under  the  will,  and  it  was 
held  that  he  was  not  bound  to  elect,  for  that  his  claim 
to  the  first  moiety  was  as  representative  of  his  wife,  and  con- 
sec[uently  was  founded  on  a  derivative  title.  That  case  was 
quoted  in  argument  upon  the  present  case  in  the  court 

(0  2  Ves.  Jan.,  544.  (»)  1  Dr.  &  Sm.,  162;  19  L.  J.  (Ch.),  279. 

(«)  3  Vo8.  Jan.,  884.  {*)  Law  Rep.,  7  Eq..,  291. 
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below  (*),  but  Lord  Justice  James  treated  it  as  distinguish- 
able on  the  ground  that  there  ''the  legatee's  title  did  not 
exist  at  the  death,  but  was  a  ^derivative  title  through  the  [60 
title  of  another  person  who  was  the  true  owner  at  the  death." 
The  distinction  cannot  be  sustained,  for  here  the  title  was  ia. 
derivative  title,  and  was  so  at  the  time  of  the  death. 

There  is  no  doubt  as  to  the  general  principle,  that  the  same 
*  person  cannot  take  under  a  will  and  against  it,  and  there- 
fore no  question  is  raised  upon  those  cases  where  that  prin- 
ciple has  been  -declared.  ;But  this  case  does  not  fall  within 
their  operation. 

There  was  not  here  an^  intention  on  the  part  of  the  testa- 
tor to  impose  an  obligation  to  elect,  and  without  it  a  case  of 
election  on  a  testamentary  instrument  does  not  arise :  DiUon 
.  V.  Parker  (") ;  Crosbie  v.  Murray  ('). 

The  form  of  the  decree  is  erroneous  in  the  direction  given 
as  to  taking  the  accounts  (*). 

Mr.  OreeTie^  Q.C.v  and  Mr.  Bristowe^  Q.C.  (Mr.  Kekewich 
was  with  them),  for  the  respondents :  This  is  a  case  in 
which  the  rule  of  election  necessarily  arises :  Noys  v.  Mor- 
dauTvt  (*) ;  Si/reatfield  v.  Streatfield  C).  There  mu8t*be  [61 
something  given  instead  of  what  is  intended  to  be  taken 
away ;  and  there  must  be  something  taken  away  before  that 
which  is  given  can  be  appropriated.  This  case  meets  both 
branches  of  the  proposition,  and  exhibits  an  instance  of  the 
existence  of  circumstances  which  really  constitute  the  power 


(0  Law  Bep.,  6  Ch..  Ap.,  1^21. 

n  1  Swanst.,  859,  and  notes ;  1  a. 
&  F.,  803. 

(«)  1  Ves.  Jan.,  655. 

if)  The  decree,  after  referring  to  and 
adopting  the  orders  made  in  tne  case 
of  Vooper  v.  Martin^  in  the  matter  of  the 
Pain's  Hill  estate,  and  the  proceeds  of 
the  sale  thereof,  went  on  thus  :  "  And 
that  the  defendants,  Rowland  Burrard 
Cooper,  and  Robert  Lawes  Dash  wood, 
and  Edith  Theresa  his  wife,  are  bound 
to  elect  between  the  benefits  conferred 
on  them  by  the  will  and  codicils  of  the 
testatrix,  Harriet  Cooper,  on  the  one 
hand,  and  the  respective  shares  of  the 
defendants,  R.  B.  Cooper  and  E.  T. 
Dashwood,  as  two  of  the  next  of  kin  of 
R.  £.  Cooper  deceased,  or  so  much  of 
the  dear  residuair  personal  estate  of 
the  said  R.  E.  Cooper  as  represents 
those  parts  of  the  proceeds  of  the  sale 
of  the  Pain's  Hill  estate  which  were 
appointed  to  him  bj  the  deed-poll  of 
the  5th  day  of  April,  1841,  on  the  other 


hand.  And  their  lordships  do  order 
that  for  the  purposes  of  such  election 
to  be  made  by  the  defendants,  R.  B. 
Cooper  and  E.  T.  Dashwood,  the  clear 
residuary  personal  estate  of  R.  E.  Cooper 
be  considered  as  it  was  at  the  death  of 
the  said  testatrix,  Harriet  Cooper.  And 
in  ascertaining  the  aforesaid  clear 
shares  therein  of  the  said  defendants, 
R.  B.  Cooper  and  K  T.  Dashwood,  the 
debts  and  funeral  expenses  of  the  said 
R.  E.  Cooper,  and  the  expenses  of  ad- 
ministerinfi^  to  his  estate  not  discharged 
at  the  death  of  tlie  said  Harriet  Cooper, 
the  testatrix,  are  to  be  treated  as  appor- 
tioned ratably  between  those  parts  of 
the  proceeds  of  the  sale  of  the  Pain's 
Hill  estate  so  appointed  as  aforesaid 
and  the  rest  of  his  general  personal 
estate  in  proportion  to  their  respective 
shares  or  amounts."  The  costs  were 
ordered  to  be  paid  out  of  the  estate  of 
the  testatrix. 

(*)  2  Vem.,  581. 

(•)  Cas.  t.  Talb.,  176. 
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to  impose  on  some  party  the  necessity  of  undergoing  a  sacri- 
fice, and  on  another  that  of  making  an  election.  The  prin- 
ciples governing  cases  in  which  election  must  be  made  were 
stated  in  Thelluson  v.  Woodford  (*),  and  they  are  adopted 
and  enforced  by  Lord  Redesdale  in  Moore  v.  Butler  (*),  and 
Birmingham  v.  Kirwan  ("),  and  they  have  never  been  dis- 
puted. Here  the  property  given  by  the  deed  was  fully  and 
completely  given,  the  right  of  the  testatrix  to  dispose  of  it 
had,  by  mere  lapse  of  time,  been  lost.  The  subsequent 
attempt  by  her  to  dispose  of  it,  in  a  different  manner,  when 
her  power  was  at  an  end,  was  an  attempt  to  dispose  of  prop- 
erty over  which  she  had  no  disposing  right  or  power.  The 
necessity  of  election  was,  therefore,  by  her  acts  imposed  on 
those  she  intended  to  benefit.  The  two  instruments  were 
not  consistent  with  each  other,  and  the  persons  who  claimed 
benefits  under  both  became,  therefore,  uable  to  elect  which 
of  the  two  sets  of  benefits  they  would  prefer  to  take.  This 
necessity  of  election  has  been  enforced  in  courts  of  equity  as 
the  means  of  fairly  arranging  the  inconsistent  interests  of 
parties  who,  by  the  error  or  the  wilfulness  of  a  testator,  are 
placed  in  a  position  where  to  give  a  double  benefit  to  one 
would  be  to  work  an  injustice  to  the  other.  Not  only  may 
a  person  to  whom  benefits  are  given  by  different  instruments 
emanating  from  the  same  donor  be  compelled  to  elect,  but  a 

Eerson  may  enter  into  a  covenant  which,  upon  certain  events 
appening,  will  compel  him  to  elect  between  what  he  pos- 
sesses and  what  he  may  acquire.  Thus,  where  a  young 
lady  on  her  marriage  (being  then  only  a  minor)  executed  a 
settlement  as  to  certain  property  which  she  then  possessed, 
and  also  entered  into  a  covenant  to  settle  after-acquired 
property,  and  long  after  her  marriage  became  possessed,  by 
bequest,  of  other  property  for  her  separate  use,  she  was 
held  bound  to  bring  the  after-acquired  property  into  settle- 
ment, or  to  make  compensation  for  particular  iJenefits  given 
to  her  by  the  settlement :  Willougnby  v.  MiddUton  Q. 
62]  *The  interest  of  the  respondents,  in  respect  oi  their 
claim  as  next  of  kin  of  their  father,  to  share  in  the  proceeds 
of  the  sale  of  Pain's  Hill  estate  is  a  clear,  definite,  and  tangi- 
ble interest.  It  is  not  properly  described  as  a  contingent 
interest  coming  to  the  next  of  kin  only  after  other  interests 
and  utliiT  lights  have  been  satisfied,  and  dependent  there- 
fore on  thenu  The  title  to  it  vested  in  them  absolutely  on 
the  death  of  their  father,  though  the  profitable  enjoyment 
of  it  might  be  postponed.     It  came  to  tnem  by  operation  of 

(')  13  Yv.\,  220.  («)  2  Sch.  &  Lef.,  444-449. 
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law  as  directly  and  distinctly  as  it  could  have  come  under 
the  plain  and  absolute  words  of  a  will.  They  stood  in  the 
same  situation  as  residuary  legatees,  and  as  these  may,  in 
fact,  gain  nothing,  because  debts  may  absorb  the  whole 
estate ;  so  next  of  kin  may  equally  and  from  the  same  cause 
obtain  no  benefit.  But  their  legal  title  to  the  property  is 
the  same.  Their  case,  therefore,  .does  in  no  way  resemble 
that  of  creditors,  who  have  no  distinct  title  to  the  property, 
but  have  only  a  right  to  be  paid  out  of  it.  It  follows,  there- 
fore, that  though  a  creditor  cannot  be  put  to  election,  the 
next  of  kin  may  ;  and  in  this  case  they  must  elect  to  take 
as  next  of  kin  of  the  intestate  under  the  deed,  or  to  take  in 
preference  the  benefits  which  they  may  expect  under  the 
will  of  the  testatrix. 

The  appellants  are  not  relieved  from  the  necessity  of  elect- 
ing because  their  title  to  a  share  of  Pain's  Hill  estate  is 
derivative  through  their  father ;  it  was  not  derivative  at  the 
death  of  the  testatrix,  it  had  become  vested  in  them  upon 
the  death  of  their  father.  Upon  that  event  they  stood 
exactly  in  his  position,  exactly  in  the  position  in  which 
their  uncle  Frederick  John  stood,  and  stands,  and  the 
same  principle  which  obliges  him  to  elect,  applies  equally 
to  them. 

Thev  are  bound  to  bring  the  two  legacies  into  account,  for 
those  legacies  are  benefits  given  under  the  will,  which  is  in- 
consistent with  the  deed,  and  they  are  bound  to  elect  be- 
tween the  whole  of  their  benefits  under  the  two  titles.  What 
was  the  intention  of  the  testatrix  is,  upon  this  subject,  of  no 
importance  whatever. 

Mr.  Dickinson  replied. 

The  Lord  Chancellor  (Lord  Cairns),  after  fully  stating 
the  facts  of  the  case,  said :  My  lords,  in  that  state  of  things, 
the  testatrix  not  owning  *Pain's  Hill,  and  having  no  [63 
disposing  power  over  it,  her  attempt  to  dispose  of  it  by  ner 
will  clearly  would  raise  a  case  of  election  against  any  per- 
son who,  taking  under  her  will,  might  be  found  to  have  an 
interest  in  the  Pain's  Hill  estate.  And  before  I  examine  the 
eflEect  which  that  principle  would  have  upon  the  appellants 
in  this  case,  I  would  take  the  liberty  of  reminding  your 
lordships  of  two  expressions  of  the  general  rule  of  the  court 
on  this  subject,  the  one  contained  in  the  case  of  Stredtfield 
V.  8trealfield{^\  and  expressed  by  Lord  Talbot,  and  the 
other  in  the  case  of  Noys  v.  Mordaunt  ("),  expressed  by 
Lord  Keeper  Cowper.     Lord  Talbot  says  (') :  "  When  a  man 

0)  Cas.  t  Talb.,  176.  («)  2  Vern.,  681. 

C)  Caa.  t.  Talb.,  18^-3. 
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takes  upon  him  to  devise  what  he  had  no  power  over,  upon 
a  supposition  that  his  will  will  be  acquiesced  under,  this 
court  compels  the  devisee,  if  he  will  take  advantage  of  the 
will,  to  take  entirely,  but  not  partially,  under  it,  as  was 
done  in  Noys  v.  Mordaunt^  there  being  a  tacit  condition  an- 
nexed to  ail  devises  of  this  nature,  that  the  devisee  do  not 
disturb  the  disposition  which  the  devisor  hath"  made ;"  and 
Lord  Keeper  Cowper  says(*),  in  the  earlier  case  of  Noys  v. 
Mordauni^  "In  all  cases  of  this  kind,  where  a  man  is  dis- 
posing of  his  estate  amongst  his  children,  and  gives  to  one 
fee  simple  lands,  and  to  another  lands  entailed  or  under  set- 
tlement, it  is  upon  an  implied  condition  that  each  party 
acquit  and  release  the  other." 

Now,  my  lords,  in  addition  to  what  I  have  already  said, 
I  should  remind  your  lordships  that  at  the  time  when  the 
will  of  this  testatrix  was  made  all  the  sons  wfere  alive.  At 
the  time  the  principal  codicil  was  made  Rowland  Edward 
had  died,  and  died,  as  I  have  already  said,  intestate,  and  by 
that  codicil  large  pecuniary  benefits  were  given  to  the  appel- 
lants in  this  case.  Large  benefits  were  also  given  to  Fred- 
erick John  Cooper,  the  youngest  son  of  the  testator.  As 
regards,  therefore,  the  persons  interested  in  the  proceeds  of 
the  sale  of  the  Pain's  Hill  estate,  your  lordships  will  observe 
that  the  eldest  son  would  take  Pain's  Hill  by  the  will,  and 
would  take  one-third  of  the  proceeds  of  Pain's  Hill  under 
the  appointment.  As  to  him,  therefore,  no  question  with 
regard  to  election  would  be  material.  As  regards  the 
youngest  son,  he  would  take  one- third  of  the  proceeds  of  the 
64]  *Pain's  Hill  estate  under  the  appointment  by  deed,  and 
he  would  take  pecuniary  benefits,  which  need  not  be  speci- 
fied, under  the  will.  As  to  him,  in  the  suit  in  which  the 
present  decree  was  made  a  case  of  election  was,  under  the 
circumstances,  insisted  upon  by  the  bill.  Effect  was  given 
to  that  case  of  election  by  the  decree,  and  from  that  decree, 
as  to  him,  there  is  no  appeal.  And,  my  lords,  in  truth  I 
apprehend  there  could  be  no  appeal.  In  jjoint  of  form,  no 
doubt,  what  he  was  entitled  to  oy  the  appointment  was  one- 
third  of  the  proceeds  of  the  sale  of  Pain's  Hill,  and  not  one- 
third  of  Paiir  s  Hill  in  specie ;  but  that  I  think  your  lordships 
will  consider  to  be  mere  matter  of  form.  In  point  of  bud- 
stance,  and  in  truth,  whether  he  took  the  land  as  land,  or 
took  it  in  the  shape  of  money  arising  from  the  sale  of  the 
land,  is  utterly  immaterial.  In  the  eye  of  the  Court  of 
Equity  he  was,  in  substance,  the  owner  of  one-third  of  the 
Pain's  Hill  estate,  and,  as  such,  he  was  clearly  bound  to 

(»)  2  Vern.,  682. 
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elect  between  that  right  under  the  appointment  and  the  ben- 
efits given  by  the  will. 

That,  my  lords,  brings  us  to  the  remaining  third  of  the 
Pain's  Hill  estate.  The  second  son  had  died  intestate — the 
one-third  to  which,  had  he  lived,  he  would  have  been  enti- 
tled, was  part  of  his  estate  as  an  intestate.  The  case  may- 
be considered  as  if  there  had  only  been  one  next  of  kin,  for 
the  circumstance  that  we  have  here  to  deal  with  two  out  of 
four  jjersons  taking  the  intestate's  estate  (*),  is  entirely  im- 
material as  to  the  principle.  My  lords,  if  there  had  been 
one  next  of  kin  entitled  to  this  one-third  of  the  proceeds  of 
the  sale  of  the  Pain's  Hill  estate,  subject  only  to  the  pay- 
ment of  the  debts  and  the  administration  expenses  oi  the 
intestate,  I  apprehend  that  your  lordships  would  have  no 
difficulty  in  arriving  at  the  conclusion  that  just  as  the  third 
son  was,  in  substance,  the  owner  of  one-third  of  the  Pain's 
Hill  estate,  so  in  substance,  this  sole  next  of  kin  of  the 
second  son  was  the  owner  of  the  remaining  third,  subject 
only  to  the  payment  of  the  debts  and  expenses. 

My  lords,  it  was  very  much  pressed  on  your  lordships,  in 
the  extremely  able  argument  we  heard  at  the  bar  from  the 
counsel  for  the  appellants,  that  the  interests  of  a  next  of  kin 
in  the  estate  *of  an  intestate  is  an  undefined  and  intan-  [65 
gible  interest,  that  it  is  a  right  merely  to  have  the  estate 
converted  into  money  and  to  receive  a  payment  in  money 
after  the  debts  and  expenses  are  discharged.  My  lords,  no 
doubt  the  right  of  a  next  of  kin  is  a  right  which  can  only  be 
asserted  by  calling  upon  the  administrator  to  perform  his 
duty,  and  the  performance  of  the  duty  of  the  administrator 
may  require  the  conversion  of  the  estate  into  money  for  the 
purpose  of  paying  debts  and  legacies.  But  I  apprehend 
that  the  rule  of  law,  or  the  rule  laid  down  by  the  statute, 
which  requires  the  conversion  of  an  intestate's  estate  into 
money,  is  a  rtde  introduced  simply  for  the  benefit  of  credi- 
tors, and  for  the  facility  of  division.  For  the  benefit  of 
creditors,  and  for  the  facility  of  division  among  the  next 
of  kin,  the  estate  is  to  be  turned  into  money,  out  as  re- 
gards substantial  proprietorship  the  right  of  the  next  of 
Kin  remains  clear  to  every  item  forming  the  personal  estate 
of  the  intestate,  subject  only  to  those  paramount  claims  of 
creditors. 

My  lords,  this  right  of  the  next  of  kin  I  find  extremely 
well  expressed  in  a  book,  which,  on  this  subject,  is  a  book 
of  high  anthonty—Bacon^  s  Abridgment— in  the  part  of  it 

(')  Rowland  Edward,  the  second  son,  vrife  and  one  child  him  surviving.  But 
had  married  a  second  time,  and  lefb  his    they  were  not  parties  to  this  suit. 

9  Eng.  Rep.  7 
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which  treats  of  executors  and  administrators.  Speaking  of 
the  right  of  the  next  of  kin,  and  of  the  statute  regulating 
the  succession  to  an  intestate's  estate,  it  says  on  the  clause 
of  the  statute  which  directs  that  no  distribution  shall  be 
within  a  year  after  the  death  of  the  intestate (*) :  "It  hath 
been  adjudj^ed  that  if  a  person  entitled  to  a  distributive 
share  dies  within  the  year,  yet  it  is  such  an  estate  vested  in 
him  as  shall  go  to  his  executor  or  administrator,  for  the 
statute  doth  not  make  any  suspension,  or  condition  prece- 
dent to  the  interest  of  the  parties,  but  it  is  a  clause  merely 
for  the  benefit  of  creditors ;  also  this  statute,  being  in  nature 
of  a  will  for  all  persons  who  die  intestate,  ought  in  this  in- 
stance to  be  resembled  to  the  case  of  a  residuary  le^tee,  in 
which  it  is  always  holden,  that  if  such  a  legatee  die  before 
the  debts  are  satisfied,  so  that  it  doth  not  appear  to  how 
much  the  surplus  will  amount,  vet  the  executor  or  admin- 
istrator of  such  a  legatee  shall  have  the  whole  residue, 
&c.,  which  remains  over  and  not  the  executor  of  the  first 
testator." 

My  lords,  I  apprehend  that  really  goes  far  to  dispose  of 
661  this  *argument  on  the  part  of  the  appellants.  If  we 
look  on  the  Statute  of  Distributions,  as  I  think  we  ought  to 
look  on  it,  as  in  substance  nothing  more  than  a  will  made 
by  the  legislature  for  the  intestate,  and  liken  this  to  the  case 
of  a  person  having  made  a  will  and  having  directed  his 
debts  and  expenses  to  be  paid,  and  having  given  over  his 
clear  residue  to  his  three  children  and  his  widow — ^if ,  I  say, 
we  look  at  the  case  as  if  it  had  assumed  these  features,  I  ap- 
prehend your  lordships  will  be  perfectly  clear  that  the  re- 
siduary legatees  under  such  a  will  had  a  clear  and  tangible 
interest  in  specie  in  the  Pain's  Hill  estate,  iust  in  the 
same  way  as  the  youngest  of  the  three  brothers,  Fred- 
erick John,  who  directly  took  one-third  of  the  proceeds  of 
the  estate. 

The  appellants  contended,  with  great  ingenuity  and  skill, 
that  if  this  were  so,  your  lordships  could  not  stop  short  of 
the  conclusion  of  holding  that  if  you  found,  at  the  time  the 
succession  of  this  testatrix  opened,  a  creditor  of  the  second 
son,  who  had  been  paid  his  debt,  and  who  therefore  was  in 
possession,  or  who  without  payment  of  his  debt,  might  have 
claimed  to  be  put  in  possession,  of  a  certain  portion  of  the 
intestate's  estate,  in  order  to  satisfy  his  claim,  you  would  be 
obliged  to  hold,  supposing  he  had  received  a  benefit  under 
the  will  of  the  testatrix,  that  he  also  would  be  obliged  to 
elect  between  that  benefit  and  the  portion  of  the  intestate's 

(')  Tit  Exors.  &  Admors.  I.,  s.  4,  vol.  iil,  p.  75. 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  51 

/Cooper  V.  Cooper.  1874 

estate  which  might  be  required  for  the  payment  of  his  debt. 
My  lords,  I  apprehend  the  two  cases  are  perfectly  distinct ; 
and  I  would  suggest  to  your  lordships  a  test  which  will  at 
once  show  the  diflference  between  them.  Can  any  person 
doubt  but  that  one  of  these  next  of  kin  might,  before  the 
administration  of  the  estate  of  the  intestate,  have  released  to 
another  next  of  kin,  or  have  assigned  to  a  third  jjarty,  his 
interest  in  any  specific  portion  of  the  estate  of  the  intestate, 
in  any  specific  item  oi  the  estate  of  the  intestate,  subject 
only  to  that  item  bearing  its  ehare  of  the  administration  ex- 
penses ?  I  apprehend  it  to  be  quite  clear  that  a  next  of  kin 
could  take  that  course.  But,  my  lords,  could  a  creditor  do 
B0 1  Could  a  creditor,  before  pajnnent  of  his  debt,  say,  I 
will  release  to  you,  or  I  will  assign  to  you  my  interest  in 
such  an  item  of  the  estate  of  the  intestate  ?  Clearly  a  credi- 
tor could  do  nothing  of  the  kind.  He  is  a  person  who  has 
no  interest  whatever  in  any  specific  portion  of  the  estate  of 
the  intestate.  He  *has  a  personal  claim  merelv  for  the  [67 
payment  of  his  debt,  to  which  effect  might  oe  given,  and 
would  no  doubt  be  given  in  the  proper  court,  by  secur- 
ing the  assets  and.  obtaining  payment  for  him  out  of  the 
assets. 

My  lords,  that  disposes,  I  think,  if  your  lordships  take 
.  that  view,  of  the  main  question  which  was  argued  at  the  bar. 
The  two  children,  who  are  two  of  the  next  of  kin  of  the  second 
brother  (their  father),  take  benefits  under  the  will : — ^they 
also  take,  in  substance,  an  interest  in  an  aliquot  share  of 
the  proceeds  of  the  sale  of  the  Pain's  Hill  estate  as  next  of 
kin  of  their  father,  and  they  must  elect  between  their  inter- 
est under  the  will  and  their  interest  which  would  be  in  oppo- 
sition to  the  will. 

But,  my  lords,  it  was  then  said  that  at  all  events  if  they 
elect  they  must  only  elect  between  that  interest  which  they 
take  under  the  codicil  to  the  will  of  the  testatrix  made  after 
their  father  had  died,  and  need  not  take  into  account  in 
election  a  legacy  of  £1,000  which  had  been  given  to  each  by 
the  will  of  the  testatrix  made  before  their  father  died.  My 
lords,  I  can  see  no  ground  for  any  such  distinction.  It  ap- 
pears to  me  that  tne  rule  is  a  nde,  as  it  was  expressed  by 
Lord  Talbot,  calling  on  them  to  elect  between  the  whole  of 
their  benefits  under  the  two  titles  under  which  they  claim, 
and  that  no  distinction  is  to  be  made  founded  on  some  sup- 
posed intention  or  absence  of  intention  on  the  part  of  the 
testatrix  when  she  made  one  or  other  of  her  two  testamen- 
tary dispositions.  The  rule,  as  was  said  during  the  argu- 
ment at  the  bar,  does  not  proceed  either  upon  an  expressed 
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intention,  or  upon  a  conjecture  of  a  presumed  intention,  but 
it  proceeds  on  a  rule  of  equity  founded  upon  the  highest 
pnnciples  of  equity,  and  as  to  which  the  court  does  not 
occupy  itself  in  finding  out  whether  the  rule  was  present  or 
was  not  present  to  the  mind  of  the  party  making  the  will. 

My  lords,  that  would  exhaust  the  case,  except  that  I 
must  call  your  lordships'  attention  to  two  provisions,  or, 
rather,  to  one  provision,  of  the  decree,  and  to  the  absence 
of  another  provision  which,  as  it  appears  to  me,  ought  to  be 
found  there.  My  lords,  I  do  not  find  in  the  decree  any  di- 
rection with  regard  to  one  of  the  appellants,  who  is  a  mar- 
ried woman,  and  who  cannot  make  an  election  for  herself. 
68]  As  to  that,  I  think  your  lordships  will  be  of  *opinion 
that,  following  the  ordmary  course,  there  should  oe  an 
inquiry  made  whether  it  would  be  for  the  benefit  of  Edith 
Theresa  Dashwood  and  her  children  to  take  under  the  pro- 
visions of  the  will  and  codicils,  or  against  the  same. 

Then,  my  lords,  the  Lords  Justices  appear  to  have  thought 
that  inasmuch  as  before  the  share  of  the  api)ellants  in  the 
proceeds  of  the  Pain's  Hill  estate  could  be  ascertained,  there 
must  be  a  deduction  made  in  respect  of  the  debts  of  the  in- 
testate which  might  be  paid  out  of  those  proceeds,  those 
debts  should  be  looked  at  as  at  the  date  of  tne  death  of  the 
testatrix,  and  according  as  at  that  moment  they  had  been, 
paid  out  of  one  or  other  portion  of  the  estate  oi  the  intes- 
tate, so  the  account,  for  the  purpose  of  the  election,  should  be 
taken.  But  I  think  your  lordships  will  rather  be  of  opinion 
that  the  proper  course  would  have  been  to  apportion  all  the 
debts  and  all  the  administration  expenses  of  the  intestate 
over  the  whole  of  the  assets  of  the  intestate  ratably,  and  in 
that  way  to  find  what  proportion  of  the  debts  and  exi)ense8 
the  Pain's  Hill  estate  ouffht  to  have  borne.  If  that  is  your 
lordships'  opinion,  I  would  suggest  that  the  decree  should  be 
varied  thus :    And  their  lordsmps  do  order  that  for  the  pur- 

{)oses  of  such  election,  to  be  made  by  the  defendant,  Kow- 
and  Burrard  Cooper,  and  by  or  on  behalf  of  the  said  Edith 
Theresa  Dashwood,  and  for  any  purpose  consequential 
thereon,  the  debts  and  funeral  expenses  of  Rowland  Edward 
Cooper,  and  the  expenses  of  administering  his  estate  (such 
expenses,  if  not  yet  ascertained,  to  be  estimated),  are  to  be 
treated  as  apportioned  ratably  between  those  parts  of  the 
proceeds  of  tne  sale  of  the  Pain's  Hill  estate  so  appointed 
as  aforesaid,  and  the  rest  of  his  general  personal  estate,  in 
proportion  to  their  respective  shares  or  amounts.  My  lords, 
if  your  lordships  adopt  those  alterations  in  the  decree  which 
I  iiave  ventured  to  suggest,  I  will  also  suggest  to  your  lord- 
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ships  that  the  main  part  of  the  decree  should  be  affirmed, 
but  that  there  should  be  no  costs  of  this  appeal  on  either 
side. 

Lord  Hatherley  :  My  lords,  I  entirely  concur  in  the 
view  which  has  been  taken  of  this  case  by  the  noble  and 
learned  lord  on  the  woolsack,  and  he  has  so  fully  and  clearly 
stated  his  view,  and  the  law  of  the  *court  with  reference  [69 
to  cases  of  this  description,  that  I  have  very  few  words  in- 
deed to  add  to  what  has  been  already  said  on  the  subject. 

I  apprehend,  my  lords,  that  the  difficulty  which  has  been 
supposed  to  exist  in  this  case  arises,  in  a  great  measure, 
from  something  which  has  been  thrown  out  m  other  cases, 
and,  notably,  in  the  case  which  was  cited  before  us  of  Lady 
Cavan  v.  PuUeney  (*)  with  reference  to  the  non-application  of 
the  doctrine  of  election  to  what,  in  that  case,  was  called  a 
derivative  interest.  But,  my  lords,  the  derivative  interest 
in  that  case  was  simply  this, — ^A  lady  having  been  put  to 
her  election,  the  question  was  whether  her  nusband,  who 
was  tenant  by  curtesy  in  the  estate  which  she  elected  to 
tq.ke,  was  again  to  be  put  to  his  election  in  respect  of  an 
interest  which  he  took  under  the  will,  and  which  those  who 
argued  for  the  election  said  he  ought  not  to  be  allowd  to 
benefit  by,  unless  he  gave  up  his  interest  as  tenant  by  the 
curtesy.  I  need  not  discuss  that  case.  Your  lordships  will 
see  at  a  glance  that  the  position  of  the  parties  was  entirely 
different  from  that  which  we  have  here.  We  have  here  the 
simple  case  of  certain  parties  in  possession,  bv  right,  of  a 
fund  to  which  they  were  entitled  by  the  will  of  the  original 
testator,  and  also  as  legatees  under  a  will  of  the  testator's 
widow,  which  latter  will  affected  to  dispose,  but  could  not 
of  course  effectually  dispose,  of  the  interest  they  possessed 
under  her  husband's  will.  That  would,  according  to  all  the 
authorities,  be  a  simple  case,  in  which  the  testatrix  having 
atteinpted  to  dispose  of  wliat  was  not  her  own,  also  gave 
benents  to  the  persons  who,  at  her  decease  and  at  the  open- 
ing of  the  testamentary  document,  and  of  the  succession 
thereunder,  are  found  to  be  both  legatees  under  the  will, 
and  also  owners  of  the  property  that  she  has  attempted  to 
dispose  of. 

]Now,  my  lords,  although  the  law  which  has  for  a  very 
lone  period  been  laid  down  on  this  subject  was  for  a  time  a 
little  open  to  doubt  and  difficulty  as  to  the  exact  expression 
which  ought  to  be  given  of  the  principle  on  which  it  was 
founded,  namely,  whether  it  should  be  conditional,  includ- 
ing, therefore,  lorfeiture  in  the  event  of  any  one  taking 

0)  2  Ves.  Jun.,  544. 
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under  a  will  endeavoring  to  disappoint  it,  or  should  be  com- 
70]  pensative,  yet  still  the  main  principle  was  *never  dis- 
puted, that  there  is  an  obligation  on  him  who  takes  a  benefit 
under  a  will  or  other  instrument  to  give  full  effect  to  that 
instrument  under  which  he  takes  a  benefit;  and  if  it  be 
found  that  that  instrument  purports  to  deal  with  something 
which  it  was  beyond  the  power  of  the  donor  or  settlor  to 
dispose  of,  but  to  which  enect  can  be  given  by  the  concur- 
rence of  him  who  receives  a  benefit  under  the  same  instru- 
ment, the  law  will  impose  on  him  who  takes  the  benefit  the 
obligation  of  carrying  the  instrument  into  full  and  complete 
force  and  effect. 

Now,  my  lords,  Mr.  Fry,  in  the  course  of  an  ingenious 
argument,  endeavored  to  take  advantage  of  the  expression 
that  this  is  "an  implied  obligation,"  to  reason  thus  with 
reference  especially  to  a  portion  of  the  benefits  taken  bv 
these  present  appellants  under  the  will.  He  said  with 
respect  to  a  portion  of  these  benefits,  namely,  certain 
legacies  of  £1,000,  it  could  not  possibly  be  implied  that 
the  testatrix  had  any  intention  that  those  legatees  should 
give  up  any  right  connected  with  their  famei^s  interest 
when  they  took  the  benefit  of  the  legacy  of  £1,000,  be- 
cause at  tne  date  of  the  will  no  such  right  existed  in  them ; 
their  father  was  alive,  he  it  was  who  was  entitled  to  the 
subject-matter  which  is  now  in  question  in  this  suit  with 
regard  to  election,  and  not  they,  and  that  the  testatrix  her- 
self indicated  on  the  face  of  the  instrument  that  she  was 
aware  of  his  existence,  and  contemplated  his  existence  sub- 
sequent to  her  own  decease,  regarding  him  as  the  person 
who  ultimately  would  be  found  to  be  in  possession  of  the 
property  now  sought  to  be  distributed  under  the  doctrine 
of  election.  My  lords,  the  fallacy  of  that  is  quite  obvious. 
The  condition,  or  rather  obligation  (which  is  the  expression 
I  prefer,  regard  being  had  to  the  dispute  as  to  condition  in- 
volving foneiture),  tne  equitable  duty  which  the  law  im- 
poses on  a  person  claiming  under  an  instrument,  of  giving 
full  effect  to  it,  as  far  as  it  would  be  otherwise  ineffective, 
except  through  his  concurrence,  is  simply  this, — the  law 
inquires  on  the  death  of  the  testator,  when  the  will  comes 
into  operation,  what  is  his  intention,  as  expressed  on  the  whole 
will,  with  reference  to  the  disposition  of  that  which  he  con- 
siders ti)  be  his  property ;  and  it  being  found  clearly  and 
distinctly  (for  it  must  be  clearly  and  distinctly  found)  that 
7 1]  he  fias  expressed  his  intention  of  disposing  *of  what  be- 
longs to  another — when  once  that  is  ascertained  completely, 
there  is  nothing  else  which  the  law  implies,  with  regard  to 
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his  intention,  beyond  the  ordinary  intent  implied  in  every  man 
who  affects  by  a  legal  instrument  to  dispose  of  property,  that 
he  intends  all  that  he  has  expressed,  and,  among  other  things, 
that  he  intends  to  dispose  of  property  as  to  which  he  has  so 
expressed  an  intention,  though  it  really  does  not  belong  to 
him.  When  once  that  intention  is  ascertained  there  is 
nothing  else  remaining  to  be  done,  with  reference  to  election, 
than  to  see  who  is  in  possession  and  who  is  the  real  owner 
of  the  property ;  and  if  you  find  him,  who  is  the  real  owner 
of  the  property  at  the  same  time  taking  a  benefit  under  the 
will  whicn  has  erroneously  endeavored  to  dispose  of  his 

{)ropertv,  then  he  must  give  effect  to  that  intention,  though 
ounded  in  e|Tor,  and  give  it  full  effect  by  either  abandoning 
all  his  interest  under  the  will,  or  making  compensation  to  the 
extent  of  the  value  of  the  disappointed  intention  of  the  tes- 
tator. That  being  the  simple  case,  you  then  make  no  in- 
quiry as  to  what  may  be  supposed  to  have  been  the  view  as 
to  those  particular  legacies,  say  the  £1,000,  or  any  other 
specific  legacy  under  the  will,  but  all  that  you  look  at  is  this, 
does  the  person  taking  under  the  will  any  benefit  what- 
soever, of  any  kind  or  shape,  possess  the  power  of  ^ving 
full  effect  to  the  will  by  releasing  tiie  interest  he  has  m  an- 
other subject-matter,  which  was  not  the  property  of  the 
testator,  but  which  was  in  terms  disposed  of  by  the  will, 
and,  finding  that  he  has  the  power  of  so  doing,  you  fix  on 
him  the  obligation  and  duty  of  doing  it. 

My  lords,  that  clears  the  ground  very  much,  I  think,  as 
to  au  argument  with  reference  to  the  supposed  intentions  of 
the  testatrix  in  this  respect  But  then  comes  the  argument 
which  was  exceedingly  ably  and  forcibly  put  by  Mr.  Dick- 
inson in  the  course  oi  the  discussion  oi  tnis  case,  namely, 
that  that  which  these  appellants  take  is  not  a  distinct  interest, 
is  not  the  thing  given  oy  the  testatrix,  but  is  simply  a  right 
to  have  that  thing,  together  with  the  other  assets  of  the  tes- 
tator, disposed  of  by  the  administrator  and  applied  to  the 
payment  of  the  debts  of  the  intestate,  and  when  those  debts 
are  paid  and  satisfied,  then  the  balance  (the  balance  only, 
and  not  this  matter  in  specie)  comes  to  the  person  now  called 
on  to  elect.  I  think  the  noble  and  learned  lord  on  the 
♦woolsack  has  so  fully  met  and  disposed  of  that  argu-  [72 
ment,  that  it  would  be  a  waste  of  your  lordships'  time  for 
me  to  pursue  it  farther.  I  may  be  permitted,  perhaps,  to 
add  another  illustration  (which  is  m  tfuth  only  another 
way  of  saying  the  same  thing)  to  that  which  the  noble  and 
learned  lord  offered,  namely,  that, — in  addition  to  the  argu- 
ment founded  on  the  clear  power  of  these  persons  interested 
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in  the  testatrix's  estate,  to  release  their  interest  and  right 
in  this  specific  property,  which  has  come  to  them  in  conse- 
qnence  of  their  ri/jhts  under  the  will  of  the  original  testa- 
tor,— there  is  a  distinction  between  them  and  a  creditor  in 
this  respect,  that  whereas  a  creditor  could  by  no  circumstauce, 
and  by  no  course  taken  by  him,  ever  acquire  a  distinct  inter- 
est in  that  particular  chattel  which  is  now  in  question — ^yet 
I  take  it  that,  whether  it  was  a  term  of  years,  wnether  it  was 
the  produce  of  a  sale,  or  whether  it  was  any  other  specific 
chattel  belonging  to  the  intestate's  estate,  if  there  were  a  sole 
next  of  kin  he  could,  by  paying  the  debt  of  the  intestate  and 
satisfying  the  funeral  and  testamentary  expenses,  require 
that  that  property  should  not  be  sold  and  disposed  of,  and 
it  would  tnen  become  his  alone,  entirely  and  absolutely,  in 
possession.  What  difference  would  it  make  if  there  were 
three  or  four  next  of  kin  ?  If  they  should  choose  to  under- 
take the  same  process,  and  satisfy  all  the  debts,  and  say  that 
they  desired  to  have  the  produce  of  this  Pain's  HQl  estate, 
or  whatever  the  specific  property  might  be,  what  would 
there  be  to  hinder  tnem  from  taking  that  course  and  acquir- 
ing the  property  ?  No  such  course  as  that  would  be  thought 
of  (because  it  would  be  absurd)  in  the  case  of  a  creditor.  A 
creditor  would  have  no  right  to  anv  particular  chattel.  All 
the  riffht  the  creditors  have  ia  to  be  paid  their  debts  out  of 
that  chattel,  as  well  as  out  of  other  things ;  but  their  posi- 
tion as  regards  the  specific  property  is  wholly  different  from 
that  of  the  next  of  kin. 

My  lords,  I  apprehend  that  there  is  substantially  no  diffi- 
culty in  coming  to  the  conclusion  which  the  noble  and 
learned  lord  on  the  woolsack  has  offered  for  our  acceptance, 
and  which  concurs  with  the  conclusion  of  the  Lords  Justices. 
My  lords,  I  also  entirely  concur  with  the  noble  and  learned 
lord  in  the  view  he  has  taken  as  to  the  alteration  which  is 
necessary  to  be  made  in  the  decree.  I  think  it  must  have 
73]  heen  a  slip  in  the  court  below,  that  the  debts  *of  the 
intestate  were  directed  to  be  ascertained  as  they  existed  at 
the  death  of  the  testatrix,  and  not  as  at  the  /dieath  of  the  in- 
testate, because  the  interest  taken  by  the  next  of  kin  is 
clearly  an  interest  in  every  chattel  that  formed  part  of  the 
estate  of  the  intestate,  subject  to  the  payment,  no  doubt,  of 
a  proportionaite  part  in  value  of  the  debts  that  existed  at  that 
time  on  the  part  of  the  intestate.  Then,  when  you  have 
found  what  is  the  interest  they  have,  you  are  in  a  condition 
to  ascertain  what  it  is  that  they  are  bound  to  giva  up  in  case 
they  elect  to  take  under  the  will.  There  must  also  be  an 
inquiry  as  to  whether  it  will  be  to  the  interest  of  the  married 
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woman  to  elect.  And  as  we  have  to  make  these  alter- 
ations, which  are  material  ones,  in  the  decree,  I  concur  in 
the  view  expressed  bv  the  noble  and  learned  lord  on  the 
woolsack  that  there  should  be  no  costs  of  the  appeal. 

Lord  O' Hag  an  :  My  lords,  whatever  observations  I  might 
have  been  disposed  to  make  upon  the  very  able  argument  to 
which  we  listened  at  the  bar,  1  certainly  conceive  that,  after 
the  full  and  exhaustive  treatment  of  the  case  by  the  noble 
lords  who  have  preceded  me,  I  should  be  quite  unwarranted 
in  occupying  the  public  time.  I  will  omy  say  this,  that  I 
cordially  concur  in  the  view  which  has  been  taken  of  this 
case ;  and  I  should  say  myself,  for  my  own  part,  that,  but 
for  the  division  of  opinion  among  the  learned  judges  in 
the  courts  below,  this  case  scarcely  admitted  of  doubt  or 
dispute. 

There  is,  in  the  first  place,  no  controversv  about  the  facts 
of  the  case,  or  about  the  general  law  which  is  applicable  to 
it  There  is  no  controversy,  first  of  all,  as  to  the  lacts  ;  and 
as  to  the  general  law  there  can  be  none.  It  has  been  stated 
very  cleany  by  the  noble  and  learned  lord  on  the  woolsack. 
It  IS  merely  this,  as  expressed  in  various  cases  by  various 
judges,  that  if  a  person  takes  under  an  instrument  he  must 
take  under  the  instrument  altogether  ;  if  he  takes  a  benefit 
he  must  bear  the  burden ;  if  he  takes  a  benefit  from  a  tes- 
tator, he  shall  to  the  best  of  his  power  carry  out  the  will  of 
that  testator  so  far  as  it  can  be  carried  out.  In  the  particu- 
lar case  before  the  House,  the  conditions  necessitating  the 
application  of  that  jjrinciple  are  most  clearly  fulfilled.  We 
have  here  an  intention,  beyond  all  controversy,  to  give  a 
property  which  *the  testatnx  had  no  right  to  give ;  and  [74 
we  nave  here  an  intention  to  give  benefits  to  a  person  who 
had  already  an  interest  in  that  property.  That  Ibeing  so,  it 
appears  to  me,  my  lords,  that  tne  application  of  the  prin- 
cime  of  election  becomes  perfectly  inevitable. 

1  listened  with  great  attention  to  the  various  suggestions 
that  were  made  with  great  ability  and  power  by  the  leanied 
counsel  for  the  appellants ;  but  they  have  not  prevailed 
with  me.  In  the  first  place,  I  do  not  see  that  there  is  any 
distinction  in  the  position  of  the  testatrix  here  upon  the 
mere  ground  that  she  was  prevented  from  doing  that  which 
she  assumed  she  could  do,  by  reason  of  the  exhaustion  of 
her  power  under  the  deed.  Whether  she  had  absolutely 
nothmg  to  do  with  the  property  in  any  form,  or  whether  she 
had  become  disabled  to  deal  with  the  property  in  this  par- 
ticular form,  appears  to  me  to  be  quite  immaterial.  In  the 
same  way,  it  also  appears  to  me  to  be  quite  immaterial 
9  Eng.  Rep.  8 
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whether  the  property  assumed  to  be  disposed  of  was  realty 
or  personalty,  or  whether  the  whole  of  the  property  was  dis- 
posed of,  or  only  an  interest  in  it.  All  that  has  been  deter- 
mined so  far  back  as  the  case  of  Birmingham  v.  Kirwan  (*) 
before  Lord  Redesdale,  and  the  other  cases  which  have  been 
subseqnently  decided  are  perfectly  clear  and  conclusive  upon 
the  suDJect. 

We  had  an  ingenious  suggestion  made  to  us  upon  a  very 
important  part  of  the  case  by  Mr.  Dickinson,  and  that  was 
with  reference  to  the  meaning  of  the  expression  of  the  judges 
that  the  intention  and  meaning  of  the  testator  or  testatrix  must 
be  perfectly  clear ;  that  is,  quite  clear  and  beyond  all  con- 
troversy. But  what  is  the  intention  that  the  court  must  ap- 
prehend upon  clear  evidence  ?  Not  an  intention  on  the  part 
of  tne  testatrix  that  there  shall  be  an  election  under  certain 
circumstances.  If  such  a  thing  were  required  the  whole 
doctrine  of  election  would  be  practically  put  away.  A  tes- 
tator or  a  testatrii  does  not  generally  know  or  understand 
anything  about  the  doctrine  of  election,  and  you  cannot  find 
any  instrument,  perhaps,  in  which  any  such  intention  was 
expressed.  The  mtention  that  must  be  clearly  demonstrated 
in  evidence  to  the  court,  is  an  intention  to  do  the  particular 
thing — to  give  the  property  which  the  party  has  not  a  right 
75]  to  *give,  and  to  give  a  benefit  to  a  person  who  has  an 
interest  in  the  property.  The  two  intentions  being  ascer- 
tained upon  clear  evidence,  the  law  draws  the  conclusion. 
It  is  a  conclusion  of  equity,  and  it  is  not  necessary  that  there 
should  be  an  intention  shown  upon  evidence  which  never 
could  be  shown  upon  evidence.  Having  shown  as  matters 
of  fact  the  two  intentions  to  which  I  have  referred,  the  law 
draws  the  conclusion,  and  there  is  an  end  of  the  matter. 
And  in  this  case  which  is  now  before  the  House,  these  two 
things  are  as  plain  as  light ;  there  is  no  controversy,  and 
there  could  be  no  controversy,  about  them  at  all. 

One  other  matter,  my  lords,  was  pressed  with  great  power 
by  Mr.  Dickinson,  and  I  think  by  Mr.  Fry  also,  and  that 
was  with  reference  to  the  distinction  between  the  character 
of  specific  property,  and  property  like  this,  which  is  not 
specific  no  doubt,  but  only  the  residue  to  be  ascertained 
after  judicial  inquiry.  The  noble  and  learned  lord  upon  the 
woolsack,  together  with  my  noble  and  learned  friend  who 
has  last  addressed  the  house,  have  made  that  vqtj  clear  and 
very  demonstrative  indeed.  If  that  be  so  I  think,  cadit 
qucBstio,  I  myself  ventured  to  put  to  one  of  the  learned 
counsel  this  question :     What  would  be  the  result  if  this, 

(»)  2  Sch.  A  Lef.,  444. 
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instead  of  being  personalty,  as  it  is  said,  to  be  disposed  of 
after  inquiry  and  after  ascertainment  of  the  residue,  had 
been  realty,  and  if  there  had  been  either  a  devolution  upon 
a  person  as  heir,  or  a  devise  of  a  portion  to  that  person  ? 
The  learned  counsel  candidly  admitted  that  that  would  not 
be  aiguable.  If  that  would  not  be  arguable,  and  if  there  be 
no  distinction,  as  I  have  been  unable  to  find  either  in  reason 
or  in  authority  that  there  is  a  distinction,  between  a  specific 
character  of  property  and  property  which  is  to  be  made 
specific  after  inquiry,  and  which  must  therefore  be  assumed 
to  be  ascertained  now,  because  it  can  be  ascertained  and 
ought  to  be  ascertained  according  to  the  course  of  a  court  of 
equitv,  in  that  case  the  admission  made  by  the  learned  coun- 
sel, if  the  matter  be,  as  I  think  it  is,  clear  upon  the  other 
part  of  the  case,  is,  in  my  opinion,  demonstrative  of  the 
whole  matter. 

It  was  also  put  as  a  distinction  by  one  of  the  learned  coun- 
sel, and  pressed  very  much  indeed  upon  the  House,  that  the 
derivative  character  of  the  property  here  made  a  difference. 
I  have  been  unable  to  see  a  distinction  between  the  deriva- 
tive character  of  property  which  comes  to  the  heir  by  reason 
of  the  law  just  as  *much  as  it  comes  to  the  next  of  "kin  [76 
by  reason  of  the  law,  and  the  derivative  character  of  prop- 
erty which  comes  by  devise.  In  the  character  of  the  prop- 
erty in  this  case,  I  see  no  such  distinction,  and  I  thiuK  that 
when  the  authorities  are  looked  to  it  will  be  seen  that,  as  in 
the  case  of  Orissell  v.  Swinhoe  (*),  before  the  Lords  Justices, 
and  other  cases  to  which  reference  has  been  made,  the  de- 
rivative character  of  the  proi)erty  regards  the  period  at 
which  the  derivation  has  taKen  place,  whether  it  be  by  heir- 
ship, or  whether  it  be  by  devise,  as  in  this  particular  case. 
If  the  property  devolves  after  the  death  of  the  testator  or 
testatrix,  then  the  derivative  character  becomes  material  to 
the  case.  But  under  the  circumstances  of  this  case  we  have 
a  property  to  be  ascertained,  and  therefore  really  ascer- 
tained, for  the  purpose  of  this  argument,  before  the  death  of 
the  testatrix,  and  vested  in  these  people  before  the  death  of 
the  testatrix;  and  therefore  this  case  is  wholly  different 
from  the  case  of  Orissell  v.  Swinhoe^  that  was  before  the 
learned  Lords  Justices,  and  from  any  other  case  that  can 
be  cited. 

Upon  this  view  of  it,  therefore,  I  have  been  unable,  after 
giving  the  case  the  best  attention  in  my  power,  to  see  that 
all  those  sucgestions,  and  some  others  which  were  pressed 
very  powerfully  upon  the  house,  to  distinguish  this  case 

0)  Law  Rep.,  7  Eq.,  291. 
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from  the  ordinary  case  in  which  you  must  apply  the  general 
principle  of  election,  the  conditions  being  lulhlled  as  they 
are  fulfilled  in  this  case.  I  am,  therefore,  my  lords,  very 
clearly  of  opinion  that  the  advice  given  to  the  house  by  the 
noble  and  learned  lord  on  the  woolsack  is  fully  founded  in 
reason,  in  law,  and  in  authority;  and  I  also  concur  in  think- 
ing that  the  alterations  which  he  has  suggested  in  the  decree 
ou^ht  to  be  made.  I  believe  it  is  necessary  for  the  purposes 
of  justice  that  the  proposed  alteration  should  be  made  with 
respect  to  the  debts ;  out  under  the  circumstances  of  the 
case^  having  regard  to  the  fact  that  there  is  certainly  some- 
thing difficult  about  it  and  having  regard  to  the  conflict  of 
opinion  between  the  learned  judges  in  the  courts  below,  I 
concur  also  that  there  should  not  be  any  costs  of  this  appeal 
Lord  Monoreiff  :    My  lords,  I  entirely  concur  in  the 

?roposed  judgment,  and  in  the  reasons  which  have  been  so 
7]  fully  given  for  it,  and  I  should  *have  contented  myself 
with  a  simple  concurrence,  were  it  not  for  the  very  large  and 
wide  principles  which  have  been  involved  in  this  discussion, 
and  for  the  very  able  argument  that  we  have  heard  at  the 
bar.  I  shall  only,  in  a  very  few  sentences,  indicate  the  im- 
pression, upon  some  of  the  more  material  points,  which  that 
argument  has  made  upon  my  mind. 

My  lords,  when  Mrs.  Cooper  died,  and  her  will  came  into 
operation,  two  separate  rights  opened  to  the  appellants — 
one,  the  right  to  claim  the  benefit  that  was  provided  by  the 
will ;  the  other  the  right  to  frustrate  and  disappoint  the 
right  as  to  Pain's  Hill  which  the  will  also  contained  in  favor 
of  the  respondent, — at  all  events,  to  the  extent  to  which  he 
(the  respondent)  had  been  benefited  by  the  appointment 
which  had  been  previously  made.  That  the  appellants  were 
so  entitled  to  frustrate  and  disappoint  the  right  of  the  re- 
spondent to  Pain's  Hill  I  imagine  does  not  admit  of  ques- 
tion in  this  case,  because  they  had  already  claimed  the  right 
to  do  so,  and  had  claimed  it  successfully  in  the  former  suit 
in  chancery,  and,  indeed,  if  that  had  not  been  the  case,  this 
question  could  not  have  arisen.  The  only  question,  there- 
fore, before  your  lordships  is,  whether  they  can  also  claim 
the  benefit  provided  by  the  will. 

My  lords,  I  understand  the  rule  of  law  to  be  quite  clear 
and  fixed,  that  such  rights  are  inconsistent,  and  that  both 
cannot  be  exercised.  The  law  will  not  permit  a  legatee  to 
claim  a  legacy  or  a  benefit  under  a  will,  and  at  the  same 
time  to  defeat  the  intention  of  the  testator  in  regard  to  other 
gifts  contained  in  that  will.  This  rule  seems  to  be  quite 
clear,  whether  it  be  carried  to  the  full  extent  of  compelling 
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the  legatee  absolutely  to  hold  by  the  will,  or  to  renounce  all 
benefit  under  it,  which  is  the  full  doctrine,  or  whether  it  be 
limited,  which  I  assume  to  be  the  case  here,  to  an  obligation 
to  make  comx)ensation  to  the  donee  under  the  ineftectual 
gift.  The  doctrine  of  election  is  truly  a  consequence; 
It  is  superinduced  upon  the  principle  that  the  legatee  is 
not  to  be  arbitrarily  deprived  of  eitner  the  right  to  disap- 

Sdnt,  or  the  right  to  claim,  but  he  must  choose  between 
ose  rights,  the  fundamental  rule  being  that  he  cannot  ex- 
ercise both  of  them. 

Now,  my  lords,  of  course  there  must  appear  a  clear  inten- 
tion on  the  face  of  the  will  to  convey  the  property  in  respect 
of  which  *the  legatee  has  it  in  his  full  power,  to  frus-  [78 
trate  the  intention.  I  suppose  that  in  this  case  there  is  no 
doubt  about  that.  I  do  not  think  it  necessary,  as  none  of 
your  lordships  have  referred  to  that  part  of  tne  matter,  to 
refer  to  the  point  that  was  raised  in  regard  to  appointment 
upon  the  case  of  Churchill  v.  ChurcaiUC).  My  lords,  I 
snould  not  have  thought  certainly  that  the  principle  was 
varied,  because  that  which  was  done  was,  or  professed  to  be, 
an  ap])ointment  under  a  power,  the  testatrix  not  having  had 
the  power  to  appoint  in  the  way  and  at  the  time  that  was 
attempted.  I  should  not  have  thought  that  the  princi- 
ple was  varied  by  arising  in  that  shape.  And  my  opin- 
ion is,  that  it  does  not  arise  in  that  shape  in  the  present 
case,  and  that,  in  reality,  the  terms  of  the'  will  are  terms 
which  necessarily  imply  an  intention  to  bestow  the  prop- 
erty itself. 

Then,  my  lords,  beyond  that  there  seems  to  be  no  ques- 
tion of  intention  raised.  Every  testator  intends  that  his 
vriU  shall  take  full  effect,  and  anything  that  prevents  the 
will  from  being  wholly  effectual  of  course  frustrates  the  in- 
tention of  the  testator  to  that  extent.  I  cannot  concur  in 
the  view  that  was  very  ably  and  ingeniously  argued,  that 
when  it  is  sai<^it  is  a  question  of  intention,  the  meaning  is, 
that  the  testator  must  nave  intended  that  the  legatee,  it  he 
challenge  or  defeat  any  part  of  the  will,  shall  be  put  to  his 
election.  That  is  clearly  not  so,  because  that  would  exclude 
from  the  operation .  of  the  principle  every  case  in  which  a 
testator  supposed  that  he  had  full  power  over  the  property 
which  he  professed  and  atteinpted  to  convey.  That  is  con- 
trary to  all  the  authorities.  It  is  quite  fixed,  I  think,  that 
it  is  wholly  immaterial  whether  the  testator  thought  that  he 
had  the  power  to  convey  the  property,  or  knowing  that  he 

(I)  Law  Rep.,  6  £q.,  44. 
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had  not  the  power,  usurped  it.     The  rule  in  regard  to  elec- 
tion is  in  eitner  case  precisely  the  same. 

My  lords,  in  regard  to  the  plea  that  was  maintained  on 
the  ground  that  in  this  case  the  right  to  the  property  con- 
veyed was  derivative,  and  only  incidental  to  the  universitas 
of  the  succession  of  Rowland  Edward  Cooper,  I  think  that 
has  been  quite  sufficiently  dealt  with  already,  indeed  wholly 
exhausted,  and  I  have  nothing  farther  to  remark  upon  it 
79]  except  this,  that  in  the  case  of  Orissell  *v.  Bmnhoe  (*) 
which  was  referred  to  at  the  bar,  the  distinction  was  quite 
clearly  brought  out  between  the  double  right  to  take  under 
the  will,  and  to  defeat  part  of  its  provisions  emerging  when 
the  wiU  comes  into  operation,  and  a  subsequent  succession 
to  or  acquisition  of  some  right  which  would  have  that  effect 
after  the  legacy,  or  the  benefits  bestowed  by  the  will,  had 
become  unconditionally  and  fully  vested.  That  is  quite  a 
different  case ;  I  do  not  say  what  the  law  applicable  to  it 
may  be.  But  clearly  in  this  case  these  two  rights  only  came 
to  coexist  at  the  time  when  the  will  came  into  operation ; 
and  therefore  the  claim  to  the  legacy  never  arose  except  sub- 
ject to  the  obligation  to  elect. 

My  lords,  lastly,  it  is  said  that  in  point  of  fact  the  appel- 
lants here  are  not  the  owners  of  the  property  that  was  at- 
tempted to  be  conveved,  but  have  only  a  pecuniary  claim 
upon  the  residue  of  the  succession  after  the  debts  are  paid. 
Upon  that  matter  I  shall  only  say  that  I  entirely  concur  in 
thinking  that  the  true  test  is  this— whether  the  appellants 
are  in  a  condition  effectually  to  elect,  in  other  words, 
whether  if  they  hold  by  the  benefit  conferred  by  the  will, 
that  will  have  the  effect,  to  the  extent  of  their  share  or  claim 
upon  the  estate  of  Pain's  Hill,  of  permitting  it  to  devolve 
upon  the  respondent  in  terms  of  the  settlement.  That  it 
would  do  so  I  think  there  can  be  no  doubt,  and  therefore  I 
think  it  is  quite  clear  that  they,  as  far  as  this  question  is 
concerned,  are  the  owners  of  the  property  in  question. 

Ord^T  appealed  from  varied. 
The  following   Order   was   afterwards  entered    on    the 
Journals : 

It  is  ordered  and  adjudaed^  by  the  Lords  Spir- 
itual and  Temporal,  in  Parliament  assem- 
bled, that  the  order  of  the  Lords  Justices 
of  the  Court  of  Appeal  in  Chancery,  of  the 
11th  of  January,  1871,  complained  of  in 
the  appeal,  be  varied  as  follows,  namely, 
.  by  inserting  after  the  words  **  appointed  to 

0)  Law  Rep.,  7  Eq.,  291. 
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him  by  the  deed-poll  of  the  5th  day  of 
April,  1841,  on  the  other  hand,"  the  fol- 
lowing words,  namely,  "And  let  an  in- 
quiry be  made  whether  it  will  be  for  the 
benefit  of  *the  said  Edith  Theresa  [80 
Dashwood  and  her  children  to  take  under 
the  provisions  of  the  said  will  and  codicils, 
or  against  the  same ;"  and  in  the  ensuing 


paragraph,  by  leaving  out  the  word  ''de- 
fendants" and  inserting  in  lieu  thereof  t 


inserting  in  lieu  thereof  the 
word  "defendant;"  and  also  in  the  said 
paragraph,  by  inserting  after  the  words 
''Rowland  Burrard  Cooper  and"  the  fol- 
lowing words  "by  or  on  behalf  of  the 
said,'" and  by  leaving  out  the  words  "the 
clear  residuary  personal'estate  of  Rowland 
Edward  Cooper  be  considered  as  it  was  at 
the  death  oi  the  said  testatrix,  Harriett 
Cooper,  and  that  in  ascertaining  the  afore- 
said clear  shares  therein  of  the  defendants 
Rowland  Burrard  Cooper  and  Edith  The- 
resa Dashwood,"  and  mserting  the  words 
"  and  for  any  purpose  consequential  there- 
on," and  by  leaving  out  the  words  "not 
discharged  at  the  death  of  the  said  Harriett 
Cooper j  the  testatrix,"  and  inserting  the 
words  "(such  expenses,  if  not  yet  ascer- 
tained, to  be  estimated)"  :  and  that  the  said 
order,  subject  to  the  above-mentioned  varia- 
tions, be,  and  the  same  is,  hereby  affirmed : 
and  that  the  cause  be  remitted  back  to  the 
Court  of  Chancery,  to  do  therein  as  shall 
be  just  and  consistent  with  these  variations 
and  this  judgment. 

Lords^  Journals^  4th  May,  1874. 

Solicitors  for  the  appellants :  Dimond  &  Son. 
Solicitors   for   the   respondents:     White^  Broughton  <6 
White. 
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[Law  Reports,  1  House  of  Lords,  102.] 
May  11,  12,  19,  1874. 

102]    *JoHN  Beattie  and  Others,  Appellants ;   and  Lord 
Ebury  and  Others,  Respondents  (*). 

Railway — Bank^  Transfer  of  Shares — Personal  Responsibility  of  Directors— Fraetiee. 

If  a  man  misrepresents  a  fact,  to  that  fact  he  is  bound,  if  any  other  person,  misled 
by  such  misrepresentation,  acts  upon  it,  and  thereby  suffers  damage. 

A  direction  given  by  persons  who  are  directors  of  a  company  to  their  bankers, 
when  the  company  had  a  balance  in  the  hands  of  the  banKers,  to  honor  checks 
drawn  and  signed  m  a  particular  manner,  does  not  of  itself  impose  on  the  directors 
any  personal  responsibility  as  to  those  checks.  This  direction  is  in  no  sense  a 
misrepresentation,  so  as  to  make  personally  liable  those  who  gave  it  to  those  who 
acted  upon  it. 

Nor,  though  that  directfon  should  continue  to  be*  acted  on  by  the  bankers  after 
the  compan/s  account  has  been  overdrawn,  will  It  entail  on  the  directors  who 
gave  it  any  personal  liability.  Nor  will  it  entail  any  such  liability  on  those  who, 
at  a  subsec^uent  meeting  of  the  board  of  directors,  confirmed  the  minutes  of  the 
board  meeting  at  which  it  was  given,  and  who  drew  checks  in  accordance  with 
it,  though  the  account  was  overdrawn  when  these  latter  checks  were  issued  and 
honored. 

Bankers  under  advances  to  a  railway  company  made  a  demand  on  the  directors 
of  the  company  to  deliver  to  them  as  "  security "  for  the  advances  "  unissued 
shares  "  of  the  company,  and  "  such  preference  shares  and  debentures  as  you  may 
obtain  authority  to  raise  in  next  session  of  Parliament."  This  demand  was  not  con- 
strued to  mean  that  the  shares  and  debentures  should  be  i>aid-up  shares  and 
debentures,  and  the  directors  by  delivering  unissued  shares  and  aebentures  (on 
which  money  had  not  been  paid),  were  not  guilty  of  any  misrepresentation,  and 
did  not  render  themselves  liable  to  make  good  to  the  bankers  those  shares  and 
debentures. 

Where  bankers  have  demanded  and  received  unissued  preference  shares  of  a 
railway  company  as  "collateral  security"  for  advances  they  have  made  on  the 
company's  checks,  and  have  been  registered  on  the  registry  of  the  company  as 
the  holders  of  such  shares,  a  court  of  equity  will  examine  into  the  circumstances 
of  the  transaction,  and  can  direct  the  proper  steps  to  be  taken  to  cancel  such 
registration. 

The  order  of  the  House  directed  the  officers  of  the  railway  company  to  take 
all  proper  measures  for  cancelling  the  registration.  But  the  order  on  uie  appel- 
lants to  pay  costs  was  not  postponed  till  the  bankers'  names  had  been  taken  off  the 
register. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices, by  which  a  previous  decision  of  Vice-ChanceUor  Bacon 
had  been  reversed  Q. 

103]  *Tlie  appellants,  who  represented  the  Union  Bank 
of  London,  had  sued  the  respondents,  who  were  the  directors 
of  the  Watford  and  Rickmansworth  Railway  Company,  for 
the  amount  of  certain  sums  due  to  the  bank  on  accounts 

Q)  Modifying  8  Eng.  Rep.,  626.  Justices  are  fully  given.     The  judgment 

(«)  Law  Rep.,  7  Ch.  Ap..  Ill,  where  of  Vice-Chancellor  Bacon  is  given,  Law 

the  facts  and  the  judgments  on  the  origi-  Rep.,  7  Ch.  Ap.,  788,  n. 

nal  case  and  on  the  appeal  to  the  Lords 


Vol.  VIL]  ENGLISH  AND  IRISH  APPEALS.  65 

Beattie  v.  Lord  Ebury.  1874 

overdrawn  by  the  means  of  checks,  on  which,  as  the  appel- 
lants contended,  the  respondents  had  by  their  letters  and 
conduct  made  themselves  personally  responsible.  The  let- 
ters and  the  acts  of  the  parties  are  so  fully  stated  and  com- 
mented on  in  the  judgments  of  the  noble  and  learned  lords 
that  a  detail  of  them  here  wonld  be  quite  useless.  The 
foundation  of  the  claim  was  a  letter  dated  the  4th  of  July, 
1860,  sent  in  pursuance  of  a  resolution  passed  at  a  meeting 
of  the  railway  directors  on  that  day,  at  wnich  Messrs.  Capel, 
Gary  and  Warwick  were  present.  The  letter  was  in  these 
terms: 

"To  the  Directors  of  the  Union  Bank  of  London,  or  their 

Manager  at  the  Temple  Bar  Branch. 
"Gentlemen, — 

' '  Watford  and  Rickmansworth  Railway. 
"  Please  to  honor,  the  checks  of  this  company  signed  by 
two  of  the  directors,  and  countersigned  by  the  secretary. 

"  Joseph  Gary, 
"  Reg.  Gapel, 
"  J.  Warwick.'* 

At  the  moment  this  letter  was  written  the  railway  company 
had  a  balance  in  the  hands  of  the  bankers. 

Lord  Ebury  was  present  at  the  next  meeting  of  the  rail- 
way directors,  when  the  minutes  containing  the  resolution 
and  the  letter  were  confirmed.  The  resolution  was  after- 
wards acted  on  by  the  different  directors  on  various  oc- 
casions. 

The  railway  directors  required  advances,  and  borrowed 
some  money  from  the  bankers.  The  si)ecial  acts  of  borrow- 
ing appeared  to  have  been  made  the  subjects  of  special 
contracts,  which  were  always  duly  performed;  but  many 
checks  drawn  and  signed  in  accordance  with  the  above 
resolution  were  honored,  and  the  general  account  of  the  rail- 
way company  with  the  bankers  came  to  be  considerably 
overdrawn. 

In  the  course  of  their  dealings  with  each  other,  the  bank- 
ers had  more  than  once  required  securities  to  cover  these 
overdrawn  accounts,  *and  had  received  debentures  [104 
and  preference  shares,  (''lodged  as  collateral  security"),  in 
respect  of  which  the  officials  of  the  bank  had  been  put  upon 
the  register  of  shareholders  in  the  railway. 

In  March,  1865,  the  bankers  commenced  an  action  in  the 
Gourt  of  Gommon  Pleas  to  recover  the  debt  due  from  the 
railway  company,  and  obtained  a  verdict  for  the  full  amount 
9  Eng.  Rep.  9 
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claimed.  In  this  action  had  been  included  the  suras  which 
had  been  the  subject  of  special  and  personal  contracts  with 
the  railway  directors,  and  the  verdict  and  judgment  were 
given  for  the  gross  amount  of  both  sets  of  claims.  The 
money  due  on  the  personal  contracts  of  the  ra^ilway  direc- 
tors was  paid,  and  tne  original  verdict  for  £32,408  was  thus 
reduced  oy  £9,436,  and  the  bankers  sued  out  an  elegit 
against  the  railway  company  for  the  balance  (£23,334)  due 
for  principal  and  interest.  The  writ  was  lodged  with  the 
sheriff  of  Hertfordshire,  who,  by  a  seizure  on  the  property 
of  the  railway  company,  levied  and  paid  to  the  bankers  a 
sum  of  £212  18^.  4^ 

On  the  8th  of  August,  1868,  the  bankers  filed  their  bill 
(amended  in  August,  1869)  against  the  railway  directors  and 
the  Watford  and  Rickmansworth  Railway  Company,  in 
which  the  bankers  insisted  that  the  directors  were  personally 
liable  to  make  i^ood  the  advances  made  upon  checks  authen- 
ticated as  described  in  the  letter  of  the  4th  of  July,  1860,  and 
that  they,*  the  bankers,  never  had  any  interest  in  the  stocks 
and  shares  of  the  company,  except  to  hold  them  as  collateral 
security ;  and  they  prayed  for  relief  in  respect  of  the  debt 
due  to  the  bank,  and  also  relief  from  any  liability  on  the 
shares. 

Answers  were  put  in,  and  evidence  taken ;  and  on  the  6th 
of  March,  1872,  Vice-Chancellor  Bacon  made  a  decree  de- 
claring the  transfer  of  the  shares  null,  and  the  entry  of  the 
bankers'  names  on  the  register  improperly  made,  and  also 
directing  that  the  defendants,  the  railway  directors,  should 
do  all  such  acts  as  were  necessary  to  effect  the  cancellation  of 
the  transfer.  The  decree  also  directed  an  account  of  what  was 
due  to  the  bank  for  advances  made  to  the  railway  company, 
and  declared  the  defendants  as  the  directors  personally  liable 
to  pay  what  should  be  found  due.  The  case  was  taken  by 
appeal  before  the  Lords  Justices,  who,  on  the  19th  of  July, 
1872,  reversed  the  order  of  the  Vice-Chancellor,  and,  (so  far 
as  concerned  the  part  relating  to  the  personal  liability  of 
105]  *the  directors),  ordered  the  bill  to  be  dismissed  with 
costs  as  to  the  directors  named.  This  appeal  was  then 
brought. 

There  was  no  decision  in  the  Lords  Justices'  Court  on  that 
part  of  the  order  which  directed  the  cancellation  of  the  regis- 
try of  the  shares. 

Mr.  Swanston,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  ap- 

¥ellants :    The  railway  company  here  was  in  want  of  funds, 
he  directors  made  themselves  personally  responsible  in  or- 
der to  obtain  them.     By  their  letter  to  the  bankers  they 
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must  be  taken  as  having  represented  themselves  clothed  with 
authority  to  obtain  the  funds,  and  to  direct  that  checks 
drawn  in  a  particular  manner  were  to  be  honored.  If  they 
had  no  lawful  authority  to  pledge  the  credit  of  the  company 
they  were  guilty  of  a  misrepresentation,  on  which  they  in- 
duced other  people  to  act,  and  they  were  bound  to  make 
good  their  own  representations :  CoUen  v.  Wright  (*).  Their 
own  act  did  not  authorize  them  to  do  what  they  pretended 
to  do,  and,  consequently,  what  they  did  was  done  on  their 
personal  responsibility.  When  asked  for  securities  they 
handed  to  the  appellants  preference  shares  and  debentures, 
and  by  so  doing  bound  themselves  to  make  good  these  secu- 
rities. That  was  the  principle  acted  on  in  Higgins  v.  Liv- 
ingstone^ where  Lord  Eldon  thus  stated  the  ground  of  such 
obligation  (") :  ''As  to  the  general  liability  of  parliamentary 
trustees,  if  I  were  to  give^an  opinion,  I  would  say  that  where 
persons  act  under  a  parliamentary  trust,  and  state  them- 
selves as  so  acting,  they  are  not  to  be  held  personally  respon- 
sible. But  this  also,  I  think,  rests  on  strong  principle,  that 
as  the  trustees  must  know  whether  there  are  lunds  to  answer 
the  purpose,  they,  when  they  contract  with  others  who  do 
not  Know,  act  as  if  representing  that  they  had  a  fund  appli- 
cable to  the  object,  and  are  then  personally  bound  to  provide 
a  fund  to  pay  the  contractcfre."  On  that  principle  the  respon- 
dents here  are  clearly  liable. 

It  is  admitted  that  if  trustees  act  strictly  within  the  line  of 
their  duty,  they  do  not  make  themselves  personally  responsi- 
ble; but,  as  the  Vice-Chancellor  said  in  Wilson  v.  Oood- 
man  ('),  where  they  neglect  that  line  and  go  beyond  it,  they 
become  personally  responsible.  The  respondents  did  so 
here.  The  case  of  Cherry  v.  Bank  of  Australasia  (*)  is  di- 
rectly in  point  with  the  present ;  and  *there,  because  [106 
the  directors  had  authorized  a  person  named  Clarke  to  draw 
a  sum  of  £4,000,  when  they  had  no  legal  power  so  to  au- 
thorize him,  they  were  held  responsible.  So  in  Levyis  v. 
Nicholson  (*)  they  were  held  liable  because  they  represented 
that  they  had  authority  which  they  did  not  in  reality  possess. 
[Lord  O'Hagan:  What  misrepresentation  do  you  find  in 
the  letter  of  July  ?]  The  direction  to  honor  the  checks  as  if 
they  had  full  authority  so  to  draw  the  checks,  which  at  the 
time  they  had  not,  was  itself  a  misrepresentation ;  it  was  one 
intended  to  induce  the  appellants  to  act  upon  it,  and  they 
did  act  upon  it.    Richardson  v.  Williamson  (•)  shows  that 

(»)  8  El.  &  Bl.,  64Y.  (*)  Law  Rep..  3  Pr.  Co.,  24. 

(»)  4  Dow.,  341,  365.  (»)  18  Q.  B.,  603. 

(»)  4  Hare,  54,  62.  (•)  Law  Rep.,  6  Q.  B.,  276. 
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if*  persons  induce  others  to  believe  that  they  have  power  to 
enter  into  binding  contracts  on  behalf  of  third  persons  when 
such  is  not  the  fact,  those  who  so  misrepresent  their  own 
powers  are  bound  to  make  good  what  they  nave  done.  There 
IS  a  class  of  cases,  all  decided  on  the  same  principle,  of  which 
Ghirney  v.  Behrendi^)  is  an  instance.  So  where  persons 
have  induced  others  to  purchase  a  bill  supposed  to  be  for- 
eign, but  which  was  not  so,  and  for  want  of  a  stamp  was 
therefore  invalid,  the  purchaser  has  been  held  entitled  to  re- 
covei*,  the  false  representation  being  sufficient  to  give  him 
that  right,  even  though  the  person  who  made  it  was  at  the 
time  ignorant  of  the  fact:  Gompertz  v.  Bartletti^) ;  Yowng 
V.  Cole  (").  And  in  Oeorge  v.  Skivington  (*)  the  same  princi 
pie  was  applied  to  the  sale  of  hair  wash,  though  the  person 
who  sold  it  did  not  know  that  it  was  injurious.  In  Parrott 
V.  Eyre  (*)  the  defendant  signed,  as  chairman  of  a  board  of 
road  trustees  appointed  under  the  provisions  of  a  Road  Act, 
a  resolution  that  the  plaintiff  (the  treasurer)  should  be  re- 
quested to  make  an  advance  of  £1,000  to  the  board ;  no  bond 
was  given  to  secure  the  advance,  but  the  trustees  who  had 
requested  the  advance,  though  they  sent  to  the  plaintiff  a 
signed  minute  of  the  resolution  by  which  they  made  the  re- 
quest, were  held  to  have  made  themselves  personally  respon- 
sible to  him.  And  a  company  may  make  itself  liable  by 
adopting  an  agreement  made  by  one  of  its  promoters :  Wil- 
liams V.  8t  Oeorge^  s  Harbor  Company  {^\  wnere  proceedings 
107]  had  at  first  been  taken  against  the  individual  *pro- 
moter,  and  the  company  had  then  taken  on  itself  the  respon- 
sibility which  it  was  never  denied  he  had  incurred. 

In  this  case  Lord  Justice  Mellish  laid  down  the  broad  prop- 
osition that  a  man  was  not  ''liable  for  making  a  misrepresen- 
tation unless  it  is  a  misrepresentation  in  point  of  fact,  and 
not  merely  in  point  of  law"  (') ;  but  that  d!epends  on  what  is 
the  nature  of  that  misrepresentation.  If  it  is  a  misrepre- 
sentation of  a  legal  right,  pretended  to  be  possessed  by  the 
person  who  asserts  it,  and  a  man  is  injured  thereby,  he  may 
claim  compensation.  The  misrepresentation  in  itself  may  be 
nothing,  it  may  be  that  of  a  mere  opinion  on  doctrine,  but 
if  it  is  a  misrepresentation  as  to  title,  and  the  rights  and 
character  of  the  parties  who  make  it,  and  if  it  is  made  with 
the  intention  of  inducing  another  to  act  upon  it,  and  it  does 
so  induce  him  to  act,  and  he  thereby  suffers,  he  may  obtain 

(»)  8' EL  A  BL,  622.  (»)  10  Bing.,  283. 

(«)  2  El.  A  BL,  849.  («)  2  De  G.  «fe  J.,  547;  27  L.  J.  (Ch.), 

(3)  8  Bing.  N.  C,  724.  691. 

{*)  Law  Rep.,  5  Ex.,  1.  C)  Law  Rep.,  7  Ch.  Ap.,  802. 
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compensation.  Here  the  misrepresentation  was  as  to  the 
fact  that  thev,  as  directors,  had  power  to  authorize  a  general 
drawing  of  checks,  and  possessed  the  character  and  the  right 
of  directors  vested  with  such  a  power.  This  misrepresen- 
tation brought  it  within  the  principle  of  Richarason  v. 
Williamson  (*),  where,  because  directors  signed  a  certifi- 
cate as  to  the  deposit  and  repayment  of  a  sum  of  money 
which  their  society  had  no  legal  power  to  borrow,  they  were 
held  personally  liable. 

It  is  not  to  be  supposed  that  courts  will  treat  a  mistake  in 
point  of  law  as  something  which  may  be  committed  under 
such  circumstances  without  giving  a  right  to  compensation. 
In  StoTie  V.  Godfrey  (')  it  was  expressly  decided  that  the  court 
will  relieve  against  mistakes  in  point  of  law  as  well  as  mis- 
takes in  point  of  fact ;  and  Brouahton  v.  HvM  (*)  is  to  the 
same  effect.  Rashdall  v.  Ford  Q  was  referred  to  by  the 
Lord  Justice  Mellish  in  the  court  oelow  (*)  as  establishing  a 
different  principle ;  but  that  case  does  not  authorize  tne 
conclusions  drawn  from  it.  He  supposed  that  in  Rashdall 
v.  Fordid)  there  was  a  ''direct  representation,"  which  did 
not  exist  here;  but  the  words  of  a  representation,  even 
though  in  themselves  indirect,  may  be  such,  and  they  are  so 
here,  as  to  produce  on  the  mind  of  a  third  person  tne  most 
direct  effect.  *If  that  effect  is  produced,  tne  words  [108 
that  produce  it  are  in  themselves  of  little  consequence.  The 
bankers  are  therefore  entitled  to  recover  from  the  directors 
the  amount  of  the  checks.  Here,  too,  in  the  dealings  with 
the  bankers  the  shares  were  treated  as  paid-up  shares,  and 
they  were  accepted  in  the  belief  that  that  character  really 
belonged  to  them.  It  was  not  so,  and  it  is  clear  that  the 
bankers  are  entitled  to  have  the  representation  made  good, 
or  to  be  relieved  from  a  liability  which  they  had  uncon- 
sciously undertaken  on  the  faith  of  something  that  proved 
to  be  utterly  incorrect. 

Sir  /.  Karsldke^  Q.C.,  Mr.  Fry^  Q.C.,  and  Mr.  Speed, 
were  for  the  respondents. 

The  Lord  Chancellor  (at  the  end  of  the  argument  for 
the  appellants)  asked  the  respondent's  counsel  if  they  had 
any  obiection  to  urge  against  such  an  alteration  in  the  decree 
a«  would  relieve  the  bankers  from  any  liability  on  the  shares 
deposited  with  them  and  registered  in  their  names.  The 
alteration  would  be  to  this  effect:  "It  is  ordered  that  the 
defendants  do  join  and  concur  in  all  acts  necessary  for  can- 

0)  Law  Rep.,  6  Q.  B.,  276.  (*)  Law  Rep,  2  Eq.,  760. 

(«)  6  De  G.  M.  &  G.,  76.  (*)  Law  Rep.,  7  Oh.  Ap.,  802. 

(»)  3  De  G.  <k  J.,  601 ;  28  L.  J.  (Ch.),  167. 
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celling  the  names  of  the  plaintiffs  Beattie  and  Barton  in  the 
register  of  shareholders  of  the  railway  company,  and  there- 
upon it  is  ordered  that  the  plaintiffs'  bill  do  stand  dismissed 
out  of  this  court  with  costs." 

The  respondents'  counsel  said  they  had  no  objection 
to  this. 

The  Lord  Chancellor  (Lord  Cairns)  then  moved  the  judg- 
ment of  the  house : 

My  lords,  this  case,  which  in  its  progress  has  become  en- 
veloped in  a  large  quantity  of  paper,  in  reality  raises  ques- 
tions which  are  very  small  in  themselves,  and,  as  appears  to 
me,  very  easily  answered ;  although  they  involve,  upon  the 
one  side  and  upon  the  other,  a  considerable  sum  in  point  of 
money. 

Mv  lords,  the  bill  in  the  Court  of  Chancery  below  was  filed 
by  the  public  officers  or  trustees  of  the  Union  Bank  of  Lon- 
don against  the  Rickmansworth  Railway  Company  and 
against  its  directors  and  its  secretary,  rutting  aside  that 
which  was  a  very  minor  part  of  the  case,  the  question  whether 
the  names  of  the  plaintiffs  should,  as  regards  the  future,  be 
109]  removed  from  the  list  of  shareholders  of  *the  company, 
the  real  (question  which  was  in  controversy  in  the  suit  was 
the  question  of  the  personal  liability  of  the  directors  of  the 
company  to  the  plaintiffs.  That  personal  liability  was  sought 
to  be  fixed  upon  the  directors  oy  two  arguments ;  the  first 
arising  out  of  the  manner  in  which  the  checks  of  the  rail- 
way company  upon  its  bankers,  the  Union  Bank,  were 
drawn ;  and  the  second  arising  out  of  a  narrative  connect<?d 
with  the  handing  over  and  transfer  to  the  Union  Bank  and 
its  officers  of  certain  preference  shares  and  debentures  of  the 
company. 

Now,  my  lords,  with  regard  to  the  first  of  these  questions, 
the  question  of  the  liability  in  respect  of  the  checks  which 
had  Deen  signed  by  the  directors,  the  equity  which  was 
alleged  by  the  bill  appears  to  have  been  of  somewhat  of  an 
af  terjihought,  and  to  nave  been  inserted  in  the  bill  by  amend- 
ment, for  the  only  part  of  the  bill  that  I  can  find  referring 
to  that  question  is  to  be  found  in  a  paragraph  which  from 
its  numbering  appears  to  have  been  inserted  by  amendment, 
namely  No.  49a.  It  is  this:  ''AH  the  moneys  which  the 
bank  advanced  and  paid  were  paid  and  advanced  at  th^ 
request  of  the  defendants,  the  directors,  and  as  they  directed, 
and  the  bank  honored  and  paid  the  checks  of  any  two  of  the 
directors,  countersigned  by  the  secretary,  by  virtue  of  a  writ- 
ten authority  of  the  4th  of  July,  1860,  signed  by  three  of 
them  and  assented  to  by  all  the  others,  and  on  the  faith  that 
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the  company  or  its  directors  would  repay  the  same  and  in- 
terest, and  the  plaintiffs  submit  that  the  defendants  the 
directors  are  personally  responsible  for  all  such  of  the  said 
moneys  as  they  were  not  authorized  to  borrow  or  in  respect 
of  which  they  had  no  power  to  bind  the  company,  with  in- 
terest." The  allegation  is  that  the  bank  honored  ''the 
checks  of  any  two  of  the  directors,  countersigned  by  the 
secretary,  by  virtue  of  a  written  authority  of  the  4th  of  Jiily> 
1860,  signed  by  three  of  them,  and  assented  to  by  all  the 
others,  and  on  the  faith  that  the  company  or  its  directors 
would  repay  the  same." 

My  lords,  what  was  this  authority,  upon  the  faith  of  which 
it  is  said  that  these  checks  were  paid  ?  It  is  a  very  short 
letter  addressed  to  the  directors  of  the  Union  Bank  of  Lon- 
don or  their  manager  at  the  Temple  Bar  branch :  [His  lord- 
ship read  the  letters,  see  ante^  p.  103.] 

My  lords,  so  far  as  this  authority  is  concerned,  of  course 
it  *would  only  be  a  matter  affectine  the  three  directors  [110 
who  signed  it,  Gary,  Capel,  and  Warwick.  But  what  does 
the  authority  amount  to?  At  that  time,  there  is  no  dis- 
pute, that  tne  account  of  the  railway  company  with  the 
bankers  had  not  been  overdrawn.  In  point  of  fact  the 
bankers  had  a  balance  in  their  hands  belonging  to  the  com- 
pany. It.appears  to  me  that  the  letter  is  nothing  more  than 
a  simple  intimation  of  a  most  business-like  kind  transmitted 
to  the  bankers  of  the  company,  as  to  the  manner  in  which 
they  were  to  expect  checks  emanating  from  the  company 
to  be  signed — an  intimation  to  them  that  unless  the  checks 
were  signed  in  this  way,  they  were  not  to  treat  them  as  the 

Eroperly  authorized  checks  of  the  company,  and  were  not  to 
onor  them.  There  is,  in  this  document,  no  undertaking 
whatever  on  the  part  of  any  director  of  the  company  that  he 
will  be  answerable  for  the  debts  of  the  company,  or  that  if 
these  checks  are  not  paid  by  the  company  he  himself  will 
pay  them.  In  point  of  fact,  the  account  of  the  company 
with  the  bank  at  that  time  not  being  overdrawn,  this  author- 
ity, as  I  read  it,  is  nothing  more  than  a  statement  as  to  how 
checks  were  to  be  drawn  upon  that  balance  which  was  in  ex- 
istence at  the  bank.  So  far  as  this  authority  is  concerned, 
it  was  not  in  any  way  a  direction  to  the  bank  to  honor 
checks  after  the  whole  of  that  balance  had  been  withdrawn. 
But  then,  my  lords,  the  appellants  at  your  lordships'  bar 
go  on  from  that  and  say,  even  supposing  that  this  is  not  an 
authority  during  all  time  to  honor  checks,  whether  there 
was  a  balance  or  not  at  the  bankers',  still  after  the  whole  of 
the  balance  was  exhausted,  checks  did  in  fact  continue  to  be 
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drawn  upon  the  bank  and  to  be  honored  by  the  batik,  and  for 
those  checks  the  directors  are  personally  liable,  because,  it 
is  said,  every  check  so  drawn  (that  is,  drawn  after  the  bal- 
ance was  exhausted)  must  be  taken  to  have  been  a  represen- 
tation of  some  kind,  (it  is  difficult  to  sav  what),  oy  the 
directors  to  the  bank,  by  virtue  of  which  tney  become  per- 
sonally liable.  My  lords,  if  checks  are  from  time  to  time 
drawn  on  a  bank  on  behalf  of  a  railway  company,  the 
bankers  are  perfectly  aware  whether  they  have  got  in  their 
hands  a  balance  of  the  company,  or  whether  they  have  not. 
If  they  have  in  their  hands  a  balance  of  the  company,  it 
is  their  duty  to  honor  the  checks,  provided  only  tney  are 
111]  drawn  in  the  manner  that  has-been  specified.  If,  on 
the  other  hand,  they  have  not  a  balance  in  their  hands  be- 
longing to  the  railway  company,  it  is  for  them  to  consider 
whether  they  will  run  the  risk  of  allowing  the  account  to  be 
overdrawn,  and  whether,  if  they  do  so,  the  Taw  will  allow  them 
to  recover  as  upon  a  loan,  or  as  upon  an  advance  of  money, 
against  the  railway  company.  Those  are  matters  which  it  is 
for  the  bankers,  and  for  them  alone,  to  consider,  and  I  can  see 
nothing  in  the  fact  that  checks  are  drawn  and  signed  by 
directors  of  a  railway  company,  upon  a  bank,  which  knows 
its  own  affairs,  and  knows  the  state  of  the  balances  of  its 
customers,  that  should  in  any  way  make  those  directors  of 
the  railway  company  personally  liable. 

My  lords,  we  were  referred  by  the  learned  counsel  for  the 
appellants  to  a  case  before  the  Privy  Counsel  which  was 
said  to  be  relevant  to  their  argument  upon  this  point ;  but  I 
cannot  find  in  that  case  anyming  whatever  which  supports 
the  argument  on  behalf  of  the  appellants.  That  case, 
namely,  the  case  of  Cherry  v.  Bank  of  Australasia  (*),  was 
an  extremely  simple  one.  Two  directors  of  a  company  in  a 
colony,  who  were  not  a  majority,  and  who,  therefore,  accord- 
ing to  the  company's  act,  had  no  right  to  bind  it,  transmitted 
to  the  bankers  a  letter,  in  which  they  stated  that  a  particular 
person  had  been  legally  appointed  manager  of  the  company, 
and  was  authorized  to  draw  checks.  At  the  time  when  this 
letter  was  transmitted,  in  point  of  fact,  the  account  of  the 
company  was  overdrawn  at  the  bankers',  and  the  manager 
had  not  been  legally  appointed.  It  was  a  statement  false  in 
fact  and  erroneous  in  law,  that  he  had  authority  to  draw 
checks  upon  the  bankers,  or  to  bind  the  company.  The 
court  therefore  proceeded,  and,  as  I  humbly  venture  to 
think,  rightly  proceeded,  upon  the  well-known  principle  of 
law,  that  if  a  false  statement  is  made,  false  to  the  knowledge 

(')  Law  Reix,  8  Pr.  Co.,  24. 
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of  the  person  making  it,  of  a  fact  whicli  is  at  the  time  practi- 
cally ascertained  one  way  or  the  other,  and  that  statement 
is  acted  upon,  and  was  meant  to  be  acted  npon,  by  others, 
the  persons  who  acted  upon  and  were  misled  bv  that  false 
statement,  have  a  remedy  against  the  person  who  made  it. 
My  lords,  that  in  no  way  applies  to  the  present  case.  In 
the  authority  to  honor  checks  dated  the  4th  of  July,  1860, 
there  is  nothine  which  was  in  any  way  a  misrepresentation 
or  error.  In  the  fact  that  ^checks  did  from  time  to  [112 
time  continue  to  be  drawn  after  the  balance  was  exhausted, 
there  was  no  misrepresentation,  for  the  bankers  knew  all 
the  facts.  There  was  no  error,  because  a  check  of  that  kind 
does  not  contain  upon  the  face  of  it,  or  in  reality,  any  asser- 
tion of  any  fact. 

My  lords,  I  pass,  with  those  observations,  from  that  part 
of  the  case,  and  I  now  come  to  the  second  head  of  equity — 
that  connected  with  the  preference  shares  and  the  debentures 
to  which  I  have  referred^  It  will  be  necessary  that  I  should 
give  your  lordships  a  slightly  prolonged  narrative  as  to  the 
way  m  which  that  question  anses,  and  although  the  letters 
must  to  some  extent  be  referred  to,  I  think  in  one  point  of 
view  it  is  satisfactorv  that  the  whole  question  rests,  as  it  ap- 
pears to  me,  upon  the  construction  of  those  letters.  Your 
lordships  need  not  be  embarrassed  bv  any  of  the  evidence 
in  the  case  apart  f roin  the  letters,  f  pr  1  cannot  find  that  any- 
thing was  said  or  done  in  the  transactions  between  these 
different  parties  except  that  which  has  been  put  in  writing 
in  the  correspondence  to  which  I  am  going  to  refer. 

I  will  ask  your  lordships  to  commence  with  a  letter — ^a 
very  important  one,  as  it  seems  to  me — of  the  19th  of  De- 
cember, 1862.  At  that  time  the  Rickmansworth  Company 
had  stood  upon  its  original  act  of  Parliament ;  it  had  not  at 
that  time  obtained  an  act,  which  it  obtained  in  the  year 
1863,  authorizing  the  issue  of  some  preference  shares  and 
the  borrowing  on  debentures  of  a  certain  additional  sum  of 
money.  The  letter  of  the  19th  of  December,  1862,  is  from 
the  manager  of  the  bank  to  the  railway  company,  that  is  to 
say,  to  Lord  Ebury,  as  one  of  the  directors  of  the  railway 
company.  It  is  the  second  part  of  the  letter  to  which  I 
refer :  "I  have  farther  to  request  that  the  unissued  shares' ' — 
that  is,  shares  unissued  under  the  first  act,  with  which  your 
lordships  have  now  nothing  to  do — ''be  ffiven  to  the  bank  as 
'collateral  security,  and  that  your  board  will  undertake  to 
hand  to  the  bank  such  preference  shares  and  debentures  as 
you  may  obtain  authonty  to  raise  in  next  session  of  Parlia- 
ment." 

9  Eng.  Rep.  10 
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Now,  my  lords,  what  did  this  letter  mean  ?  I  jjray  your 
lordships  to  observe,  in  the  first  place,  that  this  is  not  the 
case  of  a  railway  company  or  of  railway  directors  coming 
to  a  bank  and  offering  a  security  which  they  describe  in  a 
113]  particular  way.  It  is  *the  case  of  the  manager  of  a 
bank  describing  for  himself  the  security  which  he  chooses 
to  ask  for ;  and  I  ask  your  lordships  whether  it  is  possible 
to  read  this  letter  of  tne  manager  of  the  bank  as  a  letter 
which  means  that  he  expected  to  receive  shares  which  should 
be  paid  up  aliunde^  paid  up  by  the  directors  of  the  railway 
company,  and  should  be  assigned  as  paid-up  shares,  and 
that  he  should  receive  debentures  upon  which  somebody 
else  had  advanced  the  whole  amount  of  money,  and  which 
were  to  be  assigned  to  the  bank  as  debentures,  carrying 
vrith  them  the  evidence  that  money  to  the  full  amount  had 
been  already  advanced  to  the  railway  company.  Such  an 
interpretation  would  be  contrary  to  the  plain  and  obvious 
meaning  of  the  words.  What  the  manager  asks  is  this — 
that  which  is  perfectly  well  known  and  not  at  all  uncommon 
in  matters  of  this  kind — that  the  bank,  which  was  largely 
under  advance  to  the  railway  company,  should  become  the 
dominus  of  the  whole  issue  which  was  expected  to  be  author- 
ized by  Parliament,  whether  of  shares  or  of  debentures. 
The  words  are  :  ''I  request  that  your  board  will  undertake 
to  hand  to  the  bank  such  preference  shares  and  debentures 
as  you  may  obtain  authority  to  raise." 

Well  now,  my  lords,  I  turn  to  the  answer  to  that  request : 
"My  directors,'^'  says  the  secretary  or  an  officer  of  the  rail- 
way company,  writing  to  the  manager  of  the  bank,  ''desire 
me  to  assure  you  that  all  unused,  and  all  preference  shares 
and  debentures  to  be  created  by  a  bill  about  oeing  introduced 
into  Parliament,  shall  be  handed  to  your  bank  in  a  sufficient 
amount  to  cover  the  balance  now  due  upon  the  account  of 
the  company."  That  was  the  request  of  the  bank,  and  that 
was  the  undertaking  of  the  company.  Your  lordships  will 
find  that  letter  of  the  19th  of  December,  1862,  referred  to 
more  than  once  afterwards. 

I  pass  on  now  to  another  proceeding  of  the  same  kind. 
It  appears  that  upon  reflection,  and  upon  consultation  be- 
tween the  bankers  and  their  solicitors,  tney  were  anxious  to 
obtain  a  promise  in  a  somewhat  different  form  from  the  rail- 
way company  ;  and  Messrs.  Benham  and  Tindall  write  thus 
to  the  officer  of  the  railway  company  on  the  23d  of  February," 
1863:  "Counsel  has  advised  that  we  should  require  the 
chairman  and  directors  to  give  their  undertaking  to  use 
their  best  endeavors  in  their  individual  capacities  to  obtain 
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for  the  bank  what  vour  letter  of  the  19th  of  ^December,  [114 
1862,  promises.  We  have,  therefore,  to  ask,  if  you  see  no 
obiection  to  the  form  in  which  the  undertaking  is  drawn," 
to  have  it  stamped  and  to  get  it  signed  by  the  chairman  and 
directors  of  the  company.  The  draft  of  the  proposed  under- 
taking was  inclosed.  I  will  not  read  it  all,  but  vour  lord- 
ships will  see  that  it  would,  in  effect,  have  Dound  the 
chairman  and  directors  of  the  railway  company  to  under- 
take personally,  jointly,  and  severally  to  use  their  best 
endeavors  "to  cause  to  be  handed  to  and  deposited  with, 
as  security  to  the  said  bank,  all  the  present  unissued  shares 
of  the  said  company,  and  all  preference  shares  and  debentures 
to  be  created  by  a  bill  introduced  into  Parliament,  intituled 
a  bill  to  grant  further  powers  to  the  Watford  and  Rickmans- 
worth  Railway  Company,  to  a  sufficient  amount  as,  fnllv 
paid  up,  to  cover  the  amount  due  upon  such  checks,  with 
interest  and  commission  thereon  at  the  date  of  such  deposit, 
and  also  with  full  power  to  the  bank  to  realize  such  shares, 
debentures,  and  other  securities  at  their  free  pleasure,  and 
to  apply  the  proceeds  in  liquidation,"  with  a  proviso  that 
such  security  should  not  be  realized  below  par  without 
giving  notice  to  the  company. 

Now,  my  lords,  was  tnat  draft,  which  it  appears  to  me 
would  have  varied  materially  the  contract  in  the  preceding 
letters,  accepted,  or  agreed  to,  on  behalf  of  the  railway 
company?  1  took  the  liberty  of  asking  the  question  of  the 
counsel  at  the  bar,  and  your  lordships  were  referred  to  a 
passage  in  an  answer  of  the  directors.  My  lords,  that  pas- 
sage seems  to  me  to  show  that,  in  place  of  being  accepted  or 
agreed  to,  the  draft  was  not  accepted  by  the  directors  of  the 
railway  company.  In  the  tenth  paragraph  of  the  answer, 
the  directors,  answering  in  another  suit,  said:  "Tlie  said 
di-aft  undertaking  was  never  in  fact  signed  by  us,  these  de- 
fendants, the  directors,  or  by  any  of  us,  but  its  form,  as  so 
altered,  was  never,  to  the  best  of  our  belief,  objected  to  on 
behalf  of  the  said  Union  Bank,"  and,  no  doubt  they  would 
not  object  to  it,  for  it  was  their  own  document.  "Notwith- 
standing this  omission  to  sign  the  undertaking,  it  was  always 
considered  by  us,  these  defendants,  the  directors,  that  we 
were  bound  on  behalf  of  the  said  company,  and  in  pursuance 
of  the  assurance  given  in  the  said  letter  of  the  said  Mr. 
Jeyes,  dated  the  19th  of  December,  1862 "-^to  do  what?— 
''effectuaUy  to  vest  all  the  *unissued  shares  of  the  [115 
company  in  the  bank  or  its  nominee ;"  that  is,  the  shares 
under  tne  first  act  of  Parliament,  which  are  now  out  of  the 
case.     There  is,  therefore,  here  no  statement  whatever  that 
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the  draft  was  ever  accepted  or  acted  upon,  or  was  taken  by 
the  railway  company  or  its  directors  as  binding  upon  them. 

Then,  let  us  pass  on  to  another  matter.  It  appears  that 
on  the  22d  of  January,  1864,  the  bank  manager  writes  to 
the  railway  company.  Your  lordships  will  observe  that  we- 
thus  pass  over  the  whole  of  the  year  1863,  and  over  the 
time  during  which  the  second  act  oi  Parliament  was  passed. 
That  second  act  of  Parliament  having  passed,  the  bank 
manager  writes,  on  the  22d  of  January,  1864:  "After  sev- 
eral attempts,  I  gave  the  matter  up  for  the  time,  and  rely- 
ing upon  the  promises  of  the  board  that  the  bank  debt 
should  be  the  hrst  charge  upon  the  preference  shares  and 
debentures  about  to  be  raised  by  a  bill  then  in  Parliament, 
I  have  been  anxiously  waiting  some  communication  for 
months  past  in  fulfilment  of  this  promise."  That  must  be 
the  promise  contained  in  the  letter  of  the  19th  of  December, 
1862,  for  no  other  had  been  given.  In  answer  to  that,  the 
secretary  of  the  company  acknowledges  the  receipt  of  the 
letter  on  the  23d  of  January,  and  he  says  that  he  has  at  once 
communicated  with  the  chairman  and  directors  of  the  com- 
pany. And  after  that  (for  some  intervening  letters  are  un- 
important), the  manager  of  the  bank  writes  thus,  on  the 
27tn  of  February :  "In  reply  to  your  favor  of  yesterday,  I 
beg  to  inform  you  that  I  cannot  pay  the  interest  on  the 
Watford  and  Kickmansworth  Railway  debentures,  due  the 
Ist  of  March,  without  I  have  the  personal  undertaking  of 
the  directors  to  the  bank  for  the  repayment  of  the  same." 

My  lords,  let  us  see  what  happened  a  little  later  on. 
After  some  intervening  correspondence,  in  the  course  of 
which  it  is  not  unimportant  to  remember  that  the  bankers 
did  obtain  the  personal  guarantee  of  the  directors,  confess- 
edly such,  for  the  payment  of  this  interest,  and  we  find  that 
on  the  8th  of  December,  1864,  the  manager  of  the  bank 
writes  this  very  important  letter:  "The  aelay  in  settling 
the  laree  amount  due  to  this  bank  causes  my  directors  con- 
sideiuble  uneasiness,  and  I  have  been  instructed  to  apply  to 
you"  (that  is,  to  the  secretary  of  the  railway  company)  "for 
a  transfer  of  at  least  £20,000  of  the  unissued  preference 
116]  *shares. ' '  Your  lordships  will  observe  that  what  he  is 
applying  for  is  not  for  £20,000  worth  of  paid-up  shares,  or 
of  shares  which  had  been  taken  by  other  persons,  and  been 
paid  upon  by  those  other  persons,  but  for  a  transfer,  which 
must  of  course  mean  a  transfer  to  the  bank,  of  £20,000  worth 
of  unissued  preference  shares,  upon  which,  of  necessity, 
nothing  had  been  paid,  "  into  the  joint  names  of  myself  and 
John  Arthur  Barton,  Esq.,  of  2  Princes  Street,  Mansion 
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House,  to  be  held  by  the  bank  as  collateral  security. ' '  Now, 
if  this  had  been  done,  and  done  in  this  form,  undoubtedly 
the  officers  of  the  bank  would  have  taken  these  shares  with 
all  their  liabilities.  ''And  I  am  to  request  at  the  same  time 
that  your  unissued  debentures  are  to  oe  transferred  to  the 
same  names,  you  undertaking  to  do  this  when  you  are  in  a 
position  to  issue  them." 

My  lords,  I  was  certainly  surprised  to  hear  it  said  at  the 
bar  that  Mr.  Beattie  was  not  aware  of  the  manner  in  which 
the  company  could  legally  issue  these  debentures.  What  did 
Mr.  Beattie  mean  when  he  spoke  of  the  railway  company  being 
''in  a  position  to  issue"  debentures  which  were  authorized 
by  the  act,  which  authorized  the  issue  of  preference  shares  ? 
lliere  is  only  one  circumstance  which  puts  a  railway  com- 
pany in  a  position  to  issue  debentures,  and  that  is  having  a 
certain  amount  of  the  share  capital  of  the  company,  with 
reference  to  which  those  debentures  are  to  be  issued,  sub- 
scribed for  and  paid  up.  It  appears  to  me,  my  lords,  that 
this  is  a  letter  which  shows  in  the  clearest  way,  that  what 
the  bank  manager  was  asking  for  was  an  immediate  hand- 
ing over,  or,  as  he  calls  it,  a  transfer,  of  all  the  preference 
shares,  and  he  says  that  then  he  would  be  satisfied  that,  as 
those  shares  got  out  amonc  the  public  and  became  paid 
upon,  he  should  have  the  debentures  also,  when  the  com- 
pany became  in  a  position  to  issue  them. 

Then,  my  lords,  you  find  the  answer  to  that  letter.  I 
ought  to  remind  vour  lordships  that  we  were  referred  to  a 
minute  made  by  the  railway  directors,  and  which  was  made 
in  consequence  of  the  last  letter  which  I  have  read ;  but  I 
prefer  not  to  take  the  minute,  which  is  really  the  language 
of  the  company  speaking  to  itself,  but  the  letter  which  was 
written  to  the  bank  manager  on  the  20th  of  December,  1864. 
That  letter  runs  thus  :  *"I)earSir, — I  submitted  your  [117 
letter  of  the  8th  instant  to  the  directors,  and  I  am  instructed 
to  inform  you  that  they  will  have  no  objection  to  carry  out 
the  arrangement  yon  suggest,  and  have  instructed  me  to 
allot  the  shares  you  name  to  Mr.  Barton  and  yourself,  to 
be  held  by  you  as  collateral  security  for  the  debt  owing  to 
the  bank.'''  My  lords,  I  submit  here  that  it  is  impossible  for 
persons  engaged  in  business,  and  conversant  with  the  way 
in  which  the  aflfairs  of  banks  are  conducted,  to  allege,  after 
receiving,  without  remonstrance,  a  letter  of  this  kind,  that 
they  considered  that  they  were  not  to  be  grantees  of  these 
shares,  but  to  have  these  shares  as  shares  upon  which  the 
persons  to  whom  they  were  first  given  had  paid  up  the 
whole  of  the  capital. 
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Your  lordships  will  find  that,  afterwards,  on  the  3d  of 
January,  1865,  the  formal  resolutions  for  the  issue  of  pref- 
erence shares  having  been  come  to,  the  secretary  writes  to 
the  bank  manager  in  these  terms :  "I  have  now  to  acquaint 
you  that  the  issue  of  the  new  preference  shares  having  been 
finally  sanctioned  at  the  half-yearly  meeting  of  the  company 
held  on  the  23d  ult.,  I  am  now  prepared  to  place  the  snares 
and  debentures  named  in  your  letter  in  your  j)osses8ion  as 
collateral  security  to  the  bank  for  the  debt  owing,  pending 
some  more  definite,  and,  I  trust,  speedy  arrangement  for  the 
liquidation  of  that  debt.  I  propose,  as  the  course  usually 
adopted  in  such  cases,  to  register  the  shares,  &c.,  in  the 
names  of  two  of  the  directors  of  the  company,  who  will  ex- 
ecute a  transfer  of  them  to  you  and  Mr.  Barton  on  a  mutual 
understanding  that  they  are  to  be  held  by  you  only  as  col- 
lateral security  to  the  bank." 

My  lords,  whatever  form  the  shares  may  appear  to  be  in, 
whatever  form  the  debentures  may  appear  to  be  in,  the 
transaction  upon  this  letter  is  perfectly  manifest.  The 
bankers  were  to  have  in  their  possession,  pending  realization 
of  shares  and  of  debentures,  the  whole  of  the  shares  and  the 
whole  of  the  debentures.  It  would  be  for  the  railway  com- 
pany, for  its  own  benefit  as  well  as  for  the  benefit  of  the 
bank,  to  pass  those  shares  as  rapidly  as  they  could  into  the 
market — ^to  have  them  taken  up  and  the  capital  paid  as  far 
as  it  could  be  paid  upon  them  ;  but  the  bankers,  having  the 
shares,  would  be  enabled  to  have  the  control  over  that 
operation,  and  to  take  care  that  any  capital  coming  by 
118]  virtue  of  *those  shares  to  the  company  should  pass 
into  their  hands  and  be  available  for  the  liquidation  of  their 
debt.  In  like  manner,  also,  the  bankers  would  be  able, 
when  the  proper  amount  of  capital  was  subscribed  for,  and 
paid  upon,  in  respect  of  the  shares,  to  pass  the  debentures 
also  into  the  market  with  the  proper  magisterial  certificate 
of  the  payment  of  the  necessary  amount  of  capital.  In  this 
way  they  would  have  the  control  of  the  whole  of  the  issue, 
and  thus  be  able  to  prevent  the  railway  company  from  pass- 
ins  the  shares  or  the  debentures  into  any  other  nands. 

My  lords,  the  manager  does  not  repudiate  that  letter,  but, 
on  the  9th  of  January,  he  says :  "In  reply  to  your  letters 
of  the  3d  and  9th  instant,  I  beg  to  say  I  am  quite  prepared 
to  accept  the  shares  and  debentures  as  collateral  security 
pending  your  disposal  of  them."  Then  the  whole  narrative 
IS  ended  by  the  secretary  to  the  company  writing  to  the 
manager  on  the  18th  of  January,  "I  have  now  the  pleasure 
to  forward  you  herewith  the  under-mentioned  preference 
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shares,  certificates,  and  mortgage  deeds  standing  in  the 
names  of  Lord  Ebury  and  Mr.  J.  H.  Dillon,  two  of  our  di- 
rectors, accompanied  by  deed  of  transfer  executed  by  the 
above  gentlemen  in  favor  of  yourself  and  Mr.  J.  A.  Barton ;" 
that  being,  in  fact,  all  that  was  described  by  the  manager  of 
the  bank  as  being  the  form  in  which  these  transactions  were 
usually  effected.  But  we  have,  as  the  origin  and  inception 
of  the  transaction,  the  original  request  of  the  bank,  and  the 
answer  to  and  acceptance  of  that  request,  which  explains 
clearly,  at  the  beginning,  what  the  character  of  the  whole 
transaction  was  to  be. 
My  lords,  that  really  exhausts  the  whole  of  the  second 

{)art  of  the  case.  It  appears  to  me  that  there  is  no  pretence 
or  saying  that  there  was  on  the  part  of  these  directors  any 
misrepresentation  with  reference  to  these  preference  shares 
or  these  debentures.  The  manager  of  the  oank  knew  what 
he  had  asked  for,  and  it  appears  to  me  that  he  got  exactljr 
the  thing  which  he  asked  lor,  and  consequently  that  it  is 
much  too  late  for  the  bank  now  to  allege,  founding  itself 
upon  the  form  of  the  preference  shares  and  the  debentures, 
tnat  that  form  amounted  to  a  representation  on  the  part  of 
the  directors  of  the  railway  company,  that  in  point  of  fact 
these  shares  had  been  allotted  really  and  bona  fide  to  other 
persons,  and  paid  upon  by  those  other  persons,  and  that 
these  ^debentures  had  actually  been  issued  for  money  [119 
or  money's  worth  advanced  by  other  persons  to  the  company. 
Now,  my  lords,  I  have  to  add  to  what  I  have  already  said 
one  other  observation ;  I  should  be  quite  satisfied  to  rest 
the  case  where  I  have  placed  it,  but  after  all,  the  whole 
equity  alleged  by  these  appellants  is  founded  upon  this — 
that  th^re  was  some  right  which  the  bank  expect^  to  have, 
might  nave  had,-  and  ought  to  have  had,  of  asserting  against 
the  railway  directors  its  claim  to  the  recovery  of  the  debt 
which  was  due  to  the  bank  from  the  railway  company.  The 
equity  is  put  thus,  that  the  directors  of  the  railway  com- 
pany have  misled  the  plaintiffs  into  thinking  that  they  had 
a  personal  liability  of  the  railway  directors,  when,  in  point 
of  fact,  they  had  not  a  legal  personal  liability  of  the  railway 
directors.  But,  my  lords,  is  there  any  foundation  for  that 
allegation  ?  I  find  in  the  bill  of  the  bank  itself  this  state- 
ment, that  the  sum  due  from  the  company  to  the  bank 
amounted  in  March,  1865,  to  upwards  of  £30,000,  and  fre- 
quent applications  for  its  payment  having  been  unavailing, 
the  bank  commenced  an  action  in  the  Court  of  Common 
Pleas  against  the  railway  company  for  recovery  of  the  sum 
owing  and  interest,  and  obtained  judgment  for  £32,408  65. 
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dd.—thsA  of  that  amount  the  sum  of  £9,436  8s.  4d.  was  paid 
by  some  of  the  directors  on  behalf  of  the  colnpany  in  part 
satisfaction  of  the  judgment  debt — that  £23,000  still  remain- 
ing due  to  the  bank,  a  writ  of  elegit  was,  on  the  8th  of  Jan- 
uary, 1866,  issued  out  of  the  Court  of  Common  Pleas  against 
the  railway  company  for  the  sum  of  £23,334  3^.  9eZ.,  and  on 
the  same  day  lodged  with  the  sheriff  for  execution.  I  can- 
not help  pausing  there  for  a  moment  for  the  purpose  of  ob- 
serving to  your  lordships  how  very  much  better  a  position 
the  bankers  are  in  by  virtue  of  their  judgment  than  they 
would  have  been  in  upon  the  debentures,  because  the  deben- 
tures were  not  payable  until  the  1st  of  March,  1870,  whereas 
they  asked  for  and  obtained  their  judgment  in  the  year 
1866.  The  sheriff  proceeded  to  execute  it,  and  he  took  cer- 
tain girders  and  chattels  of  a  certain  value — ^they  are  de- 
scribed as  being  of  small  value,  but  that  is  immaterial — 
£212  18*.  4d.  arose  from  the  sale  of  those  girders  and  other 
chattels.  It  is  then  stated  that  a  bill  was  filed  against  the 
company  Mid  the  London  and  North  Western  Railway 
120)  Company  for  a  *declaration  that  the  bankers  as  elegit 
creditors  were  entitled  to  be  paid  the  sum  payable  by  the 
London  and  North  Western  Kailway  Company  under  their 
agreement  for  working  the  line.  Therefore,  my  lords,  the 
bankers  appear  to  have  asserted,  and  to  have  asserted  suc- 
cessfully, tneir  rights  as  creditors  of  the  railway  company — 
to  have  obtained  judgment  and  an  execution,  and  every- 
thing which  could  be  obtained  in  that  way,  and  how  is  it 
possible  for  them,  my  lords,  in  this  proceeding,  in  the  face 
of  that  statement,  to  allege  that  they  have,  by  the  conduct 
of  the  respondents  here,  been  deprived  of  flome  right  of  ac- 
tion which  they  otherwise  would  have  had  affainst  tjie  rail- 
way directors  if  the  conduct  of  the  responaents  had  been 
dinerent  from  what  it  has  been  i 

My  lords,  it  apj)ears  to  me  that  the  conclusion  arrived  at 
by  the  Lords  Justices  upon  this  case  was,  upon  all  the  main 
points  of  the  case,  entirely  correct,  but  inasmuch  as  in  re- 
spect of  these  shares  the  officers  of  the  bank  have  been 
placed  as  shareholders  upon  the  register,  and  inasmuch  as 
the  decree  of  the  Vice-chancellor  has  declared  that  their 
names  should  be  removed  from  the  register  (I  assume  upon 
the  principle  that  they  were  to  be  there  merely  in  respect  of 
a  contract  for  security  of  debt,  and  that  there  being  no 
longer  any  question  of  realizing  their  debt  by  means  of  the 
transfer  of  snares,  therefore  their  names  should  be  taken  off 
the  register),  and  inasmuch  as  that  decree  has  not  been  ap- 
pealed against,   it  remains  standing   notwithstanding  tne 
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decree  of  the  Lords  Justices.  It  appears  to  me  that  a  ques- 
tion may  arise,  and  probably  will  arise,  whether  that  decree 
can  be  made  available  by  the  bank,  unless  it  is  supple- 
mented by  a  personal  order  against  the  officers  of  the  rail- 
way coknpany  to  do  that  which  the  decree  declares  ought  to 
be  done.  My  lords,  I  think  that  any  alterations  of  the  de- 
cree, made  for  the  purpose  of  effecting  this  object,  should 
not  in  any  way  affect  the  question  of  the  costs  of  the  suit 
under  appeal,  and  what  I  suggest  to  your  lordships  to  do  is, 
to  vary  or  alter  the  decree  of  tne  Lords  Justices  by  declaring 
before  you  arrive  at  the  words  dismissing  the  bill,  "  that 
the  defendants  do  join  and  concur  in  all  acts  necessary  for 
cancelling  the  entry  of  the  names  of  the  plaintiffs  Beattie 
and  Barton  in  the  register  of  shareholders  of  the  said  rail- 
way company,  and  thereupon  it  is  ordered"  (as  the  decree 
already  runs)  ''that  the  bill  be  dismissed  with  costs  ;"  and 
then  *order  upon  this  appeal,  "  that  the  decree  be  in  [121 
all  other  respects  affirm^,  and  that  the  appellants  pay  the 
costs  of  this  appeal."  My  lords,  I  humbly  move  your  lord- 
ships that  the  order  be  altered  in  that  form. 

LioRD  Chelmsford  :  My  lords,  the  case  of  the  appellants 
in  their  printed  reasons  is  based  entirely  upon  the  misrepre- 
sentation of  the  directors,  both  as  to  the  overdrawn  checks 
and  as  to  the  preference  shares  and  debentures  agreed  to  be 
given  to  the  bank  as  security  for  the  repayment  of  tiieir 
advances. 

It  was  ai^ued  on  the  part  of  the  appellants,  that  as  to  the 
checks  the  vmtten  authority  of  tne  4th  of  July,  1860, 
amounted  to  a  representation  that  the  company  had  given 
the  respondents,  the  directors,  authority  to  bind  them,  bj 
drawing  checks  upon  the  bank,  but  not  of  overdrawing  their 
account,  and  that  each  check  drawn  by  the  directors  when 
the  company  had  no  funds  in  the  bank,  was  a  misrepresen- 
tation wnich  rendered  the  directors  personally  liable  for  the 
amount.  It  appears  to  me,  that  the  effect  of  that  authority 
is  entirely  misconceived — ^it  is  in  these  terms :  JHis  lordship 
read  it,  see  ante^  p.  103.]  This  is  only  the  ordinary  form  of 
a  notice.  When  a  company  is  about  to  open  an  account 
with  a  bank  it  is  necessary  that  the  bankers  should  be  in- 
formed by  whom,  and  in  what  manner,  the  checks  to  be  hon- 
ored are  to  be  signed.  What  does  this  authority  do  more 
than  that  %  It  is  not  limited  to  the  honoring  of  checks  drawn 
within  the  funds  belonging  to  the  company,  but  applies  to 
checks  generally.  What  room  is  there  for  the  argument 
that  when  the  account  is  overdrawn  by  a  check,  there  is  a 
misrepresentation  \ 

9  Eng.  Rep.  11 
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No  check  can  be  drawn  without  an  order  in  each  particu- 
lar case.  It  is  said  that  the  order  is  the  order,  not  of  the 
company  but  of  the  directors ;  but  the  directors  have  the 
management  of  the  pecuniary  and  other  affairs  of  the  com- 
pany, and  are  not  restricted  from  incurring  debts  for  the 
purpose  of  the  company,  by  overdrawing  the  account.  In 
this  case,  the  bank  could  have  protected  itself  by  refusing 
to  honor  the  checks.  It  is  said  that  the  authority  to  draw 
gave  the  directors  no  power  to  overdraw  the  account.  But 
if  the  directors  had  no  authoritrjr  to  draw  the  checks,  they 
122]  were  *not  the  checks  of  the  company,  and  this  must 
have  been  known  to  the  bankers.  There  was,  therefore,  no 
authority  to  pay  them,  and  they  paid  them  in  their  own 
wrong  as  the  checks  of  the  company.  It  is  a  strong  cir- 
cumstance, which  was  admitted  on  the  part  of  the  coun- 
sel for  the  appellants,  that  there  is  no  case  to  be  found 
in  the  books  where  directors  have  been  made  personaUv 
responsible  for  overdrawing  an  account  of  a  company  witii 
their  bank. 

The  argument  at  one  time  took  the  direction  that  the  au- 
thority to  honor  checks  amounted  to  an  undertaking  on  the 
Sart  of  the  directors  that  for  any  of  the  debt  incurred  by  the 
rawing  thev  would  be  personally  responsible.  But  inde- 
pendently of  the  document  itself  not  bearing  that  construc- 
tion, the  appellants  could  hardly  have  thougnt  it  could  have 
that  eflfec^  for  upon  three  occasions  when  they  made  ad- 
vances to  the  company  to  the  extent  of  upwards  of  £7,000, 
they  required  and  obtained  the  guarantee  of  some  of  the 
directors.  All  the  moneys  advanced  upon  the  checks  of  the 
directors  are  admitted  to  have  been  applied  to  the  purposes 
of  the  company.  The  bankers  in  their  bill  state  this :  "  The 
said  Union  Bank  of  London  were  duly  appointed  and  be- 
came the  bankers  of  the  company,  and  at  their  request  the 
directors  paid  various  sums  of  money  to,  and  on  behalf  of, 
the  company  and  for  the  purposes  of  the  company,  and  all 
such  moneys  were  applied  for  such  purposes  accordingly, 
and  the  said  directors  and  the  company  having,  in  the  month 
.of  December,  1862,  become  largely  indebted  to  the  said 
bankers,  the  plaintiff  John  Beattie,  as  the  manager  of  the 
Temple  Bar  branch  of  the  said  bank,  required  payment  of 
the  amount  due."  And  then,  in  March,  1866,  the  bankers 
sued  the  company  and  the  directors  to  recover  the  amount 
of  their  advances.  The  directors  who  had  guaranteed  ad- 
vances paid  the  amount  of  those  guarantees,  and  the 
bankers  recovered  judgment  against  the  company  for  the 
money  paid  upon  the   checks,  upon  which  they  issued  an 
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elegit  and  obtained  a  small  sum,  but  it  was  all  that  the 
company's  chattels  would  realize.  Upon  these  facts,  my 
lords,  I  do  not  see  how  it  is  possible  that  the  directors  can 
be  made  personally  liable  for  the  money  advanced  upon 
checks  at  the  time  when  the  account  of  the  company  was 
overdrawn. 

The  second  head  of  claim,  founded,  like  the  former,  upon 
alleged  misrepresentation,  is,  with  respect  to  the  preference 
shares  and  *debentures,  transferred  to  the  bankers  as  [123 
security  for  their  advances  and  payments.  As  to  these,  it 
is  alleged  that  the  directors  of  the  railway  company  repre-  ^ 
sented  them  as  validly  issued  shares  and  debentures,  and  * 
that  not  being  so,  they  are  bound  to  the  bank,  either  to 
make  good  the  representations,  or  i)ersonally  to  indemnify 
the  bank  against  the  consequences  arising  &om  them.  As 
to  this  part  of  the  case  the  whole  of  the  alleged  misrepresen- 
tation IS  and  must  be  founded  upon  the  correspondence 
between  the  parties.  The  first  letter  which  opened  the  nego- 
tiation is  of  course  of  very  great  importance,  but,  as  my 
noble  and  learned  friend  on  the  woolsack  has  observed,  it 
was  not  an  offer  on  the  part  of  the  company  to  give  securitjr 
to  the  bankers  for  the  moneys  they  were  to  advance,  but  it 
was  a  request  of  the  bankers  themselves  to  have  security, 
and  the  security  which  was  required  was  stated  thus:  "I 
have  farther  to  request  that  the  unissued  shares  be  given  to 
the  bank  as  collateral  securitv,  and  that  your  board  will 
undertake  to  hand  to  the  bank  such  preference  shares  and 
debentures  as  you  may  obtain  the  authority  to  raise  in  next 
session  of  Parliament."  What  they  stipulated  for  as  to 
the  preference  shares  and  debentures  was  merely  that 
when  issued  they  should  be  handed  over.  It  appears  to 
me  that  the  meaning  of  this  request,  and  all  that  the 
bankers  require,  is  that  the  preference  shares  and  deben- 
tures should  be  placed  with  them,  so  as  to  give  them  the 
control  over  those  shares,  and  enable  them  to  issue  those 
preference  shares  and  debentures  and  receive  the  money 
upon  them. 

Some  stress  was  laid  upon  a  proposed  undertaking,  which, 
upon  the  advice  of  counsel,  the  solicitor  of  the  bank  pror 
posed  to  the  company's  solicitor.  Now,  this  undertaking 
was  never  signed  nor  ever  expressly  agreed  to,  but  it  is  said 
that  the  directors  impliedly  agreed  to  it,  and  their  answer 
is  referred  to.  It  appears  in  the  printed  papers  as  an  ex- 
hibit to  an  affidavit  of  Beattie.  What  they  say  is  this : 
''The  said  draft  undertaking  was  never,  in  fact,  signed  by 
us,  these  defendants,  the  directors,  or  by  any  of  Ui,  but  its 
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form,  as  so  altered,-  was  never,  to  the  best  of  our  belief,  ob- 
jected to  on  behalf  of  the  said  Union  Bank.  Notwithstand- 
ing this  omission  to  sign  the  undertaking,  it  was  always 
considered  by  us,  these  defendants,  the  directors,  that  we 
were  bound  on  behalf  of  the  said  company,  and  in  pursu- 
124]  ance  of  the  assurance  given  in  tne  said  *letter  of  the 
said  Mr.  Jeyes,  dated  the  19th  of  December,  1862,"  to  do 
what!  " effectually  to  vest  all  the  unissued  shares  of  the 
company  in  the  bank  or  its  nominee  "  exactly  in  accordance 
with  the  terms  of  the  letter  of  the  19th  of  December,  1862? 
That  was  all  that  the  bank  required,  and  that  was  aU  that 
the  railway  company  agreed  to  do.  Of  course  this  leaves 
the  question  to  rest  entSely  upon  the  terms  of  that  letter  of 
the  19th  of  December. 

The  letter  of  Beattie  asking  for  the  transfer  of  preference 
shares  and  debentures  when  issued  is  perfectly  consistent 
with  the  respondents'  understanding  of  that  letter  as  it  ap- 
pears from  their  answer.  Beattie  writes  on  the  8th  of  De- 
cember: ''The  delay  in  settling  the  large  amount  due  to 
this  bank  causes  my  directors  considerable  uneasiness,  and 
I  have  been  directed  to  apply  to  you  for  a  transfer  of  at 
least  £20,000  of  the  unissued  preference  shares  into  the  joint 
names  of  myself  and  of  John  Arthur  Barton,  Esquire,  to  be 
held  for  the  bank  as  collateral  security,  and  I  am  to  request 
at  the  same  time  that  your  unissued  debentures  are  to  be 
transferred  to  the  same  names,  you  undertaking  to  do  this 
when  you  are  in  a  position  to  issue  them."  Some  time  after- 
wards (on  the  3d  of  January,  1865),  Mr.  Forbes,  the  secre- 
tary of  the  company,  writes  to  Mr.  Beattie,  the  manager  of 
the  bank:  "I  am  now  prepared  to  place  the  shares  and  de- 
bentures named  in  your  fetter  in  your  possession  as  col- 
lateral security  to  the  bank  for  the  debt  owing,  pending 
some  more  definite,  and,  I  trust,  speedy  arrangement  for 
the  liquidation  of  that  debt.  I  propose,  as  the  course  usu- 
ally adopted  in  such  cases,  to  register  the  shares,  &c.,  in 
the  names  of  the  two  directors  or  the  company,  who  wiU 
execute  a  transfer  of  them  to  you  and  Mr.  Barton,  on  a  mu- 
tual understanding  that  they  are  to  be  held  by  you  only  as 
collateral  security  to  the  bank."  And  then  a  letter  is  writ- 
ten by  Forbes  to  Beattie,  saying :  ''The  shares  and  deben- 
tures are  at  your  disposal,  and  I  shall  be  glad  to  conclude 
the  arrangement."  Beattie  writes  on  the  9th  of  January: 
"  In  reply  to  your  letters  of  the  3d  and  9  th  inst.,  I  beg 
to  say  that  I  am  quite  prepared  to  accept  the  shares 
and  debentures  as  collateral  security  pending  your  disposal 
of  thenw" 
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Now,  my  lords,  what  is  there  througli  the  whole  of  the 
documents  and  coixespondence  to  show  that  it  was  ever 
agreed  that  *the  bankers  were  to  have  paid-up  shares  [125 
and  debentures,  or  what  is  there  to  show  that  they  have  any 
evidence  on  which  to  convict  the  directors  of  any  misrepre- 
sentation ?  It  is  said  that  the  directors,  when  they  handed 
over  the  debentures,  knew  that  they  were  not  valid  because 
they  had  no  magisterial  certificate,  which,  under  the  special 
act,  could  not  be  obtained  until  the  shares  were  subscribed 
and  paid  upon:  but  Mr.  Beattie  must  have  known  as  well 
as  the  directors  that  the  shares  were  not  subscribed  and 
paid  upon,  and  therefore  that  no  debentures  could  legally 
be  issued.  The  preference  shares  had  been  transferred  into 
the  names  of  Beattie  and  Barton,  and  the  debentures  were 
transferred  to  the  same  names,  as  requested  in  the  letter  of 
the  8th  of  December,  1864. 

My  lords,  it  appears  to  me  that  the  bankers  have  got  all 
the  security  they  are  entitled  to.  I  think  that  the  decree  of 
the  Lords  Justices  ought  to  be  aflirmed,  and  I  entirelv  agree 
in  the  motion  which  has  been  made  by  my  noble  and  learned 
friend. 

LoBD  Hatherley:  My  lords,  I  am  also  of  the  same 
opinion.  It  appears  to  me  to  be  quite  clear,  on  a  careful 
perusal  of  the  correspondence  between  the  parties  to  this 
case,  from  which  alone  we  can  derive  information,  there  be- 
ing no  trustworthy  evidence  of  any  parol  communications 
on  the  subject,  that  the  bankers  knew  perfectly  well  the 
course  that  matters  were  taking  as  between  them  and  this 
company  with  respect  to  the  advances  from  time  to  time 
made  by  the  bank.  The  appellants,  in  the  very  inception 
of  the  matter,  took  care — wisely  and  prudently,  no  doubt, 
on  their  part-^when  the  account  from  time  to  time  was  in  a 
position  which  they  thought  required  it,  to  exact  a  personal 
guarantee  from  the  directors  of  the  company.  The  very  cir- 
cumstance of  their  so  doing  would  in  itself  strongly  tend  to 
lead  one  to  the  conclusion,  were  there  any  doubt  upon  the 
face  of  the  correspondence,  that  the  true  interpretation  would  * 
be  that,  where  the  security  was  intended  to  be  of  that  per- 
sonal character,  it  was  asted  for,  and,  as  we  have  seen,  it 
was  given. 

Now,  my  lords,  with  regard  to  the  very  inception  of  this 
whole  matter,  this  is  the  most  singular  case  I  have  ever 
known  brought  *before  a  court  of  equity,  particularly  [126 
looking  to  the  manner  in  which  the  whole  of  this  large  claim 
has  b^n  launched  by  means  of  one  of  the  commonest  and 
most  ordinary  documents  by  which  a  company,  or  person 
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who  does  not,  or  cannot,  from  his  circumstances,  draw- 
checks  upon  his  own  account,  informs  his  bankers  by  whom 
those  checks  will  be  drawn  and  whose  checks  they  are  to 
honor.  The  company  in  this  case  cannot  put  its  corporate 
seal  to  all  the  checks  that  may  be  required  to  be  drawn  upon 
the  bankers.  The  respondents  had  to  inform  the  bank  in 
what  way  the  checks  upon  a  certain  amount  of  money  stand- 
ing in  tne  bankers'  hands  (which  was  the  case  at  the  time 
when  this  transaction  took  place)  were  to  be  drawn.  For 
that  purpose  they  wrote  this  letter :  [His  lordship  read  it.] 
It  has  been  attempted  upon  that  to  say  that  there  is  here  a 
warrant  that  whenever  any  check  of  the  company  is  signed 
by  two  directors  and  countersigned  by  the  secretary,  be  tnere 
assets  or  be  there  not  at  the  bank  which  ought  to  answer 
that  check,  the  bank  is  authorized  by  this  letter  to  infer  a 
guarantee  on  the  part  of  these  persons  giving  this  authority 
that  the  overdrawn  drafts  shall  at  all  times  be  satisfied  and 
guaranteed  by  the  directors. 

It  is  certainly  a  very  startling  proposition,  and  one  answer 
only  could  be  given  to  the  question  which  was  asked  by  my 
noble  and  learned  friend  on  the  woolsack — whether  any  in- 
stance is  to  be  found  in  the  books  (and  we  have  had  all  the 
authorities  which  could  possibly  have  any  bearing  upon 
the  subject  brought  before  us)  of  persons  being  made  liable 
for  an  overdraft  made  by  the  directors  of  a  company,  upon 
the  ground  of  their  having  informed  bankers  in  what  form 
the  checks  were  to  be  drawn  by  the  directors  of  the  com- 
pany, or  upon  the  other  ground  which  was  alleged  here, 
namely,  that  the  persons  drawing  the  checks  by  that  mere 
fact  intimated  to  the  bank  that  they  had  assets  in  their  hands 
sufficient  to  answer  all  those  drafts  on  the  bank,  although 
there  were  no  such  assets  in  the  hands  of  the  bank  upon 
which  such  checks  were  drawn.  The  answer  was  in  the  neg- 
ative. I  should  have  been  very  much  surprised  if  such  a 
case  could  have  been  found.  The  cases,  I  am  sorry  to  say, 
are  innumerable,  of  companies  in  difficulties,  and  the  cases 
have  also  been  very  frequent  of  companies  in  difficulties 
127]  with  very  wealthy  directors,  and  yet  *it  never  has  been 
attempted  in  any  case  (far  less  successfully  attempted)  to 
fix  the  directors  with  a  representation  that  there  were  assets 
of  the  company  sufficient  to  answer  the  checks,  merely  be- 
cause the  checks  had  been  drawn  and  the  bank  had  taken 
upon  itself  to  answer  them. 

Just  observe,  my  lords,  the  caution  of  the  bankers  at  the 
commencement  of  these  proceedings  (unhappily  for  them- 
selves they  were  not  equally  cautious  afterwards),  soon  after 
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the  account  was  opened  and  the  direction  to  honor  checks 
given.  That  being  on  the  4th  of  July,  1860,  in  the  very 
next  document,  in  the  letter  written  on  the  12th  of  March, 
1861,  the  bankers  ask  that  the  directors  personally  shall 
guarantee  to  them  a  sum  of  £6,000,  which  is  to  be  carried  to 
the  credit  of  the  banking  account  of  the  company,  and  which 
will,  of  course,  then  be  naturally  drawn  upon  by  checks 
signed  as  they  were  in  the  first  instance  authorized  to  be 
signed.  That  document  runs  thus:  "To  the  Directors  of 
the  Union  Bank,  London,  Temple  Bar :  Gentlemen, — In  con- 
sideration of  your  advancing  the  sum  of  £6,000  to  the  Wat- 
ford and  Rickmansworth  Railway  Company,  in  anticipation 
of  calls  ai^d  funds,  we  hereby  undertake  that  the  said  sum 
of  £6,000  shall  be  repaid  you  within  six  months  from  the 
date  of  the  advance  from  the  calls  due  on  shares  of  the  com- 
pany. The  interest  on  the  said  advance  to  be  charged  at  the 
rate  of  1  per  cent,  above  the  minimum  rate  for  the  time  be- 
ing of  the  Bank  of  England."  That  is  signed  by  the  chair- 
man and  three  of  the  directors,  and  it  might  well  be  said  to 
be  an  undertaking  and  guarantee  on  their  part. 

My  lords,  farther  than  that  we  find  that  when  the  bank- 
ers, after  allowing  the  account  of  the  company  to  be  largely 
overdrawn,  are  called  upon  to  make  farther  payments,  tney 
declined  to  make  those  payments  upon  the  drafts  of  the 
three  directors,  and  asked  to  have  a  separate  guarantee  from 
individual  directors  that  they  will  pay  if  the  company  should 
not.  That  the  bankers,  therefore,  perfectly  understood  their 
position  is  quite  apparent ;  and  as  to  any  deception  being 
practised  upon  them  by  the  directors  in  this  case  by  means 
of  the  representations  made,  as  it  is  alleged,  as  to  the  assets 
of  the  company,  we  find  in  one  case  that  even  for  such  a 
small  sum  as  £130,  and  for  a  still  smaller  sum,  I  think,  in 
another  case,  thev  required  a  personal  guarantee  from  the 
directors  before  *they  would  make  any  payment,  know-  [128 
ing  full  well  that  they  had  no  such  guarantee  to  stand  upon 
without  a  fresh  undertaking,  and  not  dreaming  at  that  time 
of  setting  up  this  common  and  ordinary  instrument,  merely 
informing  them  how  checks  would  be  drawn,  as  such  a 
guarantee. 

I  apprehend,  my  lords,  that  that  part  of  the  case  of  the 
bank  as  to  the  overdrawing  entirely  fails ;  because  if  jon 
ask  who  had  notice  and  who  had  not,  of  the  state  of  things 
in  which  these  checks  were  drawn,  the  answer  can  only  be 
one.  The  bankers  knew  perfectly  well  when  the  account  of 
the  company  was  overdrawn,  and  it  was  in  their  breast  at 
any  time  and  every  time  when  the  checks  came,  not  to  honor 


88  ENGLISH  AND  IRISH  APPEALS.  [L.  B. 

1874  Seattle  v.  Lord  Ebury. 

them.  They  were  not  bound  to  honor  checks  on  an  over- 
drawn account.  The  directors  individually  would  be  placed, 
certainly  in  a  very  fearful  position  if  it  was  to  be  held  that 
each  time  they  signed  a  check  they  were  supposed  to  import 
into  that  signature  of  the  check,  drawn  by  them  as  they 
conceived  by  virtue  of  their  office,  an  undertaking  that  there 
would  be  funds  at  the  disposal  of  the  company  to  meet  the 
check  whenever  the  bank  chose  to  i)ay  it.  The  directors  in- 
dividually were  very  far  from  having  a  knowledge  of  the 
exact  state  of  the  assets  of  the  company,  and  they  m  such  a 
case  would  necessarily  have  had  to  investigate  the  state  of 
those  assets  upon  each  occasion  of  a  check  being  drawn. 
The  bankers,  on  the  other  hand,  were  perfectly  well  able  to 
protect  themselves,  not  being  bound  to  pay  a  single  check 
when  the  account  was  overdrawn  without  taking  guarantees, 
which,  in  numerous  instances  that  are  to  be  found  in  these 
papers,  they  did  take. 

Now,  my  lords,  as  to  the  other  part  of  the  transaction,  I 
think,  after  what  has  been  said,  it  is  scarcely  necessary  for 
me  to  dwell  at  any  length  upon  it.  I  will,  however,  just 
mention  the  view  I  take  of  it.  It  seems  to  me  that  from  the 
very  first  the  application  made  by  the  bankers  was  to  have 
the  control  of  the  preference  shares,  which,  by  the  new  act 
of  1863,  the  directors  were  authorized  to  issue,  and  to  have 
the  control  of  the  debentures  which,  when  a  certain  amount 
of  the  preference  shares  had  been  paid  up,  and  a  magistrate's 
certificate  had  been  obtained,  the  directors  were  also  to  have 
the  power  to  issue  ;  and  to  have  that  control  by  means  in 
the  first  instance,  as  they  ask,  of  an  allotment,  for  they  ask 
129]  to  *have  a  transfer  made  to  the  two  officers  of  the  Dank, 
the  answer  to  which  is:  we  will  "allot"  you  (as  you  ex- 
press it)  shares  as  you  ask  for  them.  They  afterwards  feel 
some  difficulty,  and,  perhaps,  some  danger,  in  taking  that 
mode  of  procedure ;  and  then  they  have  some  farther  com- 
munication with  the  secretary  of  the  company;  and  then  the 
secretary  says.  Well,  we  will  take  the  course  which  is  usual 
in  these  cases,  we  will  transfer  the  shares  first  into  the  names 
of  two  of  our  directors  (evidently  meaning  any  two,  and  not 
Lord  Ebury  and  Mr.  Dillon  individually),  because  we  owe 
the  money,  and  we  will  pay  by  that  course  of  procedure. 
He  says :  We  wUl  take  the  usual  course  in  such  cases  of 
transferring  into  the  names  of  any  two  df  our  directors  whom 
it  may  happen  to  be  convenient  to  transfer  to ;  and  then 
they,  having  had  that  transfer,  shaU  transfer  again  to  you. 
It  was  impossible  for  the  bankers  to.  suppose  that  that  meant 
that  they  were  to  have  shares  completely  and  actually  paid 
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■op,  when  in  the  first  place  they  had  asked  simply  for  an 
aUotment ;  and,  secondly,  they  accepted  this  moae  of  pro- 
ceeding, which  is  represented  to  be  the  common  and  ordi- 
nary mode  of  procedure,  as  putting  the  thing  in  the  right 
form,  the  bank  being  perfectly  aware  how  and  why  that 
form  had  been  adopted. 

Then,  my  lords,  as  regards  the  debentures,  they  had  in 
like  manner,  in  a  previous  letter  (which  was  commented 
upon  by  my  noble  and  learned  friend  on  the  woolsack),  in 
the  origination  of  this  matter  said :  You  shall  give  us  these 
preference  shares  and  debentures  "whenever  you  are  in  a 
position  to  issue  them,"  perfectly  well  knowing  what^the 
conditions  upon  which  they  could  be  issued  were,  knowing 
that  the  debentures  were  not  issuable  at  once,  but  that  they 
were  issuable  from  time  to  time  as  the  shares  became  sub- 
scribed for  and  paid  upon.  The  preference  shares  would  be 
issued  from  time  to  time,  as  occasion  might  serve  ;  and  the 
debentures  could  only  be  issued  in  compliance  with  the  act 
of  Parliament,  which  it  is  impossible  to  suppose  from  the 
correspondence  Tor  even  without  it)  that  Mr.  Beattie,  the 
manager  of  the  Dank,  was  ignorant  of.    The  bankers  have 

fot,  as  it  appears  to  me,  all  that  they  supposed  they  had, — 
cannot  find  a  single  fact  that  was  concealed  or  was  misrep- 
resented to  them.  As  was  pointed  out  to  us  by  counsel, 
they  would  see  an  apparent  transfer  to  Lord  Ebury  and  Mr. 
Dillon,  which  was  not  to  be  the  ultimate  state  of  *the  [130 
transaction,  but  as  to  that,  they  were  informed  that  it  was  to 
be  done  in  the  usual  way,  as  it  was  called.  They  had  deben- 
tures which  expressed  money  to  have  been  paid  by  some 
parties  on  the  face  of  them,  but  which  they  perfectly  well 
Knew  could  not  have  been  issued  with  the  magistrates'  certi- 
ficate up  to  that  time,  inasmuch  as  those  preference  shares, 
or  a  large  proportion  of  them,  were  held  by  themselves,  and 
they  perfectly  well  knew  that  they  were  not  paid  upon,  and 
had  not  been  paid  upon.  That  being  so,  the  transaction  ap- 
pears to  me  to  have  been  as  completely  known  to  the  one 
side  as  to  the  other  throughout  the  whole  of  this  business. 

My  lords,  the  authorities  which  were  cited  (I  am  not  going 
to  pursue  them  in  any  detail,  because  one  observation  ap- 
plies to  each  and  all)  come  to  this — that  if  a  man  misrepre- 
sents a  fact,  to  that  fact  he  is  bound,  if  any  other  person, 
misled  by  such  misrepresentation,  acts  upon  it  and  tnereby 
suffers  damage.  That  is  a  principle  of  law  long  settled,  and 
all  the  authorities  turn  upon  that  point.  The  only  question 
your  lordships  have  to  ask  yourselves  is,  has  there  been 
any  such  misrepresentation  of  fact  in  this  case.  There  does 
9  Eng.  Rep.  12 
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not  seem  to  me  to  have  been  anything  of  that  kind.  This 
case  is  not  to  be  compared  to  the  case  of  a  person  who  is  rep- 
resented to  be  the  manager  when  he  is  no  manager,  and 
whose  actions  had  been  trusted  to  as  manager  when  he  was 
not  really  such.  Nor  is  it  to  be  comjpared  to  a  case  where 
persons  represent  themselves  as  authorized  to  borrow  money 
tor  a  building  society  when  they  have  no  such  authority  at 
all ;  or  where  persons  represent  themselves  as  authorized  to 
borrow  money  as  the  trustees  of  a  road,  or  for  some  purpose 
of  that  kind,  when  they  have  no  such  authority.  Those 
who  choose  to  make  representations  of  that  kind  must  stand 
by  f he  representations  they  have  made ;  but  misrepresen- 
tation does  not  exist  when  each  party  is  perfectly  cognizant 
of  the  true  state  of  affairs,  as  in  this  case. 

I  entirely  concur,  therefore,  in  the  motion  which  has  been 
made  by  my  noble  and  learned  friend. 

Lord  O' Hag  an:  My  lords,  I  am  of  the  same  opinion. 
After  the  full  statements  of  their  reasons  which  have  been 

flven  by  the  noble  and  learned  lords  who  have  preceded  me, 
3 1  ]  I  shall  not  say  anything  *except  to  indicate  very  shortly 
the  grounds  upon  whicn  I  tate  this  view  of  the  matter. 

It  appears  to/me  that  the  decision  of  the  Lords  Justices 
is  entirely  according,  not  only  to  the  equity  of  the  case, 
but  to  the  precise  rights  of  the  parties  as  ascertained 
under  their  own  hands  in  the  correspondence.  It  appears 
to  me  that  the  judgment,  which  this  House  I  hope  will 
affirm,  gives  to  the  appellants  all  that  they  ever  bargained 
for.  I  cannot  find  from  the  beginning  to  the  end  of  this 
case  any  mistake  on  the  one  side,  or  any  misrepresen- 
tation on  the  other.  I  believe  that  there  was  no  mis- 
representation and  no  mistake.  I  think  that  fact  dis- 
tinguishes this  case  from  all  the  cases  which  have  been 
cited  to  us ;  and  certainly  from  the  case  of  Cherry  v.  Bank 
of  Australasia  Q)  and  the  two  other  cases  upon  which  the 
learned  Vice-Chancellor  founded  his  judgment.  In  this 
particular  case  I  cannot  conceive,  when  the  document  of  the 
4th  of  July,  1860,  is  looked  at,  thatHhere  is  any  pretence 
for  saying  there  was  any  misrepresentation.  It  may  be  said 
that  impliedly  that  document  does  make  several  represen- 
tations. It  represents  the  existence  of  a  railway  company ;  it 
represents  that  the  persons  who  sign  it  are  directors  of  that 
company;  and  it  represents  that  those  persons  intend  to 
issue  checks.  It  represents  nothing  more ;  and  those  repre- 
sentations are  all  precisely  according  to  the  facts. 
Then,  my  lords,  when  you  come  to  the  checks,  it  does 

(0  Law  Rep.,  3  Pr.  Co.,  24. 
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not  appear  to  me  that  they  carry  the  case  at  all  farther. 
The  cnecks  make  no  representation,  and  show  no  undertak- 
ing at  all.  There  is  no  undertaking  that  there  shall  be 
funds  to  answer  those  checks.  When  we  remember  that 
the  bankers  throughout  the  whole  of  these  transactions  were 
as  cognizant  of  the  monetary  condition  of  the  railway  com- 
pany as  the  company  itself,  that  they  knew  whether  or  no 
they  had  money  to  answer  the  checks  drawn  upon  them,  I 
should  say  that  they  acted  at  their  own  peril,  and  made 
these  advances  without  the  undertaking  wnich  they  might 
have  got,  and  which,  in  particular  instances,  they  did  get, 
from  the  directors  individually.  Under  these  circumstances 
they  must  take  the  consequences  and  suffer  the  results.  So 
much  as  regards  the  first  part  of  the  case. 

*Then,  my  lords,  as  to  the  shares  and  debentures,  [132 
it  is  not  necessary  for  me  to  go  into  any  details  of  the  cor- 
respondence— ^it  has  been  borne  into  my  mind  as  the  clear 
conclusion  from  the  whole  of  it,  that  the  bankers  accepted 
those  shares  and  debentures  not  as  paid-up  shares  at  all, 
not  as  debentures  upon  which  money  had  been  paid,  but  only 
as  securities  which  they  might  hold  against  the  current  ad- 
vances, and  which  they  might  at  any  time  put  into  circu- 
latio^  in  the  market,  and  so  get  as  much  as  would,  upon  the 
fully  paid-up  shares,  answer  all  their  demands  and  secure 
them  troja  any  liability.  It  appears  to  me  that  that  is  the 
effect  of  the  whole  correspondence;  and  looking  at  the 
whole  of  the  correspondence,  I  am  of  opinion  that  the  de- 
mand is,  in  fact,  a  mere  afterthought.  It  appears  to  me 
to  be  perfectly  plain  that  when  the  appellants  originally 
asked  for  the  shares  and  debentures  they  did  not  mean 
paid-up  shares  or  debentures  upon  which  money  had  been 
paid.  Take  the  letters  between  Mr.  Beattie  and  Mr.  Jeyes — 
you  find  Mr.  Beattie  in  the  first  of  his  letters  demanding 
what  ?  Not  fully  paid-up  shares  at  all,  but  unissued  shares 
and  debentures  which  thereafter  might  be  brought  into 
effect,  plainly  showing  that  there  was  no  contemplation  in 
his  mind  at  that  time  of  shares  which  were  paid  up,  or  de- 
bentures which  at  that  time  were  valuable.  And  we  find 
Mr.  Jeyes  answering  in  exactly  the  same  waj^.  He  says : 
We  will  comply  with  your  demand  as  to  the  unissued  shares 
and  as  to  the  debentures  which  are  hereafter  to  be  issued. 
When  they  come  to  enter  into,  or  prepare,  that  unexecuted 
undertaking,  to  which  ueference  has  oeen  made  by  one  or 
two  of  my  noble  learned  friends,  you  find  on  the  face  of  that 
undertaking  that  the  undertaking  is  not  to  give  paid-up 
shares,  and  not  to  be  answerable  as  for  paid-up  shares,  but 
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the  nndertaking  is  simply  that  these  directors  will  do  their 
best  to  get  the  nnissued  shares  handed  over  according 
to  the  contract.  That  is  the  whole  of  it  The  words  "paid- 
up  shares"  are  used  in  that  undertaking  no  doubt,  the  un- 
executed undertaking,  as  I  call  it ;  but  those  words,  where 
they  are  used,  manifestly  point  to  this,  that  the  bank  is  to 
have  the  unissued  shares  and  the  debentures  for  the  pur- 

Eose  of  using  them  in  such  a  way  that,  when  enough  has 
een  got  upon  them  as  upon  taUy  paid-up  shares,  the  whole 
transaction  between  the  parties  will  be  settled  absolutely. 
133]  *Therefore,  my  lords,  upon  the  whole  of  this  case  it 
appears  to  me  to  be  perfectly  plain  that  the  bank  is  getting  all 
that  the  bank  ever  contracted  for.  It  only  asked  for  un- 
issued shares,  and  not  for  paid-up  shares.  It  never  asked 
for  a  general  undertaking  from  the  directors.  Whenever  it 
felt  itself  pressed  with  danger  and  difficulty,  it  did  demand 
an  undertaking,  and  when  it  did  not,  it  must  take  the  con- 
sequences. Upon  these  grounds,  therefore,  I  am  clearly  of 
opinion  that  the  judgment  of  the  Lords  Justices  ought  to  be 
affirmed  with  the  modification  which  has  been  suggested  by 
my  noble  and  learned  friend  on  the  woolsack. 

Mr.  Swanston :  Before  the  question  is  put  to  the  House, 
will  your  lordships  allow  me  to  make  two  slight  observa- 
tions upon  the  form  of  the  order.  One  iS,  that  your  lordships 
propose  to  direct  that  the  appellants  are  to  pay  the  costs. 
Would  your  lordships  think  it  right  to  direct  that  that 
should  only  be  done  after  the  names  have  been  removed  ? 
We  anticipate  great  difficulty  in  getting  that  done.  The 
second  observation  I  have  to  make  is  this.  The  respondents 
have  thought  fit  to  print  a  separate  appendix  contamin^  the 
amended  bill  which  had  been  already  printed  in  the  joint 
appendix.  I  ask  your  lordships  to  exclude  that  from  the 
costs  which  your  lordships  are  about  to  direct  the  appellants 
to  pay. 

The  Lord  Chancellor  :  My  lords,  it  is  not  the  habit  of 
your  lordships'  house  to  hear  applications  upon  the  subject 
of  costs  after  a  case  has  been  decided.  With  regard  to  the 
first  aplication  of  the  learned  counsel,  it  appears  to  me  that 
it  is  quite  unnecessary  to  delay  the  payment  of  the  costs  of 
the  appeal  until  after  the  names  have  been  taken  off  the 
register.  The  bill  is  not  to  be  dismissed  below  until  that 
haa  been  done. 

Decree  appealed  against  affirTried^  with  variaiions ;  arid 
appellants  to  pay  the  costs  of  the  appeal. 
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The   following   order   was   afterwards  entered   on   the 
JoumalB : 

It  is  Ordered  and  Ac^'vdged^  by  the  Lords 
Spiritual  and  Temporal,  in  Parliament  as- 
sembled, that  *the  said  decree  or  order  [134 
of  the  Lords  Justices  of  Court  of  Appeal 
in  Chancery,  of  the  20th  of  July,  1872, 
complained  of  in  the  said  appeal,  be  varied 
as  follows,  namely,  by  inserting  after  the 
words  ''And  it  is  ordered,"  and  before  the 
words  ''that  the  plaintiffs'  bill  do  stand 
dismissed,"  the  following  words,  namely, 
"  that  the  defendants  do  join  and  concur  m 
all  acts  necessary  for  cancelling  the  entry 
of  the  names  of  the  plaintiffs  John  Beattie 
and  John  Arthur  Barton  in  the  register  of 
shareholders  of  the  said  raUway  company, 
and  thereupon  it  is  ordered" :  And  it  is  far- 
ther Ordered  and  Adjudqed^  that  the  said  de- 
cree or  order,  subject  to  tne  above-mentioned 
variation,  be,  and  the  same  is,  hereby  af- 
firmed :  And  it  it  is  farther  Ordered^  that 
the  appellants  do  pay  or  cause  to  be  paid 
to  the  said  respondents  who  have  answered 
the  said  appeal  the  costs  incurred  by  them 
in  respect  of  the  said  appeal,  the  amount 
thereof  to  be  certified  by  the  clerk  of  the 
Parliaments:  And  it  is  also  farther  Or- 
dered^ that  the  cause  be  remitted  back  to  the 
Court  of  Chancery  to  do  therein  as  shall 
be  iust,  and  consistent  with  this  variation 
and  judgment. 

Lords^  Journal,  19th  May,  1874. 

Solicitor  for  the  ap])ellants :  Alexander  Dobie. 
Solicitors  for  the  respondents :  Boaters  &  Co. 
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[Law  Reports,  7  House  of  Lords,  185.] 
June  11,  12,  16,  1874. 

135]  *Thk  Agra  Bank,  Limited,  and  The  Agra  and 
Masterman's  Bank,  Limited,  Appellants;  and  Mary 
Teresa  Barry,  and  Robert  Henry  Haly,  Respon- 
dents. 

Mortgage f  Equitable  and  Legal — Priority — Regislraium  Act  (Irdand) — CUmt  affected 
by  SolicHov'B  I^unoledge, 

The  non-production,  in  Ireland,  of  title  deeds  to  the  solicitor  instructed  to  pre- 
pare a  mortgage  upon  an  estate  there,  will  not  of  itself  be  deemed  a  proof  that  the 
solicitor  has  acted  fraudulently,  or  even  negligently,  so  as  to  affect  the  interests  of 
his  client  The  construction  to  be  put  upon  his  conduct  does  not  depend  on  an 
inflexible  rule  of  law,  but  upon  the  circumstances  of  the  case. 

Where,  therefore,  the  owner  of  an  estate  in  Ireland  had  already  created  an  equitable 
mortgage  upon  it  by  depositing  the  title  deeds  with  a  creditor,  (which  equitable 
mortgage  was  not  registered) ;  and,  afterwards,  on  being  asked  for  them  by  a  solici- 
tor who  was  about  to  prepare,  for  another  creditor,  a  legal  mortgage  of  the  same 
estate,  gave  an  excuse  for  tneir  non-production,  which,  under  the  circumstances,  ap- 
peared quite  satis&ctory,  and  also  supplied  in  his  own  handwriting  a  summary  state- 
ment of  their  contents ;  and  the  solicitor,  in  total  ignorance  of  the  equitable  mortgage, 
and  of  all  that  had  been  previously  done,  prepared  the  legal  mortgage,  which  was 
duly  registered : 

Held,  that  the  legal  mort^pi^  had  priority  over  the  equitable  mortgage,  and  was 
not  assailable  on  the  ground  mat  the  solicitor  had  improperly  acted  in  preparing  it 
without  insisting  on  we  production  of  the  deeds : 

Per  Lord  Sblpobne  :  It  is  inconsistent  with  the  policy  of  the  Irish  R^istration 
Law  to  impose  on  a  mortgagee,  or  purchaser,  the  duty  of  inquiry  with  a  view  to  the 
discovery  of  previous  unregistered  interests,  but  quite  consistent  with  it,  if  he  knows 
of  the  existence  of  those  interests,  to  estop  him  from  contending  that,  as  to  him,  they 
are  void  merely  because  they  are  unregistered. 

The  doctrine  of  imputing  m  all  cases  the  knowledge  possessed  by  the  solicitor  to 
the  client  who  employs  him,  considered. 

Wormald  v.  Mailland  (^)  questioned. 

Observations  on  the  form  of  a  decree  for  taking  the  accounts  in  such  a  case. 

In  the  year  1847,  Mary  Teresa  Haly  (widow)  was  married 
to  Alexander  Mackay,  who,  in  the  year  1850,  became  the 

froT)rietor  of  a  business  in  the  jute  trade  at  Serajgunge,  in 
3o]  Bengal.  In  1851,  *George  Kichard  Barry  was  admitted 
as  his  partner  in  this  business.  Each  partner  was,  under  the 
articles  of  partnership,  to  be  entitled  to  draw  out  of  the 
concern  for  his  own  use  a  sum  of  Ils.400  (£40)  per  month. 
Mackay  died  at  Dacca  on  the  14th  of  September,  1856,  and 
hy  his  will  dated  the  15th  of  August,  1866,  he  left  every- 
thing to  his  wife  and  children,  and  made  her  his  sole  execu- 
trix. He  left  by  her  two  children,  Alexander  James  and 
Mary  Georgina,  both  of  whom  are  still  minors.  His  prop- 
erty consisted  of  a  policy  on  his  life  for  Rs.26,000  (£2,600), 

(»)  85  L.  J.  (Ch.),  69. 
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Ms  share  In  the  Serajgunge  concern,  and  some  other  matters 
not  of  considerable  amount.  The  amount  of  the  policy  was 
received  by  the  executrix,  and  invested  in  government  secu- 
rities. The  profits  of  the  business  of  Mackay,  Barry  &  Co. 
amounted,  up  to  Mackay' s  death,  to  above  Rs.  206, 963, 
equal,  for  the  share  of  Mackay,  to  £10,348  3^.  6d.  Mrs. 
Mackay  did  not  draw  this  sum  out  of  the  concern,  but  per- 
mitted it  to  remain  there  for  the  benefit  of  the  business, 
Barry  undertaking  to  pay  the  usual  Indian  rate  of  interest, 
10  per  cent.,  for  the  same.  In  the  year  1857,  Mrs.  Mackay 
married  George  Bichard  Barry,  and  advanced  to  him  the 
Rs.26,000,  the  policy  money,  on  his  undertaking  to  give  her, 
as  executrix  of  MacKay,  security  for  the  same.  This  money 
was  not  all  lent  at  once,  but  at  intervals,  and  she,  pressing 
for  security  on  account  of  her  children,  obtained  from  him 
on  the  28th  of  February,  1861,  a  bond,  given  to  her  in  her 
character  of  executrix  of  Alexander  Mackay,  in  the  penal 
sum  of  Rs.50,000,  to  secure  the  payment  on  the  3d  of  De- 
cember, 1863,  of  118.26,000,  with  any  farther  advances,  and 
10  per  cent,  interest,*  with  annual  rests.  As  a  farther  secu- 
rity, he  executed  a  mortgage,  of  even  date,  of  his  interest  in 
certain  tea  estates  in  Assam.  The  jute  concern  was  in  1864 
sold  bv  Barry  to  a  limited  company  for  £28,000,  but  no 
part  01  the  purchase-money  was  handed  over  to  the  execu- 
trix of  Ma<^ay's  estate.  Mrs.  Barry  became  in  1866  much 
alarmed  at  the  state  of  money  matters  in  India  and  in  Eng- 
land, and  pressed  her  husband  for  security  for  her  children. 
He  was  at  that  moment  in  apparently  prosperous  circum- 
stances, was  a  member  of  Parbament  for  the  county  of  Cork, 
and  was  known  to  be  engaged  in  the  purchase  of  estates  in 
Ireland.  He  consented  to  give  the  required  security,  and 
the  solicitor  employed  to  prepare  it  was  Mr.  William  Henry 
Daniel  *Oehme,  who  had  not  before  been  employed  by  [137 
Mr.  or  Mrs.  Barry,  but  who  had  practised  in  India,  and  was 
acquainted  with  Indian  as  well  as  English  business.  Mr. 
Barry  gave  him  instructions  to  prepare  the  deed  of  mort- 
gage, which  was  to  be  given  upon  Barry's  Irish  property. 
This  property  consisted  of  certain  estates  at  Gortnaclough 
and  Crinallow,  and  also  of  DunboUog,  the  purchase  of  which 
last-named  property  was  not,  at  that  time,  completed.  Mr. 
Oehme,  with  a  view  of  preparing  the  deed,  asked  Barry  for 
the  conveyances ;  he  received  the  draft  conveyance  of  Dun- 
boUog, but,  on  asking  for  the  conveyances  of  the  Gortna- 
clougn  and  Crinallow  properties,  he  was  told  that  they  were 
at  Afi.  Barry's  residence  at  Lota,  in  the  county  of  CorK,  but 
particulars  of  them  were  promised  to  be  furnished,  and 
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those  particulars  were  fnmished  in  writing  by  Barry  himself. 
Mr.  Robert  Henry  Haly  TMrs.  Barry's  son  D^  her  first  mar- 
riage), who  had  previously  managed  the  business  in  India, 
consented  to  be  the  trustee  under  the  deed,  which  was  exe- 
cuted on  the  6th  of  October,  1866.  This  deed  conveyed  the 
Gortnaclough  and  Crinallow  property,  and  also  the  Dun- 
bollog  property  (the  purchase  of  which  last-named  property 
had  been  completed  on  the  11th  of  June,  1866)  to  Haly  in 
trust  for  Mrs.  Barry,  or  other  the  legal  personal  representa- 
tive of  Alexander  Mackay,  with  a  proviso  for  reaemption 
on  payment  of  £31,641 12^.  Qd.  (that  sum  being  taken  as  the 
gross  amount  of  Barry's  indebtedness  to  Mackay's  estate)  on 
the  1st  of  January,  1872,  with  interest  at  5  per  cent.  This 
deed  was  registered  on  the  12th  of  October,  1866.  At  that 
time  Barry  was,  in  fact,  considerably  indebted  to  the  Agra 
Bank  (Limited),  especially  for  a  loan  of  £25,000  advanced 
by  the  Agra  &  Masterman's  Bank  (now  the  Agra  Bank)  in 
June,  1860,  and  had  written  certain  letters  to  the  bankers, 
dated  the  27th  and  the  29th  of  June,  1865  C),  and  the  7th 
138]  and  the  13th  *of  April,  1866,  which  they  insisted  con- 
stituted an  equitable  mortage  of  his  Irish  property  in  their 
favor.  The  deeds  of  the  Gortnaclough  and  the  Crinallow 
propertv  had  been,  in  fact,  deposited  with  the  bankers,  in- 
stead of  being  at  Barry's  house  at  Lota,  but  no  deposit  of 
the  deeds  of  tne  Dunboilog  property  had  been  made. 

On  the  1st  of  February,  1867,  the  appellants  filed  a  cause 
petition  (which  was  afterwards  amended)  praying  for  specific 
performance  of  the  agreement  by  way  of  equitable  charge 
contained  in  the  aforesaid  letters.    The  original  bill  was 

(1)  The  Important  part  of  that  letter,  The  bank  directors  did  agree  to  the 

which  formed  the  foundation  of  the  bank-  proposal,  advanced  the  money,  and  re- 

er's  claim,  was  as  follows :  ceived  the  deeds  relating  to  Gk>rtnaclongh 

"  With  reference  to  the  conversation  I  and  Crinallow.    The  transaction  as  to 

had  with  yon  this  morning  on  the  subject  the  Dunboilog  estate  was  not  then  com- 

of  my  receiving  a  loan  from  the  bank  of  pleted,  and  tiie  deeds  relating  to  that 

£26,000  for  six  months,  I  beg  to  state  property  were  never  deposited,  though 

that,  in  security  for  same,  I  shall  be  pre-  Mr.  Barry,  on  the  29th  of  June  wrote  to 

pared  to  lod^e  with  you  the  joint  promis-  say  he  would  lodge  them  ''  when  the  pur- 

sory  note  of  Mr.  W.  Thompson  and  myself  chase  of  the  Dunboilog  property  is  com- 

for  the  above  amount,  with  debenture  pleted."     There  were  thus  memoranda 


bonds  in  my  favor  for  £30,000,  due  on    accompanying  the  deposit  of   the  title 
the  Ist  of  January,  1867,  as  collateral    deeds.    As  to  the  propriety  of  rec  * 
security,  or,  if  the  oank  would  prefer  it,    ing  (under  a  similar  act,  the  Irish  1 


the  Ist  of  January,  1867,  as  collateral  deeds.  As  to  the  propriety  of  re^ster- 
security,  or,  if  the  oank  would  prefer  it,  ing  (under  a  similar  act,  the  Irish  Bank- 
would  lodge  the  title  deeds  of  the  prop-    ers  Act),  in  a  case  where  such  memoranda 


erty  in  Ireland,  which  I  am  now  pur-    existed,  see  CopUmd  v.  Davia  (Law  Rep., 
chasing,  to  the  above  value.    You  will    5  H.  L.,  868). 


obligelne  by  placing  my  application  be- 
fore your  directors  to-day,  and  hoj* 
that  they  will  accede  to  my  proposal, 


i,y,  and  hoping 
iom 
I  am,  <tc.. 


'G.  R.  Barry." 
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drawn  against  Barry  himself,  but  he  died  on  the  day  before  it 
was  put  on  the  file,  and  it  was  afterwards  amended  by  making 
Mrs.  Barry  and  Mr.  Haly  parties  thereto.  The  amended 
bill  tiled  on  the  26th  of  May,  1868,  charged  that  the  granting 
of  the  mortgage  to  Mrs.  Barry  was  fraudulent,  that  it  was 
gi-anted  without  consideration,  that  no  inquiry  was  made 
for  the  title  deeds  of  Gortnaclough  and  Crinallow,  and  that 
the  neglect  to  make  such  inquiry  was  itself  a  legal  fraud 
sufficient  to  deprive  the  defendants  of  any  priority  by  reason 
of  the  registration  of  their  mortgage,  and  that  they  must  be 
taken  to  have  had  notice — constructive  notice,  at  least — 
through  Oehme,  of  the  previous  equitable  mortgage  to  the 
bank. 

The  defendants,  in  their  answer,  denied  all  knowledge  of 
the  loan  of  £26,000  to  Barry,  or  of  any  security  given  for  it. 

The  cause  was  heard  before  the  Master  of  the  KoUs,  who 
declared  the  deed  of  the  6th  of  October,  1866,  to  be  fraudu- 
lent and  void  as  against  the  bankers.  Mrs.  Barry  appealed 
against  that  decision,  contending  that  the  cause  petition 
ought  to  have  been  dismissed  with  costs,  so  far  as  it  sought 
to  obtain  priority  for  the  demand  of  the  bank  over  the  mort- 
gage of  the  6th  of  October,  *1866,  to  the  extent  of  any  [139 
moneys  thereby  secured  which  were  at  the  date  thereof  due 
upon  the  bond  and  mortgage  of  the  1st  of  March,  1861. 
The  Lord  Chancellor  (Lord  O  Hagan)  and  the  Lord  Justice 
of  Appeal  Christian  expressed  their  opinion  that  the  decree 
of  the  master  of  the  Rolls  must  be  varied  (*),  for  that  giving 
prioritv  to  the  first  equitable  mortgage,  though  unregistered^ 
over  the  second  legal  mortgage,  which  was  registered,  it 
could  not  be  sustained,  there  being  no  evidence  whatever  to 
show  that  the  grantees  in  the  mortgage  deed  had  been  guilty 
of  any  fraud  or  had  had  notice,  actual  or  constructive,  of 
the  equitable  mortgage. 

This  was  an  appeal  against  that  decision. 

Mr.  Fry^  Q.C.,  and  Mr.  OeraZd  FitzgibhoUy  Q.C.  (of  the 
Lish  Bar),  (Mr.  Westlake^  Q.C,  was  with  them),  for  the 
appellants:  The  real  claim  of  the  respondents  here  rests 
alone  on  the  fact  of  registration.  But  it  has  long  since  been 
decided  that  registration  of  a  deed,  with  notice  of  a  prior 
deed  unregistered,  shall  not  prevail  against  it :  Blades  v. 
Blades  (*).  The  object  of  the  statute  was  to  prevent  frauds  : 
Forbes  v.  Deniston  (').  No  one  can  doubt  that  the  solicitor 
who  prepared  the  deed  was,  at  the  least,  utterly  careless  to 
inform  himself  of  the  facts,  and  avoided  making  any  inquiry 

0)  Ir.  Rep.,  6  Eq.,  128.  .  («)  1  Eq.  Cas.  Abr.,  868. 

O  4  Bro.  P.  C.  (8vo.  ed.),  189. 

9  Eng.  Rep.  13 


98  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Agra  Bank,  Limited,  v.  Barry. 

which  might  be  inconvenient  to  his  clients.  He  must,  there- 
fore, be  taken  in  equity  to  have  been  cognizant  of  those 
facts,  or  at  least  to  have  the  full  opportunity  of  being  cogni- 
zant of  them,  and,  being  so,  his  knowledge  ajQfects  his  clients, 
with  notice ;  for  in  all  the  cases  a  determination  not  to  in- 
quire, a  wilfulness  in  evading  the  duty  to  inquire,  has 
always  been  treated  as  equivalent  to  actual  notice.  Vice- 
Chancellor  Turner  so  expressly  declared  in  HewUt  v.  Loose- 
Toore  ('),  although  he  did  not  apply  the  rule  in  that  case, 
because  he  did  not  think  that  the  evidence  there  had  made 
out  that  there  was  any  evasion  of  inquirv.  That  case  was 
cited  and  considered  in  Wormald  v.  maiUand  (*),  and  there 
it  was  held  that  constructive  notice  of  a  prior  unregistered 
incumbrance  affecting  lands  in  Middlesex  is  as  effective  as 
actual  notice,  and  an  equitable  mortgage  of  a  ^rior  date, 
140]  though  *unregi8tered,  was  held  to  have  priority  over 
even  a  registered  marriage  settlement.  In  re  AUm  s  EstcUe  (") 
is  to  the  same  effect.  In  Sheldon  v.  Cox  (*)  notice  of  an  un- 
registered mortgage  was  held  to  affect  subsequent  mort- 
gagees who  had  registered,  and  the  fsioX  that  the  agent  of  the 
subsequent  mortgagees  was  himself  the  owner,  was  declared 
to  make  no  difference  in  the  matter.  Boursot  v.  Sambge  (*) 
was  to  the  same  effect.  There  A.,  being  one  of  three 
trustees,  executed  an  assignment  of  the  trust  property. 
A.  was  also  a  solicitor,  and  subsequently  effected  a  sale  of 
the  same  property,  in  which  sale  he  acted  as  solicitor  for  the 
purchasers,  and  they  were  held  to  be,  through  him,  affected 
with  notice  of  the  previous  assignment.  Sins  v.  Dodd  (*) 
does  not  affect  this  case,  nor  JolXand  v.  Stainbridge  (^),  nor 
WyaM  V.  Barwell  C),  nor  ChadwicTc  v.  TuxTier  (•),  for  they 
really  all  depended  on  what  amounted  in  each  to  notice,  and 
they  declared  nothing  more  than  this,  that  whereyou  allege 
fraud  you  must  make  it  out  clearly  by  proof.  Tiien  comes 
the  question,  what  is  the  general  rule  in  such  cases  as  the 
present,  whether  actual  notice  is  required,  or  whether  con- 
structive notice  is  not  enough.  It  is  submitted  that  con- 
structive notice  is  enough.  In  Le  Neve  v.  Le  Neoe  ("), 
constructive  notice,  that  is,  notice  through  the  agent  of  the 
defendant,  was  held  to  be  notice  to  the  defendant  himself, 
and 'that  was  a  case  which  related  to  marriage  articles,  where 
of  course  the  ordinary  rule  of  presumption  would  be  in  favor 

(»)  9  H^re.  449;  21  L.  J.  (Ch.),  69.  (•)  2  Atk.,  275. 

(«)  36  L.  J.  (Ch.).  6«.  C)  8  Ves.,  478. 

(»)  Ir.  Rep..  1  Eq.,  465.  (»)  19  Ves.,  436. 

(*)  2  EdoD,  224;  Amb.,  624.  (*)  Law  Rep.,  1  Ch.  Ap.,  310. 

(*)  Law  Rep.,  2  Eq.,  134.  Q^)  3  Atk.,  646 ;  1  Vea.,  64 ;  Amb.,  486. 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  99 

Agra  Bank,  Limited,  v.  Barry.  1874 

of  the  articles;  Here  there  is  strong  ground  for  believing 
that  Barry  never  intended  to  mortgage  this  property  to  the 
respondents,  but  did  what  he  did  solely  to  defraud  the 
bankers,  from  whom  he  had  just  before  procured  a  large 
advance  of  money.  Their  loan  was  a  real  loan,  while  the 
sums  which  made  up  the  £31,000  of  the  mortgage  deed  were 
not  shown  to  be  really  owing.  In  such  a  case  constructive 
notice  must  be  sufficient. 

In  Ireland,  which  has  long  been  a  registry  country,  these 
matters  were  constantly  occurring,  and  the  rule  has  there 
been  laid  down  plainly  in  a  succession  of  cases,  that  the 
knowledge  of  the  solicitor  is  the  knowledge  of  the  client, 
and  constructive  notice  has  *again  and  again  been  [141 
held  to  be  sufficient.  Majoribanks  v.  Hovenden  (*)  was  a 
remarkable  instance.  There,  A.,  a  solicitor,  was  the  owner 
of  some  property  in  right  of  his  wife.  He  executed  to  M., 
in  1806,  a  mortgage  of  this  property.  This  mortgage  was 
not  registered.  In  1806,  he  executed  a  second  mortgage  of 
the  same  property  to  N.,  being  in  that  instance  employed 
by  N.  as  ner  solicitor  and  agent.  This  mortgage  of  1806 
was  duly  registered.  Yet  in  a  contest  for  priority  between 
these  two  mortgagees,  it  was  held  that  N.  was  affected  with 
notice  of  the  mortgage  of  1805  in  consequence  of  her  having 
employed  A.  as  her  solicitor,  and  so  could  not  relj  on  the 
priority  which  she  would  otherwise  have  enjoyed  m  conse- 

iuence  of  the  registering  of  the  mortgage  executed  in  1806. 
ord  Chancellor  Sugden  there  discussed  all  the  leading 
cases,  and  expressed  a  clear  opinion  that  if  a  purchaser  em- 
ployed a  solicitor  who  had  any  Knowledge  of  an  incumbrance 
affecting  the  property,  such  knowledge  must,  in  law,  be- 
treated  as  communicated  to  the  principal,  although  the  lat- 
ter might,  in  fact,  be  wholly  unconscious  of  the  existence  of 
the  incumbrance.  In  a  case  like  this  it  is  the  duty  of  a 
party  to  inquire,  and  if  he  abstains  from  making  any  inquiry 
he  must  take  the  consequence.  In  Nixon  v.  Hamilton  ('), 
a  solicitor  prepared  a  deed  of  separation  between  man  and 
wife,  he  fraudulently  prevented  it  from  being  registered. 
Afterwards,  acting  as  solicitor  for  the  husband  and  for  X.  Y., 
who  lent  the  husband  money,  he  prepared  another  deed  as 
security  for  X.  Y.V advances,  and  he  inserted  in  this  second 
deed  the  same  property  as  that  which  was  the  subject  of  the 
separation  settlement.  X.  Y.'s  deed  was  registered,  but  it 
was  nevertheless  postponed  to  the  prior  unregistered  settle- 
ment because  of  the  knowledge  of  the  solicitor  being  imputed 
to  the  client.     Lenehan  v.  McCdbe  (*)  is  to  the  same  effect. 

(»)  1  Dru.  Rep.,  t.  Sug.,  11.      («)  2  Dr.  <&  Wal.,  864.      (»)  2  Ir.  Eq.  Rep.,  842. 
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And  that  rule  has  been  applied  where  the  person  has  united 
in  himself  the  character  of  owner  of  the  property  and  of 
solicitor.  In  RorJce  v.  Lloyd  ('),  A.,  who  was  the  owner  of 
some  land  and  was  a  solicitor,  made  to  B.  a  mortgage  of  the 
land  on  the  20th  of  March,  1866,  this  mortgage  was  not 
registered  till  April  3,  1859.  A.  made  a  lease  of  the  same 
142]  land  to  C.  on  the  7th  of  March,  1869,  and  registered  *it 
at  once,  being  paid  by  C.  for  his  trouble  as  solicitor  in  the 
transaction.  It  was  held  that  A.  was  C.'s  solicitor,  and  that 
C.  was  affected,  through  him,  with  notice  of  the  prior  un- 
registered mortgage,  and  the  lease  was  postponed  to  the 
mortgage.  That  judgment  was  taken  to  the  Court  of  Ap- 
peal, and  was  there  affirmed  (*).  In  Ratcliffe  v.  Barnard  (•) 
the  same  rule  of  affecting  the  mortgagee  through  the  knowl- 
edge of  the  solicitor  was  admitted,  though  it  was  not  applied 
in  that  case,  the  court  being  of  opinion  that  there  haa  not 
been  any  actual  negligence  on  the  part  of  the  mortgagee's 
solicitor.  Kennedy  v.  Oreen  (*)  and  Whitbread  v.  Jordan  ('), 
show  that  where  tnere  might  have  been  inquiry,  but  none 
has  been  made,  constructive  notice  is  sufficient  to  affect  the 
parties. 

Here,  there  was  nothing  like  an  advance  of  money,  an  in- 
definite sum  was  left  in  tne  hands  of  the  husband  to  cany 
on  the  trade  in  which  he  and  his  partner  had  been  engaged. 
There  was  no  doubt  private  influence  used  to  get  this  deed, 
for  which,  after  all,  tnere  was  no  proof  that  any  valid  con- 
sideration had  been  given. 

Mr.  Isauc  Butt^  Q.C,  Mr.  OHaaan^  Q.C.,  and  Mr.  Ro- 
nayne  (all  of  the  Irish  bar),  were  for  the  respondents :  The  real 
question  here  is  as  to  the  construction  of  the  Act  of  Anne. 
That  act  (6  Anne,  c.  2,  Ir.)  was  passed  in  order  to  give  effect 
to  an  object  treated  by  the  legislature  as  most  important, 
and  stated  in  the  preamble  to  be  that  of  ''securing  pur- 
chasers, preventing  forgeries  and  fraudulent  gifts,  and  con- 
veyances of  lands."  The  third  section  requires  that  "a 
memorial  of  all  deeds  shall  be  registered."  The  fourth  sec- 
tion declares  that  all  registered  deeds  shall  be  taken  "as 
good  and  effectual  in  law  and  equity  according  to  the  pri- 
ority of  time  of  registering;"  and  the  fifth  section  provides 
that  "everv  deed  not  registered  shall  be  deemed  and  ad- 
judged as  fraudulent  and  void,"  not  only  as  against  a  regis- 
tered deed,  "but  likewise  against  all  and' every  creditors  and 
creditor  by  j'udgment,  recognizance,  statute  merchant,  or  of 

(J)  3  3  !r.  Ch.  Rep.,  (N.S.).  278.  (*)  8  My.  A  K.,  699. 

h)  M  Ip.  Ch.  Rep.  (N.S.),  442.  (»)  1  Y.  A  C.  Ex.,  308. 

(^)  Liiw  Rep.,  6  Ch.  Ap.,  652. 
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the  staple,  confessed,  acknowledged,  or.-fentered  into,  as  for 
and  concerning  all  honors,  lands,"  &c..''^£iontaSaed  or  ex- 
pressed in  such  *meinorial  registered  as  aforesai^J.'^  [143 
Taking  these  sections  together  it  is  impossible  to'doJibVwhat 
was  the  intention  of  the  legislature,  and  that  that  in^ti€ai . 
was  especially  to  prevent  tne  occurrence  of  such  a  cas^'^Q-'. 
this.  The  case  of  Nixon  v.  Hamilton  (*)  does  not  aflfect  the  - 
present,  for  there  the  questions  were  whether  the  solicitor 
who  prepared  the  second  deed  had  not  a  full  knowledge  of 
the  first,  and  if  so,  whether  his  knowledge  must  not  affect 
his  client,  the  second  mortgagee,  and  in  both  matters  an 
affirmative  answer  was  given.  No  such  answer  could  be 
given  here.  Barrj^  was  not  the  solicitor  of  Mrs.  Barry,  his 
position  was  hostile,  not  fiduciary,  and  therefore  she  could 
not  be  affected  through  his  knowledge  or  his  acts.  The  so- 
licitor who  prepared  this  deed,  Mr.  Oehme,  was  wholly  ig- 
norant of  the  preceding  transactions  between  Barrjr  and  the 
bankers,  and  the  deed  which  he  prepared  in  honest  ignorance 
of  them  was  duly  registered.     The  alleged  equitable  mort- 

gige  of  the  bankers  was  not  registered ;  the  deeds  of  the 
ortnaclough  and  Crinallow  estates  were  asked  for  by  Mr. 
Oehme,  the  solicitor  for  the  respondents,  and  an  excuse, 
apparently  reasonable  and  sufficient,  was  given  to  him.  He 
throughout  acted  bona  fide.  All  argument  about  not  mak- 
ing an  inquiry  was  therefore  excluded.  The  demand  here 
nmde  by  tne  appellants  amounted  to  this,  that  a  transaction, 
a  secret  transaction,  of  which  nobody  but  the  parties  con- 
cerned, the  bankers  and  Barry,  could  know  anything,  and 
which  was  not  registered,  was  to  have  priority  over  a  regular 
and  formal  deed  (founded,  too,  upon  a  long  previous  exist- 
ing liability)  which  had  been  duly  registered.  To  give  it 
that  priority  would  be  entirely  to  defeat  the  Statute  of  Anne. 
Even  if  the  circumstances  here  were  not  nearly  so  strong  as 
they  really  are  in  favor  of  the  respondents,  the  fact  of  regis- 
try ought  to  decide  the  matter  to  their  advantage.  Marjori- 
hanks  v.  Hovenden  Q  is  an  authority  for  the  respondents. 
Lord  Chancellor  Sugden  there  said  (*) :  "  The  only  difficulty 
is  that  this  is  a  conflict  between  a  registered  and  unregistered 
instrument,  and  that  in  cases  of  registry  it  has  been  held 
that  direct  notice  is  requisite.  I  am  disposed  to  follow  those 
decisions,  and,  as  between  a  registered  and  an  unregistered 
deed,  not  to  bind  the  party  who  has  the  *legal  prioritjr  [144 
by  any  casual  circumstances,  which  in  other  cases  might  be 
considered  as  amounting  only  to  constructive  notice."  The 
decision  in  that  case,  therefore,  did  not  affect  the  question  of 

(»)  2  Br.  <fc  Wal.,  864.  («)  Dra.  Ch.  Rep.,  t  Sug.,  11.  (»)  Ibid.,  22. 
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the  validity  antf'^b^ee'of  the  registry,  but  was  owing  to  the 
fact  that^ncH  merely  a  constructive  notice  to  the  solicitor  had 
been.pfpV,e^*4)here,  but  that  he  knew  really  everything  con- 
necfett  ^t!h  the  transaction,  and  so  the  rule  of  a  client  oeing 
.'.tifiiiM'by  the  knowledge  of  his  solicitor  became  apDlicable. 
'\%iL  Ohaawick  v.  Furner  (*)  it  was  expressly  declarea  that  a 
•  title  which  has  been  registered  can  only  be  affected  by  clear 
and  distinct  notice  amounting,  in  fact,  to  fraud.  That  was 
a  case  on  the  Registry  Act  for  the  East  Riding  of  Yorkshire 
(6  Anne,  c.  36),  whicn  resembled  in  all  its  material  points 
the  other  Registry  Acts  of  that  reign.  In  Hewitt  v.  Loose- 
Toore  ("),  though  it  was  admitted  that  the  knowledge  of  the 
solicitor  would  bind  the  mortgagee  who  employed  him,  yet 
if  that  solicitor  was  himself  the  mortgagor,  his  employer 
would  not  be  bound  by  any  uncommunicated  fact  wnicn  it 
was  the  interest  of  sucn  a  mortgagor  to  conceal  from  the 
mortgagee.  Here  the  mortgagor  was  not  the  solicitor,  but 
he  had  a  real  interest  in  concealing  from  the  mortgagee  what 
he  had  done.  And  that  case  also  decided  that  a  leg^l  mort- 
gagee will  not  be  postponed  to  a  prior  equitable  one  on  the 
ground  that  the  title  deeds  have  not  been  got  in,  unless  there 
ad  been,  in  that  respect,  fraud  or  wilful  negligence  on  the 
part  of  the  legal  mortgagee,  and  that  neither  fiaud  nor  wU- 
lul  negligence  will  be  imputed  to  a  mortgagee  who  has  bona 
fide  made  an  inquiry  for  the  title  deeds,  and  has  received  a 
reasonable  excuse  for  their  non-delivery.  That  case  may 
well  be  taken  as  decisive  of  the  present.  WyaM  v.  Barwell  (J) 
decides  that  notice  to  avoid  a  registered  deed  must  be  clear, 
distinct,  and  positive ;  and  RaSiliffe  v. .  Barnard  (*)  shows 
that  mere  omission  by  the  solicitor  to  examine  all  the  title 
deeds  wUJ  not  be  sumcient  to  fix  the  legal  mortgagee  with 
constructive  notice  of  a  prior  equitable  charge. 

The  case  of  Wormala  v.  Maitland  ('),  where  it  was  held 
that  constructive  notice  of  a  prior  unregistered  incumbrance 
145]  affecting  *lands  in  Middlesex  is  as  effectual  as  actual 
notice,  cannot  be  supported.  Such  was  the  opinion  of  Lord 
Justice  Christian  in  tnis  very  case,  founding  himself  on  the 
authority  of  Lord  Chancellor  Sugden  in  MarjoribanTcs  v. 
Hovenden^  and  of  Lord  Chancellor  Brewster  in  a  case  of 
Russell  V.  Cushell^  decided  in  Trinity  Term,  1867.  The  lat- 
ter case  was  not  reported,  but  it  had  appeared  satisfactory 
to  the  Lord  Justice,  from  his  examination  of  it,  as  stated  in 
Mr.  Madden' s  work  on  Registration.     In  that  cas^  Lord 

(»)  Law  Rep.,  1  Ch.  Ap.,  810.  (*)  Law  Rep.,  6  Ch.  Ap.,  652. 

O  9  Hare,  449;  21  L.  J.  (Ch.),  69.  (*)  3{f  L.  J.  (Ch.),  69. 

(3)  19  Ves.,  435. 
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Chancellor  Brewster  had  expressly  declined  to  follow  the  case 
of  WormaZd  v.  Maitland.  rVwrrw  v.  Fluitt  {')  is  an  early  and 
an  important  case,  and  was  referred  to  as  such  by  Lord  Jus- 
tice Christian.  There  title  deeds  were  deposited  as  a  security 
for  money ;  a  creditor  of  the  mortgagor  fearing  his  imme- 
diate insolvency,  not  having  notice  of  this  equitable  incum- 
brance, took  a  conveyance  of  the  same  premises ;  and  this 
conveyance  was  held  good.  Lord  Justice  Christian,  quoting 
that  case,  introduced  the  circumstance  of  the  existence  of  a 
registry,  and  expressed  his  opinion  that  a  person  who  takes 
the  legal  estate  without  the  deeds,  has  a  preferable  title  to 
him  wno  takes  the  deeds  without  the  legal  estate,  and  with- 
out even  registering  the  agreement  which  constituted  him  an 
equitable  mortgagee.  Of  course  that  mode  of  putting  the 
matter  implies  an  absence  of  fraud,  and  there  is  not  the 
slightest  ground  to  impute  fraud  in  this  case.  The  respon- 
dents knew  nothing  of  the  real  circumstances  and  situation 
of  Barry ;  he  appeared  to  be  a  man  of  wealth ;  he  put  him- 
self forward  as  such;  he  was  believed  to  be  purchasing 
estates  in  Lreland ;  he  sat  in  Parliament  as  a  member  for  an 
Irish  county,  and  in  every  respect  seemed  to  be  a  man  who 
was  to  be  trusted.  Acting  in  natural  confidence  upon  these 
circumstances  the  respondents,  to  whom  a  large  debt  was 
;  ustly  due,  and  who,  in  this  matter,  were  acting  as  trustees 
:  'or  the  children  of  a  deceased  person,  took  the  security  of  a 
'.  egal  mortgage  and  showed  their  good  faith  by  registering 
it.  A  merely  unregistered  equitable  mortgage  cannot  be  set 
up  against  a  registered  legal  mortgage  taken  under  such  cir- 
cumstances.; jior  can  it  be  alleged,  as  in  Kennedy  v.  Qreen  ('J 
or  in  Whitbread  v.  Jordan  (*),  that  there  had*  been  wilful 
negligence  or  wilful  avoiding  of  inquiry  when  tiie  circum- 
stances should  have  induced  the  parties  to  *make  it.  [146 
There  were  no  such  circumstances  here.  This  case  more  re- 
sembles that  of  Jones  v.  Smith  {*\  where  Vice-Chancellor 
Wigram  divided  cases  of  constructive  notice  into  two  classes, 
first,  where  there  was  actual  knowledge  of  the  fact  that  the 
property  was  incumbered  in  some  way,  and  the  party  about 
to  take  a  security  on  it  did  not  inquire  in  what  way,  so  that 
the  court  bound  him  by  constructive  notice ;  or  secondly, 
cases  in  which  the  court  has  been  satisfied  that  he  had  de- 
signedly abstained  from  inquiry  for  the  very  purpose  of 
avoiding  notice.  Here  the  respondents  had  not  only  no 
knowledge,  but  they  had  no  suspicion,  of  any  existing  in- 

(•)  2  An8tr.,4S2.  (»)  1  Y.  A  C.  Ex.,  808. 

(«)  8  My.  4  K.,  699.  (*)  1  Hare,  48 ;  11  L.  J.  (Ch.),  (N.S.),  88. 
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cumbrance;  and  they  do  not  fall  within  either  of  those 
classes  of  cases. 

Mr.  Fry  replied. 

The  Lord  Chancellor  (Lord  Caims) :  My  lords,  although 
this  case  has  occupied  a  considerable  time  at  your  lordships' 
bar  in  the  very  able  arguments  which  you  have  heard,  I  do 
not  propose  to  detain  you  at  any  length  in  expressing  the 
opinion  which  I  have  been  able  to  form  upon  the  case. 

My  lords,  there  are  some  facts  in  the  case  which  appear  to 
me  to  be  proved  beyond  all  possibility  of  dispute.  The 
bankers  obtained  their  security,  an  eg[uitable  security,  in  the 
year  1865.  Mrs.  Barry,  the  executrii,  and  her  trustee,  ob- 
tained their  security  and  registered  their  security  in  the  year 
1866.  It  appears  to  me  to  oe  clear  upon  the  evidence,  after 
reading  botn  the  evidence  in  chief  and  the  cross-examina- 
tion, that,  at  the  time  the  security  of  October,  1866,  was  given, 
there  were  undoubtedly  claims  existing  on  the  part  of  Mrs. 
Barry,  as  executrix  of  her  former  husband's  estate,  against 
the  late  Mr.  Barry,  who  was  then  her  husband.  It  appears 
to  me  to  be  clear  beyond  all  doubt  that  Mrs.  Barry  urged  her 
husband  to  give  her  a  security  upon  his  property  in  respect 
of  those  claims,  and  that  she  repeated  that  demand,  or  that 
request,  from  time  to  time  during  the  weeks  or  months  that 
elapsed  before  the  security  was  actually  given.  It  farther 
appears  to  me  to  be  clear  upon  the  evidence  of  Mr.  Oehme, 
the  solicitor  who  was  appointed  to  prepare  the  security  which 
Mr.  Barry  was  about  to  give  to  his  wife  as  executrix,  that  so 
147]  far  as  Mr.  Oehme  was  concerned  he  had  actually  *no 
notice  whatever  of  the  prior  equitable  charge'  which  had 
been  given  to  the  bank.  And,  my  lords,  I  am  bound  to  sav, 
looking  at  the  evidence  in  this  case,  it  appears  to  me  to  be 
entirely  bevond  the  power  of  the  appellants  to  challenge  in 
this  case  the  general  character  of  Mr.  Oehme,  or  to  impute 
to  him  here  anv  wilful  participation  in  a  fraud. 

That  being  tne  state  of  the  case  as  to  the  facts,  the  ground, 
and  the  only  ground,  which  I  can  find  alleged  on  the  part  of 
the  appellants  for  the  purpose  of  defeating  altogetner  the 
security  given  to  the  executrix,  is  this,  that  Mr.  Oehme  did 
hot  obtain  from  Mr.  Barry  the  title  deeds  of  the  estates  over 
which  the  security  was  given,  and  that  he  did  not  investigate 
the  titles  to  those  estates.  Now,  as  regards  the  title  deeds, 
it  is  proved,  and  there  is  no  statement  to  the  contrary,  that 
Mr.  Oehme  asked  Mr.  Barry  for  the  title  deeds.  It  is  said 
that  he  asked  for  those  deeds,  not  to  hold  them  as  part  of 
the  security,  but,  in  order,  by  means  of  the  contents  of  those 
title  deeds,  to  prepare  the  security  with  more  accuracy.    That 
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may  be  a  just  observation,  but  at  the  same  time,  asking  for 
the  title  deeds  in  this  way,  he  was  told,  in  England,  that  the 
deeds  were  at  the  residence  of  Mr.  Barrv  in  Ireland.  That 
was  a  very  natural,  plausible  and  credible  statement,  and  he 
accepted  that  statement ;  and  the  circumstance  that  he  was 
told  that  they  were  in  Ireland  micht  account  not  merely  for 
their  not  being  produced  to  him,  for  the  purpose  of  the  prep- 
aration of  the  securitjr,  but  also  for  the  fact  that  they  were 
not  handed  over  to  him  upon  the  occasion  of  the  execution 
of  that  security. 

But  what  your  lordships  have  to  consider  is,  the  effect  of 
the  circumstances  to  which  I  have  referred  upon  a  security 
for  land  situated  in  a  country  where  a  system  and  law  of 
registration  prevail.  Your  lordships  have  been  referred  to 
the  Act  of  Anne,  which  established  a  registry  of  deeds  in 
Ireland,  and  vour  lordships  have  been  rSerred  to  the  au- 
thorities which  have  been  decided  with  reference  to  the  state 
of  the  law  of  registration  since  the  passing  of  that  act.  My 
lords,  any  person  reading  over  that  act  of  rarliament  would 
perhaps  m  the  first  instance  conclude,  as  has  often  been  said, 
that  it  was  an  act  absolutely  decisive  of  priority  under  all 
circumstances,  and  enacting  that  under  every  circumstance 
that  could  be  supposed,  the  deed  first  registered  was  to  take 
♦precedence  of  a  deed  which,  although  it  might  be  [148 
executed  before,  was  not  registered  till  afterwards.  But,  by 
decisions  which  have  now,  as  it  seems  to  me,  well  established 
the  law,  and  which  it  would  not  be,  I  think,  expedient  in 
any  way  now  to  call  in  question,  it  has  been  settled  that, 
notwithstanding  the  apparent  stringency  of  the  words  con- 
tained in  this  act  of  Parliament,  still  if  a  person  in  Ireland 
registers  a  deed,  and  if  at  the  time  he  registers  the  deed  either 
he  himself,  or  an  agent,  whose  knowledge  is  the  knowledge 
of  his  principal,  has  notice  of  an  earlier  deed,  which,  though 
executed,  is  not  rejjistered,  the  registration  which  he  actually 
effects  will  not  give  him  priority  over  that  earlier  deed. 
And,  my  lords,  I  take  the  explanation  of  those  decisions  to 
be  that,  which  was  given  by  Lord  King  in  the  case  of  Blades 
V.  Blades  (*],  upwards  of  150  years  ago,  the  case  which  was 
mentioned  just  now  at  your  lordships'  bar.  I  take  the  ex- 
planation to  be  this,  that  inasmuch  as  the  object  of  the  stat- 
ute is  to  take  care  that,  by  the  fact  of  deeds  being  placed 
upon  a  register,  those  who  come  to  register  a  subsequent 
deed  shall  be  informed  of  the  earlier  title,  the  end  and  ob- 
ject of  the  statute  is  accomplished  if  the  person  coming  to 
register  a  deed  has,  aliunde^  and  not  by  means  of  the  regis- 

(>)  1  Eq.  C.  Ab.,  pi.  12,  p.  868. 

9  Eng.  Rep.  14 
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ter,  notice  of  a  deed  affecting  the  property  executed  before 
his  own.  In  that  case  the  notoriety,  ^raich  it  was  the  object 
of  the  statute  to  secure,  is  effected,  effected  in  a  different 
way,  but  effected  as  absolutely  in  respect  of  the  person  who 
thus  comes  to  register  as  if  he  had  found  upon  the  register 
notice  of  the  earner  deed.  K  that  is  so,  your  lordships  will 
observe  that  those  cases  depend,  and  depend  entirely,  upon 
the  question  of  actual  notice  either  to  the  principal,  or  to 
the  agent  whose  knowledge  is  the  knowledge  of  the  principal. 
But,  my  lords,  have  authorities  gone  any  farther  than  to 
the  length  which  I  have  stated  ?  Has  it  ever  been  decided, 
with  regard  to  a  register  act  such  as  that  which  prevails  in 
Ireland,  that  negligence  in  not  asking  for  the  title  deeds,  or 
not  taking  up  the  utle  deeds,  shall  postpone  a  registered  se- 
curity ?  1  am  not  going  to  say  a  word  with  regard  to  the 
effect  of  negligence  of  that  kina  in  a  country  like  England, 
where  there  is  no  general  registration  of  deeds  and  no  act  of 
149]  Parliament  like  the  Irish  act.  But  I  am  *unable  to 
discover  any  principle  upon  which  mere  negligence  and  mere 
failure  to  take  all  tne  securities  that  might  be  taken,  could, 
in  a  country  subject  to  a  law  like  the  Irish  Register  Act,  post- 
pone a  registered  deed.  It  appears  to  me  that  the  object  of 
such  a  statute  as  the  Irish  statute  is  to  give  a  premium  to 
diligence  in  registration ;  and  to  say  that  if  the  question  is 
merely  a  question  of  greater  or  less  ailigence,  greater  or  less 
care,  the  advantage  enures  to  the  person  who  shows  his  diU- 

gence  by  first  registering  his  own  deed.  Of  course  you  may 
ave  cases  in  which  there  maybe  such  a  course  of  conduct  as 
was  indicated  inKennedy  v.  Oreen  (*),  commented  on  in  the  case 
of  Jones  V.  Smith  f)  by  X^ice-Chancellor  Wigram — conduct  so 
reckless,  so  intensely  negligent,  that  you  are  absolutely  unable 
to  account  for  it  in  any  other  way  than  this,  that,  by  reason  of 
a  suspicion  entertained  by  the  person  whose  conduct  you  are 
examining  that  there  wa^  a  registered  deed  before  his,  he 
will  abstain  from  inquiring  into  the  fact,  because  he  is  so 
satisfied  that  the  fact  exists,  that  he  feels  persuaded  that  if 
he  did  inquire  he  must  find  it  out.  My  lords,  I  do  not  wish 
to  express  any  decided  opinion  at  this  moment  upon  a  case 
of  that  kind.  If  such  a  case  should  arise,  I  do  not  desire  to 
say  whether,  in  my  opinion,  such  a  case  could  or  could  not 
be  deemed  sufficient  to  get  rid  of  the  provisions  of  the  Irish 
Registry  Act.  iBut  what  I  do  say,  with  great  confidence,  to 
your  lordships  is,  that  the  present  case  does  not  resemble 
that ;  there  is  no  such  negligence  here  as,  to  my  mind,  car- 
ries with  it  any  appearance  of  fraud.     The  conduct  of  Mr. 

'(')  3  My.  A  K,  699.  (-)  1  Hare,  43  ;  11  L.  J.  (N.S.),  Ch.,  83. 
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Oehme,  the  solicitor  in  this  case,  appears  to  me  to  be  natural 
under  the  circumstances,  and  not  to  be  tainted  with  any- 
thing which  could  have  even  the  imputation  of  mala  fides 
cast  upon  it. 

Well,  my  lords,  are  there  cases  which  bear  a  contrary  im- 
port to  that  which  I  have  endeavored  now  to  express  ?  There 
is  a  case  which  was  before  Vice-Chancellor  Stuart,  the  case 
of  WoTTnald  v.  Maitland  (*) ;  and  with  regard  to  that  /case  I 
can  only  say,  that  if  it  is  to  be  held' as  deciding,  that  in  a 
raster  country,  with  such  a  statute  as  exists  in  Ireland,  the 
mere  circumstance  that,  on  the  occasion  of  a  marriage,  the 
abstract  of  title  to  the  property  settled  *was  not  ex-  [150 
amined  on  behalf  of  the  lady  about  to  be  married,  and  on 
behalf  of  the  children  who  might  be  bom,  the  mere  fact  that 
there  was  not  this  examination  would  postpone  the  regis- 
tered settlement — ^if  that  is  the  effect  of  the  decision,  I  am 
unable,  my  lords,  to  say  that  that  is  a  decision  which  com- 
mends itself  to  mv  judgment.  It  appears  that  in  the  case  of 
AUerCs  Estates  ('),  which  was  decided  in  Ireland,  the  learned 
judge  in  the  Landed  Estates  Court  founded  his  decision 
upon  this  case  of  Wormald  v.  Maitland  (*) ;  but  it  appears, 
from  what  was  said  in  the  present  case  by  the  Lord  Justice 
Christian,  that,  at  the  time  the  learned  judge  of  the  Landed 
Estate^  Court  so  decided,  he  was  not  aware  that  the  then 
Lord  Chancellor  of  Ireland  (Lord  Chancellor  Brewster)  had, 
in  MusseU  v.  Cushell  (*),  decided  in  opposition  to  the  view 
expressed  in  Wormald  v.  Maitlaiid  (*).  I  cannot  take, 
therefore,  that  case  as  an  authority  governing  or  affecting 
the  present  case ;  and  that  case  being  removed  out  of  the 
way,  there  is  absolutely  no  authority  that  I  am  aware  of  in 
support  of  the  proposition  of  the  appellants. 

That,  my  lords,  would  dispose  of  the  present  case,  but  for 
a  question  which  has  arisen  as  to  the  form  of  the  decree. 
The  decree,  as  it  stands,  does  not  direct  a  general  account  of 
all  advances  made,  out  of  the  estate  of  the  testator,  to  the 
late  Mr.  Barry,  but  it  directs  an  account  upon  the  footing 
of  a  particular  sum  expressed  in  the  bond  and  mortgage 
deed  of  the  year  1861,  a  suln  of  £2,500,  or  thereabouts.  It 
assumes  that  that  sum  is  part  of  the  larger  consideration 
stated  in  the  deed  of  1866,  and  directs  an  account  upon  the 
footing  of  that  sum  as  to  how  much  of  it  remains  due.  My 
lords,  1  should  have  thought  that  the  more  regular  and  more 
convenient  course  would  have  been  to  direct  a  general  account 

(0  36  L.  J.  (Ch.),  69.  (*)  Not    reported,  but    mentioned    in 

(')  Ir.  Rep.,  1  Eq.,  466.  Madden  on  Registration. 

(»)  36  L.  J.  (Ch.),  69. 
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of  all  advances  made  out  of  the  assets  to,  or  of  all  assets  re- 
ceived by,  the  late  Mr.  Barry,  and  if  the  question  were  here 
for  the  first  time,  I  cannot  but  think  that  your  lordships 
would  be  disposed  to  direct  the  accounts  somewhat  in  that 
manner.  But,  my  lords,  the  appellants  would  prefer,  if 
there  is  to  be  an  account,  that  it  should  be  in  the  form  in 
which  it  has  been  directed  in  the  court  below  ;  and  the  re- 
151]  spondents  certainly  have  not  *shown  their  anxiety  to 
alter  the  form  of  account  by  presenting  any  cross  appeal.  I 
am  not  at  all  prepared  to  admit,  for  a  moment,  that  it  is  not 
competent  to  your  lordships,  on  bein^  asked  to  review  a  de- 
cree directing  an  account  of  this  kind,  to  consider,  inde- 
pendently of  the  views  of  the  party  appealing,  what  is  the 
proper  form  in  which  the  account  should  be  directed.  But, 
at  the  same  time,  it  does  not  appear  to  me  that  any  substan- 
tial injury  would  be  done  to  either  party  here  by  leaving 
the  account  in  the  form  in  which  it  is  already  directed,  and 
which  I  do  not  think  either  side  has  strenuously  urged 
should  be  altered,  unless  for  the  purpose,  as  the  appellants 
contend,  of  having  the  bill  dismissed  altogether.  1  do  not, 
therefore^  propose  to  advise  your  lordships  to  make  any  al- 
teration m  the  form  of  the  account.  I  notice  the  point  lest 
it  should  be  thought  to  have  escaped  your  lordships'  obser- 
vation, but  in  accordance  with  what  I  have  said,  I  think  the 
justice  of  the  case  will  be  met  by  simply  dismissing  the 
present  appeal,  and  dismissing  it  with  costs. 

Lord  Hatherley  :  My  lords,  I  entirely  concur  in  the 
view  that  has  been  expressed  by  the  noble  and  learned  lord 
on  the  woolsack  as  to  the  course  which  it  is  incumbent 
upon  us  to  pursue  under  the  peculiar  circumstances  of  this 
appeal. 

I  confess,  my  lords,  that  when  the  case  was  opened,  as  it 
was  with  great  ability  by  Mr.  Fry,  I  did  become  anxious  to 
investigate  somewhat  narrowly  the  exact  position  of  the  par- 
ties with  reference  to  the  execution  of  the  deed  of  the  5tTi  of 
October,  1866.  Observations  were  made  by  him,  which  made, 
some  impression  upon  my  mind,  as  to  whether  TnMa  fides 
existed  in  the  representation  of  the  consideration  for  that 
deed.  After  the  full  discussion  that  the  case  has  since  re- 
ceived, and  after  all  the  sifting  that  the  evidence  has  under- 
fone,  I  am  now  satisfied  that,  at  all  events  on  the  part  of 
[rs.  Barry,  whatever  might  have  been  Mr.  Barry's  views  or 
objects,  there  was  no  cognizance  whatever,  and  there  is  no 

ground  whatever  to  suspect  her  cognizance,  of  an  account 
aving  been  made  out  which  was  m  itself  fictitious  and 
fraudulent. 
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It  turns  out  that,  beyond  all  dispute,  deeds  were  executed 
in  1861,  to  which  the  court  below  has,  I  think  most  justly, 
attributed  *full  validity.  As  far  as  regards  all  that  [lo2 
was  secured  bj  the  bond  and  the  mortgage  of  1861  there  was 
not  any  question  at  all. 

The  question  that  arose  was  as  to  the  additional  amount 
comprised  in  the  security  of  1866.  I  say  *'the  additional 
amount,"  b^^use  I  have  not  any  doubt  whatever,  for  it  is 
fully  and  clearly  sworn  to,  and  on  cross-examination  that 
statement  has  in  no  way  been  displaced,  that  the  documents 
of  1861  did  form  a  part  of  the  consideration  for  the  £31,000 
secured  by  the  documents  of  1866.  As  to  the  remaining  por- 
tion of  that  charge  it  was  made  out  in  a  way  much  more 
open  to  observation.  It  is  stated  now  that  it  was  ascertained 
with  regard  to  the  jute  manufactory,  which  had  been  carried 
on  in  partnership  by  Mr.  Mackay  and  Mr.  Barry,  that  no 
account  of  the  partnership  had  been  taken  after  Mr.  Mackay' s 
death — ^that  Mr.  Barrr,  who  a  year  or  two  subsequently 
married  the  widow  of  Mr.  Mackay,  had  been  allowed,  as 
surviving  partner,  to  retain  the  whole  of  the  assets — that 
after  that  time  steps  were  taken  which  led  to  a  sale  of  the 
proi)erty— and  then  it  was,  as  Mrs.  Barry  represents  verv 
naturally,  and  in  a  mode  which  I  think  is  entitled  to  all 
credit,  tnat  she  began  to  have  misgivings  as  to  whether  or 
not  she  had  sufficient  security  for  the  debt  which  was  due  to 
her  as  executrix,  and  began  to  press  her  husband  for  some 
security  for  that  debt. 

I  think  there  is  quite  enough  to  prove  that  you  cannot  im- 
pute to  Mrs.  Mackay,  even  if  you  should  treat  this  account 
Itself  as  not  correctly  made  out,  a  knowledge  of  any  fraudu- 
lent manufacture  of  accounts  for  the  purpose  of  making  out 
a  consideration. 

I  thiok,  upon  this  evidence,  we  must  almost  assume  as  a 
fact  that  the  concern  had  been  profitable,  because  it  was  sold, 
as  everybody  admits,  to  a  company  for  a  payinent  in  shares, 
which  company  expected,  I  suppose,  to  receive  some  profits 
from  it.  We  arrive,  then,  at  the  fact  that  Mrs.  Barry  must 
have  been  aware  that  her  late  husband  had  made  certain 
profits ;  we  also  arrive  at  the  fact  that  she  had  no  knowl- 
edge  of  any  part  of  her  husband's  share  of  the  profits  hav- 
ing been  paid  over,  or  accounted  for  in  any  way  to  her  as 
executrix.  There  were,  therefore,  profits  that  ought  to  have 
come  to  her,  profits  that  she  had  not  received,  and  profits 
for  which  she  was  goi^g  to  lose  all  seccurity  upon  the  sale 
*of  the  business.  I  think,  under  these  circumstances,  [153 
it  is  a  great  deal  too  much  to  say  that  she  ought  to  have 
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known  that  there  was  some  erroneous  statement  as  to  the 
exact  amount  of  those  profits— that  there  were  some  deduc- 
tions which  ought  to  have  been  made  which  were  not  made. 
It  is  enough  for  me  if  I  arrive  at  the  conclusion  that  she 
might  reasonably  and  bona  fide  believe  that  the  sum  due  to 
her  on  the  undisputed  deed  of  1861,  and  the  sum  due  to  her 
in  respect  of  profits  as  to  which  she  would  be  entitled  to 
have  security,  would  amount,  or  mi^ht  reasonably  be  taken 
as  far  as  she  knew,  to  amount  to  sucn  a  sum  as  was  included 
in  the  purchase  deed. 

It  is  not  sufficient  to  say  that  she  had'not^one  through 
the  whole  of  this  account  if  we,  sitting  here  in  judgment 
upon  the  whole  of  the  case,  can  arrive  at  the  conclusion  that 
she  might  reasonably  believe  it  to  be  a  true  and  correct  ac- 
count.   Upon  that  point  I  have  satisfied  myself. 

Having  satisfied  myself  of  Mrs.  Barry's  honesty  in  the 
transaction,  I  then  proceed  to  see  what  is  the  evidence  that 
would  induce  your  lordships  to  follow  decisions  which  would 
postpone  the  registered  security  of  1866  to  the  unregistered 
security  granted  to  the  appellants  in  1866,  on  the  ground 
that  knowledge,  not  actually  existing  in  Mrs.  Barry's  mind, 
must  be  imputed  to  her  of  the  security  which  had  been  ef- 
fected in  1865.  Now  as  regards  the  facts  of  that  part  of  the 
case,  I  have  not,  after  carefully  examining  the  evidence,  the 
slightest  hesitation  in  coming  to  the  conclusion  that  Mr. 
Oenme  knew  nothing  of  that  matter  whatever.  He  was 
told  that,  as  to  the  Gortnaclough  and  Crinallow  properties, 
the  deeds  were  at  Lota,  near  Cork ;  the  instructions  TOing  at 
that  moment  given  to  him  in  London  by  Mr.  Barry,  who 
was  then  himself  in  London.  He  farther  distinctly  declares, 
upon  cross-examination,  that  although  he  soon  afterwards 
became  acquainted  with  the  liabilities  and  embarrassments 
of  Mr.  Barry,  he  did  not  then  know  of  any  such  embarrass- 
ment, or  of  Mr.  Barry  being  in  difficulties,  until  after  the 
execution  of  the  deed  of  the  5th  of  October,  1866,  his  first 
intimation,  I  think,  having  been  derived  from  the  action 
having  been  brought  by  or  on  behalf  of  the  present  appel- 
lants on  the  25th  of  October,  1866.  Why,  then,  shouW  he 
haire  on  his  part  anv  suspicion  of  any  impropriety  in  the 
154]  transaction  ?  *He  would  know  that  there  had  existed 
this  previous  partnership  in  the  jute  concern;  he  would 
know  that  Mr.  Barry  had  subsequently  married  the  widow 
of  his  former  partner ;  he  would  Know  that  this  gentleman 
was  desirous  of  giving  his  security,  and  he  would  have 
handed  to  him  (as  a  matter  of  fact  he  deposes  to  it  in 
his  affidavit)  the  deed  of  1861,  by  which  he  would  see  that 
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security  had  already  been  taken  to  a  certain  extent,  and  that 
what  was  wanted  was  farther  security  for  providing,  to  an 
increased  extent,  for  the  debt. 

It  is  said,  however,  that  his  suspicions  should  have  been 
aroused  wnen  certain  documents  were  handed  to  him  pur- 

Sorting  to  be  a  description  of  parcels  taken  from  the  very 
eeds^  and  also  when  the  amount  of  the  debt  for  which  the 
security  was  to  be  given  and  prepared  by  him,  having  been 
originally  stated  to  be  £16,000,  was  afterwards  stated  to  be 
£31,000.  As  regards  the  documents  beinff  copied  from  the 
deeds,  it  by  no  means  necessarily  follows  that  ne  should  have 
been  brought  to  that  conclusion  or  that  having  been  told  that 
the  deeds  were  at  Lota  in  Ireland,  he  should  have  said,  you 
might  have  brought  me  these  deeds  to  see  what  they  were :  you 
have  taken  the  description  of  the  parcels  from  them,  and  there- 
fore, why  did  you  not,  instead  of  giving  me  the  descriptions  of 
the  parcels  taken  from  the  deeds,  give  me  the  deeds  them- 
selves i  It  is  all  very  well  to  say  that  now,  after  it  is  found  out 
that  this  deception  has  been  perpetrated  upon  the  present  ap- 
I)ellants.  But  I  apprehend  that  it  would  be  going  far  beyond 
anything  that  is  to  be  found  in  Jones  v.  Smith  (*),  or  m  Hewitt 
V.  Loosemore  (*)  to  say,  that  having  once  been  told  that  the 
deeds  were  in  Ireland,  he  should,  after  some  other  information 
was  ^ven  to  him,  have  pursued  a  variety  of  other  inquiries, 
turning  round  in  suspicion  upon  his  employer  and  saying, 
you  told  me  just  now  that  the  deeds  were  in  Ireland ;  uow 
you  have  produced  another  paper  which  you  must  have  taken 
from  them.  To  say  that  a  suspicion  of  this  sort  must  have 
crossed  his  mind,  and  that  if  he  did  not  act  upon  this  sus- 
picion he  is  to  be  held  guilty  of  a  wUf  ul  determination  not  to 
iiave  his  eyes  opened,  would  be  to  say  what  is  not  war- 
ranted. It  would  be  perfectly  monstrous  to  hold  *any  [155 
doctrine  of  that  sort.  He  is  amply  relieved  from  that  by 
what  had  previously  taken  place. 

My  lords,  although  I  have  carefully  gone  into  this  i)art  of 
the  case,  I  wish  to  guard  myself  by  saying  that  it  is  not 
necessary  for  the  decision  of  this  case,  to  say  anything  upon 
the  distinction  with  regard  to  the  doctrine  of  wUf  ul  ignor- 
ance, and  imputation  of  knowledge,  for  the  purpose  of  set- 
ting aside  transactions  conducted  in  an  ordinary  way  in  a 
country  where  no  register  exists,  as  contrasted  with  a  coun- 
try where,  as  in  Ireland,  or  with  places  where,  as  in  Middle- 
sex and  Yorkshire,  registers  do  exist.  I  can  easily  conceive 
that  a  distinction  may  well  be  held  to  exist  between  the 

(»)  1  Hare,  48;  11  L.  J.  (N.S.),  Ch.,  («)  9  Hare,  449;  21  L.  J.  (N.S.),  Ch. 
88.  69. 
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necessary  searches,  the  omission  of  which  will  be  considered 
by  a  coiirt  as  indicating  wilful  negligence  on  the  part  of  a 
person  preparing  a  security,  when  ne  has  to  conduct  his 
business  in  the. ordinary  way,  between  vendor  and  pur- 
chaser, or  mortgagor  and  mortgagee,  in  a  country  where  no 
re^stration  exists,  and  a  coun^  where  a  register  does 
exist.  Especially  is  there  a  distinction  when  he  is  told  in 
the  register  country  that  everything  that  is  not  ^pon  the 
register  is,  as  against  him,  fraudulent  and  void.  Tne  pur- 
chaser registers  his  deed,  and  having  placed  his  deed  npon 
the  register,  assumes  that  everything  he  can  possibly  require 
for  the  purpose  of  his  own  protection  is  done,  there  not 
being  any  previous  incumbrance  upon  the  register,  and  he 
bona  fide  knowing  of  none.  Then  the  question  comes  to  be 
whether  he  is  bound  to  make  a  strict  search  and  inquiry,  by 
the  examination  of  a  person  coming  to  him  to  prepare  a  secu- 
rity, as  to  what  he  may  know  with  respect  to  what  deeds 
there  may  be  outstanding,  or  the  like.  There  is  a  very  wide 
difference  between  the  case  of  a  person  who  has  the  safe- 
guard, as  he  supposes,  of  the  register  for  his  protection,  and 
the  case  of  a  person  who  has  to  rely  only  upon  these  ordmary 
means  of  information. 

But  it  seems  to  me  that  it  would  be  somewhat  extraordi- 
nary to  give  the  advantage  to  a  person  who  has  neg;lected 
to  give  the  information  to  others  which  by  registering  he 
would  give,  and  who  has  thereby  (if  this  doctrine  be  true, 
that  on  such  extremely  light  grounds  of  comparison  the 
knowledge  can  be  imputed  to  a  person  taking  a  subsequent 
deed),  enabled  his  mortgagor,  or  vendor,  to  commit  a  fraud 
156j  npon  a  subsequent  purchaser  or  mortgagee.  And  *it 
would  be  the  more  extraordinary  to  give  him  tnis  advantage 
because  in  the  transaction  a  solicitor  has  been  employed, 
and  that  solicitor  may,  by  some  negligence  or  other,  but  in 
perfect  good  faith,  have  omitted  to  make  due  inquiry.  I 
say  it  would  be  an  extraordinary  thing  to  allow  the  person, 
who  in  the  first  instance  has  been  guilty  of  gross  negligence 
in  not  registering  the  deed,  (contrary  to  the  words  of  the 
act  of  Parliament),  to  obtain  the  advantage  of  priority  over 
the  person  taking  the  subsequent  instrument,  although  that 
person  had  neither  himself,  or  through  his  solicitor,  the 
slightest  actual  knowledge  of  the  previous  transaction, 
which  can  only  be  brought  home  to  him  by  the  doctrine  of 
imputed  or  constructive  notice.  I  must  say,  when  the  time 
comes  for  considering  that  question,  I  should  like  to  con- 
sider it  a  little  more  fully  before  holding  that  it  can  give 
such  a  right  as  is  here  asserted.     However,  my  lords,  in  this 
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case,  as  I  have  said  before,  I  do  not  think '  any  such  right 
can  be  asserted  as  against  Mr.  Oehme. 

Then  there  remains  only  a  single  question,  namely,  as  to 
whether  Mr.  Barry  is  to  be  taken  to  be  the  agent  of  Mrs. 
Barry  in  this  transaction,  so  as  to  fix  a  knowledge  of  the 
fraud  upon  Mrs.  Barry.  My  lords,  it  appears  to  me  that 
that  is  directly  contrary  to,  instead  of  following,  the  case  of 
Le  Nem  v.  Le  Neae  Q).  In  that  case  Mr.  Le  Neve,  the  hus- 
band, knew  everything :  he  employed  the  solicitor  as  Mr. 
Barry  employed  his  solicitor  here.  Lord  Hardwicke  did 
not  stop  to  inquire  about  the  position  of  the  husband ;  that 
was  a  known,  an  acknowledged ;  it  was  an  admitted  fact  in 
the  case.  What  he  said  was :  The  husband  hfiis  employed 
this  solicitor,  and  I  must  inquire  whether  this  solicitor  knew 
anything  of  the  transaction  ;  and,  finding  that  he  did,  find- 
ing that  he  had  been  consulted  about,  and  had  even  assisted 
the  husband  in  perpetrating  the  fraud,  Lord  Hardwicke 
came  to  the  conclusion  (whether  that  conclusion  has  been 
repudiated  by  different  judges  since  or  not)  that  under  those 
circumstances,  through  the  guilty  knowledge  of  the  solici- 
tor, although  he  wfts  innocently  employed  as  far  as  regarded 
the  lady  herself,  she,  the  lady,  must  be  implicated,  and 
must  suffer  the  loss.  How  can  that  compare  for  one  mo- 
ment with  the  position  of  the  husband  himself  in  the  case  1 
Really,  if  *the  doctrine  is  to  be  carried  so  high  as  that,  [157 
where  is  it  to  stop  ?  If  a  person  asks  a  friend  to  recommend 
a  solicitor,  who  afterwards  happens  unfortunately  to  be 
mixed  up  with  a  fraud,  under  the  circumstances  of  the  case 
YOU  could  not  deal  with  him  as  an  intermediate  agent,  and  as 
having  that  knowledge  which  would  have  served  to  postpone 
the  incumbrancer. 

I  think,  my  lords,  happily,  in  this  case  we  have  none  of 
those  questions  presented  to  us.  It  is  quite  sufficient  for 
me  to  say  that  I  do  not  think  that  Oehme' s  position  has 
been  brought  within  Hewitt  v.  LooseTnore^  or  any  of  those 
other  cases ;  and  therefore  I  think  that,  upon  every  ground, 
Mrs.  Barry  is  entitled  to  retain  her  secunty,  and  that  this 
apT)eal  should  be  dismissed  with  costs. 

Lord  Selborne  :  My  lords,  I  entirely  agree  with  the 
opinions  which  your  lordships  have  expressed.  It  has  been 
said  in  argument  that  investigation  of  title  and  inquiry  after 
deeds  is  ''the  duty"  of  a  purchaser  or  a  mortgagee;  and, 
no  doubt,  there  are  authorities  (not  involving  any  (juestion 
of  registry)  which  do  use  that  language.  But  this,  if  it  can 
properly  be  called  a  duty,  is  not  a  duty  owing  to  the  possi- 

(')  8  Atk.,  646;  Amb.,  436;  1  Ves.,  64. 

9  Eng.  Rep.  15 
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ble  holder  of  a  latent  title  or  security.  It  is  merely  the 
course  which  a  man  dealing  bona  fide  in  the  proper  and 
usual  manner  for  his  own  interest,  ought,  by  himself  or  his 
solicitor,  to  follow,  with  a  view  to  his  own  title  and  his  own 
security.  If  he  does  not  follow  that  course,  the  omission  of 
it  may  be  a  thing  req[uiring  to  be  accounted  for  or  explained. 
It  may  be  evidence,  if  it  is  not  explained,  of  a  design  incon- 
sistent with  bona  fide  dealing,  to  avoid  knowledge  of  the 
true  state  of  the  title.  What  is  a  sufficient  explanation, 
must  always  be  a  question  to  be  decided  with  reference  to 
the  nature  and  circumstances  of  each  particular  case ;  and 
among  these  the  existence  of  a  public  registry,  in  a  country 
in  which  a  registry  is  established  by  statute,  must  necessa- 
rily be  very  material.  It  would,  I  think,  my  lords,  be  quite 
inconsistent  with  the  policy  of  the  Register  Act,  which  tells 
a  purchaser  or  mortgagee  that  a  prior  unregistered  deed  is 
fraudulent  and  void  as  against  a  later  registered  deed — I  say 
it  would  be  altogether  inconsistent  with  that  policy  to  hold 
that  a  purchaser  or  mortgagee  is  under  an  obligation  to 
make  any  inquiries  with  a  view  to  the  discovery  of 
158]  ^unregistered  interests.  But  it  is  quite  consistent 
with  that,  that  if  he  or  his  agent  actually  knows  of  the  ex- 
istence of  such  unregistered  instruments  when  he  takes  his 
own  deed,  he  may  be  estopped  in  equity  from  saying  that, 
as  to  him,  they  are  fraudulent. 

With  regard  to  the  account,  the  appellants,  failing  alto- 
gether to  overturn  the  respondents'  security,  cannot  be  heard 
to  ask  that  the  form  of  the  account  shall  be  altered  in  their 
favor  without  letting  in  all  such  alterations  as  will  be  proper 
to  make  it,  in  all  respects,  right,  to  whatever  party  these 
alterations  may  prove  most  beneficial.  Rather,  however, 
than  do  that,  they  elect  that  their  appeal  shall  be  dismissed 
with  costs,  and  I  think,  under  all  tne  circumstances,  it  is 
proper  that  it  should  be  so  dismissed. 

Order  appealed  from  affirmed;  and  appeal  dismissed^ 
with  costs. 

Lords^  Journals^  15th  June,  1874. 

Solicitors  for  the  appellants :  AshursU  Morris  &  Co. 
Solicitors  for  the  respondents :    Holmes^  Anton^  Oreig  & 
White. 

VThere  there  is  sufflcient  upon   the  mert^  Bank,  26  N.  Y.  Rep.,  455 ;  Eljf 

face  of  the  papers  or  in  the  facts  of  the  v.  Norton,  2  Abb.  Ct.  App. ,  Dec. ,  397, 

transaction  to  put  a  purchaser  upon' in-  8.  C.  3  Keyes,  897;  Mining  etc,  v.  Wind- 

quiry,  he  is  not  entitled  to   be   const-  ham  etc.,  44  Verm.,  495  ;  Af>ery  v.  Jo- 

dered  a.  bona  fide  holder.    Safford  v.  Tuinn,  27  Wise,  246,  250-1 ;  Green  v. 

Wyckoff,  4  Hill,  442 ;  McBride  v.  Far-  Early,  39  Md.,  223  ;  Taylor  v.  Baker, 
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5  Price,  306  ;  Anderson  v.  Nicholas,  28 
N.  Y.,  600  ;  Ooidd  v.  Stevens,  43  Verm., 
125,  5  Am.  Rep.,  267  ;  Huffy.  Wagner, 
63  Barb.,  215  ;  Eager  vt  Wilson,  63 
Barb.,  237  ;  HoOey  v.  HolvMS,  27  Mich., 
416.  See  Penny  v.  Walts,  1  MacNagh- 
ten  and  Gordon,  150,  and  Mr.  Perkins's 
note  to  Am.  ed.;  Austin  v.  Vander- 
mark,  4  HUl,  259. 

One  who  has  knowledge  of  the  exist- 
ence of  papers,  is  bound  to  take  notice 
of  their  contents.  Hodey  v.  Holmes, 
27  Mich.,  416.  Every  person  taking 
a  conveyance  of  real  estate,  takes  it 
with  constructive  notice  of  whatever 
appears  in  his  chain  of  title,  even 
though  such  incumbrance  be  unre- 
corded. Bak»r  v.  Mather,  25  Mich.,  51. 

Unless  on  making  diligent  and  pro- 
per inquiry,  he  ffdl  to  learn  of  the 
rights  of  another,  and  is  deceived  upon 
such  inquiry  by  the  party  who  possesses 
such  rights.  Johnson  v.  Hathom,  2 
Abb.  Ct.  App.  Dec.,  465,  S.  C.  2  Keyes, 
476  ;  Avery  v.  Johann,  27  Wise.,  251. 

The  notice  should  be  of  facts  suffi- 
cient to  put  a  prudent  man  on  inquiry. 
Baker,  v.  Bliss,  39  N.  Y.,  70. 

The  rights  of  a  purchaser  of  com- 
mercial paper,  are  not  to  be  affected  by 
eonetrwAioe  notice,  unless  it  clearly  ap- 
pears that  the  inquiry  suggested  by  the 
facts  disclosed  at  the  time  of  the  pur- 
chase, would,  if  fairly  pursued,  result 
in  the  discovery  of  the  defect  existing, 
but  hidden  at  the  time.  There  must 
appear  to  be  In  the  nature  of  the  case 
such  a  connection  between  the  facts 
disclosed,  and  the  further  facts  to  be 
discovered,  that  the  former  may  be  said 
to  furnish  a  clue— a  reasonable  and 
natural  clue— to  the  latter.  BirdsaU 
V.  RusseU,  29  N.  Y.,  220,  reversing  1 
Bob.,  538  ;  Austin  v.  Vandermark,  4 
Hill,  259. 

But  mere  knowledge  that  a  note  was 
gfiven  in  consideration  of  an  executory 
contract,  is  not  sufficient  notice  of  a 
breach  of  such  contract.  Da/tis  v. 
MeOready,  17  N.  Y.,  230.  See  Sawyer 
V.  Chambers,  48  Barb.,  623. 

Nor  that  a  note  was  ffiven  for  a  pa- 
tent right.  Hereth  v.  MrehanUt  Bank, 
84  Ind.,  380 ;  Sackett  v.  KeUar,  22  Ohio 
St.  B.,  554  ;  Borden  v.  Clark,  26  Mich., 
410. 

Although  the  bona  fide  purchaser  of 
commercial  paper  will  only  be  protected 
to  the  extent  of  the  amount  advanced 
thereon.     Huff  v.  Wagjier,   63  Barb., 


215  ;  Harger  v.  WUson,  63  Barb.,  237  ; 
Holcomb  V.  Wyckoff,  85  New  Jersey 
Law  Rep.,  35  ;  Warner  v.  Burden,  49 
N.  Y.,  286. 

Possession  alone  is  frequently  suffi- 
cient notice  of  the  rights  of  the  party 
in  possession.  Penny  v.  Walts,  1  Mac- 
Naghten  and  Gordon,  150. 

The  purchaser  of  a  bond  and  mortgage 
who  fails  to  require  the  production  of 
the  bond,  is  chargeable  with  notice  of 
any  defect  in  the  assignor's  title  thereto, 
although  he  learn  on  inquiry  of  the 
mortgagor  that  he  has  not  been  notified 
of  any  assignment.  KeUogg  v.  Smith, 
26  N.  Y.,  18. 

See  Cothran  v.  CoOms,  29  How.,  113. 

Payment  to  an  agent  who  has  posses- 
sion of  the  evidence  of  indebtedness — 
a  bond  and  mortgage — is  a  valid  and 
binding  payment.  Williams  y  Walter, 
2  Sandf.  Chy.,  325  ;  S.  C.  3  N.  Y.  Leg. 
Obs.,  204;  Hatfldd  v.  Reynolds,  34 
Barb.,  612. 

Otherwise  if  the  payment  be  made 
before  the  money  is  due.  Bvrrough  v. 
Cranston,  2  Irish  Eq.  Rep.,  203. 

Or  if  the  agent  do  not  have  possession 
of  the  evidence  of  indebtedness.  He 
who  claims  the  benefit  of  such  payments 
must  show  the  agent  had  sucn  posses- 
sion each  time  he  made  the  same. 
WiUiams  v.  Walker,  2  Sandf.  Chy., 
825. 

So  of  a  payment  to  the  mortgagee 
who  does  not  produce  it.  Brown  v. 
Blydenbwrgh,  7  N.  Y.,  141 ;  Irish  v. 
ColweU,  31  Penn.  St.  Rep.,  228  ;  Miteh- 
eU  V.  Bristol,  10  Wend.,  492.  But  see 
JF\fster  V.  Beals,  21  N.  Y.,  247 ;  Lynch 
V.  Tibbetts,^  Barb.,  51. 

Payment  of  a  portion  of  the  principal 
to  an  agent  with  power  only  to  receive 
the  interest,  is  not  a  valid  payment : 
a  ratification  of  such  payment  must  be 
made  with  an  intention  to  adopt  such 
acts,  or  the  position  of  the  party  pay- 
ing must  be  changed  in  consequence 
thereof.  Kent  v.  Thomas,  1  Hurl.  & 
Norm.,  478. 

But  a  purchaser  of  a  stolen  bond  in 
open  market  is  hot  bound  to  make  a 
close  and  critical  examination  to  detect 
alterations  of  numbers.  BirdsaU  v. 
BusseU,  29  N.  Y.,  220,  reversing  1  Rob., 
538.  See  6  Eng.  Rep.,  120  note ;  S^- 
bel  V.  National,  etc..  Bank,  54  N.  Y., 
288 ;  Dutchess  Co.,  etc.,  v.  Hachfield,  4 
N.  Y.  Supreme  Ct.  Rep.,  158 ;  47  How. 
Prac.  Rep.,  330 ;  1  Hun,  675. 
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Mere  negligence  will  not  be  aafficient  Y. ,  65  ;  Head  y.  Smith,  44  How.  Pnc. , 

to  prevent  one  becoming  a  bona  fide  478. 

purchaser.     Wdch  v.  Sage,  47  N.  Y.,        But  see  Cothran  v.  CoUing,  29  How. 

143  ;  see  note  5  Am.  Rep.,  266  note ;  Prac.,  118 ;  Id.  155. 
Belmont  Branch  Bank  y.  Hoge,  85  N. 


[Law  Reports,  *l  House  of  Lords,  168.] 
Jnne  30,  1878.    May  16;  June  22,  1874. 

John  Bain  and  John  Paterson,  PlaintiflEs  in  Error ;  and 
Richard  Fothergill  and  T.  Alers  Hankey,  Defen- 
dants in  Error  ('). 

Conirfutfor  wile  of  Real  Estate — Breach  of-^Demtagea  for. 

Upon  a  contract  for  the  sale  and  purchase  of  a  real  estate,  if  the  vendor,  without 
fraud,  is  incapable  of  making  a  good  title,  the  proposing  purchaser  is  not  entitled  to 
recover  compensation  in  damages  for  the  loss  of  his  bargain. 

F.  was  in  possession  of  a  mining  royalty  under  a  written  agreement  for  a  lease,  of 
which  he  had  taken  an  assignment  One  of  the  stipulations  of  the  agreement  was 
that  H.  (the  person  with  whom  the  a^eement  was  originally  made)  should  not  assign 
without  the  license  of  the  lessors.  iSiey  were  ready  to  consent  to  the  assignment  to 
F.  provided  he  would  execute  a  duplicate  of  the  i^reement  containing  thu  stipula- 
lo9]  tion.  Though  repeatedly  communicated  *with  on  the  subject  he  delayed 
doing  so.  He  entered  into  a  contract  with  B.  to  sell  his  interest  in  the  royalty,  it 
was  afterwards  found  that  the  lessors  absolutely  refused  their  assent  to  the  transfer, 
and  F.  was  unable  to  perform  his  contract  witn  B.  In  an  action  by  B.  against  F. 
for  its  non-performance : 

Bddj  that  B.  could  only  recover  the  expenses  he  had  incurred,  but  not  damages 
beyond  them. 

Ifureau  v.  ThornhiU  (*)  adopted  and  affirmed. 

Hopkins  v.  Chraz^ooh  (•)  overruled. 

Per  Lord  Chklmspord  :  The  rule  laid  down  in  Flureau  v.  ThornhiU  (')  as  to  the 
limits  within  which  damages  may  be  recovered  upon  the  breach  of  a  contract  for  the 
sale  of  real  estate,  must  be  taken  to  be  without  exception.  If  a  person  enters  Into  a 
contract  for  the  sale  of  real  estate,  knowing  that  he  nas  no  title  to  it,  nor  any  means 
of  acquiring  it,  the  purchaser  cannot,  in  an  action  for  breach  of  the  contract,  recover 
damages  beyond  the  expenses  he  has  incurred.  Any  other  damages  must  be  the 
subiect  of  an  action  for  deceit 

Per  Lord  Hathbrlxt  :  A  contract  for  the  sale  of  real  estate  is  very  different 
from  a  contract  for  the  sale  of  a  chattel  In  the  former  the  purchaser  Imows  that 
tiiere  must,  with  all  the  complications  of  our  law,  be  an  uncertainty  as  to  mak- 
ing out  a  good  title;  in  Ihe  latter  the  vendor  must  know  what  his  right  to  the 
clmttelis. 

This  was  a  writ  of  error  on  a  jadgment  of  the  Exchequer 
Chamber,  which  had  affirmed  a  previous  judgment  of  the 
Court  of  Exchequer  (*)  in  an  action  brought  by  Bain  & 
Paterson  to  recover  damages  for  the  breach  of  an  agree- 
ment, dated  the  17th  of  October,  1867,  by  which  Pother- 
gill  &  Hankey  undertook  to  sell,  and  transfer,  to  Bain  & 

(»)  Affirming  L.  R.,  6  Excheq.,  69.  (»)  6  B.  A  C,  81. 

(«)  2  W.  Bl.,  1078.  (*)  Law  Rep.,  6  Eq.,  69. 
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Pateraon  their  interest  in  a  certain  minlnff  royalty  in  the 
county  of  Cumberland,  known  as  *' Miss  Walter's  Royalty." 

Anthony  Hill,  the  former  owner  of  the  Plymouth  Iron- 
works at  Merthyr  Tydvyl,  held  under  an  agreement  for  a 
lease,  dated  the  19th  of  October,  1861,  the  royalty  in  ques- 
tion. The  lease  was  to  be  a  lease  for  twenty-one  years,  as 
from  the  20th  of  March,  1860,  at  a  rent  of  £100  a-year  and  a 
royalty  rent  of  28.  2d.  per  ton  of  ore  raised.  Mr.  Hill  died 
in  August,  1862,  and  in  August,  1863,  his  executors  con- 
tractea  with  Fothergill  &  Hankey  to  sell  them  his  interest 
in  this  agreement.  It  was  one  ot  the  conditions  of  Hill's 
agreement  that  he  should  not  assign  or  sublet  without  the 
assent  of  the  lessors.  When  Hill' s  executors  made  this  con- 
tract *with  Fothergill  &  Hankey,  who  appeared  to  [160 
have  succeeded  him  at  the  Plymouth  Ironworks,  they  ap- 
plied to  the  lessors  for  a  consent.  The  lessors  were  willing 
to  give  it,  provided  that  Fothergill  &  Hankey  would  them- 
selves execute  a  duplicate  of  the  assignment,  in  which  was 
repeated  the  proviso  that  thev  were  not  to  underlease  or 
assi^  without  the  consent  of  the  lessors.  A  consent  in 
writing  was  accordingly  prepared  in  duplicate,  and  on  the 
16th  of  June,  1865,  one  jjart  was  executed  by  the  lessors, 
and  their  solicitors,  retaining  that  part,  sent  the  other  part 
to  the  solicitors  of  Fothergill  &  Hankey  to  obtain  the  execu- 
tion of  it  by  their  clients-  It  was  not  executed  by  them, 
although  there  were  numerous  communications  on  the  sub- 
ject, and  had  not  been  executed  by  them  at  the  time  when 
they  entered  into  the  contract  with  Bain  &  Paterson,  of  Har- 
rington, in  the  county  of  Cumberland,  for  the  sale  of  their 
interest  in  the  royalty.  The  contract  for  that  sale  consisted 
of  an  offer  and  acceptance.  The  important  parts  of  it  were 
these,  ^' We  offer  to  sell  vou  our  interest  in  the  'Miss  Wal- 
ter's Royalty,'  in  Cumberland,  on  the  following  terms: 
£2,600  to  be  paid  us  in  cash  on  our  handing  you  a  transfer 
of  the  said  royalty,"  a  rent  of  £300  a-year  during  the  re- 
mainder of  the  term,  and  a  rojralty  of  1*.  a  ton  beyond  the 
royalty  pavable  under  the  original  agreement,  such  addi- 
tional royalty  to  merge  in  the  additional  rent  of  £300  a-year, 
and  a  deposit  of  £250  was  to  be  paid  forthwith ;  to  which 
was  added  this  clause,  "The  usual  covenants  for  our  pro- 
tection as  standing  between  our  lessors  and  you  to  be  made 
by  you." 

This  offer  was  signed  by  Fothergill  for  himself  and  his 
company,  and  underneath  were  wntten  these  words,  "We 
accept  of  offer  on  terms  stated.  Bain  &  Paterson."  The 
deposit  was  forthwith  paid.     Fothergill  wrote  and  signed  at 
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the  foot  of  the  agreement  these  words,  "  I  confirm  this  {sic) 
within  and  acknowledge  the  receipt  of  your  check  for 
£250."  Bowerbank,  the  agent  for  Miss  Walter's  Royalty 
refused  any  consent  till  the  required  duplicates  should  have 
been  signed.  Fothergill  by  letter  informed  him  that  the  in- 
terest in  the  royalty  had  been  disposed  of  to  Bain  &  Pater- 
son,  and  requested  him  to  facilitate  the  needful  transfer.  In 
a  letter  of  the  4th  of  November,  1867,  addressed  to  Pother- 

fUl,  Bowerbank  said:  "Yours  of  the  2d  to  hand,  and  in 
61]  reply  beg  to  *say  I  cannot  understand  how  you  could 
dispose  of  the  royalty  without  my  consent.  A  document 
was  sent  on  the  16th  of  June,  1865,  to  your  solicitors  in 
London,  for  your  signature,  which  has  not  yet  been  returned. 
As  soon  as  that  document  is  returned  you  will  then  know  in 
what  position  you  are  as  to  disposing  of  the  royalty  without 
our  consent" 

Several  letters  passed  between  the  parties,  and  on  the  13th 
of  November,  1867,  Fothercill  wrote  to  Bain  &  Paterson  a 
letter  in  which  he  said,  "To-day  for  the  first  time  I  have 
seen  the  consent  to  the  assignment  of  the  agreement  between 
Joseph  Walters  and  others  with  the  late  Mr.  Anthony  Hill 
to  the  Plymouth  Iron  Company,  by  which  I  learn  for  the 
first  time,  that  a  similar  consent  is  necessary  between  the 
Plymouth  Iron  Company  and  yourselves,  it  is  a  sad  pity 
that  we  should  have  both  been  ignorant  of  the  condition, 
for  it  appears  to  me  that  unless  the  consent  can  be  obtained 
by  you,  our  arrangement  of  the  17th  of  October  must  fall 
through,  for  I  have  evidently  made  no  impression  upon  Mr. 
Bowerbank.  Please,  therefore,  to  try  what  you  can  do  and 
let  me  know,  as,  if  unsuccessful,  we  must  return  you  the 
deposit  money.  I  send  you  copy  of  consent  to  the  assign- 
ment referred  to,  and,  if  you  can  suggest  any  way  of  over- 
coming the  difficulty,  we  will  do  all  in  our  power  to  assist." 
Bain  ®  Paterson  answered  on  the  14th  of  November,  1867, 
"We  do  not  feel  disposed  to  give  up  the  contract,  and  it 
appears  to  us  that  the  onus  of  obtainmg  license  from  lessors 
lies  with  you,"  but  they  promised  "to  do  all  in  our  power 
to  mediate  with  Mr.  Bowerbank."  On  the  16th  of  Novem- 
ber, Fothergill  wrote  again,  "I  regret  much  to  hear  of  your 
non- success  with  Mr.  Bowerbank.  That  this  difficulty 
should  have  turned  up  is  most  vexatious  to  us,  but  your 
Mr.  Paterson  will  remember  that  when  he  commenced  the 
negotiation  with  me  I  distinctly  and  repeatedly  told  him 
that  I  was  not  informed  upon  the  conditions  under  which 
we  held  it.  I  cannot  therefore  see  how  the  onus  lies  with 
me.    As  you  put  it,  a  condition  exists  of  which  I  certainly 
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knew  nothing,  exacting  a  consent  which  I  have  no  means  of 
obtaining,  and  which  I  am  advised  is  absolutely  essential  to 
action,  and  which  consent  both  you  and  I  have  tried  in  vain 
to  obtain.  Is  it  not,  therefore,  better  to  abandon  an  arrange- 
ment which  we  cannot  carry  through." . 

♦The  royalty  was  in  September,  1868,  sold  by  Fother-  [162 
gill  &  Hankey,  through  the  intervention  of  Mr.  Bowerbank, 
and  at  his  desire,  to  a  Mr.  Stirling,  and  Fothergill  offered 
to  return  to  Bain  &  Paterson  the  deposit  of  £250,  which 
offer  was  not  accepted. 

Bain  &  Paterson  then  commenced  this  action,  in  which 
they  sought  to  recover  the  deposit,  interest,  and  expenses, 
and  in  addition,  damages  for  the  loss  of  their  bargain.  The 
defendants  paid  into  court  a  sum  suflBicient  to  cover  the  de- 
posit, interest,  and  expenses.  The  facts  were  turned  into  a 
special  case  and  argued  before  the  Court  of  Exchequer,  and  on 
the  15th  of  November,  1870,  that  court  pronounced  judgment, 
declaring  that  the  claim  for  damages  was  not  sustainable. 
This  judgment  was  affirmed  in  the  Exchequer  Chamber,  no 
arguments  being  heard,  as  it  was  the  intention  of  the  parties 
to  bring  up  the  case  to  this  House. 

The  judges  were  summoned,  and  Mr.  Baron  Martin,  Mr. 
Justice  Keating,  Mr.  Baron  Pigott,  Mr.  Justice  Brett,  Mr. 
Justice  Denman,  and  Mr.  Baron  Pollock  attended  (*). 

The  SolicitoT'Oeneral  (Sir  O.  JesseT)^  and  Mr.  HerscTiell^ 
Q.C.,  for  the  plaintiffs  in  error :  The  real  question  here  is, 
whether  the  decision  in  Flureauw.  T^ornhiUnis  to  be 
supported,  and  to  what  extent  it  is  to  be  applied  ?  In  that 
case,  it  was  held  that  a  contractor  for  the  purchase  of  a  real 
estate  to  which  the  title  proves  ^without  collusion)  defective, 
is  entitled  to  no  satisfaction  lor  the  loss  of  his  bargain. 
That  doctrine  was  there  laid  down  for  the  first  time,  and 
there  is  no  justification  for  it  in  the  enactments  of  any  stat- 
ute, or  in  tne  principles  of  the  common  law.  Its  age,  there- 
fore, now  about  100  years,  will  not  alone  support  it  as  a 
valid  decision.  There  ought  to  be  a  line  of  cases  recogniz- 
ing and  adopting  it,  in  order  to  make  it  a  valid  and  binding 
authority  now.  There  is  nothing  of  the  kind.  It  will  be 
seen  that  when  it  came  to  be  applied  in  a  direct  manner,  it 
was  not  adopted  ;  it  was  distinguished.  Its  principle  is 
known  not  to  apply  to  a  sale  of  chattels,  *why  should  [163 
it  be  made  to  apply  to  a  sale  of  land  ?  The  supposed  rule 
does  not  exist  in  any  other  country — certainly  not  in  Scot- 

(1)  The  case  was  heard  before  Lord  Hatherley.  Lord  Colonsay  died  before 
Chelmsford,  Lord   Colonsay,   and    Lord    judgment  was  delivered. 

0  2  W.  Bl,  1078. 
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land,  where  civil  law  principles  are  followed — ^nor  even  in 
the  United  States,  where  the  prevailing  law  is  founded  upon 
our  own  common  law.     That  is  the  first  point  in  the  case. 

The  second  point  is,  that  even  if  Flureau  v.  ThornhilH^) 
was  good  law,  it  does  not  apply  to  a  case  like  the  present 
It  applies  only  to  a  case  where  the  vendor  is  in  possession, 
has  a  title,  and  has  never  had  reason  to  believe  that  his  title 
was  defective.  Here  that  was  not  the  case.  And  this  farther 
limitation  may  be  added,  that  the  defectiveness  of  the  vendor' s 
title  ought  not  to  arise  in  any  way  from  his  own  default. 
Here  it  did  directly  so  arise,  for  Fothergill  knew  that  he 
had  in  fact  no  title  to  the  property,  and  that  the  lessors 
would  not  confer  one  till  he  signed  the  duplicate  which  had 
been  left  at  his  solicitors,  but  wrdch  he  had  always  neglected 
to  execute. 

In  Flureau  v.  ThornhiU  (*)  Lord  Chief  Justice  De  Grey 
says:  "If  the  title  proves  bad,  and  the  vendor  is  (without 
fraud)  incapable  of  making  a  good  one,  I  do  not  think  that 
the  purchaser  can  be  entitled  to  any  damages  for  the  fancied 
goodness  of  the  bargain  which  he  supposes  he  has  lost." 
And  Mr.  Justice  Blackstone  remarks,  that,  "These  con- 
tracts are  merely  upon  condition,  frequently  expressed,  but 
always  implied,  that  the  vendor  has  a  good  title.  If  he  has 
not,  the  return  of  the  deposit  with  interest  and  costs  is  all 
that  can  be  expected."  There  is  no  authority  of  any  kind 
referred  to  as  justifying  these  propositions.  The  judge  at 
the  trial  had  thought  tjiat  no  damages  could  be  given ;  but 
the  jury  had  given  damages  contrary  to  that  opinion.  The 
motion  was  for  a  new  trial  on  that  account,  and  the  majority 
of  the  court  granted  it,  but  Mr.  Justice  Nares  hesitated 
about  granting  the  rule ;  and  Mr.  Justice  Blackstone  sought 
to  prove  that  no  injustice  could  be  done  in  the  case,  for  that 
on  a  sale  and  resale  of  stock  the  loss  which  the  verdict  was 
intended  to  compensate  could  not  have  occurred.  It  is  clear 
that  that  case  has  little  weight  as  an  authority. 

Then  came  the  case  of  Hopkins  v.  Orazehrook^\  There 
a  person  who  had  contracted  for  the  purchase  of  an  estate, 
164]  but  had  *not  obtained  a  conveyance  of  it,  put  it  up  for 
sale,  engaging  to  make  a  good  title  by  a  certain  day,  which 
he  could  not  do,  as  he  did  not  get  his  conveyance.  The  pur- 
chaser from  him  was  held  entitled  to  recover  not  only  ex- 
penses, but  also  damages  for  the  loss  sustained  by  not 
having  the  contract  carried  into  effect.  In  that  case,  Lord 
Chief  Justice  Abbott  said :  ''  If  it  is  advanced  as  a  general 
proposition  that  where  a  vendor  cannot  make  a  good  title 

0)  2  W.  Bl.,  1078  ;  see  1  Esp.,  368.  («)  6  B.  A  C,  31. 
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the  purchaser  shall  recover  nothing  more  than  nominal  dam- 
ages, I  am  by  no  means  preparea  to  assent  to  it."  And 
then,  taking  the  particular  facts  of  that  case,  he  held  the 
vendor  to  be  liable  in  damages  for  a  breach  of  contract.  The 
supposed  general  principle  of  non-liability  to  damages  was 
therefore  deliberately  discountenanced,  and  the  fact  that 
the  vendor  had  by  his  own  fault  occasioned  the  breach  of 
contract,  was  held  sufficient  to  fix  him  with  liabilitjr.  That 
case  completely  establishes  the  right  of  the  plaintiffs  here. 
There  is  no  principle  of  law  adverse  to  their  title  to 
ask  for  damages,  and  the  conduct  of  the  defendants  has 
been  such  as  to  make  them  responsible.  In  WaZJcer  v. 
Moore  Q)y  where  the  plaintiflE  sought  to  sustain  a  claim  of 
this  sort,  he  had  seen  the  abstract  of  title,  but  never  referred 
to  the  deeds  mentioned  in  it.  On  the  abstract  the  title  ap- 
peared good ;  when  the  deeds  were  examined  it  appeared 
defective,  and  he  was  held  not  entitled  to  recover  damages 
for  the  loss  of  his  bargain.  But  that  was  because  he  had 
had  full  opportunity  of  knowing  everything,  and  had  chosen 
to  act  witnout  making  himseli  acquainted  with  the  facts 
I)resented  to  him.  That  case,  therefore,  was  not  in  opposi- 
tion to  Hopkins  V.  Qrazehrook  (*),  and  Mr.  Justice  Hayley 
founded  his  decision  on  the  circumstance  that  they  were 
"very  different"  from  each  other.  Nor  does  the  case  of 
Slices  V.  Wild  (')  affect  the  present,  for  there,  though  the 

Seneral  remarks  of  Chief  Justice  Erie  appear  to  sustain  the 
octrine  in  Flureau  v.  ThornhiU  (*),  his  decision  really  went 
on  the  ground  of  bona  fides  on  the  part  of  the  vendor  who 
had,  when*  he  sold  the  land,  full  reason  to  believe  that  he  . 
could  make  a  good  title,  who  had  not  concealed  anything, 
and  had  been  guilty  of  no  default  of  his  own.  But  even  in  that 
case,  when  it  was  originally  decided  in  the  Court  of  Queen's 
*Bench,  Lord  Chief  Justice  Cockburn  expressed  it  [165 
clearly  as  his  opinion  that  the  defendants  were  liable,  ob- 
serving (•) :  "I  can  see  no  reason,  in  the  absence  of  authority, 
for  extending  the  immunity  to  parties  who,  knowing  that 
they  have  not  any  estate  to  convey,  take  upon  themselves 
to  sell,  in  the  speculative  belief  that  they  will  be  able  to  pro- 
cure the  interest  and  title  before  thejjr  are  called  upon  to  ex- 
ecute the  conveyance."  The  principle  thus  expressed  had 
been  acted  on  in  Robinson  v.  Harman{^\  where  a  man 
who  had  only  a  life  interest  in  certain  rent  contracted  to 
grant  a  lease  of  the  land  itself.     In  that  case  Baron  Parke 

(»)  10  B.  <&  C,  416.  (*)  2  W.  Bl.,  1078. 

(3)  6  B.  A  C,  81.  (*)  1  B.  <fe  S.,  696. 

(»)  1  B.  h  8.,  587;  4  B.  A  S.,  421.  (•)  1  Ex.,  860. 
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declared  the  rule  of  the  common  law  to  be,  "that  where  a 
party  sustains  a  loss  by  means  of  a  breach  of  contract,  he  is, 
so  far  as  money  can  do  it,  to  be  placed  in  the  same  situation 
with  respect  to  damages  as  if  the  contract  had  been  per- 
formed." And  both  Baron  Parke  and  Baron  Alderson 
treat  Flureau  v.  ThornhiU  (')  not  as  having  laid  down  a 
rule  of  law,  but  as  having  engrafted  an  exception  on  the 
rule  of  the  common  law.  In  principle  the  decision  in  Flu- 
reau V.  ThornhiU  (*)  cannot  be  supported,  though  in  Sikes 
V.  Wildy  Lord  Chief  Justice  Erie  endeavors  to  support  it 
by  the  observation  ('^  that,  "  the  damages  in  the  case  of  land 
may  vary  indefinitely.  A  small  fragment  of  land  may  be 
almost  invaluable  with  reference  to  the  comfort  of  the  pur- 
chaser, but  the  value  of  chattels  may  be  replaced  hj  de- 
livery of  their  market  price,"  a  remark  which  entirely 
disregards  the  pretium  amoris^  which  is  as  applicable  to 
certain  chattels  as  it  can  be  to  certain  land. 

In  Engel  v.  Fitch^  (')  mortga(5ees  sold  the  lease  of  a  house 
and  undertook  to  give  possession  on  the  completion  of  the 
purchase.  The  tiUe  was  good,  but  when  the  time  arrived, 
the  mortgagor,  who  was  in  actual  possession,  refused  to  quit. 
The  purchaser  was  held  entitled  to  recover  damages  as  well 
as  expenses.  That  case  was  carried  to  the  Exchequer  Cham- 
ber (*),  and  the  judgment  was  affirmed.  All  these  cases  show 
that  when  the  fault  of  the  non-completion  of  the  contract 
can  properly  be  imputed  to  the  party  himself,  and  is  the  re- 
166 J  suit  of  his  own  acts,  or,  as  in  this  last  *case,  could  be 
set  right  by  his  acts,  the  disappointed  purchaser  has  a  right 
to  recover  damages  as  well  as  expenses.  In  this  respect  the 
judgments  of  Lord  Chief  Justice  Cockburn  and  Lord  Chief 
JBaron  Kelly  may  be  taken  as  in  opposition  to  that  of  Lord 
Chief  Justice  Erie,  and  the  principle  seems  to  be  in  favor  of 
the  former.  If  the  impossibility  to  perform  the  contract 
arises  from  some  unanticipated  difficulty  of  a  legal  sort  in 
the  perfecting  of  the  title,  it  may  well  be  that  the  innocent 
vendor  may  be  excused  from  the  payment  of  damages,  for, 
as  Mr.  Justice  Blackburn  said  in  Lock  y.  Furze  {^\  ''from 
the  complicated  nature  of  our  law  of  real  property,  no  man 
can  be  certain  that  he  has  a  perfect  title  to  his  estate."  But 
when  it  is  the  consequence  of  his  own  negligence,  or  still 
worse,  of  his  refusal  to  do  what  is  necessary  to  be  done  in 
order  to  perform  the  contract,  the  vendee  is  entitled  to  dam- 
ages.    It  is  the  vendor's  own  wrong,  and  he  ought  to  Q,om.- 

(»)  2  \\\  Bl,  1078.  (*)  Law  Rep.,  4  Q.  B.,  659. 

M  AKk  S.,  428.  (*)  Law  Rep.,  1  C.  P.,  463. 

(«)  Law  Rep.,  3  Q.B.,  314. 
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pensate  the  vendee  whom  he  has  made  to  suJBfer  from  it. 
These  principles  have,  in  themselves,  been  recognized  bv 
Lord  f^.  Leonards  in  his  Vendors  and  Purchasers  Q,  though 
he  thinks  Flureau  v.  Thornhill  Q  to  have  been  rightly  de- 
cided. His  opinion  must  have  depended  on  the  circum- 
stances of  the  case,  and  it  may  be  considered  as  agreed  in 
the  profession  that  Flurequ  v..  Thornhill  (')  extended  only 
to  cases  of  mere  defectiveness  of  title,  and  had  no  reference 
whatever  to  cases  in  which  personal  conduct  was  in  the  least 
degree  concerned. 

Recent  cases  have  proceeded  on  this  distinction.  Lock  v. 
Furze  {*)  expressly  decides  that  Flureau  v.  ThornhiU  (') 
did  not  apply  to  a  case  where  a  lease  was  pretended  to  be 
granted  by  a  person  who  had  in  reality  no  title  to  grant  it. 
And  in  Godwin  v.  Francis  (*),  where  a  man  pretended  to  sell 
without  getting  the  consent  of  his  co-owners  to  the  sale,  the 
court  held  that  the  action  was  maintainable,  and  that  the 
proper  measure  of  damages  to  which  the  purchaser  was  en- 
titled.for  the  breach  of  contract  was  the  cost  of  investigating 
the  title,  the  costs  he  had  been  put  to  in  unsuccessfully  en- 
deavoring to  enforce  his  purchase,  and  the  difference  between 
the  contract  price  and  the  market  price  of  the  *estate ;  [167 
and  the. price  for  which  the  estate  was  afterwards  sold  was 
treated  as  prima  facie  evidence  of  the  market  price.  In  that 
case  Flureau  v.  Thornhill  (^\  Hopkins  v.  Orazehrook{^\ 
and  EngetY.  Filch  (*),  were  all  cited  and  commented  on,  and 
the  c>ase  must  therefore  be  considered  as  the  latest  exposition 
of  judicial  authority  on  the  subject.  It  is  a  very  strong  case 
in  favor  of  the  plaintiffs  here,  for  in  that  case  there  was  no 
actual  personal  misconduct  of  the  defendant  which  could  be 
alleged  as  the  cause  for  the  non-performance  of  the  contract, 
and  which  he  could  at  once  have  remedied.  He  had  merely 
mistaken  his  own  authority  to  act  for  his  co-owners  of  the 
property.  Here  it  is  contended  that  the  defendant's  ina- 
bilify  to  perform  the  contract  arose  from  the  continued  neg- 
ligence oi  Fothergill  to  do  what  the  lessors  had  a  right  to 
require. 

Mr.  Manisty^  Q.C.,  and  Mr.  Holker^  Q.C.  (Mr.  J,  H.  Mel- 
lor  was  with  them),  for  the  defendants  in  error :  The  attempt 
here  is  to  overrule  a  case  which  was  decided  nearly  a  hun- 
dred years  ago,  and  has  been  acted  upon  ever  since.  For  in 
no  instance  has  that  case  been  really  impugned,  but  it  has 

(»)  18th  Ed.,  pp.  800-802,  citing  Brcttt  (*)  Law  Rep.,  5  C.  P.,  296. 

V.  mu  and  /ofu»  v.  Dyke  (MSS.)  (*)  6  B.  A  C.,  81. 

C)  2  W.  BL,  1078.  (•)  Law  Rep.,  3  Q.  B.  314. 
(»)  Law  Rep.,  1  C.  P.,  441. 
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only  been  said  that  the  particular  circumstances  of  other 
cases  rendered  it  inapplicable  to  them.  And  not  one  judge 
nor  even  one  text  writer  has  denied  it  to  be  good  law.  On 
the  contrary,  Lord  St.  Leonards  is  clearly  in  its  favor :  Ven- 
dors and  rurchasers  (*).  The  question  has  always  been 
whether  the  particular  case  before  the  court  fell  within  the 
rule  or  was  an  exception  to  it.  The  decisions  in  the  cases 
already  quoted  do  not  aflfect  the  rule  laid  down  in  Flureau 
V.  Thornhill  (").  Even  Hopkins  v.  Qrazehrook  (*)  did  not. 
That  case  merely  showed  that  where  there  was  personal  fault 
attributable  to  the  vendor  he  might  thereby  make  himself 
liable  to  damages.  That  was  shovm,  too,  most  clearly  in 
the  observations  of  Lord  Chief  Justice  Jervis  and  of  Mr. 
Justice  Vaughan  Williams  in  Pounsett  v.  Fuller  (*),  where 
all  the  cases  were  fully  examined,  and  it  was  held  that  the 
purchaser  of  a  real  estate  was  not  entitled  to  compensation 
168]  for  the  loss  of  his  bargain  where  the  vendor,  *though 
he  could  not  make  a  title,  had,  when  he  contracted  to  sell, 
reasonable  grounds  for  supposing  that  he  could  do  so. 
There  the  vendor  knew  that  oy  a  written  agreement  he  pos- 
sessed the  right  of  shooting  over  a  particular  estate,  and  be- 
lieving that  agreement  to  be  a  complete  title  to  the  ri^ht,  he 
solijl  the  right  to  another  person.  His  title  was  defective  be- 
cause there  had  been  no  grant  of  this  right  under  seal,  and 
he  was  sued  for  damages,  but  was  held  not  to  be  liable  to 
pay  them.  That  case  was  the  counterpart  of  the  present. 
Here  the  vendor  was  really  in  possession,  and,  as  he  believed, 
under  a  complete  title ;  he  entered  into  a  contract  for  the 
sale  of  his  right,  but  his  title  was  defective  for  a  reason  sim- 
ilar to  that  which  existed  in  Pounsett  v.  FuUer  (*) ;  there 
was  a  necessity  for  somebody  else  to  make  his  good  equita- 
ble title  a  complete  legal  title.  It  was  not  his  fault  that  this 
was  refused,  and  he  was  not  liable  to  damages  for  the  refusal. 
There  can  be  no  doubt  that  Hopkins  v.  Qrazehrook  {*)  did 
introduce  one  very  strong  restriction  on  the  case  of  Flureau 
V.  Thornhill  Q,  ^nd  has  always  been  so  considered  in  the 

{profession,  and  for  that  reason  it  has  not  been  approved, 
n  Vendors  and  Purchasers  (')  the  cases  are  commented  on, 
and  Lord  St.  Leonards  says :  "But  Hopkins  v.  Qrazehrook  (') 
has  not  been  followed.  It  would  be  diflBcult  to  support  it, 
for  the  seller,  in  the  view  of  equity,  had  an  equitable  title, 
jwid  such  sales  are  clearly  valid  in  equity ;  although  if  a 
man  were  a  mere  land  jobber,  and  bougnt  an  estate,  and  be- 
fore a  conveyance,  and  without  having  paid  for  it,  carried  it 

(»)  13th  Ed.,  c.  9,  8.  3,  p.  301.  (»)  6  B.  A  C,  31. 

O  2  W.  Bl..  1078.  (*)  17  C.  B.,  660;  26  L.  J.  (C.P.),  145. 
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at  once  into  the  market  with  a  view  to  profit,  that  might  be 
considered  a  case  of  fraud,  and  an  attempt  to  sell,  at  an  im- 

E roved  price,  the  original  seller's  estate,  and  thereby  involve 
im  ana  the  sub-purchaser  in  litigation.  Short  of  circum- 
stances amounting  to  fraud,  the  case  seems  to  fall  within 
the  general  rule.  In  the  later  cases  of  WallceT  v.  Moore  ('), 
and  Pounsett  v.  -Fuller  {*),  the  courts  followed  Flureau  v. 
ThomMIH^\  without  expressly  overruling  5(>pA:i7i^  v.  Oraze- 
brook  (*),  but  the  decisions  in  those  cases  do,  in  ejBfect,  over- 
rule the  decision  in  that  case.  It  has  always  appeared  to 
the  writer  that  the  distinction  taken  in  the  latter  case 
*[HopJcins  V.  OrazebrooJc]  could  not  be  supported  [169 
without  overruling  Flwreau  v.  TTwrnkill  (*),  and  it  is  much 
too  late  to  impeach  the  authority  of  that  case,  which,  more- 
over, was  properly  decided."  This  opinion  was  first  pub- 
lished by  Lord  St.  Leonards  in  1867,  and  has  since  been 
repeated  by  htm  in  the  later  editions  of  his  work. 

This  distinction  as  to  cases  where  there  is  personal  blame 
attributed  to  the  vendor  and  cases  where  there  is  none,  has 
been  adopted  in  America.  In  Sedgwick  on  Damages  (*)  it 
is  said:  '^  Where  the  vendor  has  no  title  whatever,  and 
holds  himself  out  as  the  proprietor  where  he  is  not,"  the 
vendee  is  entitled  to  damages ;  and  this  opinion  is,  in  differ- 
ent terms,  repeated  in  other  places  ('). 

Iji  Enqd  v.  Fitch  O  Lord  Chief  Baron  Kelly  says :  "  We 
are  far  from  wishing  to  throw  any  doubt  on  Flureau  v. 
ThomhiW^  (") ;  and  afterwards,  upon  fully  stating  what  was 
the  decision  in  that  case,  he  says:  "We  are  far  from  dis- 
senting from  that  proposition  in  the  most  extensive  terms  it 
can  be  laid  down."  That  case  having  been  so  long  recog- 
nized, the  great  principle  of  law  that  the  rules  of  law  should 
be  certain,  and  that  it  is  most  mischievous  to  render  them  un- 


0)  106.  <fc  C,  416.  with  fraud  or  bad  faith.     In  the  former 

(')  17  C.  B.,  660;  26  L.  J.  (C.P.),  146.  case  the  plaintiff  can  only  recover  what- 

M  2  W.  Bl,  1078.  ever  money  has  been  paid  by  him  with 

(^)  6  B.  <fc  C.,  31.  interest  and  expenses.   {Flureau  v.  Thorn- 

(»)  13th  Ed.,  c  9,  8.  8,  p.  801.  hiU,  2  W.  Bl.  1078;  Hopkint  v.  Qraze- 

(*)  4th  Ed.,  p.  202.  brook,  6  B.  <&  C,  81 ;  Robtnwn  v.  ffarman, 

n  Id..  227-229.     In  p.  284  Mr.  Sedg-  1  Exch.,  860  ;   Bitner  v.  Brovffh,  11  Penn. 

wick  aays:  ^-^  important  exception  has  R.,  127).     In  the  latter  he  is  entitled  to 

been  introdnced  from  the  civil  law  in  re-  damages  resulting  from  the  loss  of  his 

gard  to  damages  recoverable  against  a  bargain.     (Foumett  v.  Fuller,  17  C.  B., 

vendor  of  real  estate  who  fails  to  perform  660).     This  exception  cannot,  I  think,  be 

and  convey  the  title.    In  these  cases  the  justified  or  explained  on  principle,  but  it 

line  has  been  repeatedly  drawn  between  is  well  settled  in  practice  (see  Sweem  v. 

parties  acting  in  good  faith,  and  failing  to  Steele,  6  Iowa,  852,  cited  ante,  186).^' 

perform  because  they  could  not  make  a  (^)  Law  Rep.,  4  Q.  B.,  659-667. 

title,  and  parties  whose  conduct  is  tainted 
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certain,  applies,  and  the  decision  in  Flureau  v.  Thomhill  (') 
ought  not  to  be  disturbed. 

But  take  Hopkins  v.  OrazehrooTc  (•)  as  a  case  which  is  to 
be  followed,  then  it  is  clear  that  the  circumstances  on  which 
that  case  was  decided  do  not  exist  here.  The  vendors  here 
were  in  possession ;  they  believed,  and  were  justified  in  be- 
lieving, that  the  property  was  theirs ;  they  knew  of  nothing 
to  impeach  their  title,  and  they  contracted  to  sell  what  they 
1701  knew  that  they  actually  *possessed.  There  was  no 
fraud  here ;  there  was  no  misconduct,  and  there  was  nothing 
to  take  them  out  of  the  rule  in  Flureau  v.  TJiornhiU  (*)  and 
to  bring  them  within  the  exception  which  has  been  supposed 
to  be  engrafted  on  that  rule.  There  was  a  distinction  be- 
tween the  sale  of  land  and  the  sale  of  chattels ;  and  even  as 
to  the  latter,  the  rule  laid  down  in  Hadley  v.  Baxendale  (*) 
ought  to  be  followed.  Now  here  it  was  impossible  to  sup- 
pose that  the  damages  claimed  by  the  plaintiffs  could  rea- 
,sonably  have  been  in  the  contemplation  of  both  the  parties 
when  the  contract  was  made,  as  the  probable  result  of  the 
breach  of  it,  and  if  so  they  could  not  be  made  the  subject  of 
recovery  after  it  was  broken. 

Mr.  Herschell  replied. 

Lord  Chelmsford  proposed  the  following  questions  for 
the  consideration  of  the  judges : 

1.  Whether,  upon  a  contract  for  the  sale  of  real  estate, 
where  the  vendor,  without  his  default,  is  unable  to  make  a 
good  title,  the  purchaser  is  by  law  entitled  to  recover  dam- 
ages for  the  loss  of  his  bargain  'i 

2.  Whether  the  actual  possession  of  the  property,  the  sub- 
j'ect  of  the  contract,  is  essential  to  bring  the  case  within  the 
rule  laid  down  in  Flureau  v.  Thornhiuf^)  ? 

3.  Whether,  if  the  rule  of  law  is  correctly  laid  down  in 
Flureau  v.  Thornhill  (*),  the  circumstances  of  the  present 
case  distinguish  it  and  take  it  out  of  that  rule  % 

Mr.  Baron  Martin  (')  requested  time  to  consider  these 
questions. 

Mr.  Baron  Pollock  :  In  answer  to  the  first  question  sub- 
mitted by  your  lordships  to  the  judges,  I  am  of  opinion  that 
upon  a  contract  for  the  sale  of  real  estate  where  the  vendor, 
without  his  default,  is  unable  to  make  a  good  title,  the  pur- 
chaser is  not  by  law  entitled  to  recover  damages  for  the  loss 
of  his  bargain. 
171]    *Tnis  was  so  decided  as  far  back  as  the  year  1775, 

(»)  2  W.  Bl.,  1078.  (*)  Hlfl  lordship,  though  present  at  the 

if)  6  B.  (fe  C,  31.  hearing  of  the  case,  retired  from  the  bench 

(')  9  Ex.,  341.  before  the  opinions  were  delirered. 
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in  the  case  of  Flureau  v.  ThornMU  (*),  and  has  been  acted 
upon  and  almost  nniversally  ac5[nie8ced  in  ever  since,  and 
the  rule  is  in  my  judgment  consistent  with  good  sense,  and 
with  what  may  be  supposed  to  be  the  intention  of  the  con- 
tracting parties  ;  nor  does  it  contravene  any  principle  of  law 
which  nas  been  established  with  reference  to  the  amount  of 
damages  that  may  be  recovered  on  breach  of  contract. 

The  report  of  the  case  of  Flureau  v.  Thornhill  (*)  is  some- 
what meagre.  The  ground  of  decision,  as  stated  by  Chief 
Justice  De  Grey,  is  that,  upon  the  contract  for  a  purchase, 
if  the  title  proves  bad,  and  the  vendor  is  (without  fraud)  in- 
capable of  making  a  good  one,  the  purchaser  is  not  entitled 
to  any  damages  for  the  fancied  goodness  of  the  bargain. 
Mr.  Justice  Blackstone  adds  that  tnese  contracts  are  merely 
upon  condition,  frequently  expressed,  but  always  implied, 
that  the  vendor  has  a  good  title. 

The  proposition  asserted  by  Chief  Justice  De  Grey,  as  re- 
ported, might,  no  doubt,  be  stated  in  more  accurate  lan- 
guage, but  Its  meaning  is  sufficiently  clear,  and  the  decision 
has  been  followed  in  all  subsequent  cases  in  which  the  facts 
have  been  substantially  the  same.  Many  of  these,  includ- 
ing Walker  v.  Moore  ('),  and  Sikes  v.  Wild  (•),  were  cited  in 
argument  at  your  lordships'  bar,  and  the  law  is,  by  Lord 
St.  Leonards  in  his  last  edition  of  Vendors  and  Purchasers  OX 
considered  as  settled.  Other  cases  were  referred  to  in  which 
a  different  measure  of  damage  was  acted  xipon,  but  in  these 
the  circumstances  also  were  diflferent.  In  Hopkins  v.  Oraze- 
Jyrook  ('^  the  vendor,  when  he  contracted  to  sell,  had  sub- 
stantially no  estate,  and  the  conditions  of  sale  contained  a 
distinct  undertaking  to  make  a  good  title.  Lord  Chief  Jus- 
tice Abbott,  no  doubt,  said,  in  giving  judgment,  that  he 
should  desire  time  to  consider  before  he  assented  to  the  gen- 
eral proposition  that,  where  a  vendor  cannot  make  a  good 
title,  the  purchaser  shall  recover  no  more  than  nominal  dam- 
ages, and  Bavley,  J.,  appears  to  ground  his  decision  upon 
the  fact  that  the  vendor  held  out  the  estate  as  his  own,  when, 
in  fact,  he  had  only  an  equitable  title ;  but  I  can  find 
♦nothing  said  by  eitner  of  these  very  learned  judges  [172 
which  ought  to  lead  me  to  doubt  the  correctness  of  the  view 
taken  in  flureau  v.  Thornhill  Q,  or  to  disturb  a  rule  which 
for  nearly  a  hundred  years  has  been  acted  upon  in  a  matter 
of  constant  occurrence. 

In  Robinson  v.  Harman  (*)  the  defendant  agreed  to  grant 

(')  2  W.  BL.  1078.  (*)  Chap,  viii.,  e.  8. 

C)  10  B.  h  C,  416.  (*)  6  B.  A  C,  81. 

(•)  4  B.  A  S.,  421.  (•)  1  Ex.,  860. 
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a  valid  lease  when  he  well  knew  that  he  had  no  power  to  do 
so.  In  Engel  v.  Mich  (*),  in  which  there  was  given  an  elab- 
orate and  exhaustive  judgment  of  the  Court  of  Queen's 
Bench,  confirmed  by  the  Exchequer  Chamber,  the  defen- 
dants, who  were  mortgagees  of  a  lease,  but  not  in  possession, 
sold  it  to  the  plaintiff,  undertaking  by  the  particulars  of  sale 
that  possession  should  be  given  on  completion  of  the  pur- 
chase, and  on  the  faith  of  this  the  plaintiflc  resold  at  a  profit. 
The  title  was  good,  but  on  the  plaintiff  requiring  possession 
it  was  found  that  the  mortgagor  was  in  possession  and  re- 
fused to  give  it  up,  and  farther,  that  the  defendants  could 
have  ousted  him  by  ejectment,  but  refused  to  incur  the 
necessary  expenses.  Under  these  circumstances,  the  judees 
in  the  Queen's  Bench  held  that  the  plaintifif  was  entitled  to 
recover,  not  merely  the  deposit  and  expense  of  investigating 
the  title,  but  also  damages  for  the  loss  of  his  bargain,  ana 
in  giving  the  grounds  for  their  judgment  on  the  particular 
case,  said  that  ''the  rule  in  FlureauY.  T/iornMll  {*)  can 
have  no  application  where  the  failure,  either  to  make  out  a 
title  or  to  give  possession,  arises  not  from  the  inability  of 
the  vendor,  out  n-om  his  unwillingness  either  to  remedy  a 
defect  in  the  title,  or  to  obtain  possession  on  the  score  of 
expense." 

it  was  urged  by  the  learned  counsel  for  the  plaintiffs  in 
error,  that  tne  rule  laid  down  in  Flureau  v.  ThornhiU  (•) 
was  anomalous,  and  differed  from  that  which  is  usually 
applied  to  the  assessment  of  damages  where  there  has  been 
a  breach  of  a  contract  for  the  delivery  of  goods,  and  there- 
fore that  it  ought  not  to  be  upheld,  tt  is  scarcely  correct  to 
say  the  rule  is  anomalous ;  that  it  differs  from  that  appli- 
cable to  a  contract  for  the  sale  of  goods  is  true,  but  the  sub- 
ject matter  to  which  it  is  applied  differs  also. 

It  is  observable  in  following  the  history  of  the  rule  in 
question  that  when  it  was  first  laid  down  in  Flureau  v. 
173]  ThornhiU  (")  the  *whole  question  of  the  proper  mea- 
sure of  damages  had  not  received  from  our  courts  the  atten- 
tion which  it  has  done  in  later  years.  Moreover,  at  that 
time,  although  it  had  never  been  expressly  so  decided,  it 
wa«  commonly  supposed  that  upon  the  sale  of  a  chattel,  in 
the  absence  of  any  warranty  of  title,  the  rule  of  caveat  emp- 
tor^ as  laid  down  in  Co.  Litt.  (•),  and  by  Noy  in  his  Max- 
im s  (*),  applied,  and,  therefore,  the  suggested  anomaly 
probably  was  not  present  to  the  minds  of  the  judges  who 
decided  Flureau  v.  ThornhiU  (");  but  assuming  mat  the 

0)  Law  Rep..  8  Q  B.,  814;  Ibid.,  4Q.  B.,  669.  (■)  Page  102,  a. 

0  2  W.  BL,  18T8.  (*)  a,  42. 
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diflference  exists,  as  it  now  tiiidoubtedly  does,  there  are  two 
marked  distinctions  affecting  the  present  question  between 
a  contract  for  the  sale  of  personal  and  of  real  property. 

In  the  first  place,  a  man  who  sells  goods  must  be  taken  to 
know  whether  they  are  his  or  not  Secondly,  he  must  be 
aware  that  in  the  majority  of  cases  the  goods  he  is  selling 
are  intended  for  resale,  or  to  be  used  by  the  buyer  for  the 
purpose  of  construction  or  manufacture,  so  that  both  the 
title  of  the  vendor  and  the  probable  result  of  his  deficiency 
may  fairly  be  presumed  to  be  in  the  minds  of  the  contracting 
parties. 

With  real  property  the  case  differs  in  both  these  respects. 
First,  no  layman  can  be  supposed  to  know  what  is  the  exact 
nature  of  his  title  to  real  property,  or  whether  it  be  good 
against  all  the  world  or  not ;  hence,  as  was  said  by  the  court 
In  Engel  v.  Fitch  (*),  the  undoubted  owner  of  an  estate  often 
finds,  unexpectedly,  a  difficulty  in  making  out  a  title  which 
he  cannot  overcome.  Assuming  that  the  vendor  acts  bona 
fide  the  difficulty  must  be  equally  known  to  the  vendee  as 
to  the  vendor. 

Secondly,  to  enter  into  a  contract  for  the  purchase  of  land 
in  order  immediately  to  resell  it  before  the  title  is  examined, 
is  unusual  and  exceptional. 

It  seems,  therefore,  more  reasonable  to  treat  the  mere  con- 
tract for  the  conveyance  of  land  not  as  based  upon  an  im- 
plied warranty,  that  the  vendor  has  power  to  convey,  but 
as  involving  the  condition  that  the  vendor  has  good  title, 
and  that  if,  on  examination  of  the  abstract  this  turns  out  not 
to  be  so,  the  vendee  cannot  ask  to-be  put  in  as  good  a  position 
as  if  a  conveyance  with  the  usual  *coveiiants  had  been  [174 
executed,  but  can  only  recover  the  expenses  to  which  he  has 
been  put.  All  that  has  been  hitherto  said  leads  to  the  con- 
clusion that  the  case  of  Flureau  v.  ThonihiU  (")  was  rightly 
decided,  at  the  time  it  was  decided,  on  sufficient  legal  prin- 
ciples, but  if  it  was  a  decision  to  which  at  the  time  I  could 
not  have  acceded,  I  should,  nevertheless,  think  that  a  con- 
tract of  purchase  and  sale  of  real  property  made  at  this  day 
must  be  construed  to  be  made  on  tne  lootmg  of  that  decision 
being  correct.  All  persons  who  prepare  such  contracts 
know  of  that  decision,  and  that  it  has  been  acquiesced  in 
and  acted  on  for  a  hundered  years.  The  contracts  which 
such  j)ersons  prepare  are,  therefore,  made  with  the  under- 
standing that,  upon  failure  to  make  out  a  satisfactory  title, 
the  rule  as  to  damages  enunciated  in  that  case  wiU  be  ap- 

(>)  Law  Rep.,  8  Q.  B.,  814 ;  Ibid,  4  Q.  B.,  669.  («)  2  W.  BL,  1078. 

9  Eng.  Rep.  17 
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plied.  Then  such  rule  is  by  intention  and  understanding  of 
the  parties  a  part  of  the  contract. 

Your  lordships'  second  question  is :  "  Whether  the  actual 
possession  of  the  property,  the  subject  of  the  contract,  is  es- 
sential to  bring  the  case  within  the  rule  laid  down  in  Flureau 
V.  TTuyrnhiUr  C) 

Such  actual  possession  is  not,  I  think,  necessary.  If  I  am 
right  in  what  I  have  already  stated  as  to  what  are  the  truo 

S grounds  upon  which  that  rule  is  founded,  this  seems  to  f ol- 
ow.  In  seeking  to  arrive  at  a  conclusion  whether  the  state- 
ments of  a  vendor  as  to  his  title  are  bona  fide  or  otherwise, 
so  as  t<5  take  the  case  out  of  the  rule  in  Flureau  v.  Thorn- 
hiU  n,  it  may  be  material  to  inquire,  among  other  facts, 
whether  the  vendor  was  in  actual  possession  or  not,  but,  as- 
suming his  bona  fides  ^  the  fact  ought  not,  in  mj  opinion,  to 
aflfect  tne  question.  A  man  who  has  never  been  m  actual  pos- 
session may  often  have  better  grounds  for  believing,  and 
therefore  may  be  better  entitled  to  act  upon  the  belief,  that 
his  title  is  good,  than  another  who  has  been  in  possession 
for  some  time.  Thus  A.  may  have  bought  Blackacre ;  the 
abstract  of  title  may  have  been  investigated,  and  the  con- 
veyance executed  without  possession  being  taken,  whilst  B. 
may  have  been  for  months  in  possession  of  a  family  estate, 
his  title  to  which  may  not  only  be  doubtful,  but  may  actually 
be  at  the  very  time  in  litigation. 

In  either  of  these  cases,  on  a  sale  bj  A.  or  B.  of  the  whole 
175]  ora*portion  of  the  property,  it  may  turn  out,  either 
from  a  more  thorough  investigation,  or  from  the  decision  of 
the  court,  that  A.  or  B.  had  not  good  title  to  what  he  had 
sold,  but  in  both  these  cases  the  facts  might  be  such  as  ought 
to  protect  the  vendor,  if  he  had  been  guilty  of  no  maZafides^ 
from  a  liability  to  pay,  as  damages,  any  loss  sustained  by 
the  vendor  arising  nx>m  his  failing  to  reap  the  profits  of  a 
good  bargain. 

Lastly,  in  answer  to  your  lordships'  third  question,  the 
circumstances  of  the  present  case  do  not  distinguish  it  or 
take  it  out  of  the  rule  laid  down  in  Flureau  v.  ThornhiU  (*). 

The  property  in  c[uestion,  which  the  defendants  had  agreed 
to  sell  to  the  plaintiffs,  consisted  of  iron  ore  mines,  called 
Miss  Walter*  s  Koyalty,  and  formed  a  small  portion  of  a  large 
mining  estate  which  the  defendants  had  purchased  in  1863 
from  the  executors  of  one  Hill.  The  defendants  entered  into 
possession  of  the  whole  estate,  but  the  purchase  had  not  been 
completed  upon  the  17th  of  October,  1867. 

On  that  day  the  defendants  agreed  to  sell  to  the  plaintiffs 
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the  defendants'  interest  in  Miss  Walter's  Royalty.  Upon 
inquirvit  appeared  that  Miss  Walter's  Royalty  was  held 
by  Hill  nnder  an  agreement  for  a  lease  for  twenty-one  years 
from  March,  1860,  and  that  agreement  contained  a  clause 
providing  against  the  assignment  or  subletting  of  the  prem- 
ises without  the  consent  oi  the  lessors  in  writing. 

Before  the  17th  of  October  one  of  the  defendants  who  ne- 
gotiated the  sale  had  been  informed  that  it  would  be  neces- 
sary to  obtain  the  consent  of  the  lessors  for  an  assignment 
to  third  parties  of  the  defendants'  interest,  but  it  is  found  as 
a  fact  that  at  the  meeting  on  the  17th  of  October,  1867,  be- 
tween one  of  the  plaintiffs  and  one  of  the  defendants,  when 
the  sale  was  negotiated,  this  necessity  did  not  cross  the 
mind  of  the  latter,  or  if  it  did  occur  to  him  he  f  orebore  to 
mention  it,  feeling  sure  that  no  difficulty  would  arise  in  re- 
spect to  such  consent,  and  that  it  was  therefore  a  matter  of 
no  importance.  After  this  the  defendants  did  all  that  was 
in  their  power  to  obtain  the  lessors'  consent  to  assign,  but 
failed  to  do  so. 

The  defendants  therefore  acted  with  perfect  honafides^  and 
the  *contract  failed,  not  because  the  defendants  did  [176 
not  do  what  thev  could  have  done  to  make  a  good  title,  but 
because  the  defendant  who  personally  negotiated  the  con- 
tract overlooked  a  fact  which  might,  and  in  the  event  did, 
prevent  them  from  making  a  good  title  to  the  plaintiffs. 

Under  these  circumstances  it  seems  to  me  that  there  ex- 
isted in  this  case  all  the  material  facts  which  bring  i^  within 
the  decision  in  Flureau  v.  TTiornhiU  (*},  and  none  of  those 
which  had  been  held  to  create  an  exception  to  tJiat  rule. 

My  learned  brothers  the  Lord  Chief  Baron,  Mr.  Justice 
Keating,  and  Mr.  Justice  Brett,  concur  in  the  opinion  which 
I  have  had  the  honor  to  express  to  your  lordships. 

Mr.  Justice  Denman  :    In  answer  to  the  first  question 

J)ut  by  your  lordships,  I  am  of  opinion  that  upon  a  contract 
or  the  sale  of  real  estate  when  the  vendor,  without  his  de- 
fault, is  unable  to  make  a  good  title,  the  purchaser  is  not 
by  law  entitled  to  recover  damages  for  the  loss  of  his  bar- 
gain. I  answer  your  lordships'  question,  in  its  terms,  upon 
the  assumption  that  I  am  thereby  in  substance  only  stating 
that,  in  my  opinion,  the  doctrine  laid  down  in  the  case  of 
Flureau  v.  ThornhiU  (*)  is  a  part  of  the  law  of  the  land, 
binding  upon  all  courts  of  justice,  and  only  to  be  altered,  if 
at  all,  Dy  the  legislature.  I  must,  however,  at  once  add 
that  tlie  rule  down  in  Flureau  v.  ThornhiU  (*)  is,  in  my 
opinion,  more  limited  in  its  operation  than  might  be  con- 
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tended  for  upon  several  possible  constructions  of  the  words 
"without  his  default  unable  to  make  a  good  title,"  as  I 
shall  endeavor  to  explain  hereafter. 

In  the  argument  for  the  plaintiffs  in  error  it  was  power- 
fully contended  that  Flureau  v.  ThornhiU  (^)  could  not  be 
law  because  it  was  not  founded  on  any  principle ;  because  it 
was  at  variance  with  the  ordinary  rules  of  law  applicable  to 
the  question  of  the  damages  recoverable  upon  a  breach  of 
contract,  and  because  it  was  merely  judge-made  law,  the 
origin  of  which  was  apparent  in  the  case  itself. 

It  may  be  adinitted  that  the  case  of  Flureau  v.  Thorn- 
hill  (*)  is  not  a  wholly  satisfactory  case.  The  report  is 
1 7  7  J  meagre,  and  the  *iudgments  unargumentative ;  out  the 
case  cannot  truly  be  said  to  be  founded  on  no  principle.  It 
has  been  frequently  explained  upon  a  principle  which  can- 
not be  called  unreasonable,  and  even  in  cases  in  which  nice 
distinctions  prevailed  and  prevented  its  operation  from  being 
held  applicailble,  some  of  the  most  learned  judges,  while  de- 
clining to  act  upon  it,  have  recognized  it  as  binding,  and 
explained  the  principle  on  which  it  rests.  For  example,  in 
Robinson  v.  uarman  ('),  Parke,  B.,  in  speaking  of  Flureau 
V.  ThornhiU  (*),  says,  ''  It  was  there  held  that  contracts  for 
the  sale  of  real  este,te  are  merely  on  condition  that  the  ven- 
dor has  a  good  title"  (adopting  the  judgment  of  Blackstone, 
J.),  and  then  adds,  "  so  that  when  a  person  contracts  to  sell 
real  property  there  is  an  implied  understanding  that  if  he 
fail  to  make  a  good  title  the  only  damages  recoverable  are 
the  expenses  wnich  the  vendor  may  be  put  to  in  investu^t- 
ing  the  title."  The  same  principle  is  shortly  expressed  by 
Blackburn,  J.,  in  the  case  of  Sikes  v.  Wild  ('),  in  the  words, 
"  It  is  implied  from  the  usage  of  this  particular  business." 

Nor  do  I  think  that  Flureau  v.  ThomhUl  (')  is  bad  law 
because  it  is  at  variance  with  the  ordinary  rules  applicable 
to  damages  on  breach  of  contract.  It  has  from  time  to  time, 
as  fresh  cases  have  arisen,  been  found  necessary  to  lay  down 
rules  for  the  guidance  of  juries  in  the  assessment  of  damages. 
Hadley  v.  Ba^xeTidale  (*)  is  a  notable  instance  of  such  a  rule 
laid  down  a  few  years  ago,  and  now  recognized  as  a  part  of 
the  common  law.  The  very  fact  that  the  rule  laid  down  in 
Flureau  v.  ThornhiU  (')  has  been  for  nearly  a  century 
recognized  and  acted  upon  as  a  known  limitation  in  respect 
of  the  damages  upon  breach  of  a  contract  for  the  sale  of  real 
estate,  seems  almost  sufficient  to  answer  the  argument 
founded  upon  the  anomalous  character  of  the  rule. 

0)  2  W.  Bl.,  1078.  (8)  1  B.  A  S.,  591. 
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Still  less  do  I  think  that  the  argument  against  the  rule  in 

Juestion,  that  it  is  "Judge-made  law,"  ought  to  prevail, 
difficult  as  it  is  to  lajr  down  any  precise  rule  or  definition  as 
to  the  extent  of  acquiescence  which  will  amount  to  conclu- 
sive evidence  that  the  law  as  laid  down  in  any  judicial  de- 
cision is  a  part  of  the  common  law  of  England,  and  granting 
that  no  rme  ought  to  be  laid  down  *which  should  [17o 
prevent  your  lordships  from  overruling  any  decision  clearly 
contrary  to  good  sense,  however  ancient  it  might  be,  I  am 
of  opinion  that  the  case  of  Flureau  v.  Thornhill  ('),  as 
understood  in  subsequent  cases,  and  as  limited  by  your 
lordships'  question,  is  neither  absurd  nor  unreasonable: 
and  that  it  has  received  an  amount  of  subsequent  judicial 
recognition  sufficient  to  stamp  it  as  part  of  the  undoubted 
common  law,  to  be  noticed  by  all  courts,  and  not  to  be  over- 
ruled except  by  the  legislature.  The  exact  extent  of  the 
rule,  and  the  limits  of  its  operation,  I  propose  to  consider  in 
my  answer  to  the  second  and  third  questions  propose  by 
your  lordships. 

In  answer  to  the  second  question  put  by  your  lordships, 
I  am  of  opinion  that  the  actual  possession  of  the  property, 
the  subject  of  the  contract,  is  not  essential  to  bring  the  case 
within  the  rule  laid  down  in  Flureau  Thornhul  (*).  In 
order  to  consider  this  question,  it  appears  to  me  to  be  neces- 
sary to  explain  my  view  of  the  exact  effect  and  extent  of  the 
rulmg  in  Flureau  v.  ThornhiU  (*),  which,  in  my  opinion, 
has  sometimes  been  supposed  to  go  farther  than  the  words, 
or  the  reasons  of  the  judgments,  as  reported,  really  go.  The 
report,  after  stating  the  purchase  by  the  plaintiff  at  an 
auction  of  a  rent  issuing  out  of  a  leasehold  house  for  £270, 
and  payment  of  a  deposit  of  £20,  states  that  '^on  looking 
into  the  title  the  defendant  covM  not  make  it  out?'*  Prom 
this  I  conclude  that  it  was  an  ordinary  case  of  a  person  in 
possession  of  property,  with  a  holdinjg  title,  and  without 
any  knowledge  of  any  defect  in  his  selling  title,  discovering 
for  the  first  time,  on  investigation  of  the  matter,  that  he  has 
not  such  a  title  as  a  purchaser  could  be  compelled  to  take. 
In  such  a  case,  and  in  such  a  case  only,  as  it  appears  to  me, 
does  Flureau  v.  Thornhill  {')  decide  that  the  ordinary  rule 
relating  to  damages  for  breaches  of  contract  does  not  apply 
to  sales  of  real  estate.  The  language  of  De  Grey,  C.  J.,  and 
Blackstone,  J.,  seems  to  me  quite  applicable  to  such  a  case, 
and  not  strictly  applicable  to  any  otner.  The  former  says, 
*'Upon  a  contract  for  a  purchase,  if  the  title  proves  bad, 
and  the  vendor  is  (without  fraud)  incapable  of  making  a 
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'good  one' ;"  by  which  I  understood  him  to  refer  to  a  dis- 
covery made  subsecraently  to  the  making  of  the  contract. 
179]  Mr.  Justice  Blackstone  says,  "These  ^contracts  are 
merely  updn  condition,  frequently  expressed,  but  always 
implied,  that  the  vendor  has  a  good  title.  If  he  has  not,  the 
return  of  the  deposit,  with  interest  and  costs,  is  all  that  can 
be  expected."  These  words  do  not  very  correctly  express 
that  which  they  have  been  always  understood  to  mean,  viz., 
that  the  contract  is  one  made  upon  the  terms  that  if  the  title 
is  not  good  the  damages  shall  be  limited  as  described ;  but 
there  is  no  difl5culty  in  understanding  what  Mr.  Justice 
Blackstone  meant,  and  I  apprehend  it  is  clear  that  when  he 
speaks  of  an  "implied  condition  that  the  vendor  has  a 
good  title^"  he  cannot  have  intended  to  include  the  case  of 
an  intending  vendor  knowing  that  he  has  not  a  good  title, 
and  neglecting  to  disclose  the  fact  to  the  intended  purchaser 
before  the  contract  is  made. 

Before  dismissing  the  case  of  Flureau  v.  Thornhill  (*)  it 
may  be  desirable  to  refer  to  two  cases  to  be  found  in  notes 
in  the  Appendix  to  SugderCs  Vendors  and  Purchasers,  which 
have  been  sometimes  cited  as  proving  that  the  case  of  Flw- 
reau  v.  Thornhill  (*)  had  a  wider  operation  than  that  above 
explained.  The  first  of  these  is  ^ratt  v.  Ellis  (*).  That 
case,  however,  can  scarcely  be  cited  as  an  authority  for  any 
particular  proposition,  inasmuch  as  the  decision  is  only  to 
the  effect  that  the  defendant  should  be  let  in  to  plead  after 
a  verdict  against  him  on  a  writ  of  inquiry,  including  £250 
for  loss  of  bargain,  upon  payment  into  court  of  the  deposit 
money  and  interest,  and  on  payment  to  the  plaintiff  of  costs. 
What  became  of  the  action  does  not  appear. 

The  other  case,  Jones  v.  Dyke  ('),  was  an  action  against  a 
firm  of  auctioneers  who  professed,  to  be  authorized  to  sell 
certain  estates  in  Wales,  tried  before  Macdonald,  C.B.,  at 
the  Hereford  assizes.  The  only  part  of  the  report  aflfecting 
the  present  question  is  the  following  passage:  "It  appear- 
ing that  the  defendants  had  no  authority  to  sell,  the  plain- 
tiff had  a  verdict  by  consent  for  £261 ;  the  judge  thinking 
the  items  of  which  that  sum  was  composed  reasonable,  but 
the  plaintiff  did  not  obtain  any  damages  for  the  loss  oif  his 
bargain,"  from  which  it  would  appear  that  at  most  this  was 
only  a  ruling  at  nisiprins  ;  and  in  all  probability  one  given 
180]  *under  such  circumstances  as  would  have  precluded 
either  party  from  afterwards  objecting  to  it. 

(^)  2  W.  Bl.,  1078.  two  cases  are  only  referred  to,  but  not 
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Both  these  cases  appear  to  have  been  decided  between 
1804  and  1808,  from  the  dates  which  appear  in  the  notes, 
and  I  can  find  no  case  throwing  any  light  upon  the  subject 
down  to  the  case  of  Hopkins  v.  UrazebrooK  (*\  deeided  in 
the  year  1826,  which  I  will  now  consider.  In  tnat  case  the 
declaration  stated  that  the  defendant  caused  the  premises  to 
be  put  up  to  sale  by  auction,  subject  to  conditions  that  the 
purchaser  should  immediately  pay  a  deposit,  and  should 
pay  the  residue  of  the  purchase-money  on  the  subsequent 
25th  of  March,  and  on  payment  to  he  let  into  possession^ 
and  a  proper  conveyance  should  be  executed  by  the  vendor, 
wJio  undertook  to  make  a  good  title  (which  he  did  not  do, 
nor  did  he  execute  a  proper  conveyance),  whereby  plaintiff 
was  deprived  of  all  benefit  to  be  derived  from  the  purchase, 
and  put  to  great  expense.  The  defendant  pleaded  the  gene- 
ral issue,  and  paid  into  court  the  amount  of  the  expenses 
which  the  plaintiff  had  been  put  to,  and  a  small  sum  for 
nominal  damages  for  the  breach  of  contract.  The  facts 
proved  at  the  trial  were  extremely  similar  to  those  found  in 
the  case  now  before  your  lordships.  The  premises  in  ques- 
tion were  part  of  a  property  belonging  to  Hill  &  Co.,  they 
had  contracted  to  sell  to  one  Harwood,  and  the  defendant 
had  agreed  to  purchase  from  Harwood.  Owing  to  some 
misunderstanding  which  arose  between  HiU  &  Co.  and  Har- 
wood, the  conveyance  to  Harwood  was  never  executed. 
The  report  goes  on  to  state  that  the  defendant  expecting  thai 
the  matter  would  he  arranged^  and  that  the  contract  between 
Harwood  and  himself  would  be  carried  into  effect,  put  up 
the  premises  to  auction,  a^  stated  in  the  dedaration^  but 
that,  in  consequence  of  the^disputes  between  Hill  &  Co.  and 
Harwood,  he  was  unable  to  complete  his  contract.  It  was 
admitted  that  he  had  acted  bona  fide.  The  learned  judge, 
Garrow,  B.,  told  the  jurors  that  they  were  not  bound  to 
confine  their  verdict  to  nominal  damages,  and  they  having 
found  a  verdict  for  £70  beyond  the  sum  paid  into  court,  the 
full  court,  consisting  of  Abbott,  C.  J.,  Bay  ley,  Holroyd  and 
Littledale,  JJ.,  refused  a  rule,  moved  pursuant  to  leave  re- 
served, to  enter  a  nonsuit.  Before  considering  the  judg- 
ments in  that  case,  it  may  be  observed  that  there  existed 
the  following  *facts,  which  were  wholly  wanting  in  [181 
Flureau  v.  Thornhill  (') :  First,  there  was  an  express  under- 
taking to  let  into  possession  on  payment  of  the  purchase- 
money  on  a  day  certain ;  secondly,  the  defendant  expressly 
undertook  tomake  a good'title ;  and  thirdly,  the  defendant 
evidently  knew  that  he  was  contracting  to  sell  a  property 

(')  6  B.  A  C,  31.  («)  2  W.  Bl.,  1078. 
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upon  an  expectation  only  (though  a  bona  fide  one)  that  the 
contract  between  Harwood  and  himself  would  be  carried  into 
effect,  a  matter  over  which  he  must  have  known  that  he  had 
no  control.  The  contract,  therefore,  was  not  broken,  as  in 
Flureau  v.  Thornhill  ('),  by  reason  of  a  discovery  that  the 
defendant's  title  was  defective,  but  by  a  failure  to  do  the 
very  thing  he  had  contracted  to  do  by  a  certain  day.  Nor 
was  it  possible  in  that  case  to  imply  a  condition  "from  the 
usage  of  thatparticular  business,^'  such  as  that  implied  in 
Flureau  v.  ThornhiU  (*),  inasmuch  as  the  parties  had  ex- 
pressljr  agreed,  absolutely  and  not  conditionally,  that  a 
good  title  should  be  made.  When  carefully  examined,  I 
think  that  all  the  observations  of  the  learned  judges  in  that 
case,  read  with  reference  to  the  facts  of  the  case,  amount  to 
no  more  than  a  decision  that  mere  inability  to  make  a  good 
title  does  not,  of  itself,  bring  a  vendor  within  the  rule  laid 
down  in  Flureau  v.  ThcyrnhiU  (*)  as  to  damages ;  but  that 
it  depends  upon  the  nature  of  the  contract,  and  also  upon 
the  reasons  for  the  inability,  whether  he  can  avail  himself 
of  that  rule  :  and  that  in  such  a  case  as  that  of  Hc/pTcins  v. 
Orazebrook  (')  a  vendor  was  not  within  the  rule.  It  is  true 
that  several  expressions  of  Abbott,  C.  J.,  and  Baylejr,  J.,  in 
that  case  have  been  thought  to  lay  down  more  precise  rules 
than  would  be  the  case  according  to  the  above  view  of  it, 
but  in  my  opinion  the  judgments  are  to  be  read  as  only  con- 
taining some  of  the  reasons  for  holding  that  whether  Flu- 
reau V.  ThornhiU  (*)  was  correctljr  decided  or  not,  it  certainly 
was  no  authoritv  for  the  proposition  that  under  all  circum- 
stances, and  whatever  the  cause  of  the  default,  a  vendor 
unable  to  make  a  good  title  should  have  a  right  to  break  his 
contract,  subject  to  a  certain  limited  amount  of  damages ; 
but  on  the  contrary,  that,  notwithstanding  Flureau  v.  TTwrn- 
hill  ('),  a  vendor  who  puts  up  an  estate  to  auction,  contract- 
ing to  make  a  good  title  and  knowing  he  has  no  title,  is 
responsible  for  his  breach  of  contract  in  the  same  way  and 
182]  to  the  same  extent  of  damages  as  *other  persons  break- 
ing their  contracts.  It  is  true  there  are  expressions  in  the 
judgments  in  Hopkins  v.  Orazebrook  (')  which,  read  by 
themselves,  would  seem  to  imply  that  Flureau  v.  Thorn- 
hill  (')  could  never  apply  where  the  vendor  was  not  in  pos- 
session of  that  which  he  nad  contracted  to  sell.  Abbott,  C.  J., 
says:  "The  defendant  had  unfortunately  put  the  estate  up 
to  auction  before  he  got  a  conveyance.  He  should  not  have 
taken  such  a  step  without  ascertaining  that  he  would  be  in  a 
situation  to  offer  some  title."     And  Bay  ley,  J.,  says,  "for 

0)  2  W.  Bl,  1078.  O  6  B.  «fe  C,  31. 
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here  the  vendor  had  nothing  but  an  equitable  title,"  as 
though  that  were  the  test ;  but  I  think  that  both  these  ex- 

Sressions  must  be  read  in  connection  with  the  fact  that  the 
ef endant  knew  he  was  oflEering  a  property  the  title  to  which 
was  defective,  and  his  ability  to  sell  it  a  matter  beyond  his 
own  control.  Cases  may  easily  be  conceived  in  which  a 
person  without  actual  possession,  but  bcma  fide  believing 
that  he  had  a  present  nght  to  convey,  might  be  proper^ - 
held  entitled  to  the  benefit  of  the  rule  in  Flureau  v.  Tn  ^^ 


fact,  such  a  case.  There  the  defendant  having  a  mere 
agreement  from  the  owner  of  a  manor  for  a  right  of  shoot- 
ing, but  bona  fide  believing  that  he  had  a  selling  title,  con- 
tracted to  sell  his  right  of  shooting  to  the  plaintiff.  It 
tul-ned  out  on  the  investigation  of  the  title  that  he  had  no 
legal  title.  Under  these  circumstances  it  was  held  by  the 
Court  of  Common  Pleas  that  the  rule  in  Flureau  v.  Thorn- 
hill  \^)  applied.  After  an  elaborate  argument,  in  which  all 
the  cases  which  had  then  been  decided  were  discussed, 
Jervis,  C.J.,  and  other  judges  delivered  a  judgment  in  favor 
of  the  defendant,  which  seems  to  me  quite  satisfactorily  to 
dispose  of  this  question.  Jervis,  C.J.  Q,  thus  shortlj^  states 
the  ground  of  tne  decision :  "Though  ne  had  not  a  right  to 
sell  that  which  he  professed  to  sell,  inasmuch  as  it  was  an 
incorporeal  hereditament,  which  could  only  be  granted 
nnder  seal,  yet,  as  a  layman,  he  had  a  fair  right  to  oelieve 
he  had  the  power  to  sell  whichJie  professed  to  have,  and, 
therefore,  this  case  comes  withiiohe  qualification  of  the  rule 
as  expressed  in  Hopkins  v.  *Orazebroolc  (')  and  Walker  [183 
v.  Moore?^  Q.  He  had  previously  stated  the  effect  of 
WalJcer  v.  Moore {^)  as  expressly  determining  ''that  where 
the  party  is  not  to  blame,  but  professes  to  sell  that  which  he 
.bona  flue  believes  he  can  sell,  though  in  fact  he  may  have  no 
title,  he  is  liable  only  for  the  expenses  of  investigating  the 
title;" — and  the  case  of  Hopkins  v.  Orazebrook  (*)  ss  de- 
ciding that  where  the  party  enters  into  a  contract,  kno\Wng 
that  he  cannot  make  a  titie,  he  is  remitted  to  his  ''general 
liability,"  by  which  is  of  course  meant  liability  to  damages 
as  in  an  ordinary  case  of  breach  of  contract.  Cresswell,  J., 
says,  "The  defendant  having  a  grant,  though  not  a  legal 
one,  of  the  shooting,  both  parties  acted  under  a  bona  fide 

(»)  2  W.  Bl.,  10*78.  (*)  1*7  C.  B.,  6*78. 

(«)  6  B.  A  C,  31.  (»)  10  B.  A  C,  416. 
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impression  that  he  had  that  to  sell. which  he  professed  to 
sell ;  I  cannot,  therefore,  see  how  the  case  can  be  brought 
within  the  exception  in  Hopkins  v.  Orazebrook^^  (*).  Wil- 
liams, J.,  uses  an  expression  in  his  judgment  which  appears 
to  me  clearly  to  show  that  he  does  not  take  the  judgment  of 
Bayley,  J.,  in  Hopkins  -v.  Orazebrook  ('),  to  be  intended  to 
lay  down  a  general  rule  that  wherever  the  vendor  has  nothing 
but  an  equitable  title  the  rule  in  Flureau  v.  ThornhiU  (*) 
cannot  apply.  He  says  (")  "It  is  true  that  here  the  defen- 
dant had  a  mere  equitable  title ;  but  the  facts  show  that  he 
did  not  know  when  he  entered  into  the  contract  that  he  had 
not  a  perfectly  good  legal  title.  Ignorance  of  law  is  not 
that  kmd  of  misconduct  which  brings  the  case  within  the 
rule  in  Hopkins  v.  Orazebrook*^  (*). 

I  have  come  to  the  conclusion  upon  the  above  considera- 
tion of  the  cases,  especially  that  of  Pounsett  v.  Fuller  (*), 
which  I  think  was  satisfactorilv  decided,  that  the  applica- 
tion of  the  rule  laid  down  in  Flureau  v.  ThornhiU  O  does 
not  depend  upon  the  actual  possession  of  the  property  by 
the  vendor.  1  think,  for  instance,  that  it  would  apply  in 
the  case  of  a  sale  of  property,  where  upon  investigation  of 
the  title  it  should  be  discovered  that,  owing  to  some  deed  of 
partition,  tjie  effect  of  which  had  been  misunderstood,  the 
vendor  was  dealing  with  property  A.  when  he  had  only  a 
right  to  sell  property  B.,  and  in  many  other  cases  which 
may  be  supposed  where  the  contract  goes  oflf,  owing  to  a 
184]  discovery  *subsequent  to  the  contract  that  the  vendor 
has  not  a  title  to  sell  what  at  the  time  of  the  contract  he  bona 
fide  supposed  himself  to  |^ssess. 

I  am,  however,  of  opinion,  in  answer  to  the  third  question 
proposed  by  your  lordships,  that  the  circumstances  of  the 

S resent  case  do  distinguish  it  and  take  it  out  of  the  rule  laid 
own  in  Flureau  v.  ThornhiU  (") 

I  need  not  here  repeat  the  observations  already  made  as 
to  what  I  conceive  to  be  the  actual  limits  of  the  rule  laid 
down  in  that  case,  or  the  extent  of  the  qualification  of  its 
apparent  generality  established  by  subsec[uent  cases ;  but  I 
win  at  once  proceed  to  state  what  I  conceive  to  be  the  mate- 
rial facts  stated  in  the  present  case. 

It  appears  from  the  case  that  one  Hill  was  possessed  of 
certain  iron  ore  mines,  amongst  others  of  one  called  Miss 
Walter's  Royalty,  by  virtue  of  an  agreement  in  1861,  for  a 
lease  for  twenty -one  years.  This  agreement  contained  a 
clause  providing  against  assignment  without  the  consent  of 

(»)  6  B.  A  C,  31.  (»)  17  C.  B.,  682. 
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the  lessors  in  writing  first  thereto  obtained.  Hill  having 
died,  his  executors,  aoout  August,  1863,  contract  to  sell  all 
the  mines  of  Hill  deceased,  including  his  interest  in  Walter's 
Royalty,  for  £260,000.  This  purchase  had  not  been  com- 
pleted when  the  contract,  the  subject  of  this  action,  was 
made  on  the  17th  of  October,  1867.  The  case  then  states  an 
application  by  Hill's  executors  to  Hill's  lessors  for  their 
consent  to  the  assignment  to  the  defendants,  which  the  les- 
sors were  willing  to  give  if  the  defendants  would  execute  a 
duplicate.  A  duplicate  consent  was  prepared,  and  in  June, 
18&,  one  part  was  executed  by  the  lessors  and  retained  by 
them.  The  other  part  was  sent  to  the  solicitors  for  the 
executors  to  obtain  the  defendants'  signature,  and  in  the 
same  month  the  solicitors  for  the  executors  sent  the  dupli- 
cate consent  to  the  defendants'  solicitors  for  their  execution. 
The  lessors'  solicitors  having  more  than  once  requested  the 
solicitors  for  the  executors  to  obtain  the  execution  by  the 
defen^nts  of  the  duplicate  consent,  the  solicitors  for  the 
executors  wrote  to  the  defendants'  solicitors  on  the  11th  of 
October,  1865,  stating,  as  the  fact  was,  that  they  had  learnt 
from  the  lessors'  solicitors  that,  unless  the  duplicate  was 
sent  back,  signed  in  a  few  days,  the  assent  of  the  lessors 
would  be  withdrawn.  The  duplicate  *con8ent  re-  [185 
mained  unexecuted  in  the  hands  of  the  defeMants'  solicitors 
at  the  time  when  the  agreement,  the  subject  of  the  action, 
was  entered  into  on  the  17th  of  October,  1867.  In  the  mean- 
time G^uestions  arose  upon  several  abstracts  of  title  relating 
to  various  parts  of  the  property  included  in  the  agreement 
of  August,  1863,  between  the  defendants'  solicitors  and  the 
executors'  solicitors,  which  were  not  settled  until  October, 
1868,  when  the  purchase  of  all  the  property  included  in  the 
agreement  of  August,  1863,  was  completed.  Before  the 
agreement  of  October,  1867,  was  signed  the  defendant 
Fothergill,  who  afterwards  made  that  agreement,  had  been 
informed  that  it  would  be  necessarjr  to  obtain  the  consent  of 
the  lessors  for  the  assignment  to  third  parties  of  the  defen- 
dant's  interest  in  Walter's  Royalty ;  but  at  the  meeting  at 
which  the  contract  sued  upon  was  discussed  and  afterwards 
signed  he  made  no  mention  of  the  necessity  for  such  consent, 
as  the  case  finds,  either  because  it  did  not  occur  to  him,  or 
if  it  did,  because  he  felt  sure  that  no  difficulty  would  arise 
in  respect  to  such  consent,  and,  therefore,  that  it  was  a  mat- 
ter oi  no  importance.  On  the  17th  of  October,  1867,  the 
agreement  sued  upon  was  signed,  the  material  part  of  which 
is  in  the  words :  "  We  offer  to  sell  you  our  interest  in  Miss 
Walter's  Royalty,  £2,500  to  be  paid  us  in  cash  on  our  hand- 
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ing  you  a  transfer  of  the  said  royalty.  A  deposit  of  £250 
to  oe  made  us  forthwith,  and  the  whole  arrangement  to  be 
carried  out  and  accomplished  as  soon  as  may  be.  Signed 
Richard  Fothergill,  for  &c.  and  self.  We  accept  of  offer  in 
terms  stated,  Bain  &  Co.,  per  John  Paterson.'^  Before  ac- 
ceding to  the  proposed  terms  Mr.  Paterson  asked  for  time  to 
consult  his  partners,  which  was  declined.  The  bar^in  was  . 
thereupon  concluded,  and  the  deposit  of  £260  paid.  Mr. 
Paterson  did  not  learn  till  the  22d  or  23d  of  October  that 
the  consent  of  the  lessor  was  necessary.  He  then  wrote  to 
Mr.  Fothergill,  requesting  him  to  sign  the  consent,  which 
the  defendants  had  still  to  sign  (alluding  to  the  duplicate 
consent  which  remained  unsigned  in  the  defendants'  posses- 
sion), but  though  the  defendants  did  their  best  to  obtain  the 
consent  of  the  lessors,  they  failed  to  obtain  such  consent,  in 
consequence  of  which,  after  attempts  to  make  a  fresh  ar- 
rangement and  to  obtain  the  consent  of  the  plaintiffs  to  cancel 
{he  agreement,  the  defendants,  being  unable  to  obtain  the  con- 
1 86]  sent  of  the  *lessors  to  an  assignment  except  to  one  Stirl- 
ing, sold  to  Stirling,  and  the  present  action  was  commenced. 
From  the  above  statement  it  appears  that  when  the  con- 
tract of  the  17th  of  October,  1867,  was  signed,  the  defendant 
Fothergill  knew  that  the  consent  of  Hul's  lessors  was  re- 
quired oef  ore  IHll's  executors  could  assign  their  interest  to 
the  defendants,  and  also  that  the  like  consent  was  necessary 
before  the  defendants  could  effectually  assign  their  interest 
to  the  plaintiffs,  ^he  plaintiffs  were  not  informed  either  of 
the  necessity  or  of  the  non-existence  of  such  consent.  It 
farther  appears  that  before  the  contract  was  signed,  the  de- 
fendants nad  had  notice  through  their  solicitor  that  the  con- 
sent of  the  lessors  of  Hill  to  the  assignment  of  his  agreement 
with  them  was  dependent  upon  the  defendants  doing  an  act 
which  they  were  being  pressed  to  do  as  far  back  as  October, 
1865,  and  which  had  not  yet  been  done,  and  that  such  notice 
was  not  communicated  to  the  plaintiffs,  nor  the  diflSculty 
which  might  obviously  arise  in  consequence  pointed  oat.  It 
appears  to  me  that  under  the  circumstances  it  was  so  clearly 
the  duty  of  Mr.  Fothergill  to  have  put  the  plaintiffs  in  pos- 
session of  these  facts  before  he  allowed  them  to  sign  a  con- 
tract for  the  purchase  of  the  royalty,  that  it  is  impossible  for 
the  defendants  to  rely  upon  the  rule  in  Flureau  v.  Thorn- 
Mil  ( ).  I  think  that  the  contract  did  not  in  this  case  go  off 
through  the  discovery  by  the  defendants  that  they  could  not 
make  a  good  title,  but  by  reason  of  the  over  sanguine  expec- 
tation on  the  part  of  Mr.  Fothergill  that  an  obstacle,  w^hich 

(')  2  W.  Bl.,  1078. 
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he  Tcaem  to  exist,  and  over  which  he  had  no  control,  would 
somehow  or  other  cease  to  exist  before  the  completion  of  the 

SoTchase.  In  such  a  case  I  am  of  opinion  that  the  case  of 
Hureau  v.  TAornhiU{')  does  not  apply. 
Finding  myself,  unfortunately,  compelled  to  differ  from 
the  rest  oi  my  learned  brethren  in  the  answer  I  ^ive  to  the 
third  question  asked  by  your  Lordships'  House,  it  is  neces- 
sary for  me  to  notice  certain  other  decisions  in  pari  materia 
with  those  already  commented  U])on,  and  to  consider  how 
far  they  bear  upon  the  present  case,  and  how  &r  they  can 
be  supported  upon  principle,  so  as  to  be  properly  regarded 
as  binding  upon  your  lordships,  as  part  of  the  law  upon 
the  subject. 

♦The  first  of  these  is  WaZker  v.  Moore  ('),  already  [187 
referred  to,  decided  in  the  year  1829,  only  three  years  after 
Sdpkins^.  Orazebrook  (").    In  that  case  the  agreement  for 

Eurchase  was  in  July,  1827.  The  abstract  of  title  was  de- 
vered  in  August,  1827,  and  returned  in  September  with 
observations  and  a  request  for  an  appointment  to  examine 
documents.  In  November,  before  the  appointment  was 
made,  notice  was  given  by  the  purchaser  oi  a  proposed  re- 
sale by  him  of  a  part  of  the  property,  and  a  part  was  resold. 
On  the  6th  of  February  the  original  documents  were  exam- 
ined and  the  defect  in  the  defendants'  title  was  then 
discovered.  In  that  case  it  was  held,  in  perfect  conformity 
with  Flureau  v.  ThornhiU  (*),  and  not  mconsistently  with 
SopkiTis  V.  Orazebrook  ("),  that  no  damages  for  loss  of  bar- 

Sain  could  be  recovered.  No  doubt  the  main  ground  of  the 
ecision  in  that  case,  so  far  at  least  as  the  judgment  of  Mr. 
Justice  Bayley  is  concerned,  appears  to  have  been  that  the 
plaintiff  was  premature  in  sellm^  before  he  had  obtained  an 
actual  conveyance  of  the  estate,  but  that  ground  itself,  look- 
ing at  the  facts  of  the  particular  case,  depended  upon  the 
doctrine  laid  down  in  Flureau  v.  ThorvhiU^.  little- 
dale,  J.,  so  treats  the  matter,  and  says(*):  "When  a  con- 
tract for  the  purchase  of  lands  is  made  each  party  cannot 
but  know  that  the  title  may  praoe  defective  and  must  be 
8upi)08ed  to  proceed  upon  that  knowledge."  And  Mr.  Jus- 
tice Parke,  in  his  judgment,  speaks  of  "a  defect  being 
found  in  the  title;"  and  states  the  rule  in  Flureau  v. 
TJiornhiU (*)  thus :  "In  the  absence  of  any  express  stipula- 
tion about  it,  the  parties  must  be  considered  as  content  that 
the  damages,  in  the  evejd  of  the  title  proving  defective,  shall 
be  measured  in  the  ordinary  way,  and  tmit  excludes  the 

0)  2  W.  Bl..  1078.  O  6  B.  A  C,  81. 
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claim  of  damages  on  account  of  the  supposed  goodness  of 
the  bargain."  Both  these  passages  are  wnolly  inapplicable 
to  the  case  of  one  party  Tciuming  that  a  consent  to  nis  sell- 
ing the  property  is  essential  and  wanting,  the  other  party  be- 
in^  wholly  in  ignorance  of  those  facts.  I  am,  therefore,  of 
opinion  that  Walker  v.  Moore{^)  is  no  authority  for  the  de- 
fendants' contention  in  the  present  case. 

The  case  of  Robinson  v.  ilarman  ("),  ajjp^rs  to  me  to  be 
1881  a  *very  strong  authority  for  the  plaintiflEs.  That  case 
in  effect  decided  that  where  a  vendor  mows  he  has  no  title 
and  chooses  to  contract  for  the  sale  of  the  property,  h^  is 
not  within  the  rule  as  to  limitation  of  damages  laid  down  in 
Flureau  v.  ThoTnhiUi^\  There  may  be  some  doubt 
whether  that  case  is  wholly  reconcilable  with  the  case  of 
Sikes  V.  Wild  (*),  to  be  noticed  afterwards,  as  to  what  con- 
stitutes sufficient  knovHedge  on  the  part  of  a  ven&or  to  de- 
prive him  of  the  benefit  of  the  rule ;  out  in  anv  case  I  am  of 
opinion  that  the  case  of  RohiTison  v.  Harman  (")  was  rightly 
decided,  because  the  vendor  in  that  case,  in  answer  to  ex- 
press inc^uiries  as  to  his  power  to  lease,  and  as  to  the  l^al 
estate  being  vested  in  trustees,  took  upon  himself  positively 
to  assert  that  the  property  was  his  out  and  out,  and  that  he 
alone  had  the  power  of  leasing.  The  contract  being  made 
after  such  a  statement,  I  think  it  was  rightly  held  as  against 
the  vendor,  that  he  could  not  set  up  a  rule  applicable  only 
to  the  case  where  both  parties  are  in  ignorance  as  to  whether 
the  title  will  prove  defective  or  not.  He  either  knew  in  a 
legal  sense  that  it  was  defective,  or  having  taken  upon  him- 
self to  assert  its  perfection  in  a  matter  upon  which  inquiry 
had  been  expressly  made,  he  could  not  set  up  a  rule  which 
implies  ignorance  of  the  defect  in  both  contracting  parties. 
I  think,  therefore,  that  his  liability  was  properly  helo.  to  be 
that  of  any  person  who  breaks  his  contract,  and  not  limited 
as  in  Flureau  v.  TTiornhiU  ("). 

In  Worthington  v.  WarriTigton  (^\  decided  in  1849,  the 
doctrine  in  Flureau  v.  ThornhilK;)  was  a^in  discussed 
and  applied,  but  without  in  any  way  questioning  the  au- 
thority of  Hopkins  v.  Orazebrook  (*),  or  of  RcMnson  v.  Har- 
man ( ),  then  recently  decided  by  the  Court  of  Exchequer, 
and  cited  upon  the  argument.  Mr.  Justice  Coltman,  who 
delivered  a  jud^ent  in  which  the  rest  of  the  court  con- 
curred, placed  his  decision  on  grounds  entirely  in  conformity 
with  the  view  I  have  submitted  of  the  true  extent  and  apph- 

(»)  10  B.  <b  C,  416.  (<)  1  B.  <b  S.,  687 ;  4  Ibid.,  421. 

(«)  1  Ex.,  850.  if)  8  C.  B..  184;   18  L.  J.  (C.P.),  850. 
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cation  of  the  rule.  He  says  "every  one  who  purchases 
land  knows  that  a  difficulty  inay  exist  as  to  the  making  a 
title  which  was  not  arUicipated  at  the  time  of  entering  into 
th.e  contract " 

♦The  case  of  Pounsett  v.  FvUer  (*),  decided  in  1856,  [189 
lias  already  been  referred  to.  I  only  notice  it  again  for  the 
purpose  of  adding  that  I  think  it  fuUy  bears  out  the  ob- 
servations I  have  made  as  to  the  effect  of  the  previous  decis- 
ions. The  only  q^ualification  of,  or  addition  to,  the  law  laid 
down  in  those  aecisions  which  I  find  in  the  case  of  Pcmnsett  v. 
Fuller  Q  is  that  which  is  embodied  in  a  sentence  of  Mr. 
Justice  Williams'  judgment (*)  already  cited.  "Ignorance 
of  law  is  not  that  sort  of  misconduct  which  brings  the  case 
within  the  rule  in  Hopkins  v.  QrazebrooK'^  (").  fii  the  pres- 
ent case  I  do  not  think  that  Mr.  Fothergill' s  neglect  to  men- 
tion either  the  necessity,  or  the  absence,  of  the  required 
consents  was  in  the  nature  of  an  imorance  of  law,  but  a 
n^lect  to  mention  an  obstacle  within  his  own  knowledge 
and  beyond  his  own  control,  and  which  he  IcnefiD  to  be  fatal 
as  long  as  it  existed  to  his  title  to  sell ;  and  that  the  mere 
circumstance  that  he  either  tiiought  nothing  about  it,  or 
that  he  expected  that  the  obstacle  would  be  removed,  did 
not  entitle  him  to  the  benefit  of  the  rule  in  Flureau  v. 
Thornhill{*);  but  on  the  contrary  is  conclusive  to  show 
that  the  case  is  within  the  principle  of  Hopkins  v.  Oraze- 
brook  ("),  and  Mobinson  v.  Harman  ('). 

I  come  now  to  the  case  of  Sikes  v,  Wild{*).  That  was  a 
case  very  peculiar  in  its  circumstances,  and  led  to  a  dijBfer- 
ence  of  opinion  in  the  Court  of  Queen's  Bench.  The  prop- 
erty in  question  was  incumbered  with  an  annuity,  and  the 
vendor  knew  that  no  title  free  of  incumbrance  could  be 
made,  unless  the  annuitant  and  her  trustee  would  discharee 
the  i)art  sold  from  the  trust  to  secure  the  annuity.  Tae 
annuitant  had  verbally  agreed  to  tranter  her  security  to 
another  property,  but  after  the  plaintiff  had  agreed  to  buy 
the  property,  the  annuitant  refused  her  consent  to  the  trans- 
fer, and  so  the  bargain  went  off.  The  jury  found  first  that 
the  defendants  bona  fide  believed  that  they  would  be  able 
to  make  the  purchaser  a  good  title  free  from  incumbrance, 
and  secondly  that  they  had  reasonable  ground  for  so  believ- 
ing. After  a  full  discussion  of  the  cases  previously  decided, 
Mr.  Justice  Blackburn  delivered  judgment  for  himself  and 
Mr.  Justice  Wightman  in  *favor  of  the  defendants,  [190 

(»)  17  C.  B..  660.  (*)  2  W.  Bl.,  1078. 
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holding  that  the  rule  in  Flureau  v.  ThornhiU  (*)  applied. 
Lord  Cnief  Justice  Cockburn  dijffered,  and  held  that  tne  case 
fell  within  the  rule  in  Hopkins  v.  Orazebrook(^\  and  Robin- 
son V.  Harman  (").  The  judgment  of  the  two  learned  judges 
who  held  for  the  defendants,  though  it  expresses  great 
doubt  as  to  the  soundness  of  the  decision  in  Hopkins  v. 
Grazebrook  ('),  and  also  as  to  the  ground  of  that  decision, 
ultimately  proceeds  upon  the  narrow  ground  that  "  it  is  im- 
possible to  say  as  a  matter  of  law  that  there  is  misconduct 
in  putting  property  up  to  sale  without  disclosing  every  ma- 
terial fact,  and  that  the  only  ground  for  imputmg  miscon- 
duct was  putting  up  the  property  for  sale,  though  tiiey 
knew  that  their  power  of  making  a  title  free  from  incum- 
brance was  precarious,  which  the  jury"  (under  the  circum- 
stances of  the  unretractod  promise  at  tne  time  of  the  contract) 
"  had  found  to  have  been  done  bona  fide^  and  not  unreason- 
ably." The  judgment  of  the  Court  of  Exchequer  Chamber, 
delivered  by  Lord  Chief  Justice  Erie  (*),  after  stating  tiie 
rule  in  Flureau  v.  ThornhiU  {^\  goes  on  to  say,  ''The  dam- 
ages here  therefore  must  be  assessed  according  to  the  rule  in 
Flureau  y,  ThornhilH^\  unless  the  case  comes  within  the 
exception  in  Hopkins  v.  Orazebrook  Q;  namely,  that  if  the 
intended  vendor  knowingly  withholds  from  the  intended 
vendee  that  he  has  not  a  utle,  he  is  guilty  of  culpable  want 
of  truth,  and  is  bound  to  make  the  latter  compensation  for 
the  loss  of  his  bargain,  and  ought  not  to  have  the  protection 
of  the  doctrine  established  by  Flureau  v.  ThorrihuV^  (*).  It 
maj  be  observed  that  this  is  certainly  a  somewhat  free  trans- 
lation of  the  decision  in  Hopkins  v.  Orazebrook  Q.  The 
learned  Chief  Justice  then  states  the  proposal  made  to  the 
annuitant  as  to  a  change  of  the  property  upon  which  her 
annuity  was  to  be  charged,  and  goes  on,  "She  assented, 
and  it  might  reasonably  have  been  supposed  that  she  would 
continue  in  that  mind  to  the  last,  tinder  these  circum- 
stances the  failure  to  make  a  title  does  not  bring  the  case 
within  Hopkins  v.  OrazebrooJ^^  (•).  Upon  the  fufl  consider- 
ation of  these  judgments,  it  appears  to  me  that  they  do  not 
govern  the  present  case.  The  existence  of  a  parol  promise 
to  consent  to  the  transfer  of  the  incumbrance,  was  there 
191]  *the  circumstance  relied  upon  to  save  the  application 
of  the  rule  in  Flv/reau  v.  Thornhul  (*),  whereas  in  tne  present 
case,  so  far  from  the  existence  at  the  time  of  the  contract  in 
1867  of  any  promise  on  the  part  of  the  lessors  to  consent  to 
a  sale  by  tne  defendants  to  the  plaintiffs,  all  the  facte  stated 

(>)  2  W.  Bl.,  1078.  (»)  1  Ex.,  860. 
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in  the  case,  especially  the  notice  in  October,  1866,  seem  to 
me  to  show  that  there  was  no  reason  for  assuming  such  con- 
sent. Moreover  it  is  impossible  to  deny  that  the  authority 
of  Sikes  V.  Wild  ('),  as  applicable  to  any  other  case  not 
identical  in  its  facts,  is  much  weakened  by  the  forcible  judg- 
ment of  the  Lord  Chief  Justice  in  the  court  below,  in  favor 
of  the  plaintiff.  After  commenting  on  the  rule  in  Flureau 
V.  ThornhiU(^\  and  the  rea8(5ns  upon  which  it  is  founded, 
he  adds,  "But  I  can  see  no  reason,  In  the  absence  of  au- 
thority, for  extending  the  exception  to  parties,  who,  know- 
ing that  they  have  not  any  present  estate  to  convey,  take 
upon  themselves  to  sell  in  the  specvlaiive  belief  that  they 
will  he  able  to  procure  an  interest  and  title  btfore  they  are 
caHed  upon  to  execute  the  conveyance.  There  is  an  obvious 
difference  between  an  owner,  who  knows  that  he  alone  is 
entitled  to  an  estate  and  has  a  right  to  sell  it,  although  he  may 
fail  to  make  out  a  sufficient  titie,  and  the  person  who  not 
having  the  estate  takes  upon  him  to  sell  on  the  expectation 
of  acquiring  the  estate  m  time  aaid  making  out  a  title." 
Even  if  the  majority  of  the  court  in  that  case,  and  the  jury 
by  their  finding,  were  right  in  holding  tiiat  there  was  there 
a  reasonable  expectation,  as  distinguished  from  a  specu- 
lative belief,  I  can  see  nothing  of  the  End  in  the  present  case, 
which  therefore,  in  my  opimon,  is  not  affected  bv  the  case 
ot  Sikes  V.  Wild{^\  even  assuming  that  case  to  have  been 
correctly  decided.  The  present  case  was  not  argued  in  the 
Exchequer  Chamber  in  consequence  of  an  understanding 
between  counsel  that  the  case  of  Engel  v.  Fitch  (")  bore  so 
closely  upon  it  that  it  was  desirable  to  proceed  at  once  to 
your  lordships'  House  after  a  formal  judgment  for  the  de- 
fendants, in  order  that  the  whole  subject  might  be  freely 
discussed.  Upon  a  careful  perusal  of  the  case  of  Engel  v. 
MtchC)j  I  am  unable  to  perceive  that  it  bears  so  closely 
upon  the  present  case  as  appears  to  have  been  supposed  at 
that  time.  Both  in  the  Queen's  Bench  and  in  the  Court  of 
Error,  *the  case  was  decided  upon  the  ground  that  the  [192 
breacn  of  contract  having  arisen  from  the  neglect  of  the  de- 
fendants to  do  an  act  within  their  power,  in  order  to  com- 
plete the  title,  and  not  from  inxibiluy  to  make  a  title,  Flu- 
reau V.  ThornhillC)  did  not  apply.  In  the  present  case  I 
do  not  think  that  tne  facts  show  that  the  defendants  were 
in  a  position,  even  if  they  had  so  chosen,  to  get  over  the 
difficulty  which  existed,  but  on  the  contrary  that  it  was  a 
matter  wholly  beyond  their  control.     The  case,  however,  is 

(')  1  B.  A  S..  687;  4  Ibid.,  421.  (»)  Law  Rep.,  8  Q.  B.,  814;  in  error, 
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of  great  value,  as  showing  beyond  all  question  that  the 
rule  m  FlureauY.  TTtornhillif)  is  a  rule  wholly  confined 
to  cases  of  inability  to  make  a  title,  and  not  to  breaches 
of  contract  in  respect  of  the  sale  of  real  property  from 
whatsoever  cause  arising.     Lord  Chief  Baron  Kelly  in  En- 
gel  V.  Fitch  n  speaks,  als  I  venture  to  think,  with  correct- 
ness, of  the  rule  as  a  "  qualitication  of  the  rule  of  common  law, 
founded  entirely  on  the  difficulty  that  a  vendor  finds  in 
making  a  title  to  real  estate  not  from  any  default  on  his  part, 
but  from  his  ignorance  of  the  strict  legal  state  of  his  title." 
I  come  now  to  consider  the  judgments  of  the  learned  barons 
of  the  Exchequer  in  the  present  case.    Those  judgments  were 
delivered  without  time  taken  to  consider,  and  they  are  not  all 
founded  upon  the  same  grounds.     Mr.  Baron  Martin  passes 
over  what  I  feel  to  be  the  main  difficulty  in  the  defendants'  way 
by  the  observation  '*  the  defendants  were  willing  to  complete 
tneir  contract,  and  only  failed  because  they  railed  to  get 
the  consent  which  they  might  reasonably  nave  supposed 
there  would  be  no  difficulty  in  getting."     It  appears  to  me, 
on  the  contrarjr,  that,  under  the  circumstances  of  the  case, 
there  was  nothiuff  to  justify  them  in  making  such  a  contract 
with  the  knowledge  tney  possessed,  without  communicating 
the  present  defect  of  their  title  to  the  intending  purchaser, 
and  certainly  nothing  to  jiistify  them  in  assuming  that  that 
defect  would  be  cured.     The  judgment  of  Mr.  Baron  Chan- 
nell  seems  to  proceed  upon  the  supposition  that  the  rule  in 
Flureau  v.  TaornhiU  (^)  applies  wlierever  fraud  is  not  sug- 
gested, for  which  position  ne  says  that  Pounsett  v.  Fuller  ^) 
and  Sikes  v.  Wild  (*)  seem  to  be  strong  authorities.     To  this 
1931  I  do  not  *assent,  for  the  reasons  explained  above. 
Mr.  Baron  Cleasby  proceeds  on  a  wholly  different  ground 
from  his  learned  brethren,  and  bases  his  decision  on  the 
ground  that  the  defendants  having  merely  contracted  to  sell 
"  their  interest"  had  in  fact  only  sold  their  interest,  such  as 
it  was,  in  a  contract  relative  to  the  property,  and  not  any 
legal  interest  whatever.     But,  as  pointed  out  by  Mr.  Baron 
Martin  in  his  judgment,  this  view  of  the  case,  if  correct, 
would  show  that  the  defendants  were  not  liable  for  any 
breach  of  contract  at  all,  a  point  never  suggested  on  their 
behalf,  and  I  think  it  plain  tnat  the  meaning  of  the  contract 
cannot  be  so  restricted.     The  very  words  ''We  offer  to  sell 
you  our  interest,"  must,  I  think,  be  construed  as  an  oflfer  to 
sell  something  which  they  had  an  unrestricted  right  to  sell, 
and  the  subsequent  words  as  to  payment  of  £2,600,  "to  be 

(0  2  W.  Bl.,  1078.  (8)  17  C.  B.,  660. 

O  Law  Rep.,  4  Q.  B.,  666.  (*)  1  B.  <fe  S.,  587 ;  4  Ibid.,  421. 


VoL  VIL]  ENGLISH  AND  IRISH  APPEALS.  147 

Bain  v.  FothergilL  1874 

paid  in  cash  on  our  handing  you  a  transfer  of  the  said 
royalty^''  are,  in  my  opinion,  quite  inconsistent  with  the 
supposition  that  both  parties  could  be  held  to  have  con- 
tracted deliberately  upon  anj  other  basis  than  that  the  de- 
fendants bad  an  absolute  right  to  convey,  subject  only  to 
unanticipated  difficulties  in  making  out  the  titles. 

For  these  reasons  I  am  of  opinion  that  the  rule  in  Flureau 
V.  ThornhiU  Q  is  not  applicable  to  the  present  case,  and 
that  the  plaintiffs  are  entitled  to  such  damages  for  the  loss 
of  their  bargain  as  the  arbitrator  appointed  may  assess. 

Mr.  Babon  Pigott  :  In  answer  to  the  questions  submitted 
by  your  lordships  to  the  judges,  I  am  of  opinion,  first,  that 
upon  a  contract  for  the  sale  of  real  estate  where  the  vendor, 
mithout  his  default^  is  unable  to  make  a  good  title,  the  pur- 
chaser is  not  by  law  entitled  to  recover  damages  for  the 
loss  of  his  bargain. 

Secondly,  that  the  actual  possession  of  the  property,  the 
subject  of  the  contract,  is  not  essential  to  bring  the  case 
within  the  rule  laid  down  in  Flureau  v.  ThornhiU  (*).  And, 
lastly,  that  the  circumstances  of  the  present  case  do  not 
distinguish  it  from  the  case  of  Flureau  v.  TJiornhill  (*). 

I  base  my  answers  to  the  first  and  second  questions  of  your 
♦lordships  upon  the  decision  in  Flureau  v.  Thorn-  [194 
Tiill  (*),  which  is,  in  my  opinion,  both  good  law  and  good 
sense.  I  think  that  it  would  have  been  impolitic  and  unjust 
to  allow  damages  to  be  recovered  in  such  a  case  for  the  loss 
of  the  bargain. 

The  court  considered  it  an  exceptional  case,  taking  it  out 
of  the  ordinary  rule  as  to  damages,  but  confining  the  excep- 
tion to  cases  where  (to  use  the  words  of  the  Chief  Justice) 
^^with^U  fraud^^^  a  vendor  was  incapable  cf  making  a 

good  title  to  real  estate.  If  the  vendor  by  his  own  default 
ad  caused  the  breach,  that  would  be,  I  conceive,  in  the 
nature  of  a  fraud  upon  the  vendee,  and  would  disentitle  the 
former  to  the  benefit  of  the  exception. 

The  reasons  for  such  an  exception  seem  both  evident  and 
cogent.  No  man,  not  a  lawyer,  could,  from  the  difficulty 
of  the  subject  know,  in  the  majority  of  cases,  the  state  of  lus 
title  to  land,  and  this  was  well  known  to  both  vendors  and 
purchasers;  hence  Blackstone,  J.,  said,  ''these  contracts 
are  upon  condition  that  the  vendor  has  a  good  title,"  imply- 
ing that  it  was  at  that  time  a  well  understood  term  of  such 
contracts  within  the  contemplation  of  all  parties.  Without 
such  a  term  being  implied  every  man  must  have  expressed 
it  in  his  contract,  or  have  incurred  beforehand  an  expensive 
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investigation  of  his  title;  or  another  very  probable  result 
would  nave  been  that  such  contracts  would  oe  unduly  dis- 
couraged by  the  fear  of  consequences  which  vendors  could 
not  foresee.  Such  being  the  circumstances  under  which 
these  contracts  were  entered  into,  it  was,  in  my  opinion, 
highly  reasonable  that  the  court  should  infer  that  the  i)ar- 
ties  contracted  with  reference  to  them,  and  that  the  damages 
for  a  breach  should  be  assessed  upon  the  principle  thus 
contemplated  by  both.  I  submit  also  that  the  rule  was  in- 
tended to  be  a  broad  and  plain  one,  making  no  distinction, 
and  calling  for  none,  whether  the  vendor  was  at  the  time  of 
his  contract  in  possession  or  not. 

The  case  thus  decided  one  hundred  years  ago,  has  been, 
with  very  slight  exceptions,  acted  upon  ever  since.  Its 
soundness  has  been  generally  admittea  and  approved,  and 
it  must  be  taken,  I  tmnk,  that  all  subsequent  contracts  for 
195]  the  sale  of  real  estates  have  *proceeded  upon  the  law 
thus  established.  Perhaps  many  such  contracts  may  be 
now  in  existence,  and  it  would  not  only  be  hard  to  apply  to 
them  an  ex  post  facto  law,  but,  I  venture  to  think,  that  only 
the  most  irresistible  reasons  should  induce  your  lordships 
to  disturb  that  decision. 

In  the  year  1826,  Hopkins  v.  Orazehrook  (*)  seems  to  have 
cast  some  disparagement  upon  Flureau  v.  ThornhiU  Q, 
but  that  case  went  in  the  result  no  farther  than  to  engrait 
an  exception  upon  it. 

The  facts  were  that  the  defendant  had  put  up  for  sale  i)art 
of  an  estate  which  belonged  to  one  Hill.  Hill  had  contracted 
for  the  sale  of  it  to  Harwood,  and  defendant  had  contracted 
to  purchase  the  same  from  Harwood.  The  case  only  stat^es 
that  "  a  misunderstanding  arose  between  Hill  and  Harwood," 
and  the  conveyance  to  the  latter  was  never  executed.  In 
consequence  of  this  dispute,  defendant  ^who  acted  bona  fide 
throughout)  was  unable  to  complete  his  contract,  and  was 
sued  for  the  breach  of  it.  It  is  not  very  clearly  to  be  col- 
lected from  the  case  what  the  dispute  was  about;  but 
assuming,  as  I  do  from  the  argument  and  judgments,  that 
it  was  upon  defective  title,  I  venture  humHy  to  submit  that 
the  distinction  has  no  real  foundation.  The  Chief  Justice 
Abbott  says,  "The  defendant  unfortunately  put  the  estate 
up  to  auction  before  he  got  a  conveyance ;"  and  jBayley,  J., 
says,  ''  The  case  of  Flureau  v.  ThornhiU  (')  is  very  oiflerent, 
for  here  the  vendor  had  nothing  but  an  equitable  title." 

But  no  reason  is  given  why  a  person  may  not  as  properly 
contract  for  the  sale  of  an  estate  to  which  he  is  entitlM  in 

(>)  6  B.  A  C,  81.  (8)  2  W.  Bl.,  1078. 
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equitjr  as  well  as  in  law.  He  is  {ex  hypothesi)  entitled  to 
the  tning  lie  contracts  to  sell  (which  is  the  estate),  and  he  is 
bonnd  to  perform  his  contract.  ,  The  contract  does  not  ex- 
press, nor  necessarily  assume,  that  he  is  actually  in  posses- 
sion of  the  estate,  or  anything  more  than  that  he  is  so  far 
entitled  to  possession  that  he  will  be  able  to  give  it  at  the 
proper  time  to  his  vendee,  nor  does  it  assume  that  he  has 
had  it  conveyed  in  law  to  him.  It  is  a  contract  to  convey 
and  give  possession  within  the  time  fixed,  or  within  a  rea- 
sonable time,  subject  to  the  implied  condition  that  *the  [196 
title  be  not  objected  to  by  the  purchaser.  If  this  be  the 
whole  effect  of  the  contract,  there  seems  to  be  no  ground  for 
saying,  as  the  Chief  Justice  did,  "that  he  was  bound  to 
have  had  a  conveyance  before  he  put  it  up  to  auction ;"  or 
in  the  language  of  Bay  ley,  J.,  that  "the  purchaser  might 
presume  that  he  had  had  a  satisfactory  title,  and  if  he  had 
not,  that  he  may  very  fairly  be  compelled  to  pay  the  loss 
which  the  purchaser  sustains  by  notTiaving  that  for  which 
he  contracted."  But  a  reason  altogether  different  from  these 
is  ascribed  for  this  decision  of  Chief  Justice  Abbott  in  the 
judgment  of  Sikes  v.  Wild  (*),  viz.,  that  the  Chief  Justice 
thought  it  illegal  and  against  public  policy  to  contract  to 
sell  things  of  which  the  vendor  was  not  in  possession. 
I  need  not  say  this  is  a  ground  hardly  tenable  to  the  present 
day.  I  must,  however,  refer  your  lordships  to  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  case  of  Engel  v. 
Mtch  (•)  in  1868,  with  reference  to  Hopkins  v.  Orazehrook  ("). 
The  Lord  Chief  Justice  certainly  says,  "It  stands  upon  a 
perfectly  intelligible  and  sound  foundation ;"  and  he  adds 
"there  is  an  obvious  difference  between  the  case  of  a  man 
who,  being  in  possession  and  the  undoubted  owner  of  real 
property,  is  unable  to  make  out  a  marketable  title,  and  that 
of  one  who  not  being  the  owner,  but  having  only  a  contract 
for  the  purchase,  takes  upon  himself  to  sell  it  to  another  as 
his  own,  and  as  if  the  title  were  his  to  convey"  (&c.)  Now, 
with  great  respect  to  so  high  an  authority,  it  seems  to  me 
that  the  alternatives  here  presented  come  to  very  much  the 
same  result;  viz.,  who  is  the  owner  of  the  estate,  and  as 
such  entitled  by  law  to  deal  with  it  in  contract  ? 

The  vendor  has  ceased  to  have  the  power  of  disposing  of 
it,  while  the  vendee  may  have  good  reason  to  believe  that 
the  title  is  unobjectionable,  and  that  he  can  with  perfect 
bona  fides  offer  it  for  sale.  Whj  may  he  not  do  so  ?  It  is 
difScult  to  see ;  for  if  he  were  in  possession  his  title  may 

0)  1  B.  A  S.,  587.  («)  Uw  Rep.,  8  Q.  B.,  314;  in  error,  4  Ibid.,  659. 

(»)  6  B.  A  C,  31.  . 
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prove  defective,  and  it  is  only  an  equal  chance  that  it  may 
prove  so  where  he  is  entitled  to  possession  by  contract. 

In  Walker  v.  Moore  (*),  Littledale,  J.,  said,  "When  a 
197]  contract  *for  the  purchase  of  lands  is  made,  each 
party  cannot  but  know  that  the  title  may  prove  defective, 
and  must  be  taken  to  proceed  upon  that  knowledge ;"  and 
Parke,  J.,  says,  "in  the  absence  of  any  express  stipulation 
about  it,  the  parties  must  be  considered  as  content  that  the 
damages  in  the  event  of  the  title  proving  defective  shall  be 
measured  in  the  ordinary  way,  and  that  excludes  the  claim 
of  damages  on  account  of  the  supposed  goodness  of  the 
bargain." 

I  would  refer  especially  to  another  case  in  which  Flureau 
V.  ThornhiU  (*)  was  followed,  viz.,  Pounsett  v.  Fuller  ('). 
It  differed  in  its  circumstances  in  this  important  particular, 
that  there  the  defendant  had  only  an  agreement  in  writing 
but  not  under  seal,  for  a  right  of  shooting  over  a  manor  for 
four  years.  He  contracted  to  sell  this  right  to  the  plaintiflE 
(together  with  a  furnished  cottage  which  does  not  seem  to 
have  been  held  under  the  agreement  with  the  shootingV  But 
in  consequence  of  the  objection  of  his  lessor  the  defendant 
was  unable  to  complete  his  contract  for  the  shooting.  The 
court  said  that  it  fell  within  the  decisions  of  Flureau  v. 
ThornhiU  (*)  and  Walker  v.  Moore  (*),  because  the  defen- 
dant was  not  to  blame,  and  the  judgment  of  Chief  Justice 
Jervis  goes  on  to  say,  "though legally  and  technically  he 
had  not  acouired  a  right  to  sell  what  he  professed  to  sell  to 
the  plaintin  since  he  had  no  agreement  under  seal,  still  he, 
as  a  layman,  might  fairly  believe  that  as  he  had  signed  a 
written  agreement  he  had  a  right  to  sell,  and  was  therefore 
not  to  blame  for  entering  into  a  contract  to  sell."  Mr.  Jus- 
tice Cresswell  indeed  assumes  that  the  defendant  was  in 
possession  of  the  shooting ;  but  the  judgment  of  Mr.  Justice 
W  illiams,  whilst  it  goes  farther  in  the  expressions  of  appro- 
bation of  Flureau  v.  ThornhiU  ('),  as  laying  down  a  rule 
called  for  by  the  position  of  the  parties  to  such  contracts, 
goes  on  to  say,  "Here  it  is  true  defendant  had  nothing  but 
an  equitable  titte^  but  he  did  n/yt  know  that  he  had  not  a 
perfectly  good  title .^^ 

This  was  followed  bv  the  case  of  Sikes  v.  Wild  (*)  in  the 
Queen's  Bench,  to  the  same  effect;  and  that  case  was 
affirmed  on  error. 

The  defendants  were  devisees  under  the  will  of  E.  upon  trust 
198]  to  *sell  the  land,  and  to  pay  out  of  the  interest  of  the 

0)  10  B.  A  C,  422.  (»)  17  C.  B.,  660. 

n  2  W.  Bl.,  1078.  (*)  1  B.  A  S.,  587 ;  in  error,  4  Ibid.,  421. 
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proceeds  £100  per  annum  to  his  wife.  The  estate  was  held 
subject  to  a  settlement  by  which  the  legal  estate  was  in 
trustees  for  securing  that  sum  to  her.  The  defendants 
offered  the  land  for  sale,  believing  that  the  wife  would,  in 
accordance  with  advice,  concur  in  the  conveyance  of  the 
land  free  from  incumbrance.  After  sale  and  a  deposit  paid 
she  refused  to  concur,  and  the  plaintiff  claimed  damages  for 
the  loss  of  his  bargain.  In  the  Court  of  Queen's  Bench 
Justices  Wightman  and  Blackburn  held  that  it  came  within 
the  rule  of  Flureau  v.  ThornhiU  (*),  and  their  judgment  was 
affirmed  by  the  Exchequer  Chamber.  The  Lord  Chief  Jus- 
tice Cockburn  in  the  court  below,  held  that  it  came  within 
the  exception  engrafted  upon  it  by  Hopkins  v.  Orazebrook  ("), 
but  the  whole  of  the  judges  in  both  courts,  nine  in  number, 
approved  of  the  rule  m  Flureau  v.  ThornhiU  C). 

1  beg  leave  to  refer  your  lordships  to  the  iudgment  deliv- 
ered by  Mr.  Justice  Blackburn  in  Sikes  v.  Wil(f{*),  both  for 
the  very  exhaustive  review  which  it  takes  of  the  whole  of 
the  cases  bearing  upon  this  subject,  and  especiallv  for  the 
observations  there  made  upon  Ifopkins  v.  Orazebrook.  in 
which  I  entirely  agree.  The  latter  passage  is  this  (*),  ''  We 
think  that  it  will  be  worthy  of  the  consideration  of  any 
court  competent  to  review  that  case,  whether  the  strong 
opinion  of  Lord  St.  Leonards,  reported  in  his  13th  edition 
of  Vendors  and  Purchasers,  p.  301,  does  not  show  that  the 

feneral  understanding  of  conveyancers  has  been  misappre- 
ended,"  and  he  adds  '*it  is  im'possible  to  say,  as  a  matter 
of  law,  that  there  is  misconduct  in  putting  up  property  for 
sale  without  describing  every  material  fact,  as  if  it  was  a 
case  of  marine  insurance."  The  case  was  decided  in  Trinity 
Term,  1861 ;  and  in  the  edition  of  Vendors  and  Purchasers 
in  the  following  year,  the  learned  author  in  his  commentary 
upon  the  decision  writes  thus,  "This  seems  to  be  the  true 
rule ;  it  is  a  point  which,  whilst  at  the  bar,  I  should  have 
treated  as  beyond  doubt."  Upon  these  authorities,  and  for 
these  reasons,  I  submit  4hat  both  the  first  and  second  ques- 
tions of  your  lordships  should  be  answered  in  the  affirmative 
in  point  of  law. 

*The  third  (juestion  of  your  lordships  depends  upon  [199 
the  facts,  which  are,  that  Anthony  Hill  was  possessed  of 
a  mine  called  Walter's  Royalty,  bv  virtue  of  an  agreement 
dated  the  19th  of  October,  1861,  for  a  term  of  twenty-one 
years.  The  agreement  contained  a  clause  against  assign- 
ment or  subletting  without  the  consent  of  the  lessors  in 

(0  2  W.  Bl,  1078.  (3)  1  B.  A  S.,  587 ;  in  error,  4  Ibid.,  421. 

rt  6  B.  A  C,  ai.  {*)  1  B.  &  S.,  594,  695. 
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writing  first  had.  Anthony  Hill  died  on  the  2d  of  August, 
1862,  his  executors  in  August,  1863,  contracted  with  defen- 
dants for  the  sale  to  them  of  {irtter  alia)  Miss  Walter's 
Royalty. 

This  purchase  had  not  been  completed  on  the  17th  of  Oc- 
tober, 1867.  The  executors  applied  to  the  lessors  for,  and 
they  were  willing  to  give,  consent  to  the  above  assignment, 
provided  the  defendants  would  execute  a  duplicate  of  it. 
A  consent  in  writing  was  accordingly  prepared  in  duplicate, 
and  on  the  16th  of  June,  1866,  one  part  was  executed  by  the 
lessors,  and  retained  in  the  hands  of  their  solicitor.  The 
other  part  was  sent  on  the  15th  of  June,  1865,  to  Messrs. 
Upton  &  Co.,  the  solicitors  for  the  executors,  in  order  that 
they  might  obtain  the  signature  of  the  defendants,  and  then 
exchange  it  for  the  one  executed  by  the  lessors.  The  dupli- 
cate was  about  that  time  sent  by  Messrs.  Upton  to  defen- 
dants' solicitors  for  execution  by  the  defendants.  On  two 
or  three  occasions  the  lessors^  solicitors  requested  the 
solicitors  of  the  executors  to  obtain  the  execution  by  the 
defendants  of  this  duplicate,  and  about  the  11th  of  October, 
1865,  intimated  that  the  lessors  would  withdraw  their  con- 
sent unless  the  duplicate  was  returned  executed  in  a  few 
days.  The  solicitors  of  the  executors  wrote  on  the  11th  of 
October  to  the  solicitors  of  the  defendants  a  letter. 

The  duplicate  remained  unexecuted  in  the  hands  of  de- 
fendants' solicitors  on  the  17th  of  October,  1867,  when  the 
agreement  now  in  question  was  entered  into.  On  that 
morning  one  of  the  plaintiffs  saw  the  defendant  Fothergill, 
with  the  view  to  purchase  Miss  Walter's  Royalty ;  they 
discussed  terms  and  entered  into  the  agreement  on  that  date, 
the  17th  of  October,  1867. 

Before  the  17th  of  October,  Mr.  Fothergill  had  been  told 
that  it  would  be  necessary  to  obtain  the  consent  of  the 
lessors  for  the  assignment  to  third  parties  of  the  defendants' 
interest  in  the  royalty,  and  no  mention  was  made  by  him  to 
Mr.  Paterson  of  the  necessity  for  such  consent.  The  case 
200]  states  as  a  reason  for  this  *"  either  it  did  not  cross  his 
mind,  or  if  it  did  occur  to  him,  he  forbore  to  mention  it,  feel- 
ing sure  that  no  difficulty  would  arise  with  respect  to  such 
consent,  and  that  it  was,  therefore,  a  matter  of  no  im- 
portance." 

In  the  result,  after  every  endeavor  had  been  made  to  in- 
duce the  lessors  to  give  their  consent  to  the  assignment, 
their  consent  was  finally  refused,  and  the  defendants  were, 
therefore,  unable  to  complete  their  contract  with  tlie  plain- 
tiffs.    From  these  statements  I  infer  that  the  defendants 
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acted  bona  fide  in  making  the  contract  with  the  plaintiffs, 
that  they  had  an  equitable  title  to  the  mine  at  the  time,  and 
that  they  were  prevented  from  carrying  out  the  completion 
of  the  contract  without  any  fraud  or  default  (in  the  nature 
of  misconduct}  on  their  part,  but  in  consequence  solely  of 
a  defect  in  their  title,  which  they  had  not  the  power  to  cure. 
The  utmost  that  can  be  urged  against  them  is  a  knowledge 
that  they  required  the  consent  of  the  lessor,  which  they  did 
not  communicate,  but  there  is  no  pretence  for  saying  that 
they  knew  or  thought  that  they  were  not  sure  to  obtain  it. 
As  they  honestly  believed  that  they  should  get  it  at  the  time 
when  they  sold,  it  seems  to  me  to  be  conclusive  of  the  case. 

Upon  the  whole,  therefore,  I  beg  to  state  it  as  my  opinion 
that  the  exception  as  to  damages  which  was  established  by 
Flureau  v.  ThornhiU  (*)  applies  to  the  present  case. 

June  22,  1874.  Lord  Chelmsford  :  My  lords,  this  ap- 
peal brings  in  review  before  your  lordships  the  case  of  Flu- 
reau V.  ThornhiU  (')  and  other  cases  which  have  engrafted 
exceptions  upon  it ;  and  the  first  question  to  be  considered 
is  whether  that  case  was  rightly  decided.  The  decision  took 
place  very  nearly  a  century  ago,  in  the  year  1775,  and  has 
been  followed  ever  since ;  not,  however,  without  an  occasional 
expression  of  doubt  as  to  its  soundness.  Should  your  lord- 
ships happen  to  share  in  this  doubt,  you  would  be  extremely 
reluctant  to  disturb  the  rule  which  it  laid  down  for  the 
assessment  of  damages  upon  contracts  for  the  sale  of  real 
estates,  and  which  has  been  so  long  acted  upon,  unless  you 
were  clearly  convinced  that  it  is  erroneous  and  ought  no 
longer  to  be  maintained. 

*Now,  the  rule  established  by  Flureau  v.  Thorn-  [201 
MU  Q  is,  that  upon  a  contract  for  the  purchase  of  a  real  es- 
tate, if  the  vendor,  without  fraud,  is  incapable  of  making  a 
good  title,  the  intended  purchaser  is  not  entitled  to  any  com- 
pensation for  the  loss  of  nis  bargain.  The  case  is  very  shortly 
reported.  Lord  Chief  Justice  Be  Grey  merely  laid  down  the 
rule,  without  giving  any  reason  for  it.  But  Mr.  Justice 
Blackstone  said  this:  '"These  contracts  are  merely  upon 
condition  frequently  expressed,  but  always  implied,  that  the 
vendor  has  a  good  title.^' 

The  rule  and  the  reason  for  it  have  been  adopted  and  fol- 
lowed in  subsequent  cases.  In  Walker  v.  Moore  (^\  where 
the  plaintiff  contracted  with  the  defendant  for  the  purchase  of 
a  real  estate;  the  vendor,  acting  honafide^  delivered  an  ab- 
stract showing  a  good  title,  and  the  plaintiff,  before  he  com- 
pared it  with  the  original  deeds,  contracted  to  sell  several 

(')  2  W.  Bl.,  1078.  O  10  B.  &  C,  416. 

9  Eng.  Rep.  20 
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poitions  of  the  property  at  a  considerable  profit.  Upon  an 
examination  of  the  abstract  with  the  deeds  it  was  found  that 
the  title  was  defective.  The  plaintiff  refused  to  complete 
his  purchase,  and  brought  his  action  claiming,  amongst  other 
damages,  the  profit  that  would  havie  accrued  to  him  from 
the  resale  of  tne  property.*  It  was  held  that  he  was  not  en- 
titled to  these  damages.  Mr.  Justice  Parke  said:  *'A  jury 
ought  not,  in  the  case  of  a  vendor  in  possession,  to  give  any 
other  damages  in  consequence  of  a  delect  being  found  in  the 
title,  than  tnose  which  were  allowed  in  Flureau  v.  Thorn- 
Mil  Q,  which  was  recognized  in  Johnson  v.  Johnson  (*),  Brail 
V.  Ellis  (•),  and  Jones  v.  Dyke  (*).  In  the  absence  of  any 
express  stipulation  about  it,  the  parties  must  be  considered 
as  content  that  the  damages  in  the  event  of  the  title  proving 
defective  shall  be  measured  in  the  ordinary  way,  and  that 
excludes  the  claim  of  damages  on  account  of  the  supposed 
goodness  of  the  bargain." 

The  same  learned  judge  recognized  the  authority  of  FlVf 
reau  v.  Thornhill  (*)  in  the  case  of  Robinson  v.  Harman  (*). 
He  there  said :  ''  The  case  of  Flureau  v.  ThornhiU  (*)  qual- 
ified the  rule  of  the  common  law  that  where  a  party  sustains 
202]  a  loss  by  reason  of  a  *breach  of  contract  he  is,  so  far 
as  money  can  do  it,  to  be  placed  in  the  same  situation  with 
respect  to  damages  as  if  the  contract  had  been  performed." 
Again,  in  Pounsett  v.  Fuller  (•),  the  court,  following  the  rule 
in  Flureau  v.  Thornhill  (*),  held  that  where  a  vendor  failed 
to  make  a  good  title  pursuant  to  his  contract,  the  purchaser 
(in  the  absence  of  fraud  or  misrepresentation  on  tne  part  of 
the  vendor)  was  not  entitled  to  damages  for  the  loss  of  his 
bargain.  Mr.  Justice  Cresswell,  in  delivering  his  opinion, 
said:    ^'We  are  not  called  ui)on  here  to  investigate  the 

f  rounds  upon  which  the  decision  in  Flureau  v.  Thorn- 
ill{')  proceeded,  or  to  pronounce  any  opinion  as  to  the 
wisdom  or  the  expediency  of  the  rule  there  laid  down.  It  is 
enough  for  us  to  sav  that  it  has  been  received  and  acted 
upon  in  too  many  subsequent  cases  to  allow  us  now  to  call 
it  in  question."  And  in  the  recent  case  of  Slkes  v.  Wild^ 
the  Court  of  Queen's  Bench  (')  and  the  Court  of  Exchequer 
Chamber  (*)  adopted  the  rule  and  acted  upon  it. 

In  a  more  recent  case  of  Engel  v.  Fitch  ("),  to  which  I  shall 
presently  have  occasion  more  particularly  to  refer.  Lord 
Chief  Justice  Cockburn,  in  an  elaborate  judgment,  expressed 

(1)  2  W.  Bl.,  1078.  («)  17  C,  B.,  660. 

(«)  8  B.  <fe  P.,  162.  (')  1  B.  A  S.,  687. 

(»)  Siigd.  V.  A  P.,  11th  ed.,  Ap.,  No.  4.        («)  4  B.  A  S.,  421. 

H  Ibid.,  No.  6.  (»)  Law  Rep.,  3  Q.  B.,  814 ;  in  error,  4 

('^)  1  Ex.,  855.  Ibid.,  659. 
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his  opinion  that  the  case  of  Flureau  v.  Thornhill  (')  was 
unsatisfactory,  and  gave  his  sanction  to  Lord  Chief  Justice 
Abbott's  doubt  as  to  the  soundness  of  the  decision  in  that 
case. 

There  is,  perhaps,  some  difficulty  in  ascertaining  the  exact 
grounds  of  the  judgment  in  Flureau  v.  Thornhul  (*) ;  but, 
m  addition  to  those  which  have  been  previously  assigned,  it 
seems  to  me  that  the  following  considerations  may  be  sug- 

Sested  as  in  some  de^ee  supporting  the  correctness  of  the 
ecision:  "The  fancied  goodness  of  the  bargain"  must  be 
a  matter  of  a  purely  speculative  character,  ana  in  most  cases 
would  probably  be  very  difficult  to  determine,  in  conse- 
quence of  the  conflicting  opinions  likely  to  be  formed  upon 
the  subject ;  and  even  if  it  could  be  proved  to  have  been  a 
beneficial  purchase,  the  loss  of  the  pecuniary  advantage  to 
be  derived  from  a  resale  appears  to  me  to  be  a  consequence 
too  remote  from  the  breacn  of  the  contract.  I  am  aware 
that  in  Engel  v.  Mtch  (*),  where,  after  the  contract  and  be- 
fore the  breach  *of  it,  the  purchaser  contracted  for  a  [203 
resale  at  an  advance  of  £106,  the  Court  of  Queen's  Bench  and 
the  Court  of  Exchequer  Chamber,  though  pressed  with  the 
decision  in  Hadley  v.  Baxendale{^\  held  that  "if  an  increase 
in  value  has  taken  place  between  the  contract  and  the  breach, 
such  an  increase  may  be  taken  to  have  been  in  the  contem- 
plation of  the  parties  within  the  meaning  of  that  case."  But 
it  must  be  borne  in  mind  that  this  question  as  to  damages 
depends,  as  Baron  Alderson  said  in  Sadley  v.  BaxendaZe  ("), 
upon  what  "may  reasonably  be  supposed  to  have  been  in 
the  contemplation  oi^hoth  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach  of  it."  Now, 
although  the  purchaser  in  Engel  v.  Fitch  ('),  when  he  en- 
tered into  the  contract,  may  have  contemplated  a  resale  at 
an  advance,  it  is  not  at  all  likely  that  the  loss  of  this  profit 
should  have  occurred  to  the  vendor  as  the  probable  result  of 
the  breach  of  his  contract.  The  judges  were  no  doubt  infiu- 
enced  by  the  fact  of  the  profitable  resale  having  actually 
taken  place,  and  were,  in  consequence,  drawn  aside  from 
considering  what  must  have  been  in  the  minds  of  both  par- 
ties at  the  precise  time  when  they  made  the  contract. 

The  decision  in  Flureau  v.  Thornhill  (*)  derives  great  ad- 
ditional authority  from  the  opinion  of  Lord  St.  Leonards, 
who,  in  his  work  on  the  Law  of  Vendors  and  Purchasers,  (*), 
considers  that  it  was  rightly  decided. 

(»)  2  W.  Bl.,  1078.  (8)  9  Ex.,  341. 

(*)  Lftw  Rep.,  3  Q.  B.,  814;  in  error,  (*)  14th  ed.,  p.  360. 

4  Ibid.,  659. 
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The  almost  unanimous  approval  of  the  decision  in  Fhi- 
reau  v.  ThornhiU  (*)  was  broken  in  upon  by  an  expression 
of  disapprobation  from  Chief  Justice  Abbott  in  the  case  of 
Hopkins  v.  Orazebrook  Q,  to  which  I  have  already  alluded. 
He  there  said :  *'  Upon  tne  present  occasion  I  will  only  say, 
that  if  it  is  advanced  as  a  general  proposition  that  where  a 
vendor  cannot  make  a  good  title  the  purchaser  shall  recover 
nothing  more  than  nommal  damages,  I  am  by  no  means  pre- 
pared to  assent  to  it.  If  it  were  necessarjr  to  decide  that 
point  I  should  desire  to  have  time  for  consideration."  As 
the  case  of  Hopkins  v.  Orazebrook  (")  was  one  which,  accord- 
ing to  the  opinion  of  the  court,  was  not  within  the  operation 
of  the  rule  in  Flureau  v.  ThornhiU  (*),  there  was  no  occa- 
2041  sion  for  this  *passing  reflection  upon  that  case,  which 
had  been  then  silently  acquiesced  in  for  fifty  vears. 

In  Hopkins  v.  Orazebrook  (*),  a  person  who  had  contracted 
for  the  purchase  of  an  estate,  but  had  not  obtained  a  con- 
veyance, put  up  the  estate  for  sale  in  lots  by  auction,  and 
engaged  to  make  a  good  title  by  a  certain  day,  which  he  was 
unable  to  do,  as  his  vendor  never  made  a  conveyance  to  him, 
and  it  was  held  that  a  purchaser  of  certain  lots  at  the  auc- 
tion might,  in  an  action  for  not  making  a  good  title,  recover 
not  only  the  expenses  which  he  had  incurred,  but  also  dam- 
ages which  he  sustained  bv  not  having  the  contract  carried 
into  effect.  Chief  Justice  Abbott  said :  * '  The  defendant  had 
unfortunately  put  the  estate  up  to  auction  before  he  got  a 
conveyance.  He  should  not  have  taken  such  a  step  without 
ascertaining  that  he  would  be  in  a  situation  to  ojflfer  some 
title,  and  having  entered  into  a  contract  to  sell  without  the 
power  to  confer  even  the  shadow  of  a  title,  I  think  he  must 
be  responsible  for  the  damage  sustained  by  a  breach  of  his 
contract."  And  Justice  Bayley  said:  *'The  case  ot  Flvr 
reau  v.  ThornhiU  (*)  is  very  dinerent  from  this,  for  here  the 
vendor  had  nothing  but  an  equitable  title." 

The  decision  itself  in  Hopkins  v.  Orazebrook  (')  cannot  be 
supported.  The  seller  in  that  case  had  undoubtedly  an 
equitable  estate  in  respect  of  which  he  had  a  right  to  con- 
tract. Therefore  the  language  of  Chief  Justice  Abbott,  that 
"  the  defendant  had  entered  into  a  contract  to  sell  without 
the  power  to  confer  even  the  shadow  of  a  title,"  is  not  war- 
ranted by  the  circumstances  of  the  case,  as  the  defendant 
could  certainly  have  assigned  liis  equitable  estate ;  and  thus 
the  sole  ground  upon  which  he  held  him  responsible  for 
damages  entirely  failed.  But  although  the  facts  in  Hop- 
kins v.  Orazebrook  (")  did  not  justify  the  decision,  yet  the 
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case  has  always  been  treated  as  having  introduced  an  excep- 
tion to  the  rule  in  Flureau  v.  Thornhill  (*),  and  as  having 
withdrawn  from  its  operation  a  class  of  cases  where  a  per- 
son, knowing  that  he  has  no  title  to  real  estate,  enters  into  a 
contract  for  the  sale  of  it.  It  is  not  correct  to  say  with  Lord 
St.  Leonards  in  his  Vendors  and  Purchasers  (7,  that  Hop- 
Mtis  v.  Grazebrodk  (')  has  *not  been  followed.  It  has  [205 
been  recognized  in  several  cases  since,  and  in  one  to  which  I 
shall  presently  refer  it  has  been  exjjressly  followed.  In 
Sobijison  v.  HarTnan  (*),  already  mentioned  as  having  sanc- 
tioned the  decision  in  Flureau  v.  Thornhill  {'\  Baron  Parke 
said:  " The  present  case  comes  within  the  rule  of  the  com- 
mon law,  and  I  cannot  distinguish  it  from  Eopkin^  v.  Oraze- 
hrooV*  (').  And  Baron  Alderson  and  Baron  Piatt  expressed 
the  same  opinion.  In  Pounsett  v.  Fuller  (^)^  Hopkins  v. 
Qrazebrook  (•)  was  treated  as  a  valid  authority  by  all  the 
judges,  the  question  which  they  considered  being  whether 
the  case  feU  within  Flureau  v.  Thornhill  ('),  or  the  excep- 
tion in  Hopkins  v.  Chrazehrook  ("),  and  they  decided  that  it 
was  within  the  former  case. 

But  in  the  case  of  Bagel  v.  Fitch  the  Court  of  Queen's 
Bench  (•),  and  afterwards  the  Exchequer  Chamber  Q,  pro- 
ceeded expressly  on  the  cases  of  Hopkins  v.  Orazeorook  {*) 
and  Robinson  v.  HarTnan  (*),  the  Chief  Baron,  quoting  the 
very  words  of  the  Lord  Chief  Justice,  and  relying  on  those 
cases.  In  that  case  the  mortgagees  of  a  house  sold  it  by 
auction  to  the  plaintiff,  the  particulars  of  sale  stating  that 
possession  would  be  given  on  completion  of  the  purchase. 
The  purchaser  resold^the  house  at  an  advance  in  the  price  to 
a  person  who  wanted  it  for  immediate  occupation.  The 
mortgagor  refused  to  give  up  the  possession.  The  mort- 
gagee could  have  ousted  him  by  ejectment,  but  refused  to 
do  so  on  the  ground  of  the  expense.  The  purchaser  brought 
an  action  upon  the  contract  of  sale,  and  it  was  held,  that  as 
the  breach  of  contract  arose  not  from  inability  of  the  defen- 
dants to  make  a  good  title,  but  from  their  refusal  to  take 
the  necessary  steps  to  give  the  plaintiff  possession  pursuant 
to  the  contract,  he  could  recover  not  only  the  deposit  and 
the  expenses  of  investigating  the  title,  but  damages  for  the 
loss  of  his  bargain ;  and  that  the  measure  of  such  damages 
was  the  profit  which  it  was  shown  he  would  have  made  upon 
a  resale.  It  was  after  this  decision  in  Engel  v.  FUch  tnat 
the  plaintiffs  in  error  declined  to  argue  the  present  case  in  the 

(')  2  W.  Bl.,  1078.  (*)  17  C.  B.,  660. 

(«)  14th  ed.,  p.  869.  (•)  Law  Rep.,  8  Q.  B.,  814. 

(»)  6  B.  4  C.  81.  0)  Law  Rep.,  4  Q.  B.,  669,  664. 

{*)  1  Ex.,  860. 


158  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Bain  v.  Fothergill. 

Exchequer  Chamber,  as  the  authorities  on  the  subject  could 
206]  only  be  freely  reviewed  by  a  higher  tribunal.  ♦'The 
case  therefore  comes  to  your  lordships'  house  without  the 
advantage  of  the  opinions  of  the  learned  judges  of  that  court. 

Notwithstanding  the  repeated  recognition  of  the  authority 
of  Hopkins  v.  Orazebrook  (*),  I  cannot,  after  careful  consid- 
eration, acquiesce  in  the  propriety  of  that  decision.  I  speak, 
of  course,  of  the  exception  whicli  it  introduced  to  the  rule 
established  by  Flureau  v.  Thornhill  (*),  with  respect  to 
damages  upon  the  breach  of  a  contract  for  the  sale  of  a  real 
estate,  for  as  to  the  case  itself  not  falling  within  the  excep- 
tion to  the  rule  (if  any  such  exists),  I  suppose  no  doubt  can 
now  be  entertained.  The  exception  which  the  court,  in  Hop- 
kins V.  Orazebrook  (*),  engrafted  upon  the  rule  in  Flureau  v. 
Thornhill  ("),  has  always  been  taken  to  be  this :  that  in  an 
action  for  breach  of  a  contract  for  the  sale  of  a  real  estate 
if  the  vendor  at  the  time  of  entering  into  the  contract  knew 
that  he  had  no  title,  the  purchaser  has  a  right  to  recover 
damages  for  the  loss  of  his  oargain. 

In  Sedgwick  on  Damages  (•),  mentioned  by  Mr.  Baron  Mar- 
tin, in  his  judgment  in  this  case,  after  the  reference  to  the 
general  rule  as  to  damages,  it  is  said,  "To  this  general  rule 
there  undoubtedly  exists  an  important  exception  which  has 
been  introduced  from  the  civil  law  in  regard  to  damages  re- 
coverable against  a  vendor  of  real  estate  who  fails  to  per- 
form and  complete  the  title.  In  these  cases  the  line  has  been 
repeatedly  drawn  between  parties  acting-  in  good  faith  and 
falling  to  perform  because  they  could  not  make  a  title,  and 
parties  whose  conduct  is  tainted  with  fraud  and  bad  faith. 
In  the  former  case,  the  plaintiff  can  only  recover  whatever 
money  has  been  paid  by  him  with  interest  and  expenses.  In 
the  latter,  he  is  entitled  to  damages  for  the  loss  of  his  bar- 
gain. The  exception  cannot,  I  think,  be  justified  or  ex- 
plained on  principle,  bat  it  is  well  settled  m  practice."  I 
quite  agree  that  the  distinction  as  to  damages  in  cases  of 
contracts  for  the  sale  of  real  estate,  where  the  vendor  acts 
honafide^  and  where  his  conduct  is  tainted  with  fraud  or  bad 
faith,  is  not  to  be  **  justified  or  explained  on  principle.'' 

I  fully  agree  in  the  doubt  expressed  by  Mr.  Justice  Black- 
bum,  in  mkes  v.  Wild  (*),  as  to  the  soundness  of  the 
207]  exception  in  *  Hopkins  v.  Orazebrook  (*),  and  in  the 
observations  which  follow  the  expression  of  that  doubt. 
The  learned  judge  said,  *'  I  do  not  see  how  the  existence  of 
misconduct  can  alter  the  rule  by  which  damages  for  the 
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breacli  of  a  contract  are  to  be  assessed,  it  may  render  the 
contract  voidable  on  the  ground  of  fraud,  or  give  a  cause  of 
action  for  deceit,  but  surely  it  cannot  alter  the  effect  of  the 
contract  itself.  And  if  it  be  said  that  the  rule  depends  upon 
an  implied  condition  resulting  from  the  general  understand- 
ing of^ vendors  and  purchasers  (which  is  the  ground  taken 
by  Mr.  Justice  Parke  in  WalTceT  v.  Moore  Q\  and  I  think 
the  true  one),  and  that  the  usage  is  such  that  this  implied 
condition  excludes  such  cases  as  Hopkins  v.  Chrazebrook  ('), 
I  think  that  it  will  be  worthy  of  the  consideration  of  any 
court  competent  to  review  that  case  whether  the  strong  opin- 
ion of  Lord  St.  Leonards,  repeated  in  the  13th  edition  of 
Vendors  and  Purchasers,  does  not  show  that  the  "general 
understanding  of  conveyancers  has  been  misapprehended." 
In  the  14th  edition  of  his  work  (•),  Lord  St.  Leonards  quotes 
the  whole  of  the  above  passage  from  Mr.  Justice  Blackoum's 
judgment,  and  adds,  '^this  seems  to  be  the  true  rule,  it  is  a 
point  which,  whilst  at  the  bar,  I  should  have  treated  as  be- 
yond doubt." 

Upon  a  review  of  all  the  decisions  on  the  subject,  I  think 
that  the  case  of  Hopkins  v.  Chrazebrook  (^)  ought  not  any- 
longer  to  be  regarded  as  an  authority.  Entertaining  this 
opinion,  I  can  have  no  doubt  that  the  judgment  of  the  Court 
ol  Exchequer  in  the  present  case  is  right,  whether  it  falls 
within  the  rule  as  established  by  Flureau  v.  Thornhill  (*), 
or  is  to  be  considered  as  involving  circumstances  which  have 
been  regarded  as  removing  cases  from  the  influence  of  that 
rule ;  because  I  think  the  rule  as  to  the  limits  within  which 
damiiges  may  be  recovered  upon  the  breach  of  a  contract 
for  the  sale  of  a  real  estate  must  be  taken  to  be  without  ex- 
ception. If  a  person  enters  into  a  contract  for  the  sale  of  a 
real  estate  knowing  that  he  has  no  title  to  it,  nor  any  means 
of  acquiring  it,  the  purchaser  cannot  recover  damages  be- 
vond  the  expenses  he  has  incurred  bjr  an  action  for  the 
breach  of  the  contract ;  he  can  only  obtain  other  damages  by 
an  action  for  deceit. 

*It  is  only  necessary  to  add  that,  in  my  opinion,  if  [208 
there  were  anv  exceptional  cases  from  the  rule  in  Flureau 
V.  Thornhill  O,  the  present  case  would  not  fall  within  any 
of  them,  but  is  within  the  rule  itself.  The  respondents, 
when  they  entered  into  the  contract  for  the  sale  of  Miss 
Walter's  Koyalty,  had  an  equitable  title  to  the  mine  which 
they  might  have  perfected  by  obtaining  the  lessors'  consent 
to  the  assignment  to  them.    This  consent  had  not  been  ob- 

0)  10  B.  <&  C,  416.  (»)  Pftffes  360, 861. 

(*)  6  B.  A  C,  31.  {*)  2  W.  Bl.,  1078. 


160  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Bain  ▼.  Fothergill. 

tained  at  the  time  the  contract  was  entered  into,  and  the  fact 
was  not  communicated  to  the  intended  purchaser.  The  rea- 
son for  this  non-communication  is  stated  in  the  case  to  be, 
that  '*  either  it  did  not  cross  the  mind  of  the  respondent 
Fothergill,  or,  if  it  did  occur  to  him  he  forbore  to  mention 
it,  feelmg  sure  that  no  difficulty  would  arise  with  respect  to 
such  consent,  and  that  it  was  therefore  a  matter  of  no  im- 

Sortance."  There  is  no  reason  to  think  that  the  respon- 
entfl  were  not  acting  throughout  under  a  bona  fide  belief 
that  the  lessors'  consent  might  be  obtained  at  any  time  upon 
application.  They  were  prevented  performing  their  con- 
tract, not  from  anv  fraud  or  wilful  act  on  their  part,  but  by 
an  unexpected  defect  in  their  title  which  it  was  beyond  their 
power  to  cure. 

The  case  falls  precisely  within  the  terms  of  the  rule  as 
stated  in  Flureau  v.  ThornhilH^)\  and  therefore,  in  my 
opinion,  the  judgment  appealed  from  is  right  and  ought  to 
be  affirmed. 

Lord  Hatherley  :  My  lords,  I  entirely  concur  in  the 
view  which  has  been  expressed  by  my  noble  and  learned 
friend  who  has  just  addressed  your  lordships. 

If  the  question  in  this  case  depends  entirely  upon  the  case 
of  Flureau  v.  Thornhill  ('),  it  can  scarcely,  in  my  judg- 
ment, after  the  lapse  of  time  which  has  taken  place  since 
that  decision,  be  argued  at  your  lordships'  bar.  1  certainly 
remember  mjself,  now  more  than  fifty  years  ago,  when  I 
was  reading  m  Chambers,  to  have  heard  that  it  was  consid- 
ered as  a  settled  rule  that  no  damages  could  be  recovered 
for  a  loss  of  the  benefit  of  a  bargain  m  case  a  good  title^ould 
not  be  made  out  by  a  vendor  to  his  purchaser.  That  was 
then  considered  as  settled  by  the  decision  in  Flureau  v. 
ThornMU  Q,  which  had  taken  place  forty-nine  years  before 
209]  that  *time ;  that  would  make  it  altogether  ninetjr-nine 
years  from  the  present  time.  Therefore,  mv  lords,  for 
ninety-nine  years  the  rule  has  prevailed  as  settled  by  Flu- 
reau V.  TJiornMU  (*),  and  it  has  affected  and  governed,  I 
may  say,  thousands  and  thousands  of  transactions  annually, 
for  undoubtedly  the  contracts  for  the  sale  of  real  estate  may 
be  reckoned  by  thousands  annuallj,  and  nobody,  I  appre- 
hend, has  as  yet  ever  contradicted  it.  Whatever  may  nave 
been  the  expressions  of  dissatisfaction  that  have  been  uttered 
with  regard  to  that  decision,  nobody  has  come  to  the  conclu- 
sion that  the  rule  as  established  in  Flureau  v.  ThornhiU  (*) 
should  be  overthrown.  Now,  my  lords,  upon  a  much  less 
extensive  series  of  practice  by  conveyancers,   your  lord- 

0)  2  W.  BL,  1078. 


^^ 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  161 

Bain  v.  Fothergill.  1874 

ships'  House  has  been  in  the  habit  of  acting ;  but  in  this 
case  there  is  not  merely  the  practice  of  conveyancers,  but 
the  common  dealings  of  manKind,  which,  continuing  year 
after  year,  as  I  have  said,  in  many  thousands  of  cases, 
have  required  the  practice  to  be  put  into  effect.     As  far, 
therefore,  as  this  case  falls  within  the  rule  in  Flureau  v. 
TkornhiU  (')  it  must  be  considered  as  one  beyond  all  doubt. 
As  regards  the  case  of  Engel  v.  Fitch  (')  (I  do  not  speak 
for  the  moment  with  regard  to  the  case  of  IIopTcins  v.  Oraze- 
brook  (•)  ),  that  certainly  was  a  very  peculiar  case^  whether 
the  course  taken  by  the  court  was  correct  or  not  m  the  de- 
cision upon  the  point  of  damages  arising  in  consequence  of 
the  loss  of  the  benefit  of  the  contract.     The  vendor  in  that 
case  was  bound  by  his  contract,  as  every  vendor  is  bound 
by  his  contract,  to  do  all  that  he  could  to  complete  the  con- 
veyance.    Whenever  it  is  a  matter  of  conveyancing,  and  not 
a  matter  of  title,  it  is  the  duty  of  the  vendor  to  do  every- 
thing that  he  is  enabled  to  do  by  force  of  his  own  interest, 
and  also  by  force  of  "the  interest  of  others  whom  he  can 
compel  to  concur  in  the  conveyance.     In  Engel  v.  Mtch  (') 
a  man  having. sold  his  estate,  but  having  failed  to  do  every- 
thing in  his  power  to  compel  possession  of  the  estate  to  be 
fiven  up,  and  being  in  a  condition  in  which,  if  a  bill  had 
een  filed  in  equity,  he  would  have  been  compelled  by  the 
court  to  take  proceedings  in  order  to  obtain  the  delivery  up 
of  possession  according  to  his  contract  with  his  vendee,  he 
refused  to  take  any  such  proceedings  *  whatever  sim-  [210 

?ly  upon  the  ground  of  the  expense  it  might  entail  on  him. 
here  could  be  no  doubt  whatever  in  that  case  that  he  was 
acting  in  gross  violation  of  his  contract  which  he  had  the 
power  of  performing.  Whether  or  not  the  proper  mode  of 
correcting  that  abuse  was  by  giving  damages  to  the  plaintiff 
in  respect  of  the  loss  of  his  contract,  1  will  not  stop  to 
inquire.  But  it  is  quite  clear  that  that  case  was  exceed- 
ingly different  from  the  case  of  Flureau  v.  ThornhiU  (*), 
wnere  it  turned  out  on  investigation  that  the  vendor  had  no 
legal  title. 

The  reasons  given  for  the  judgment  in  Flureau  v.  Thorn- 
hillC)  were  certainlj  not  altogether  satisfactory,  because 
the  Lord  Chief  Justice  is  said  upon  that  occasion  to  have 
stated  simplidter^  without  alleging  any  ground  whatever  for 
the  decision,  that  upon  a  contract  for  a  purchase,  if  the  title 
proves  bad  and  the  vendor  is  (without  fraud)  incapable  of 
making  a  good  one,  the  purchaser  is  not  entitled  to  any 
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damages  for  the  fancied  goodness  of  the  bargain ;  to  which 
Mr.  Justice  Blackstone  added  that  '*  these  contracts  are 
merely  upon  a  condition  frequently  expressed,  but  always 
implied,  that* the  vendor  has  a  good  title."  That  is  scarcely 
a  coiTect  representation  of  the  case,  because  if  the  vendor's 
contract  with  his  vendee  was  on  the  condition  that  he  had 
a  good  title,  then  in  the  event  of  the  title  failing,  there  would 
be  no  action  for  damages  whatever,  and  there  would  be  no 
power  in  the  vendee  to  do  that  which  he  is  always  entitled 
m  equity  to  do,  namely,  to  insist  upon  having  the  title  good 
or  bad,  if  he  should  be  so  minded ;  if  the  title  is  defective, 
and  if  it  is  so  stated,  the  vendee  is  always  allowed  to  have 
the  benefit  of  the  contract. 

Therefore  the  reason  is  not  that  the  contract  is  made  upon 
that  condition,  but  the  foundation  of  the  rule  has  been 
already  more  clearly  expressed  by  my  noble  and  learned 
friend  who  has  preceded  me  in  saying  that,  having  regard  to 
the  very  nature  of  this  transaction  in  the  dealings  of  man- 
kind in  the  purchase  and  sale  of  real  estates,  it  is  recognized 
on  all  hands  that  the  purchaser  knows  on  his  part  that  there 
must  be  some  degree  of  uncertainty  as  to  whether,  with  all 
the  complications  of  our  law,  a  good  title  can  be  effectively 
made  by  his  vendor ;  and  taking  the  property  with  that 
knowledge,  he  is  not  to  be  held  entitled  to  recover  airy  loss 
211]  *on  the  bargain  he  may  have  made,  if  in  efltect  it 
should  turn  out  that  the  vendor  is  incapable  of  completing 
his  contract  in  consequence  of  his  defective  title.  All  that 
he  is  entitled  to  is  the  expense  he  may  have  been  put  to  in 
investigating  that  matter.  He  has  a  right  also  to  take  the 
estate  and  complete  the  purchase  with  that  defective  title  if 
he  thinks  proper  so  to  do,  but  he  is  held  to  have  bargained 
with  the  vendor  upon  the  footing  that  he  (the  vendee)  shall 
not  be  entitled,  under  all  circumstances,  to  have  that  contract 
completed,  and  therefore  he  is  not  put  in  a  position  under 
such  a  contract  to  make  a  resale  before  the  matter  has  been 
fully  investigated,  and  before  it  is  ascertained  whether  or  not 
the  title  of  his  vendor  is  a  good  one. 

A  contract  for  a  sale  of  real  estate  is  very  different  indeed 
from  a  contract  for  a  sale  of  a  chattel,  where  the  vendor 
must  know  what  his  right  to  the  chattel  is,  or  at  all  events 
is  taken  to  know  what  his  right  to  the  chattel  is.  And,  far- 
ther, in  the  case  of  chattels,  we  well  know,  as  regards  the 
larger  part  of  those  contracts  at  least,  that  the  chattels  are 
purchased  with  a  view  to  resale,  and  therefore  the  whole 
transaction  between  the  two  parties  is  upon  the  footing 
and  upon  the  faith,  that  all  the  expense  or  loss  that  may 
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be  incurred,  whether  it  be  by  the  vendee  being  put  to  the 
expense  of  making  any  inquiry  upon  the  subject,  or  whether 
it  be  by  a  loss  of  profit  which  he  might  have  obtained 
if  the  chattel  had  been  delivered  to  him,  ^s  within  the 
contemplation  of  both  parties,  and  that  is  therefore  as- 
sumed to  be  the  actual  contract  which  the  vendor  wished  to 
enter  into. 

The  only  question  therefore  really  remaining  in  the  case, 
assuming  that  your  lordships  will  not  think  it  right  to  act 
contrary  to  the  practice  which  has  prevailed  ever  since  the 
decision  of  Flureau  v.  Thornhill  C),  is,  whether  or  not  the 
present  case  can  be  distinguished  in  any  way  from  that  de- 
cision. It  appears  to  me,  my  lords,  that  there  is  nothing 
whatever  in  the  case  to  distinguish  it.  The  contract  was 
made  bona  fide  (therg  is  no  allegation  to  the  contrary)  by  the 
vendor,  in  the  genuine  belief  that  he  had  a  good  title.  The 
circumstance  that  there  had  been  some  litigation  before  as 
between  him  and  his  original  lessors,  from  whom  he  de- 
rived the  lease  which  he  sold,  as  to  whether  or  not  they 
*would  give  their  consent  to  an  assignment,  is  not,  as  [2l5 
it  appears  to  me,  a  circumstance  which  necessarily  implies 
that  there  was  any  want  of  good  faith  on  his  part  in  offering 
to  sell  the  property,  he  being  in  the  full  belief  that  his  les- 
sors might  reasonably  assent,  and  being  consequently  in  the 
full  belief  that  that  assent  would  be  given.  Nor,  in  the  case 
which  is  suggested  as  an  alternative,  of  his  having  forgotten 
altogether  the  circumstance  of  the  existence  of  that  neces- 
sary ingredient  in  his  title,  would  the  case  be  at  all  different 
from  that  of  any  vendor  who  believed,  at  any  period  of  the 
existence  of  his  title,  that  there  was  some  difficulty  existing 
in  it,  but  forgot  that  circumstance  at  the  time  of  his  making 
his  bargain ;  in  which  case  the  vendor  with  a  good  con- 
science might  be  brought  within  the  rule  in  Plureau  v. 
T?t(/rnMllX'), 

I  entirely  agree  with  the  comments  which  my  noble  and 
learned  friend  has  made  upon  the  case  of  Hopkins  v.  Graze- 
hrook  (').  I  think  it  would  be  impossible  to  say,  regard  be- 
ing had  to  the  principles  upon  which  the  courts  have 
proceeded  since  the  rlue  in  Flureau  v.  ThornMlH^)  was 
laid  down,  that  Hopkins  v.  Orazebrook  (*)  can  substantially 
be  distinguished  from  that  case ;  because  in  Hopkins  v. 
Grazebrook  (')  the  vendor  had  made  a  bargain  with  another 
person  for  the  purchase  of  a  property  which  he  had  every 
reason  to  suppose  would  be  conveyea  to  him  within  a  cer- 
tain reasonable  time.     Having  made  that  bargain  he  made 

(1)  2  W.  Bi.,  1078.  O  6  B.  A  C,  31. 
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another  contract  for  tlie  sale  of  the  same  property.  He  was 
just  in  the  same  position  as  any  other  vendor  having  an 
e5[uitable  title  transferred  to  him,  who  might  under  tnose 
circumstances  choose  to  sell  it  himself,  as  the  defendant 
chose  in  that  case  to  make  a  sale  of  that  property.  The 
circumstance  of  his  not  being  in  possession,  when  you  look 
at  the  complicated  law  which  governs  real  estate  in  this 
country,  is  not  a  circumstance  which  in  itself  ought  at  all 
to  lead  the  court  to  say  that  he  must  have  known  that  he 
could  not  complete  the  title.  In  a  vast  number  of  instances, 
from  a  variety  of  circumstances,  the  actual  vendor  may  not 
be  immediately  in  possession,  although  he  may  have  a  right 
to  obtain  that  possession  in  a  reasonable  time,  and  to  com- 
pel (as  the  vendor  had  a  right  to  do  in  Engel  v.  Mtch  (*) ) 
213j  those  who  are  in  possession  to  hand  over  *that  pos- 
session to  him.  I  do  not  think,  therefore,  that  there  is  any 
sound  distinction  between  the  case  of  Hopkins  v.  Oraze- 
brook  (")  and  that  class  of  authorities  which  are  governed  by 
Flureau  v.  ThornhiU  {*), 

My  lords,  under  these  circumstances,  I  have  no  hesitation 
in  coming  to  the  conclusion  that  the  decision  of  the  court 
now  appealed  from  was  right  and  ought  to  be  affirmed. 

Judgment  of  tJie  courts  below  affirmed. 

Lords'"  Journals^  22d  June,  1874. 

Attorneys  for  plaintiffs  in  error :  Messrs.  Helder  &  Roberts. 
Attorneys  for  defendants  in  error:    Messrs.    Thomas  & 
Hollams. 

(»)  Law  Rep.,  8  Q.  B.,  814;  In  error,  («)  6  B.  A  C,  81. 

4.  Ibid,  669.  (»)  2  W.  Bl,  1078. 

If  one  contract  to  sell  real  estate  in  1  C.  P.,  441,  S.  C.  6  Am.  Law  Reg., 

good  faith  believing  he  has  good  title,  N.  S.,  45,  and  note  p.  49  ;  see  1  Alb. 

and  on  discovering  it  to  be  defective.  Law  Jour.,  120  ;  10  Albany  L.  Jour.  ,406. 

refuse  for  that  reason  to  perform,  he  is  Nor  in  such  case  does  it  excuse  the 

liable  only  for  nominal  damages.  Pum-  vendor  that  he  acted  in  good  faith,  and 

V.  PhelpSy  40  N.  y.,  59  ;  Drake  believed,  when  he  enter^  into  thecon- 


v.  Baker,  34  New  Jersey  Law  Rep. ,  tract,  that  he  should  be  able  to  procure 

858;  see  1  Alb.  Law  Jour.,  120;  10  a  good  title  for  his  purchaser.     Pwrn- 

Albany  Law  Jour.,  406.  pelly  v.  Phelps,  40  N.  Y.,  59. 

But  such  rule  should  be  strictlv  lim-  Otherwise  in  Iowa.     Sawyer  v.  War- 

ited  to  those  cases  coming  wholly  and  ner,  86  Iowa,  888. 

exactly  within  it.     PumpeUy  v.  PJ^elpa,  So  the  vendor  is  liable  for  actual 

40  N.  Y.,  59.  damages  if  having  title  he  refuse  to 

And  where  a  vendor  contracts  to  sell  perform.      Engel  v.  FUch^  Law  Rep.  3 

lands,  in  which  he  knows  he  has  not  Queen's  Bench,  314. 

title  or  the  power  of  conveyance,  he  is  If  a  lessee  be  evicted  and  sue  for 

bound  to  make  good  to  the  vendee  the  breach  of  the  covenant  for  quiet  enjoy- 

loss  of  the  bargain  through  liis  de-  ment,  he  may  recover  the  value  of  the 

fault.     PumpeUy  v.  Phelps,  40  N.  Y.,  unexpired  term  less  the  rent  reserved. 

59  ;   Drake  v.  Baker,  84  New  Jersey  Maek  v.  PalcMn,  42  N.  Y.,  167. 

Law  Rep.,  358  ;  Lock  v.  Furze y  L.  R.,  In  an  action  for  acts  by  the  landlord 
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injuring  the  tenant's  enjoyment  of  the  see  also  Watkins  v.  Rustt  2  Lansing,  824. 
demised  premises,  the  tenant  can  only  The  vendor  cannot  recover  the  con- 
recover  his  actual  damages.  Gallup  v.  tract  price  except  in  an  action  for  spe- 
-.l^awy,  e-^.,  7  Lansing,  471,  affirmed. by  cific  performance.  Congregcttian,  etc., 
Commission  of  Appea5,  Jan'y  16, 1875  ;  v.  Ce7UrcU,  etc.,  10  Abb.  N.  S.,  485. 


[Law  Reports,  7  House  of  Lords,  213.] 
July  4,  1878 ;  May  16,  June  22, 1874. 

Maria  Patricia  Bridges,  Plaintiff  in  Error,  and  The  Di- 
rectors, &c.,  OF  the  North  London  Railway  Com- 
pany, Defendants  in  Error. 

Hailway — Negligence — Evidence  for  Jury — NomuU. 

B.  was  in  the  last  carriage  of  a  railway  train.  Before  reaching  the  station  at 
which  he  was  to  alight  the  train  had  to  pass  through  a  tunnel.  In  that  tunnel  there 
was,  first,  a  heap  of  hard  rubbish  lying  by  the  side  of  the  rails,  irregular  in  form 
and  height,  then  a  short  sloping  piece  of  ^bund,  then  a  piece  of  flat  platform,  like 
the  main  platform,  but  narrower,  and  within  the  tunnel.  Beyond  these  was  the 
main  platform  itself.  The  train  only  partially  went  up  to  the  main  platform,  leaving 
the  last  two  carriages  within  the  tunnel,  which  had  no  light  within  it,  and  on  the , 
occasion  in  question  was  filled  with  steam.  The  last  carriage  but  one  came  opposite 
the  narrow  platform,  the  last  carriage  was  opposite  the  hard  rubbish.  A  passenger 
in  the  last  carriage  but  one  (who  was  called  as  a  witness  at  the  trial)  heard  the  name 
of  the  station  called  out  in  the  usual  way  and  got  out  upon  the  narrow  platform. 
He  then  heard  a  groaning,  and  proceeding  farther  back  into  the  tunnel  found  B. 
lying  on  the  rubbish  with  his  legs  between  the  wheels  of  the  last  carriage,  but  neither 
of  them  had  touched  him.  B.'s  leg  was  broken,  and  he  had  received  other  injuries, 
from  the  ♦effects  of  all  which  he  died.  The  witness  heard  the  warning,  *'  Keep  Xdi4 
your  seats,"  and  shortly  afterwards  the  train  moved  on. 

On  these  facts  the  learned  judge  at  the  trial  held  that  there  was  no  evidence  of  n^li- 
gence  togo  to  the  jury,  and  he  directed  a  nonsuit.  Owing  to  a  strong  expression  of 
opinion  by  the  jurymen  he  took  their  finding  (on  the  assumption  that  there  ought  to 
be  a  verdict  for  the  plaintiff)  as  to  the  amount  of  damages.  The  nonsuit  was 
then  entered,  with  leave  to  move  to  enter  the  verdict  for  the  damages  assessed: 

Mdd^  that  the  ruling  at  Nisi  Prius  could  not  be  sustained;  that  the  case  ought  not 
to  have  been  withdrawn  from  the  consideration  of  the  jury,  for  that  the  evidence 
furnished  matter  on  which  it  was  necessary  to  take  the  opinion  of  a  jury. 

QtuBre,  whether  calling  out  the  name  of  a  station  is  an  invitation  to  the  passengers, 
going  to  that  station,  to  alight  there  {}), 

Action  for  damages  for  negligence  in  causing  the  death  of 
the  plaintiff's  husband.     Plea  not  guilty-. 

The  cause  was  heard  before  Mr.  Justice  Blackburn  at  the 
Middlesex  sittings  after  Michaelmas  Term,  1869. 

Mr.  Bridges,  who  resided  at  Highbury,  had  been  a  season 
ticket  holder  on  this  railway  for  some  time,  goin^  daily  be- 
tween that  place  and  Broad  Street,  the  city  termmus  of  the 
railway.  He  was  lifty-two  years  of  age,  and  very  near 
sighted.  On  the  20th  of  January,  1869,  he  left  Broad  Street 
at  6.40  p.m.     He  was  in  the  last  passenger  carriage  of  the 

(*)  See  WdUr  v.  The  London,  BrighloUy  <£?<?.,  Railway  Company^  Law  Rep.,  9 
C.  P.,  126;  8Eug.  Rep.,  441. 


166  ENGLISH  AKD  IRISH  APPEALS.  [L.  R. 

1878-4  Bridges  v.  Directors,  <fec.,  of  North  London  Railvray  Co. 

train,  the  very  last  carriage  being  the  guard's  compartment. 
The  train  arrived  at  Highbury  at  a  few  minutes  before  7 
o'clock. 

The  tunnel  was  filled  with  steam,  the  night  being  damp. 
The  station  at  Highbury  appeared,  from  the  statement  m 
the  case  prepared  for  the  Exchequer  Chamber,  to  be  thus 
formed :  Approaching  the  station  from  London  there  is  a 
tunnel  about  150  feet  in  length  ;  there  is  a  slope,  on  which 
was  lying  a  heap  of  hard  rubbish,  and  then  a  platform, 
which  is,  in  fact,  a  continuation  of  the  station  platform,  bat 
is  narrower,  and  is  within  the  tunnel.  After  getting  through 
the  tunnel  there  is  the  proper  station  j)latform.  The  station 
is  lighted.  There  is  a  famj)  at  the  station  end  of  the  tunnel, 
but  none  within  the  tunnel  itself.  On  this  occasion  the  train 
only  partially  came  up  to  the  station  platform,  the  last  two 
carriages  being  within  the  tunnel.  The  last  but  one  stopped 
2151  ^opposite  the  narrow  end  of  the  platform ;  the  last, 
in  which  Mr.  Bridges  was  riding,  was  opposite  the  heap  of 
hard  rubbish.  A  passenger  (afterwards  called  as  witness  at 
the  trial),  who  was  in  the  last  carriage  but  one,  heard  the 
name  of  the  station  called  out  in  the  usual  way  and  got  out ; 
he  alighted  on  the  narrow  platform ;  ''after  he  got  out  he 
heard  the  warning,  'Keep  your  seats,'  after  which  the  train 
moved  on  to  the  station.  The  witness  hearing  a  groan,  pro- 
ceeded farther  back  into  the  tunnel,  and  found  the  deceased 
lying  with  his  legs  across  the  rails,  between  the  wheels  of 
tne  carriage,  and  nis  bodv  on  the  rubbish.  The  wheels  had 
not  touched  his  legs  or  body  (*).  He  was  lying  about  t43n 
feet  from  the  end  of  the  slope,  and  farther  within  the  tun- 
nel." His  leg  was  broken,  and  he  had  received  mortal  in- 
ternal injuries  from  the  fall. 

Mr.  Justice  Blackburn  was  of  opinion  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendants,  and 
directed  a  nonsuit ;  but  the  jury  expressing  a  strong  opinion 
to  the  contrary,  a  verdict  was  taken  for  the  plaintiflf,  tlie 
jury  assessing  the  damages  at  £1,200.  The  nonsuit  was 
then  entered,  but  leave  was  reserved  to  move  to  enter  the 
verdict  for  the  plaintiff  for  the  damages  thus  contingently 
assessed. 

A  rule  was  accordingly  moved  for,  and,  after  argument 
in  the  Court  of  Queen's  Bench,  was  refused.     On  appeal  to 

(')  This  WM  the  statement  in  the  case,  the  Wheels,  neither  of  which  had  touched 
which  is  here  much  confused,  for  the  train  him.  The  order  in  which  the  facts  oc- 
i8  represented  to  have  "  moved  on/'  as  if  curred  was  most  probably  this,  the  wit- 
it  had  done  so  before  the  groan  was  heard,  nesH  found  the  deceased,  moved  hisj  lejsjs 
and  yet  the  deceast-d  is  repretwiuteil  to  from  brtweeu  tlie  wheels,  then  heard  the 
liave  been  found  with  bis  leg-s  between  warning,  and  the  train  moved  on. 
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the  Exchequer  Chamber  the  facts  were  stated  in  a  case, 
power  being  reserved  to  the  judges  to  draw  inferences  of 
fact.  The  case  was  heard,  and  the  judgment  of  the  court 
below  was  affirmed  by  four  judges  to  three  (*).  This  appeal 
was  then  brought. 

The  judges  were  summoned,  and  Lord  Chief  Baron  Kelly, 
Mr.  Baron  Martin  (*),  Mr.  Justice  Keating,  Mr.  Justice  Brett, 
Mr.  Justice  Denman,  and  Mr.  Baron  Pollock  attended. 

*Mr.  Henry  James ^  Q.C.,  and  Mr.  Kemp^  (Mr.  [216 
Snagge  was  with  them),  for  the  plaintiff  in  error :  The  ques- 
tion here  is,  whether  there  was  evidence  of  negligence  on 
the  part  of  the  defendants,  which  ought  to  have  oeen  left  to 
the  jury.  There  is  ng  question  raised  as  to  whether  the  de- 
ceased was  contributing  to  his  own  injury.  The  sole  question 
is,  was  there  evidence  of  negligence  on  the  part  of  the  defen- 
dants. There  was  plain  evidence  of  it.  In  the  first  place  the 
train  stopped  while  a  portion  of  it  was  still  in  the  tunnel ;  that 
part  of  the  tunnel  was  unlighted ;  and  it  was  not  a  fit  and  safe 
place  for  passengers  to  alight.  Nevertheless  they  believed  that 
they  were  required  to  alight  there,  for  the  name  of  the  station 
was  called ;  and  calling  out  the  name  of  the  station  is  an  in- 
vitation, and,  indeed,  something  more,  to  all  passengers  who 
have  taken  tickets  for  that  station,  to  alight  there.  If  they  do 
not  so  alight,  they  will  be  carried  on  to  the  next  station,  and 
will  there  be  compelled  by  the  company  to  my  additional  fare, 
and  a  return  fare  for  the  back  journey.  The  call,  therefore, 
is  an  authoritative  request  to  alight,  and  is  universally  so  con- 
sidered. The  penalty  for  neglecting  it  is  not  merely  the  pas- 
senger's  own  loss  01  time  and  his  own  inconvenience,  but 
the  liability  to  pay  additional  fares,  which  liability  may  be 
enforced  by  legal  compulsion.  The  passenger  holds  a  con- 
tract by  which  on  his  part  he  binds  himself  to  get  out  of  the 
train  at  a  particular  station,  and  his  not  doing  so  is  not 
merely  a  breach  of  contract,  it  may  be  treated  as  an  offence. 
The  calling  out  the  name  of  the  station  is,  therefore,  an 
authoritative  demand  upon  the  passenger  to  perform  his  con- 
tract, and  if  a  passenger  was  proceeded  against  for  travelling 
without  a  ticket,  the  fact  that  the  name  of  the  station  was 
called  out  would  be  treated,  ajjainst  him,  as  complete  evidence 
of  notice.  InFoyv.  The  Br  IghtmiltaiUoay  Company  i^)\h<^v^ 
was  not  room  for  the  whole  train  to  stop  at  the  platform ; 
the  passengers  were  required  to  alight ;  a  lady  did  alight  in 
a.  dangerous  place,  and  though  she  had  jumped  down  with- 

(')  Tiftw  Rep.,  6  Q.  B.,  377.  mcnt,  but  retired  froip  the  bench  before 

(*)  Mr.  Baron  Martin  heard  t]i«  ar^^u-     the  judij^es' opinions  were  delivered. 
(«'»)  18  C.  B.  (N.S.),  225. 
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out  waiting  to  be  assisted,  the  jury  having  found  that  the 
company  had  been  guilty  of  negligence  in  not  providing 
reasonable  means  of  alighting,  and  navinij  given  ner  dam- 
ages, the  court  refused  to  disturb  the  verdict. 
21 7  J  *In  Siner  v.  The  Or  eat  Western  Railway  Com^ 
pany  (*),  there  was  no  invitation  to  alight,  and  that  in 
substance  constituted  the  difference  which  excused  the  com- 
pany. The  same  excuse  could  not  apply  in  Cockle  v.  The 
^lUh  Eastern  Railway  Company  ().  In  the  course  of 
the  judgment  in  that  case  ('),  delivered  by  Lord  Chief  Jus- 
tice CocKburn,  Praeger  v.  Tiie  Bristol  and  Exeter  Railway 
Company  (*)  is  referred  to,  and  there  his  lordship,  making 
full  allowaijce  for  a  train  not  being  able  to  be  wholly  brought 
up  to  the  platform,  declared  that  if  the  passenger  got  out 
on  the  invitation  of  an  official,  the  means  of  safety  ought  to 
be  provided  for  him.  And  Siner  v.  The  Great  Western  Rail- 
way Company  {')  was  distinguished,  and  it  was  declared 
that  opening  the  door  by  the  guard  was  an  invitation  to 
alight.  The  case  of  Gee  v.  The  Metropolitan  Railway  Com- 
pany  (*)  is  decisive  to  show  that  in  not  taking  care  to  have 
the  doors  of  carriages  properly  fastened,  so  as  to  be  secure, 
a  company  may  be  guilty  of  negligence,  and  be  held  liable 
in  damages ;  and  the  case  of  Adams  v.  The  Lancashire  and 
Yorkshire  Railway  Company  ('),  which  seemed  to  have  fol- 
lowed a  different  rule  (though  there  the  subject  of  contribu- 
tory negligence  was  iptroduced,  and  really  decided  the  case), 
was  questioned.  And  Gee  v.  The  Metropolitan  Railway 
Company  (')  expressly  recognized  the  rule,  that  where  there 
is  evidence  of  negligence  on  the  part  of  the  defendants, 
though  there  may  also  be  evidence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  that  must  always  be  a 
question  for  the  jury,  and  it  is  not  a  case  for  a  nonsuit.     . 

Now  here  there  could  be  no  doubt  that  in  fact  there  had 
been  negligence  on  the  part  of  the  company's  servants. 
They  brought  the  train  to  a  stand  at  an  improper  place. 
They  had  called  out  the  name  of  the  station,  which  was  a 
plain  and  direct  intimation  that  that  was  the  place  at  which 
the  passengers  going  to  that  station  ought  to  alight;  and 
when  there  had  been  time  enough  for  this  erroneous  inti- 
mation to  produce  its  full  effect,  they  showed  that  they  felt 
it  was  wrong  by  telling  the  passengers  to  keep  their  seats. 
This  itself  was  evidence  of  the  previous  negligence. 

(»)  Law  Rep.,  4  Ex.,  117.  C)  Law  Rep.,  8  Q.  B.,  161 ;  and  see  p. 

n  Law  Rep.,  7  C.  P.,  321.  169. 

(«)  Ibid..  823.  ♦  (•)  Law  Rep.,  4  C.  P.,  789. 

(^)  24  L.  T.  (N.S.),  106;  seeLawRep., 
7  C.  P.,  323-4. 
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*Sir  /.  Karsldke,  Q.C.,  and  Mr.  Aspinall,  Q.C.,  [218 
(Mr.  A,  O.  Shiell  was  with  them),  for  the  defendants  in 
error :  The  judgment  here  must  be  affirmed  unless  it  clearly 
appears  that  the  deceased  man  was  killed  by  the  negligence 
of  the  company's  servants.  By  the  allegations  in  the  decla- 
ration, that  is  the  case  which  the  plaintiff  undertakes  to 
make  out.  The  evidence  must  show  that  distinctly,  and 
must  show  it  to  have  occurred  independentljr  of  any  other 
cause.  That  is  well  put  by  Mr.  Justice  Brett  in  Oee  v.  T7ie 
Metropolitan  Railway  Company  (*).  He  says  that  the 
plaintiff  must  show  "  that  the  negligence  of  the  defendants 
was  the  cause  of  the  plaintiff's  injury;  and  farther,  that  it 
was  the  sole  cause,  in  a  certain  sense  ....  The  meaning  of 
thephiuse,  'that  it  must  be  solely  caused  by  the  defendants,' 
is,  solely  caused  as  between  them  and  the  plaintiff,  that  is  to 
say,  that  it  is  caused  by  the  negligence  of  the  defendants 
without  being  contributed  to  bv  any  n^ligence  or  want  of 
care  on  the  part  of  the  plaintitt."  In  Tooney  v.  The  Lon- 
don and  Brighton  Railway  Company  (')  a  person  inquired 
for  one  room,  and  by  mistake  went  to  another,  where  he  fell 
down  some  steps  and  was  injured.  It  was  there  said  in 
judgment  that  the  company  had  not  been  guilty  of  negli- 

fence,  for  that  there  was  no  evidence  that  the  steps  were 
angerous,  and  Mr.  Justice  Willes  remarked,  ''It  is  im- 
possible for  anj^  one  so  to  dispose  of  his  property  that  a  man 
may  not  by  accident  or  negligence  injure  himself  upon  it." 
It  was  so  here ;  the  rubbish  was  not  shown  to  be  actually 
dangerous  in  itself,  any  more  than  were  the  stairs  in  that 
case ;  and  without  such  evidence  being  given,  the  plaintiff 
could  not  recover. .  So  in  drafter  v.  The  Metropolitan  Rail- 
way Company  ('),  where  the  plaintiff  fell -down  a  staircase, 
the  edges  of  the  stairs  of  which  were  topped  with  brass, 
which  by  use  had  become  smooth  and  slippery,  and  the  wit- 
nesses described  the  staircase  as  unsafe  from  that  caus^,  and 
were  of  opinion  that  there  should  be  a  hand-rail  by  the  side, 
the  court  thought  that  there  was  no  evidence  of  negligence 
to  go  to  the  jury,  and  a  nonsuit  was  entered.  In  Adams  v, 
T?ie  Lancashire  and  Yorkshire  Railway  Company  C),  it 
was  held  that  the  action  could  *not  be  maintained  on  [1^19 
account  of  the  absence  of  evidence  of  negligence.  There,  a 
door  of  the  carriage  being  insecurely  fastened,  flew  open 
several  times,  and  was  shut  by  the  passenger,  who  in  his 
last  effort  to  close  it,  injured  himself.  The  fact  that  it  would 
not  continue  shut  was  held  not  alone  to  constitute  proof  of 

(»)  Law  Rep.,  8  Q.  B.,  n\.  («)  Law  Rep.,  1  C.  P.,  3f)0. 

(«)  8  C.  B.  (N.S.).  149;  27  L.  J.  (C.P).  89.         (<)  Law  Rep.,  4  C.  P.,  739. 

9  Eng.  Rep.  22 
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negligence  on  the  part  of  the  company.  The  case  of  Foy  v. 
The  Brighton  Railway  Company  (')  does  not  apply  to  the 
present,  for  there  the  train  was  drawn  up,  and  drawn  up 
tinally,  at  a  wrong  place,  and  there  was  an  express  invitation 
to  the  passengers  to  alight.  There  was  no  such  invitation 
here — calling  out  the  name  of  the  station  did  not  amount  to 
that,  nor  had  the  train  finally  stopped  when  the  deceased, 
without  cause  or  invitation,  attempted  to  get  out  of  it.  In 
Bin^r  v.  The  Oreat  Western  Railway  Company  (")  the  train 
had  finally  stopped,  but  there,  as  the  lady  had  got  out  of 
her  own  accord,  and  had  received  an  injury  in  doing  so,  the 
court  of  Exchequer  Chamber  held  that  tnere  was  no  evidence 
of  negligence  to  affect  the  company;,  although  there  was  no 
doubt  that  the  spot  where  the  plaintiffs'  carriage  stopped 
was  not  the  proper  one — ^that  carriage  having  overshot  the 
platform,  which  was  too  short  for  the  length  of  that  particular 
train.  In  Cockle  v.  The  South  Eastern  Railway  Company  (*) 
the  platform  was  long  enough  for  the  train,  but  the  last  car- 
riage of  the  train  did  not  reach  the  platform,  and  the  stop- 
page was  a  final  stoppage ;  no  warning  was  given  that  the 
carriage  was  not  close  to  the  platform,  or  that  care  would  be 
necessary  in  alighting  ;  there  was  no  light  at  that  place,  nor 
any  care  taken  to  enable  the  passengers  in  the  last  carriages 
to  alight ;  and  all  these  circumstances  taken  together  were 
held  to  amount  to  evidence  of  negligence.  Here,  the  train 
had  not  come  to  a  final  standstill,  and  the  other  circum- 
stances were  different,  and  that  case,  therefore,  could  not  be 
held  to  govern  the  present.  In  Praeger  v.  The  Oreat  West- 
ern Railway  Company  ('),  the  guard  opened  the  door  of  the 
carriage,  which  the  court  construed  as''*an  invitation  to 
alight  and  to  alight  with  safety."  There  was  nothing  of 
that  kind  here  and  therefore  that  case  was  inapplicable. 
But  even  there  it  was  expressly  stated  that  the  passengera 
220]  were  bound  *to  use  reasonable  care.  It  was  impos- 
sible to  say  that  reasonable  care  had  been  used  here,  for  the 
mischief  must  have  been  occasioned  by  the  mode  of  getting 
out,  since  it  was  evident  that  the  wheels  of  the  carriage  had 
not  passed  over  the  deceased,  nor  inflicted  any  injury  on  his 
person.  [Lord  Colonsay  :  In  what  position  was  the  man 
lound?]  The  case  states  that  he  was  "lying  with  his  le^s 
across  the  rails,  between  the  wheels  of  the  carriage,  and  his 
body  on  the  rubbish.  The  wheels  had  not  touched  his  legs 
or  body."     [Lord  Colonsay  :    Does  not  that  show  that  the 

(»)  18  C.  B.  (N.S.),  226.  (*)  24  L.  T.,   105;  see  Law  Rep.,  1  C. 

{■)  Law  Uup.,  i  Ex.,  117.  1\,  323-4. 

O  Law  Rq» ,  7  0.  P.,  321. 
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train  had  at  that  time  come  to  a  standstill  ?]  The  injury- 
happened  from  his  attempt  to  alight,  and  was  not  occasioned 
by  the  train. 

All  these  authorities,  however  the  circumstances  of  each 
case  differed  from  those  of  any  other,  really  established  the 
principle  that  the  passenger  himself  must  use  reasonable 
care,  and  could  not  make  the  company  liable  for  an  injury 
caused  by  his  want  of  it,  and  he  must  show  that  the  injury 
was  the  result  of  actual  negligence  on  the  Dart  of  the  com- 
pany. Here  there  was  no  proof  of  the  kina  ;  there  was  no 
invitation  to  alight,  there  was  no  act  of  the  company's  ser- 
vants that  led  the  deceased  into  danger.  On  the  contrary, 
the  warning  to  "Keep  vour  seats,"  showed  that  care  had 
been  taken,  and  distinctly  proved  that  the  train  had  not 
come  to  a  final  standstill,  and  consequently  that  there  was 
no  necessity,  and,  if  no  necessity,  no  excuse,  for  the  passengers 
attempting  to  alight.  The  deceased  ought  to  have  waited 
till  the  train  drew  up  at  the  proper  platform,  when  he  might 
have  alighted  with  perfect  safety. 

There  being  no  evidence  on  which  the  jury  could  reason- 
ably find,  in  point  of  fact,  that  there  had  been  negligence, 
there  was  no  necessity  for  leaving  the  case  to  the  jury,  but 
the  judge  rightly  took  on  himself  to  say  that  no  case  had 
been  made  out  for  the  plaintiff  and  that  there  must  be  a  non- 
suit. That  principle  was  distinctly  laid  down  in  Ryder  v. 
Wmnbwell  (*). 

Lord  Cairns,  who  presided  in  the  absence  of  The  Lord 
Chancellor,  proposed  that  the  following  question  should 
be  j)ut  to  the  judges :  Whether  in  the  lacts  stated  in  the 
special  case,  and  having  ^regard  to  the  liberty  thereby  [221 
given  to  the  court  to  draw  any  inference  or  find  any  facts 
from  the  facts  therein  stated,  there  was  evidence  of  negli- 
gence on  the  part  of  the  respondents  which  ought  to  have 
been  left  to  the  jury  ? 

The  Lord  Chief  Baron  requested  time  for  the  judges  to 
answer  the  question. 

May  16, 1874.  Mr.  Baron  Pollock  :  My  answer  to  your 
lordships'  question  is  in  the  afiirmative. 

[The  learned  Baron,  having  stated  the  facts  of  the  case, 
said :]  The  general  rule  which  prescribes  the  duty  of  the 
judge  presiding  at  Nisi  Prius,  wnen  the  question  is  raised 
whether,  at  the  close  of  the  plaintiff's  case,  there  is  evidence 
which  ought  to  be  left  to  a  jury,  is  laid  down  in  the  judg- 
ment of  the  court  of  Exchequer  Chamber  in  Ryder  v.  Wovio- 
well  ('),  where  the  question  being  whether  articles  sui)plied 

(')  Law  Uq..,  4  Kx.,  32. 
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by  the  plaintiff  to  the  defendant,  who  was  an  infant,  were 
"necessaries,"  the  court  said:  "The  first  question  is, 
whether  there  was  any  evidence  to  go  to  the  jury  that  either 
of  the  above  articles  was  of  that  description  i  Such  a  ques- 
tion is  one  of  mixed  law  and  fact ;  in  so  far  as  it  is  a  ques- 
tion of  fact  it  must  be  determined  by  a  jury,  subject  no 
doubt  to  the  control  of  the  court,  who  may  set  aside  the  ver- 
dict and  submit  the  question  to  the  decision  of  another  jury ; 
but  there  is  in  every  case,  not  merely  in  those  arising  on  a 
plea  of  infancy,  a  preliminary  question  which  is  one  of  law, 
namely,  whether  there  is  any  evidence  on  which  the  jury 
could  properly  find  the  question  for  the  party  on  whom  the 
onus  of  proof  lies.  K  there  is  not,  the  judge  ought  to  with- 
draw the  question  from  the  jury  and  direct  a  nonsuit  if  the 
onus  is  on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if 
the  onus  is  on  tne  defendant." 

This  is  a  clear  exposition  of  the  rule,  and  it  has  been  gen- 
erally acquiesced  in  and  acted  upon,  and  it  follows  from  it 
that  although  the  question  of  negligence  or  no  negligence  is 
usually  one  of  pure  fact,  and  therefore  for  the  jury,  it  is  the 
duty  of  the  judge  to  keep  in  view  a  distinct  legal  definition 
of  negligence  as  applicable  to  the  particular  case;  and  if  the 
222]  facts  proved  by  the  plaintiff  do  *not,  whatever  view 
can  be  reasonably  taken  oi  them,  or  inference  drawn  from 
them  by  the  jurors,  present  an  hypothesis  which  comes 
within  tne  legal  definition,  then  to  withdraw  them  from  their 
consideration. 

I  commence,  therefore,  by  considering  what  was  the  duty 
of  the  defendants  towards  their  passengers  upon  the  occasion 
in  question,  the  non-observance  of  which  would  constitute 
negligence  ?  It  appears  to  me  that  their  duty  may  be  stated 
generally  by  saying  that  they  were  bound  to  provide  a 
proper  place,  and  proper  means  for  alighting  at  the  High- 
bury Station,  and  this  mvolves  not  merely  the  actual  forma- 
tion of  the  platform,  and  the  length  and  position  of  the 
train,  but  also  the  time  at  which  the  passengers  could,  with 
reference  to  the  nsual  course  of  the  journey  and  the  conduct 
of  the  company's  servants,  reasonably  suppose  that  the 
proper  time  for  alighting  had  arrived. 

In  the  present  case  the  facts  given  in  evidence  by  the  plain- 
tiff fall  short  of  those  which  actually  occurred,  ana  this 
seems  to  be,  as  in  many  similar  cases  it  is,  essential  to  the 
character  of  the  event.  Because  althou<jh  the  evidence 
which  relates  to  the  stopping  of  the  train,  whilst  the  last  two 
of  the  passenger  carriages  were  within  the  tunnel,  and  to  the 
calling  out  by  the  porters  first  of  ''Highbury"  and  then 
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"  Keep  your  seats,"  must,  being  uncontradicted,  be  accepted 
as  fact ;  the  precise  time  when,  and  the  manner  in  which  the 
deceased  attempted  to  alight  is  left  to  be  inferred. 

The  jurymen,  had  the  facts  been  left  to  them,  might  have 
inferred  that  before  the  proper  time  for  the  deceased  to  alight 
had  arrived,  the  warning  ''i?;^eep  your  seats"  had  been  given, 
and  the  train  had  moved  on  towards  the  station,  and  if  this 
had  been  so,  the  place  for  alighting  provided  by  the  com- 
pany was  a  proper  one,  having  reference  to  the  time  at 
which  the  deceased  had  a  right  to  claim  such  provision, — 
or  inverting  the  proposition,  he  had  no  right  to  alight  at  an 
earlier  period,  and  tneref  ore  when  he  did  so,  he  by  his  own 
imprudence  contributed  to  the  injuries  he  received.  But  it 
must  be  remembered  that  a  passenger  who  was  called  as  a. 
witness  was  in  the  last  carriage  but  one,  and  he  heard  ''High- 
bury" called,  and  got  out  before  the  warning  ''Keep  your' 
seats"  was  given,  and  alighted  safely;  because  almough 
within  the  tunnel  his  carnage  was  opposite  to  the  narrow 
platform. 

*Now  take  this  fact,  together  with  the  other  evidence  [223 
given  by  the  plaintiff  as  it  stood,  without  contradiction  or 
explanation  by  the  defendants,  the  jury  might  fairly  have 
found  that,  looking  to  the  ordinary  requirements  of  the  pas- 
senger traffic,  the  length  of  the  platform  was  insufficient,  or 
if  in  itself  sufficient,  that  there  was  negligence  on  the  part 
of  those  in  charge  of  the  train,  in  stopping  it  before  it  was 
wholly  alongside  the  platform,  or  on  the  part  of  the  porters 
in  calling  out  "Highbury"  before  the  train  was  wholly 
alongside.  The  defendants  might  have  shown  that  there 
were  exceptional  circumstances  which  rebutted  this  infer- 
ence, as  that  the  break  power  was  diminished  by  some  acci- 
dent over  which  they  had  no  control,  that  the  rails  were  by 
some  unforeseen  event  unusually  slippery,  or  that  a  dense 
fog  prevented  the  porters  from  seeing  the  exact  position  of 
the  train,  but  all  this  is  beside  the  present  question. 

Then  it  is  said  that  assuming  there  was  some  evidence  ot 
negligence  on  the  part  of  the  defendants,  the  plaintiff  must 
have  acted  so  rashly  or  carelessly  as  to  disentitle  him  to  re- 
cover. I  say  mv^t,  because  that  he  may  have  done  so  would 
not  be  sufficient  to  support  the  defendants'  contention.  It 
appears  to  me  that  the  jurors  were  entitled  to  assume  that 
prima  facie  the  deceased  would  conduct  himself  with  ordi- 
nary prtidence  and  discretion,  and  that  there  was  evidence 
from  which  they  might  fairly  have  found  that  the  deceased, 
having  heard  "Highbury"  called  out,  and  finding  the  train 
had  stopped,  got  out  of  the  carriage  before  it  moved  out  of 
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the  tunnel,  and  whilst  it  was  opposite  the  hard  rubbish,  sup- 
posing that  he  would  alight  on  tne  platform.  Had  he  known 
the  rubbish  was  there  instead  of  the  platform,  to  iymp  out 
on  to  it  with  such  a  fall  as  would  break  his  leg,  and  occasion 
mortal  internal  injuries,  would  indeed  have  been  negligent 
and  rash  in  the  extreme.  But  it  was  two  hours  after  sunset, 
there  was  no  light  within  the  tunnel,  and  the  deceased  was 
near  sighted,  and  he  might  well  have  supposed  he  would 
step  on  to  the  platform,  as  did  the  passenger  in  the  next 
carriage,  with  impunity. 

The  plaintiflf  no  doubt  is  bound  to  make  out  her  case,  and 
cannot  by  a  bare  suggestion  challenge  its  rebuttal,  and  if 
what  I  have  stated  was  all  mere  speculation,  it  ought  not  to 
224]  have  gone  to  *the  jury,  but  if  it  was  an  inference  which 
could  be  fairly  drawn  trom  the  facts  proved  in  the  same 
•manner  as  things  unseen  or  unproved — which  in  the  eye  of 
the  law  are  the  same — are  constantly  inferred  and  found  as 
facts  by  a  jury,  then  the  evidence  should  have  been  submit- 
ted to  the  jury,  together  with  any  which  the  defendants 
chose  to  adduce,  and  which  might  have  exculpated  or  far- 
ther inculpated  them  according  as  their  witnesses  knew 
more  of  the  occurrence  and  confirmed  or  displaced  the  evi- 
dence for  the  plaintiff. 

This  is  not  merely  the  view  which  presents  itself  to  my 
mind  upon  the  consideration  of  the  facts  themselves,  but  the 
more  I  nave  studied  the  judgments  of  those  learned  judges 
from  whose  opinion  I  have  the  misfortune  to  differ,  the  more 
I  have  been  led  to  the  conclusion  that  it  cannot  correctly  be 
affirmed  that  under  no  circumstances  could  the  jury  have 
reasonably  drawn  the  two  inferences  that  there  was  negli- 
gence of  the  company's  servants  and  no  contributory  negli- 
gence on  the  part  of  the  deceased. 

In  this  view  of  the  case  it  is  unnecessary  for  me  to  consider 
piecemeal  the  conduct  of  the  defendants'  servants,  or  the 
proper  effect  to  be  attributed  to  the  calling  out  by  the  porter 
of  the  name  of  the  station.  Its  intention  as  an  invitation  to 
alight  must  obviously  be  often  conditional,  and  I  concur  in 
the  view  that  is  taken  of  it  by  the  late  Mr.  Justice  Willes  in 
his  judgment  in  this  case  in  the  Court  of  Exchequer  Cham- 
ber, where  he  says :  "  It  is  an  announcement  by  the  railway 
officers  that  the  ti-ain  is  approaching  or  has  arrived  at  the 
platform,  and  that  the  passengers  may  get  out  when  the 
train  stops  at  the  platform,  or,  under  circumstances,'induced 
and  caused  by  the  company,  in  which  the  man  reasonably 
supposes  he  is  getting  out  at  the  place  where  the  company 
intended  him  to  alight." 
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In  the  course  of  the  argument  at  the  bar  several  cases  were 
cited  in  which  actions  had  been  brought  by  railway  passen- 
gers against  the  companies  hy  which  they  were  carried  to 
recover  compensation  for  injuries  received  in  consequence  of 
alleged  omission  to  supply  proper  and  safe  means  for  alight- 
ing ;  but  as  these  cases  varied  in  their  circumstances,  and 
none  of  them  was  identical  with  the  present,  I  do  not  feel 
that  farther  allusion  to  them  would  assist  your  lordships, 
though  I  ought  to  add  that  I  can  find  no  ^decision  [2^5 
which  is  contrary  in  principle  to  the  view  which  I  respect- 
fully submit. 

Mr.  Justice  Denman  :  My  lords,  in  answer  to  the  ques- 
tion put  by  your  lordships,  I  am  of  opinion  that  in  the  facts 
stated  in  the  special  case,  and  having  regard  to  the  liberty 
therebv  given  to  the  court  to  draw  any  inference  or  find  any 
facts  from  the  facts  therein  stated,  there  was  evidence  of 
negligence  on  the  part  of  the  respondents  which  ought  to 
have  Deen  left  to  the  jury. 

The  action  was  brought  by  the  plaintiflE  as  executrix  of  her 
deceased  husband  for  damages  occasioned  by  his  loss.  The 
declaration  stated  that  the  deceased  was  a  passenger  on  the 
defendants'  line,  to  be  carried  to  k  station  called  Highbury 
Station;  *' that  the  defendants  did  not  use  due  and  proper 
care  in  and  about  the  carrying  of  him  as  such  passenger,  and 
so  negligently  conducted  themselves  that  the  deceased  whilst 
getting  out  of  and  descending  from  a  carriage,  was  cast  and 
thrown,  and  fell  and  came  abwn  to  and  upon  the  ground, 
and  was  so  injured  that  he  died." 

This  declaration  is  certainly  somewhat  vague ;  but  no  ob- 
jection on  that  account  appears  to  be  open  to  the  defendants, 
inasmuch  as  the  leave  given  at  the  trial  was  to  enter  the  ver- 
dict for  a  certain  sum  which  the  jury  had  assessed  if  the 
court  should  be  of  opinion  that  there  was  any  evidence  of 
negligence  on  the  part  of  the  defendants  which  could  prop- 
erly be  left  to  the  jury. 

By  this  reservation  I  understand  that  the  verdict  was  to 
be  entered  for  the  plaintiff  for  the  sum  assessed  if  the  court 
should  be  of  opinion  that  the  accident  which  caused  the 
death  of  the  plaintiff^s  husband  was,  or  might  reasonably 
have  been,  found  to  have  been  due  to  any  proved  fact  or  set 
of  facts  which  might  be  reasonably  considered  by  a  jury  to 
constitute  negligence  on  the  part  of  the  defendants  or  their 
servants,  in  tne  course  of  the  conveyance  of  the  deceased  to, 
and  his  safe  deposit  at,  Highbury  Station,  or  at  least  in  the 
latter  respect. 

Plans  of  the  station  at  which  the  plaintiff  was  to  have 
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alighted,  and  of  the  scene  of  the  accident,  were  used  at  the 
trial,  and  were  annexed  to,  and  form  part  of,  the  special 
226]  case.  The  court  was  *to  be  at  liberty  to  draw  any  in- 
ferences of  fact  from  these  plans,  as  well  as  from  the  facts 
stated. 

The  jury  at  the  trial,  as  appears  from  the  case,  after  hear- 
ing the  plaintiflPs  evidence,  expressed  a  strong  opinion  in 
favor  of  the  plaintiff.  The  learned  judge  who  tried  the  cause 
nonsuited  the  plaintiff ;  but  owing  to  the  opinion  thus  ex- 
pressed, took  tneir  opinion  as  to  the  amount  of  damages, 
and  gave  her  leave  to  move  in  the  terms  above  mentioned. 

The  material  facts  of  the  cas6,  as  it  appears  to  me,  may 
be  fairly  stated  as  follows  :  I  do  not  use  the  exact  language 
of  the  special  case,  but  state  what  appea,rs  to  me  to  be  the 
fair  result,  drawing  only  such  inferences  as  the  understand- 
ing between  the  parties  empowers  the  court  to  draw. 

The  deceased,  a  man  of  fifty-two  jears  of  age,  and  very 
short-sighted,  travelled  on  the  night  m  question  (the  20th  of 
January),  in  about  the  centre  compartment  of  a  second  class- 
carriage,  the  hindmost  of  a  train  of  five  or  six  carriages.  It 
was  7  p.  m.,  and  therefore  dark.  His  short-sightedness  would 
on  the  one  hand  render  it  incumbent  upon  him  to  take  more 
care  than  would  be  needed  by  a  sharp-sighted  person,  be- 
cause he  could  not  trust  to  appearances  so  confidently.  On 
the  other  hand,  it  would  go  to  account  for  a  mistake  on  his 
part,  which  might  not  have  been  made  by  a  man  of  good 
vision,  as  to  the  actual  condition  of  the  place  upon  which 
he  was  alighting. 

The  deceased  lived  close  to  the  Highbury  Station,  and  had 
for  a  considerable  time  been  a  daily  traveller  on  the  line  to 
and  from  that  station.  He  would  therefore  well  know  the 
proper  place  at  which  to  alight,  as  well  as  the  usual  habits 
of  tne  trains.  This,  on  the  one  hand,  would  give  him  a  better 
opportunity  than  a  stranger  of  avoiding  danger  bv  avoiding 
any  place  of  alighting  wnich  he  did  not  know  to  be  safe,  as 
distinguished  from  those  places  which  he  knew  to  be  safe ; 
on  the  other  hand,  this  very  familiarity  with  the  station 
might  have  a  tendency  to  mislead  him  with  a  false  security 
if  he  had  frequently  on  other  occasions  alighted  or  known 
others  to  alight  at  the  same  place,  and  found  it  safe  and 
practicable,  and  if  on  the  particular  occasion  an  unexpected 
and  dangerous  obstruction  had  been  placed  at  that  spot. 

Approaching  the  station  there  is  a  tunnel,  as  described  in 
227]  the  *case  and  as  shown  upon  the  plan.  On  the  night 
in  (juestion  the  train,  from  some  unexplained  cause,  but 
which  the  defendants  might  have  explained  if  the  nonsuit 
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had  not  taken  place,  stopped  whilst  the  last  two  carriages 
were  in  the  tunnel.  The  platform  I'an  for  a  short  distance 
under  the  tunnel  at  the  same  level  as  at  the  station  proper, 
it  then  gradually  sloped  down  to  the  level  of  the  line.  The 
front  compartment  oi  the  carriage  in  which  the  deceased  sat 
was  opposite  the  slope.  On  the  night  in  question  there  lay  a 
quantity  of  hard  rubbish  of  the  average  height  of  1  ft.  1  in., 
and  of  the  average  width  of  2  feet,  which  extended  from  the 
foot  of  the  slope  for  about  50  feet  farther  into  the  tunnel,  so 
that  anj  person  getting  out  of  that  compartment  in  which 
the  plaintiff  was,  would,  if  he.put  his  foot  down  at  that 
place  believing  the  ground  to  be  in  its  normal  state  and  at 
its  usual  level,  have  probably  come  in  contact  with  the  heap 
of  rubbish,  and  fallen  in  consequence.  It  was,  I  think,  also 
quite  possible  on  the  night  in  question  that  a  person  even 
with  good  sight  might  have  mistaken  the  heap  in  q  uestion 
either  for  that  part  of  the  platform  which  l^j  witnin  the 
tunnel,  or  for  the  upper  part  of  the  slope  above  mentioned. 
There  was  no  lamp  m  the  tunnel,  but  there  was  one  at  the 
mouth  of  the  tunnel,  27  ft.  11  in.  from  the  spot  where  the 
deceased  alighted.  Owing  to  the  dampness  of  the  night  the 
tunnel  was  lull  of  steam.  The  surface  of  the  heap  described 
above  was  irre^lar,  so  that  if  a  passenger  in  alighting  once 
stumbled  over  it  he  might  in  struggling  to  save  himselJ^  have 
fallen  in  such  a  manner  as  to  cause  a  serious  accident. 
There  was  a  cry  of  "Highbury"  as  the  train  was  stopping 
or  after  it  stopped,  and  immediately  afterwards  a  cry  oi 
''Keep  your  seats."  The  train  moved  on  again  after  stop- 
ping, but  not,  as  I  infer,  until  after  the  accident  had  hap- 
pened. The  deceased  was  found  27  ft.  11  in.  from  the  lamp 
above  mentioned,  and  about  10  feet  from  the  foot  of  the  slope 
and  farther  within  the  tunnel. 

It  is  stated  in  the  case,  and  must  be  taken  as  a  fact,  that 
the  deceased  broke  his  leg  in  attempting  to  alight,  and  re- 
ceived mortal  injuries  by  Ms  fall ;  from  which  1  infer  that 
either  by  aUghting  on  the  rubbish  before  he  expected  to 
touch  the  ground  ne  broke  his  leg  from  the  sudden  resist- 
ance he  unexpectedly  met  with,  or  that  he  fell  in  conse- 
quence of  so  alighting  and  broke  his  leg  by  falling  on  the 
irregular  hard  surface  of  the  heap  of  rubbish,  whether 
from  *a  first  or  second  or  subsecjuent  fall,  or  blow  of  [228 
the  leg  against  the  rubbish.  It  is  expressly  found  that  the 
wheels  had  not  touched  his  legs  or  body. 

Upon  the  above  statement  of  the  facts  of  the  case,  as  I 
understand  them,  having  drawn  all  such  inferences  as  seem 
to  me  to  be  the  natural  and  proi)er  inferences  to  be  drawn, 
9  Eng.  Rep.  23 
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I  have  felt  very  considerable  doubt,  on  one  ground  only, 
whether  this  was  a  case  in  which  the  evidence  ou^ht  to  have 
been  left  to  the  jury.  The  ground  I  refer  to  is,  whether 
taking  everything  to  have  been  proved  which  I  have 
stated,  and  all  the  inferences  I  have  drawn  to  be  correct, 
the  cause  of  the  accident  was  not  left  in  so  much  doubt 
and  obscurity  that  it  might  properly  be  laid  down  that  the 

{)laintiff,  on  whom  undoubt^y  the  burthen  of  the  proof 
ay,  had  failed  to  prove  that  the  death  of  the  plaintiff  re- 
sulted from  negligence  of  the  company,  and  had  only  made 
out  a  case  of  death  by  an  .accident  consistent  with  other 
possible  and  even  probable  causes.  The  judgment  of  Chan- 
nell,  B.,  in  the  court  below,  puts  this  view  of  the  case  as 
forcibly  as  it  can  be  put ;  but  on  full  consideration  of  the 
whole  of  the  case,  the  evidence  given,  the  inferences  fairly  to 
be  drawn,  the  plans  put  in  at  the  trial,  and  the  measurements 
given  upon  them,  I  have  come  to  the  conclusion  that  the 
matter  is  not  left  in  such  a  state,  as  regards  proof,  as  to 
justify  a  judge  or  court  in  withdrawing  the  case  from  the 
consideration  of  a  jury. 

Before  it  could  be  decided  whether  the  facts  proved  con- 
stituted reasonable  evidence  of  negligence,  a  great  many 
separate  facts  had  to  be  considered^  and  some  inferences 
must  inevitably  be  drawn.  Probabilities  were  to  be  taken 
into  account,  plans  were  to  be  examined.  If  a  view  by  the 
jury  had  taken  place  (which  does  not  appear)  such  view 
would  have  been  of  considerable  importance  in  enabling  the 
viewers  to  appreciate  the  evidence,  and  to  report  what  they 
might  have  observed  either  to  the  iud^e  or  their  fellow 
jurors,  and  such  report  might  reasonably  influence  the  mind 
of  the  judge  in  deciding  whether  there  was  a  case  to  go  to  the 
jury  or  not ;  but  it  is  impossible  to  mention  all  these  matters 
without  feeling  that  thev  are  in  their  nature  questions  more 
for  the  consideration  of  a  jury  than  of  a  judge  or  court. 
This  observation  becomes  still  more  cogent  if  it  be  admitted, 
as  I  think  it  must  be  admitted,  that  whoever  decided  the  g^ues- 
229]  tion  of  whether  there  was  evidence  to  go  *to  the  ]ury, 
would  be  entitled,  if  not  bound,  to  take  into  account  his  own 
experience  of  railway  travelling,  usual  construction  of  sta- 
tions and  platforms,  usual  mode  of  stopping,  alighting, 
giving  warmng  by  voice  or  lights,  and  other  matters  relevant 
to  the  present  case. 

TTie  question  of  negligence  is  one  peculiarly  within  the 
province  of  a  jury,  and  I  apprehend  that  it  is  a  question 
with  the  decision  of  which  the  judge  should  not  interfere, 
unless  he  is  very  certain  that  the  question  has  been  reduced 
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to  a  mere  definition  of  what  is  the  defendants'  legal  duty  in 
respect  of  matters  wherein  negligence  is  alleged,  upon  a 
well  ascertained  and  indisputable  state  of  facts.  The  legal 
duty  itself  often  depends  upon  the  question  what  would  it 
be  reasonable  for  a  plaintin  or  a  defendant  to  do  under 
a  complicated  state  or  facts ;  and  this  also  is  a  qif&stion  not 
of  law  but  of  fact,  and  as  such  peculiarly  within  the  prov- 
ince of  a  jury. 

After  fully  considering  the  evidence  in  this  case,  I  am 
strongly  of  opinion  that  there  was  evidence  of  negligence 
which  ought  to  have  been  left  to  the  jury — evidence  upon 
which  the  jury  might  not  unreasonably  have  found  such 
negligence  to  nave  caused  the  death  of  the  plaintiflPs  hus- 
band— evidence  moreover  (in  case  your  lordships  should 
consider  that  question  open  upon  the  reservation  in  this 
case)  ujjon  which  the  jury  might  have  reasonablv  found  that 
this  accident  was  wholly  due  to  the  defendants'^  negligence, 
and  to  no  other  cause  whatever. 

I  do  not  think  it  necessary  for  the  decision  of  the  ques- 
tion put  by  your  lordships  that  the  court  should  be  able  to 
say  exactly  now  the  accident  happened ;  but  I  may  be  per- 
mitted to  say  that  judging  from  the  statements  in  the  case, 
and  from  the  plans,  and  from  such  inferences  as  I  draw 
from  both,  I  feel  satisfied  that  the  accident  hap j)ened  through 
negligence  of  the  defendants  or  their  servants  in  not  having 
some  person,  guard,  porter,  policeman,  or  other  person, 
either  oy  voice  or  light,  to  prevent  passengers  from  running 
the  risk  of  falling  over  the  heap  of  hard  rubbish  which  lay 
along  the  side  of  tiie  hinder  carnage  of  the  train  on  the  night 
in  question. 

It  is,  however,  unnecessary  to  decide  whether  a  verdict 
for  the  plaintiff  on  this  ground  would  have  been  one  in 
which  I,  if  I  had  been  on  the  jury,  should  have  concurred. 
It  is  enough  to  say  that  *in  my  judgment  there  was  [230 
evidence  upon  which  a  jury  might  reasonably  find  that  this 
accident  happened  wholly  through  the  negligence  of  the 
defendants  m  not  providing  for  tne  safe  alighting  of  pas- 
sengers at  that  place,  on  that  night,  and  under  these  circum- 
stances. 

The  argument  and  judgments  in  the  court  below  turned 
mainly  on  the  meaning  to  be  attributed  to  the  calling  out 
*'  Hignbury"  on  the  arrival  of  the  train.  I  do  not  feel  my- 
self entitled  to  lay  down  any  rule  to  the  effect  that  such 
calling  out  did  or  did  not  amount  to  an  invitation  to  alight. 
I  think,  however,  that  the  jurors  were  entitled  to  consider 
that  fact  as  one  of  importance  in  the  case,  especially  when 
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coupled  with  the  other  fact  found,  that  the  words  "Keep 
your  seats"  were  called  out  shortly  afterwards,  though  not, 
as  I  infer,  until  after  the  accident  had  happened.  I  think 
the  jurymen  were  entitled  to  put  their  own  construction  on 
these  mcts  in  connection  with  the  other  circumstances  of 
the  case. 

On  the  whole  I  think  this  case  was  one  which  ought  to 
have  been  left  to  the  jury;  and  though  in  most  cases  I 
should  feel  that  the  difference  which  exists  between  my  own 
opinion  and  that  of  the  very  learned  judges  who  constituted 
the  majority  in  the  court  below,  was  a  strong  ground  for 
causing  me  to  doubt  the  correctness  of  my  own  view,  yet  I 
must  own  that  in  this  case  the  great  difference  of  opinion 
which  appears  in  the  judgments  below  increases  my  confi- 
dence in  thinking  that  the  question  was  one  properly  for 
the  jury  and  not  for  the  judge,  and  the  fact  that  cases  of  the 
class  to  which  the  present  belongs  so  constantly  divide  the 
judges  in  opinion,  and  often  lead  to  decisions  which  it  is 
almost  impossible  to  reconcile  with  each  other,  seems  to  me 
to  afford  an  additional  reason  for  thinking  that  in  this  case 
the  learned  judge  by  nonsuiting  the  plaintiff  departed  from 
the  old  maxim  of  the  English  law,  ^'Ad  qtuesiionem  facU 
nan  respondent  Jndicesy 

My  lords,  my  Brother  Keating  concurs  in  this  opinion. 

Mb.  Justice  Brett:  My  lords,  before  determining 
whether  there  is  or  is  not  evidence  fit  to  be  left  to  a  jury  in 
sujjport  of  questions,  one  must  know  what  the  questions  are 
wmch  are  to  be  so  left.  It  seems  impossible  to  answer  satis- 
231]  factorily  the  question  whetherthere  wasor  wasnot*evi- 
dence  of  neglijgence  which  ought  to  have  been  left  to  the 
jury,  without  first  determining  the  form  in  which  the  ques- 
tion of  negligence,  if  left,  should  be  judicially  stated  to  a 
jury.  It  is  farther  necessary,  as  it  seems  to  me,  to  consider  the 
formula  which  should  be  applied  to  the  facts  in  evidence, 
in  order  to  see  whether  they  ought  or  ought  not  to  be  left  to 
the  juiy.  And  farther,  how  much  of  the  dealing  with  facts 
is  within  the  province  of  the  judge,  and  how  much  is  exclu- 
sively within  the  province  of  the  jury.  These  are  the  ques- 
tions which  have  been  differently  treated  in  form  by  different 
judges,  and  which  might  be  rendered  more  easy  of  solution 
as  tney  arise,  if  definite  propositions  with  regard  to* them 
were  enunciated  by  a  paramount  authority.  They  are  all 
questions  of  law ;  that  is  to  say,  of  principle.  It  seems  to 
me  that  nothing  can  be  a  principle  or  rule  of  law,  that  is  to 
say,  there  is  nothing  which  a  court  or  judge  can  have  to 
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rule  as  a  question  of  law,  which  cannot  be  brought  within 
some  general  rule  or  principle  which  may  be  predicated. 

The  cases  to  which  your  lordships'  question  refers  are 
cases  in  which  a  passenger  by  railway  brings  an  action 
against  a  railway  company  to  recover  damages  for  injuries 
allied  to  have  been  incurred  by  reason  of  the  negligence 
of  the  defendants  or  their  servants.  What  is  the  direction 
in  point  law  which  ou^ht  to  be  given  to  the  jury  at  the  trial  1 
It  IS  this :  that  the  plaintiff  founds  his  claim  upon  an  alle- 
gation that  he  has  suffered  iniury  by  reason  of  the  negli- 
gence of  the  defendants  or  their  servants.  If  he  has  so 
suffered  from  such  a  cause  his  claim  is  weU  founded,  be- 
cause it  is  an  implied  part  of  the  contract  of  carriage  that 
the  defendants  and  their  servants  will  use  reasonable  care 
and  skill  in  the  conveyance  of  the  passenger  to  his  agreed 
destination.  And  if  tne  defendants  or  their  servants  have 
been  negligent  or  wanting  in  reasonable  skill  in  the  convey- 
ance, and  the  passenger  has  been  injured,  there  has  been  a 
breach  of  contract  for  which  the  defendants  are  liable,  and 
for  which  the  passenger  is  entitled  to  compensation  by  way 
of  damages. 

The  proposition  therefore  which  the  plaintiff  undertakes 
to  substantiate  is  that  he  has  suffered  injury  by  reason  of 
the  negligence  of  the  defendants  or  their  servants.  In  order 
to  make  this  out  the  plaintiff  must  prove  that  the  defen- 
dants or  their  servants,  *or  both,  have  been  guilty  of  [232 
negligence,  that  such  negligence  caused  him  injury,  that  as 
between  him  and  the  defendants  it  was  the  sole  cause  of  the 
injury ;  that  is  to  say,  that  he  did  not  by  amr  negligence  of 
his  own  contribute  to  the  injury  he  has  suffered.  This  di- 
rection, however,  is  not  jret  sufficient.  It  requires  to  be 
amplified  by  a  legal  definition  of  what  amounts  to  negli- 
gence. That  definition  is,  that  negligence  consists  in  the 
doing  of  some  act  which  a  person  of  ordinary  care  and  skill 
would  not  do  under  the  circumstances,  or  in  the  omitting  to 
do  some  act  which  a  person  of  ordinary  care  and  skill  would 
do  under  the  circumstances.  The. final  and  full  and  strict 
direction  to  a  jury  therefore  in  such  cases  is  contained  in 
the  following  questions :  Have  the  defendants  or  their  ser- 
vants done  anjrthing  in  the  conveyance  of  the  plaintiff  to  his 
destination  which  persons  of  ordinary  care  and  skill  under 
the  circumstances  would  not  have  done,  or  have  they  or  their 
servants  omitted  to  do  anything  which  persons  of  ordinary 
care  and  skill  under  the  circumstances  would  have  done  ? 
Have  they  or  their  servants  bv  such  act  of  commission  or 
omission  caused  injury  to  the  plaintiff?    Did  the  plain- 


182  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Bridges  v.  Directors,  Ac,  of  North  London  Railway  Co. 

tiff  do  anything  which  a  person  of  ordinary  care  and  skill 
would  not  have  done  under  the  circumstances,  or  omit  to 
do  anything  which  a  person  of  ordinary  care  and  skill 
would  have  done  under  the  circumstances,  and  thereby  con- 
tribute to  the  accident  ?  The  plaintiff  can  only  recover  if  he 
satisfies  the  jury  by  evidence  that  the  defendants  or  their 
servants  were  guilty  of  negligence  as  described,  and  that  he 
has  been  injured  thereby,  and  that  he  has  not  been  guilty 
of  negligence  as  described  contributing  to  the  accident. 

Such  18  the  direction  to  the  jury,  but  before  giving  this 
direction  it  is  the  duty  of  the  judge  to  determine  whether 
there  is  evidence  fit  to  be  left  to  the  jury  on  each  of  the 
propositions  which  it  is  necessary  that  the  plaintiff  should 
estaublish.  This  being  a  duty  cast  exclusively  on  the  judge 
is  a  question  to  be  decided  according  to  some  proposition  or 
rule  of  law.  What  is  that  proposition  or  rule  of  law  which 
the  judge  is  bound  to  apply  to  the  evidence  in  order  to  de- 
termine this  question  oi  law  i  It  cannot  merely  be,  is  there  , 
evidence  ?  That  has  no  meaning  without  a  farther  propo- 
sition defining  when  it  is  to  be  considered  in  i)oint  of  law 
that  there  is  evidence.  Without  a  proposition  or  rule 
233]  *which  can  be  enunciated  or  predicated,  there  is  no 
rule  of  law  j  a  rule  of  law  can  always  be  predicated  in  terms. 
The  proposition  seems  to  me  to  be  this :  are  there  facts  in 
evidence  which  if  unanswered  would  justify  men  of  ordinary 
reason  and  fairness  in  aflirming  the  question  which  the 
plaintiff  is  bound  to  maintain  ?  It  may  be  said  that  this  is 
so  indefinite  as  to  amount  to  no  rule,  that  it  leaves  the 
judge  after  all  to  say  whether  in  his  individual  opinion  the 
facts  in  evidence  would  prove  the  proposition ;  but  I  cannot 
think  so.  It  is  surely  possible  to  admit  that  reasonable  and 
.  fair  men  might  come  to  a  conclusion  which  one  self  would 
not  arrive  at.  And  judges  may  be  able  reasonably  to  say 
frequently,  that  although  they  would  not  upon  the  facts 
have  come  to  the  same  conclusion  to  which  the  jury  has 
come,  yet  they  or  he  cannot  say  but  that  reasonable  and 
fair  men  might  agree  with  the  conclusion  of  the  jury ;  or, 
in  other  words,  that,  although  they  would  not  have  arrived 
at  the  same  conclusion,  it  is  not  contrary  to  reason  to  have 
arrived  at  it. 

The  judge  must,  therefore,  before  directing  the  jury  in  the 
terms  above  set  forth,  first  determine  the  following  questions  : 
Are  there  facts  in  evidence  upon  which,  if  unanswered,  men 
of  ordinary  reason  and  fairness  might  fairly  say  that  the 
plaintiff  had  been  injured  by  some  act  of  commission  or 
omission  by  the  defendants  or  their  servants  ?    Are  there 
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facts  in  evidence  upon  which,  if  unanswered,  men  of  ordi- 
nary reason  and  fairness  might  fairlv  say  that  any  such  act 
of  commission  or  omission  was  sucn  as  a  person  of  reason- 
able care  and  skill  under  the  same  circumstances  would  have 
done  or  omitted  to  do  ?  Are  there  facts  in  evidence  upon 
which,  if  unanswered,  men  of  ordinary  reason  and  fairness 
might  fairly  say  that  the  plaintiff  had  not,  in  a  manner  con- 
tributing to  the  accident,  done  anything  or  omitted  to  do 
anything  which  a  person  of  ordinary  care  and  skill  under 
the  same  circumstances  would  not  have  done  or  would  have 
donei 

If  the  judge,  not  deciding  the  final  issues  according  to  his 
own  individual  view,  but  determining  according  to  the  prop- 
ositions last  laid  down,  holds  that  there  is  no  evidence  nt 
to  be  left  to  the  jury  on  some  one  of  the  cardinal  questions 
before  stated,  he  must  direct  the  jury  as  matter  of  law  that 
there  is  no  case  in  favor  of  the  plaintiflE,  or  he  must  nonsuit 
the  plaintiflf.  If  he  holds  that  *there  is  evidence  on  [234 
each  of  the  cardinal  questions,  he  must  leave  the  case  to  the 
jury  according  to  the  direction  in  point  of  law  before  laid 
down  in  this  opinion.    When  the  ludcehas  so  directed  the 

{'ury  as  to  the  law  he  has  finished  ail  which  it  is  legal  for 
dm  exclusively  to  determine  in  the  case.  He  ought  then, 
though  I  do  not  think  there  is  any  legal  absolute  obligation 
on  him  to  do  so,  to  point  out  to  the  jurors  the  bearing  of  the 
facts  in  evidence  upon  each  of  the  questions  which  they  must 
determine,  and  which  of  the  facts  are  in  his  judgment  in  dis- 
pute, and  that  there  are  not  only  the  facts  directly  deposed 
to  which  are  to  be  considered,  but  facts  or  propositions  of 
fact  which  are  to  be  inferred  from  the  facts  directly  deposed 
to,  and  finally  that  it  is  for  them  to  say  whether  the  facts 
directly  in  evidence  and  adopted  by  them,  and  the  facts  and 
propositions  of  fact  inferred  bv  them,  do  or  do  not  amount 
in  their  judgment  to  proof  oi  the  propositions  which  the 
plaintiff  is  bound  to  maintain.  But  the  judge  has  no  lecal 
right  either  directly  or  indirectly  to  force  upon  the  jury  nis 
view  of  any  fact  or  inference  of  fact.  Yet  he  will  do  so  if 
he  states  questions  of  fact  as  if  they  were  questions  oiE  law. 
For  instance,  when  he  asks  whether  what  happened  amounted 
to  an  invitation  to  the  plaintiff  to  alight,  if  he  leaves  that 
question  without  explanation,  )ie  leads  the  jury  to  conclude 
that  if  there  was  nothing  amounting  to  an  invitation,  the 
plaintiff  in  alighting  must  have  been  guilty  of  want  of  ordi- 
nary care,  let,  surely,  he  may  not  have  been  so  guilty 
though  there  was  nothing  like  an  invitation.  So  when  it  is 
asked  whether  what  was  done  or  omitted  amounted  to  a 
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trap.  The  iurors  are  led  to  believe  that  if  there  was  no  trap 
the  plaintiff  must  have  been  guilty  of  a  want  of  ordinary 
care  or  skill  in  alighting.  Yet,  again,  he  may  not  have 
been  so  guilty,  though  there  was  nothing  like  a  trap.  So 
when  judges  have  stated  that  the  calling  out  of  the  name  of 
a  station  is  no  intimation  that  the  passengers  may  on  the 
stopping  of  the  train  alight.  That  seems  to  me  to  be  a  mat- 
ter of  exi)erience  of  life  and  habits,  which  is  solely  for  the 
determination  of  the  jury.  And  so,  finally,  when  a  judge 
lays  down  that  if  such  ana  such  things  were  done,  or  omittod 
to  be  done,  there  was  or  was  not  a  want  of  ordinary  care  or 
skill,  he  has,  in  my  opinion,  laid  down  a  proposition  of  feet 
and  not  of  law.  Wnat  men  of  ordinary  care  and  skill 
235]  would  or  would  not  do  under  certain  *circumstances 
is  matter  of  experience,  and  so  of  fact,  which  a  jury  only 
ought  to  determine.  It  seems  to  me  that  it  will  aid  the  con- 
sideration of  what  is  the  proposition  or  rule  of  law  which  is 
to  govern  the  determination  of  a  judge  whether  there  is  or  is 
not  evidence  fit  to  be  left  to  a  jury,  to  consider  what  duty 
with  regard  to  facts  is  cast  upon  the  judge  after  the  jury  has 
found  a  verdict.  He  must  undoubtedly  determine  whether 
the  verdict  is  against  the  weight  of  evidence.  Here,  again, 
I  think  that  a  definite  rule  of  conduct,  or,  in  other  words,  a 
definite  proposition  for  legal  application,  which  is,  I  think, 
a  proposition  of  law,  to  be  applied  to  the  facts  in  evidence, 
should  be  laid  down.  That  proposition  cannot  be  whether 
the  judge  agrees  in  opinion  with  the  jury.  If  so,  the  judge 
has  left  to  me  jury  evidence  which  he  has  already  decided 
to  be  such  as  it  is  not  unreasonable  to  act  upon,  and  yet 
when  it  is  acted  on  he  overrules  it.  I  do  not  speak  here  of 
the  cases  in  which  a  judge  may,  for  precaution's  sake,  leave 
matter  to  the  jury,  reserving  for  more  careful  consideration 
by  the  court  the  question  whether  there  was  evidence  fit  to 
be  left  to  the  jury.  The  proposition  or  rule  of  conduct  to 
be  applied  to  the  consideration  of  the  verdict  seems  to  me 
to  be  identical  with  that  to  be  applied  to  the  evidence  before 
leaving  the  case  to  the  jury.  It  is,  again,  not  whether  the 
judge  would  have  decided  in  the  same  way,  but  whether  the 
verdict  is  such  as  reasonable  and  fair  men  might  not  unfairly 
arrive  at,  or,  in  other  words,  whether  the  decision  is  such  as 
would  be  clearly  wrong  in  the  judgment  of  the  great  majority 
of  ordinarily  reasonable  and  fair  men. 

The  importance  of  the  distinction  as  applied  to  this  class 
of  cases  seems  to  me  to  be  manifest.  A  judge  may  be  of 
opinion  that  the  calling  out  of  the  name  of  the  station  ought 
not  in  any  way  to  actuate  the  passenger ;  jury  after  jury 
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may  decide  that  according  to  the  ordinary  understanding 
both  of  railway  officials  and  passengers  it  is  an  indication 
upon  which  a  passenger  may  fairly  rely  that,  directly  the 
train  stops  he  may,  unless  he  receives  some  other  warning, 
safely  alight.  A  judge  may  think  that  if  a  passenger  him- 
self opens  the  carriage  door  and  alights,  it  is  conclusive 
against  him  that  he  alighted  without  ordinarjr  care ;  jury 
after  jury  may  find  that  a  passenger  may,  without  being 
guilty  of  a  wjpt  of  ordinary  care,  himself  open  the  door  and 
alight.  A  *judge  may  propose  this  dilemma :  If  the  [236 
passenger  alights  and  lalls  when  it  is  dark  he  is  imprudent 
and  cannot  recover ;  if  he  descends  and  falls  when  it  is  light 
he  is  unskilful  and  cannot  recover.  A  jury  may  find  that 
neither  part  of  this  dilemma  is  true.  If  courts  or  a  judge 
mav  overrule  such  decisions,  because  they  or  he  do  not  agree 
witn  them,  they  ought  logically  to  overrule  decision  after 
decision.  And  yet  each  successive  decision  would  prove 
more  distinctly  the  opinion  of  men  of  ordinary  intelligence. 
If  such  decisions  may  be  overruled  on  the  mere  ground  that 
the  courts  or  judges  do  not  agree  with  them,  juries  are  bound 
to  matters  of  fact  by  the  view  of  the  judges  as  to  facts.  This 
cannot  be. 

But  if  the  proposition  which  I  have  intimated  as  correct 
be  true,  and  oe  enunciated  by  the  authority  of  your  lord- 
ships' House,  the  discussion  will  be  narrowed,  and  it  will 
be  settled  that  the  judge  in  determining  whether  there  is 
evidence  fit  to  be  left  to  the  jury,  and  the  court  or  judge,  in 
determining  whether  a  verdict  is  against  the  weight  of  evi- 
dence, ought  not  to  decide  on  the  mere  ground  of  their  or  his 
own  individual  opinion,  but  to  determine  whether  it  can  be 
truly  said  that  men  of  ordinary  sense  and  fairness  might  not 
decide  in  one  way  or  the  other.  This  view  seems  to  me  to 
be  that  adopted  in  the  court  of  Exchequer  Chamber  in  Cockle 
V.  The  Sovzh  Eastern  Railway  Company  (*). 

My  lords,  the  paramount  importance  which  I  attach  to 
the  enunciation  of  a  rule  of  conduct  or  of  decision  by  your 
lordships  is,  that  it  will  prevent  the  decisions  in  these  cases 
from  being  governed  by  the  many  different  views  taken  by 
different  judges  of  facts  of  every  day  occurrence  in  life,  and 
which  no  one  can  say  are  questions  of  law.  The  kind  of 
discussion  which  may  be  found  in  this  case  in  the  courts 
below,  and  the  differing  grounds  of  decision  to  be  found  in 
so  many  cases,  would  not  be  repeated. 


rule 


Applying  to  the  question  proi)Osed  by  your  lordships  the 
le  I  liave  submitted  to  be  the  right  one,  I  cannot  entertain 


Q)  Law  Rep.,  Y  C.  P.,  321. 
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any  doubt  that  there  was  in  this  case  evidence  fit.to  be  left 
to  the  jury,  and  I  therefore  answer  your  lordships'  question 
in  the  affirmative. 

237]  *The  Lord  Chief  Baron:  My  lords,  having  had 
the  advantag^e  of  reading  the  opinions  we  have  now  heard  de- 
livered in  this  case  by  my  brother  Denman  and  my  brother 
Pollock,  in  which,  and  in  the  chief  reasons  which  they 
assign,  I  substantially  concur ;  and  having  fully  expressed 
the  view  I  had  taken  upon  the  question  noj^  before  your 
lordships,  in  the  judgment  which  I  pronounced  in  the  Ex- 
chequer Chamber,  and  which  has  been  reported  (*),  I  for- 
bear to  trouble  your  lordships  farther  with  the  grounds  upon 
which  I  submit  that  there  was  evidence*of  negfigence  on  the 
part  of  the  respondents  which  ought  to  have  been  left  to 
the  jury;  except,  indeed,  to  observe  that  as  it  appears  that 
upon  the  arrival  of  the  train  at  the  station  at  which  the  de- 
ceased was  to  alight,  an  officer  or  servant  of  the  company 
called  out  the  name  of  the  station,  it  became  a  question 
whether  the  deceased  was  or  was  not  justified  in  presuming 
that  he  might  alight  with  safety  at  that  spot,  and  if  he  was 
justified  in  so  presuming,  whether,  under  all  the  circum- 
stances of  the  case,  there  was  negligence  on  the  part  of  the 
company  in  not  warning  the  passengers  in  the  tunnel  that  it 
would  be  unsafe  for  them  to  alight  there.  And  these  are 
questions  which  could  not  be  determined  as  matters  of  law, 
and  which  I  am  therefore  of  opinion  ought  to  have  been  sub- 
mitted to  the  jury.  Then  inasmuch  as  it  appeared  that  there 
was  afterwards  a  crv  of  *'  Keep  your  seats,"  again  a  ques- 
tion arose  whether  that  was  heard  bv  the  deceased  in  time 
to  prevent  him  from  alighting,  and  this  also  being  a  mere 
question  of  fact,  was  obviously  for  the  jury  and  not  for  the 
judge  to  determine. 

I  am,  therefore,  of  opinion  that  your  lordships'  question 
should  be  answered  in  the  affirmative. 
.  The  Lord  Chancellor  (Lord  Cairns) :  My  lords,  I  regret 
the  delay  which  has  taken  place  in  the  decision  of  this  case. 
It  is  a  case  in  which,  in  consequence  of  a  certain  amount  of 
difference  of  opinion  among  the  learned  judges  in  the  courts 
below,  your  lordships  deemed  it  right  to  have  the  assistance 
of  Her  Majesty's  Judges  at  the  hearing  of  the  appeal. 
238]  *  Your  lordships  had  the  benefit  of  their  presence  in 
the  last  session  of  Parliament,  but,  from  the  circumstance  that 
the  learned  judges  were  about  to  leave  town  for  the  summer 
circuit,  it  was  impossible  for  them  to  return  an  answer  in  the 
last  session  to  the  questions  which  your  lordships  put  to 

(')  Law  Rep.,  6  Q.  B.,  408. 
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them.  Their  answer  to  those  questions  was  howerer  returned 
a  few  weeks  since,  and  your  lordships  have  now  to  dispose 
of  the  case.  [His  lordship  here  stated  very  minutely  the 
facts  of  the  case.] 

My  lords,  in  this  state  of  things  I  will  point  out  to  your 
lordships,  in  the  first  place,  that  there  are  some  of  the  lacts 
which  are  perfectly  clear  and  which  admit  of  no  dispute. 
It  is  perfectly  clear  that,  before  this  accident  occurred,  the 
train  nad  come  to  a  standstill.  It  is  perfectly  clear  that  the 
carriage  in  which  the  deceased  was  seated  was  inside  of  the 
tunnel.  It  is  equally  clear  that  there  was  no  platform  op- 
posite that  part  of  ithe  tunnel  where  his  carriage  stopped. 
It  is  perfectly  clear  that  the  tunnel  at  the  place  in  question 
was,  even  on  a  clear  night,  imperfectlv  lighted ;  and  on  the 
night  in  question,  the  tunnel  peing  filled  with  steam,  it  was 
practically  without  light.  It  is  also  clear  that  opposite  the 
carriage  where  the  deceased  was  seated  there  was,  in  place 
of  a  platform,  a  heap  of  hard  rubbish  ;  and  it  is  clear  that 
if  the  deceased  in  that  state  of  things  got  out  in  the  tunnel 
opposite  this  rubbish,  he  was  exposed  to  the  danger  of  re- 
ceiving a  fall  from  alighting  on  the  rubbish  in  place  of 
alighting  on  the  platform. 

Up  to  that  point,  my  lords,  it  appears  to  me  that  there 
neither  is  negligence  nor  evidence  of  negligence  to  go  to  a 
jury.  It  was  not  negligence  to  stop  the  tram  in  the  tunnel ; 
it  was  not  necessarily  negligence  not  to  have  a  platform  in 
the  tunnel.  But  the  question,  and  the  only  question  in  the 
case,  appears  to  me  to  be  this :  Was  there  evidence  to  go  to 
the  jury  that  in  this  state  of  things  the  company  or  its  ser- 
vants so  conducted  themselves  as  to  lead  to  the  deceased 
getting  out  of  the  carriage  at  the  time  that  he  did  get  out  of 
it?  Now,  mv  lords,  I  certainly  do  not  desire  to  ask  your 
lordships  to  lay  down  any  rule  whatever  as  to  what  may  be 
the  consequence,  as  a  positive  rule  of  law,  of  calling  out  the 
name  of  a  station  by  the  officers  of  a  company.  But  your 
lordships  will  see  that  what  was  stated  in  evidence  in  this 
case,  and,  at  the  stage  at  which  the  trial  stopped,  was  un- 
contradicted, *was  this :  A  passenger  who  was  in  the  [239 
last  carriage  but  one  was  called  as  a  witness  and  gave  evi- 
dence that  he  heard  "Highbury"  called  at  the  far  end  of 
the  platform.  He  got  out,  and  after  he  got  out  he  heard  a 
warning,  "Keep  your  seats ;"  after  whicn  the  train  moved 
on  to  the  station.  Hearing  a  groan,  he  had  proceeded  far- 
ther back  into  the  tunnel,  and  found  the  deceased  lying 
with  his  legs  across  the  rails,  having  sustained  injuries 
which  it  is  admitted  caused  his  death.     Now,  my  lords,  in 
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that  state  of  things,  the  train  having  actually  stopped,  the 
servants  of  the  company  having  called  out  "Highbury,"  a 
station  at  which  the  train  was  intended  to  stop,  and  the  re- 
quisite time  having  elapsed  (as  was  proved  by  the  witness 
whom  I  referred  to)  for  any  of  the  passengers  to  get  out  and 
leave  the  carriage,  and  then  the  same  servants  of  the  com- 
pany having  corrected  their  mistake,  and  called  out  ''Keep 
your  seats,"  thereby  admitting  that  the  first  call  was  an  in- 
vitation to  leave  the  seats, — in  that  state  of  things  it  appears 
to  me  that,  without  explanation  or  contradiction  from  the 
other  side,  there  clearly  was,  upon  the  facts  which  I  have 
stated,  evidence  to  go  to  the  jury  of  negligence  on  the  part 
of  the  servants  of  the  defendants.  My  lords,  I  am  bound  to 
say  that  if  it  had  fallen  to  me  to  review  a  verdict  of  a  jury 
given  against  a  company  under  these  circumstances,  without 
any  evidence  to  explain  the  facts  which  I  have  stated,  I 
should  have  been  of  opinion  that  the  jury  had  come  to  a 
natural  and  proper  conclusion.  But  the  only  question  which 
your  lordships  have  to  deal  with  is,  Was  there  in  this  case 
evidence  of  negligence  to  go  to  the  jury  ?  In  my  opinioa 
there  clearly  was. 

My  lords,  the  fate  of  this  litigation  is  somewhat  singular. 
The  course  of  it  appears  to  me  to  afford  a  strong  and  marked 

groof  of  the  advantage  which  sometimes  arises  from  a  fresh 
earing,  by  way  of  appeal,  of  a  cause  of  this  kind.  At  the 
trial,  as  I  have  stated  to  your  lordships,  Mr.  Justice  Black- 
burn was  of  opinion  that  there  was  no  evidence  to  go  to  the 
jury,  and  nonsuited  the  plaintiff.  On  the  application  to  the 
Court  of  Queen's  Bench  for  a  rule  to  set  aside  the  nonsuit, 
there  were  present  Mr.  Justice  Blackburn,  Mr.  Justice  Mel- 
lor,  Mr.  Justice  Lush,  and  Lord  Chief  Justice  Cockburn. 
As  I  understand  the  observations  of  the  Lord  Chief  Justice, 
he  would  himself  have  been  of  opinion,  with  a  certain  quali- 
fication, that  there  was  evidence  of  negligence  to  go  to  the 
240]  *j^ry ;  but  he  said,  if  a  rule  was  granted,  it  would  be 
certain  in  that  court  to  be  discharged,  and  therefore  it  was 
refused.  I  take  it,  therefore,  that  in  the  Court  of  Queen's 
Bench  in  this  case  there  was  that  amount  of  difference  of 
opinion  to  which  I  have  referred.  In  the  Court  of  Ex- 
chequer Chamber,  four  Barons  of  Exchequer,  namely,  Mr. 
Baron  Bramwell,  Mr.  Baron  Channell,  Mr.  Baron  Pigott, 
and  Mr.  Baron  Cleasby,  were  of  opinion  that  the  nonsuit 
was  right,  and  that  there  was  no  evidence  to  go  to  the  jury. 
The  Lord  Chief  Baron,  Mr.  Justice  Willes,  and  Mr.  Justice 
Keating,  were  of  a  different  opinion  ;  therefore,  there  was  a 
division  of  four  against  three.     Your  lordships  have  had  the 
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benefit  of  the  opinion  of  five  learned  judges,  two  of  whom 
were  those  who  had  already  given  their  opinions  in  the  court 
below,  namely,  the  Lord  Chief  Baron  and  Mr.  Justice  Keat- 
ing, the  other  three  being  Mr.  Justice  Brett,  Mr.  Justice 
Denman,  and  Mr.  Baron  Pollock,  and  they  are  unanimously 
of  opinion  that  there  was  evidence  of  negligence  to  go  to  the 

{'ury ;  and,  so  far  as  I  am  aware,  any  of  your  lordships  who 
leard  the  case  would  also  have  no  aoubt  that  there  was  evi- 
dence of  negligence  to  go  to  the  jury.  Therefore,  looking 
both  to  the  advice  of  the  learned  judges  to  this  House,  and 
to  the  opinion  of  your  lordships,  I  think  it  may  be  taken 
that  there  has  been  no  difference  of  opinion  in  this  House 
that  there  was  evidence  to  go  to  the  jury.  I  think  that  that 
unanimilrjr  has  been  arrived  at  from  the  repeated  hear- 
ings of  this  case,  which  have  no  doubt  caused  some  delay 
and  some  expense ;  but  I  trust  the  case  may  be  found  use- 
ful in  future  as  negativing  the  idea  that,  under  circumstances 
such  as  I  have  described,  a  case  is  to  be  withdrawn  from  the 
jury,  and  the  mind  of  the  jury  not  to  be  farther  exercised 
upon  it. 

My  lords,  I  submit  to  your  lordships  that  the  proper 
course  is  to  reverse  the  ju(&ment  of  the  Exchequer  Cham- 
ber, and  (as  has  been  agreed  shall  be  done)  to  direct  that 
in  the  Court  of  Queen's  Bench,  judgment  shall  be  entered 
up  for  the  sum  assessed  by  the  jury,  namely,  £1,200. 

Lord  Hatheelby  Q)  :  My  lords,  I  entirely  concur  with 
the  views  taken  of  this  case  by  the  noble  and  learned  lord 
on  the  woolsack,  and  concurring  *with  him  especially  [241 
in  tiiat  part  of  his  observations  in  which  he  stated  that  he 
thought  we  were  not  bound  to  lay  down  any  special  rule  as 
to  what  the  effect  of  calling  out  tne  name  of  a  station  would 
be,  I  cannot  help  observing  that  when  the  name  of  a  station 
has  been  called  out^  accompanied  by  a  stoppage,  and  a  con- 
siderable interval  has  elapsed  (as  has  been  proved  by  the 
evidence  of  a  passenger  to  have  occurred  in  this  case),  there 
is  a  certain  amount  of  evidence  to  go  to  the  jury  to  author- 
ize the  finding  of  a  verdict  for  the  plaintiff,  unless  some 
explanation  could  be  given  of  the  facts  by  the  defendants, 
instead  of  their  merely  submitting  that  the  plaintiff  had 
not  produced  sufficient  evidence  to  call  upon  them  for  a 
defence. 

It  is  curious  to  remark  how  strongly  the  evidence,  when 
you  examine  it,  bears  upon  the  interval  of  time  during  the 
stoppage.     It  appears  that  the  passenger  who  gave  evidence 

Q)  Lord  Colonsay  heard  the  argument,  but  died  before  the  judgment  was  de- 
liyered. 
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got  out  just  as  the  unhappy  passenger  who  was  killed  may 
nave  got  out,  and  after  he  nad  got  out  he  heard  the  warning, 
*'  Keep  your  seats,"  after  which  the  train  moved  on  into  the 
station.  And  then  the  case  says :  "  The  witness,  hearing  a 
groan,  proceeded  farther  back  into  the  tunnel."  At  fist 
you  might  read  that  as  meaning  that  he  heard  the  groan 
after  he  had  heard  the  cry,  "  Keep  your  seats,"  and  after 
the  train  had  moved  on  into  the  station.  But  if  you  look 
narrowly  into  it,  you  will  find  that  is  not  so,  and  that  the 
train  had  not  moved  on  when  he  heard  this  ^roan ;  for,  hav- 
ing heard  a  groan,  he  proceeded  farther  back  into  the  tunnel 
and  found  the  deceased  lying  with  his  legs  across  the  rails 
between  the  wheels  of  the  carriage,  and  his  body  upon  the 
rubbish — the  wheels  had  not  touched  his  le^  or  body.  It 
is  obvious  that  there  could  have  been  no  motion  forward,  as 
his  legs  were  between  the  wheels  without  the  wheels  touch- 
ing him,  and  therefore  it  must  have  been  a  considerable  time 
that  this  train  was  so  stopped.  The  other  passenger  not 
only  gets  out,  but  has  time  to  hear  this  ^oan,  and  has  time 
to  find  the  unhappy  deceased  with  his  legs  between  the 
wheels,  and  has  time  to  find  that  the  wheels  have  not  moved 
on,  or  in  any  way  touched  him.  The  death  was  therefore 
occasioned  in  consequence  of  the  fall.  Now,  in  that  state  of 
circumstances,  the  train  having  stopped  a  sufficient  length 
of  time  to  enable  these  two  passengers  to  get  out,  and  it  not 
242]  having  been  established  in  *any  way  that  the  cry, 
*'Keep  your  seats,"  was  made  before  these  passengers  got 
out — ^mdeed,  as  regards  one  of  them,  it  was  clearly  made 
after  he  had  got  out — I  say,  in  this  state  of  circumstances,  I 
think  it  would  be  very  strong  to  say  that  there  was  not  evi- 
dence to  go  to  the  jury  in  this  case. 

My  lords,  I  entirely  concur  with  the  course  proposed  to 
be  taken  by  my  noble  and  learned  friend  on  the  woolsack. 

Judginent  of  the  Court  of  Exchequer  Chamber  reversed, 
and  the  verdict  to  be  entered  for  the  plaintiff  for  the  sum  of 
£1,200. 

Lord^  Journals^  22d  June,  1874. 

Attorney  for  appellant :  JaTnes  Fluker. 
Attorney  for  respondent :  James  BlevMnsop. 

[With  reference  to  the  eflEect  of  an  intimation  conveyed  to 
the  public  by  the  acts  of  railway  officials,  see  Th>e  North 
Eastern  Railway  Company  v.  WanZesSy  ante^  p.  1.] 
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[Law  Reports,  2  Scotch  and  IMvorce  Appeals,  34*7.] 
March  24,  ISH. 

♦Caledoniai^  Railway  Company,  Appellants ;  Gtbbe-  [347 
NOCK  AND  Wemyss  Bay  RAILWAY  COMPANY,  Respon- 
dents. 

Compuhory  Reference  to  ArbitrtUion, 

Where  under  an  agreement,  legislatively  confirmed,  the  parties  were  bound  to  set- 
tle by  arbitration  all  differences  that  might  arise  between  them  as  to  the  meaning 
and  effect  of  the  agreement,  or  as  to  the  mode  of  carrying  it  out,  it  was  held  by  the 
House  that  the  jurisdiction  of  the  conrts  was,  ^}y  this  agreement,  excluded,  and  that 
all  disputes  arising  under  it  must  be  settled  by  arbitration. 

Per  the  Lord  Chanckllor  Q)  :  We  have  here  no  room  for  the  application  of  the 
doctrine  as  to  voluntary  agreements ;  but  have  simply  to  consider  the  case  arising 

Ston  an  act  of  Parliament,  forcing  the  parties  to  have  theii*  disputes  settled,  not  by 
e  ordinary  tribunals  of  the  country,  but  by  arbitration. 

In  April,  1862,  an  agreement  was  concluded  between  the 
Caledonian  Railway  Company  and  the  promoters  of  the 
Greenock  and  Wemyss  Bay  Railway  Company,  who  had 
applied  to  Parliament  for  an  act  of  incorporation,  which 
X>assed  in  the  course  of  the  session.  By  the  agreement, 
which  was  scheduled  to  the  act,  the  Caledonian  Railway 
Company  undertook  to  work  the  projected  line  and  also  to 
contribute  one-fourth  to  its  capital.  The  line  was  opened  in 
1865,  and  has  been  worked  since  conformably  to  the  agree- 
ment, which  provided  that  the  Caledonian  Railway  Com- 
pany should  De  entitled  to  one-fourth  share  of  the  net 
reyenue,  in  consideration  of  their  contributions  and  as- 
sistance. It  appeared,  however,  that  they  soon  became 
dissatisfied  with  their  receipts.  In  February,  1871,  they 
brought  the  present  action  against  the  Greenock  and 
Wemyss  Railway  Company  demanding  payment  of  sev- 
eral sums  amounting  to  about  £3,480,  independently  of 
interest. 

The  defenders  pleaded,  in  the  first  place,  that  the  action 
was  excluded  by  a  clause  in  the  agreement  which  provided 
that  all  differences  arising  between  the  parties  should  be 

P)  Lord  Cairns. 
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settled  by  arbitration  C) ;  and,  secondly,  that  after  clearing 
the  proper  expenses  oi  the  Greenock  and  Wemyss  Bay  Rail- 
way, there  was  no  surplus  or  balance  remaining  to  meet  the 
Sursuer's  claim. 
48]  *The  Lord  OrdinarjrC)  sustained  the  first  plea,  and 
dismissed  the  action.  Against  his  interlocutor  the  Caledo- 
nian Railway  Company  reclaimed  to  the  First  Division  of 
the  Inner  House,  wno,  taking  the  assistance  of  three  judges 
of  the  Second  Division,  and  making  in  all  seven  judges, 
decided  on  the  2d  of  July,  1872  ("),  that  the  question 
''fell  to  be  settled  by  arbitration  under  the  18th  article 
of  the  agreement; — superseding  further  consideration  of 
the  cause  untU  the  said  question  should  be  settled  by  arbi- 
tration in  the  manner  prescribed  by  the  Railways  Clauses 
Consolidation  (Scotland)  Act,  1846"  (*).  Against  this  judg- 
ment the  Caledonian  Railway  Company  appealed  to  the 
House. 

The  Attorney-General  ('),  and  Mr.  Kay,  Q.C.,  were  heard 
for  the  appellants. 

The  Lord  Advocate  (•),  and  Mr.  Cotton,  Q.C.,  appeared  for 
the  respondents ;  but  were  not  called  upon  to  address  the 
House,  whose  judgment  was  delivered  at  once,  in  conformity 
with  the  following  opinion : 

The  Lord  Chancellor  H  :  My  lords,  the  question  in  this 
case  is,  whether  the  respondents  were  well  founded  in  their 
first  plea,  which  alleged  that  the  action  brought  against 
them  was  excluded  by  clause  18  of  the  agreement.    That 

Sjreement  was  entered  into  with  the  Caledonian  Railway 
ompany,  then  an  incorporated  company.  The  contrac- 
tors on  the  other  part  were  the  promoters  of  the  Grreenock 
and  Wemyss  Bay  Railway,  aU,  or  some  of  them,  becom- 
ing afterwards  its  directors.  The  agreement  would  not, 
without  more,  have  been  binding  on  the  Grreenock  and 
Wemvss  Bay  Railway  Company,  when  incorporated ;  and 
therefore  it  was  scheduled  to  the  act  of  Parliament  which 
incorporated  the  Greenock  and  Wemyss  Bay  Railway  Com- 
pany, and  a  special  clause  (•)  was  inserted,  reciting  tnat : 

An  affreement  had  been  entered  into  between  the  provisional  directors  of  the 
GreeAocK  and  Wemyss  Bay  Railway  Company  ana  the  Caledonian  Railway 
849]  ^Company,  in  relation  to  the  construction  and  the  maintenance  of  the  railway 
and  other  works  by  this  act  authorized,  the  working  and  management  of  the  traffic 
thereon,  the  fixing  and  apportionment  between  the  said  compames  of  tolls,  rates,  and 

Q)  See  the  Lord  Chancellor's  opinion,  (<)  8  A  9  Vict.  c.  88,  s.  119. 

infra, y.  848.  ,  (*)  Sir  Richard  BaggaUay. 

(«)  Lord  Ormidale.  (•)  Mr.  Gordon,  Q.C. 

(■)  Scotch  Reports,  8d  Series,  vol.  x.,  (')  Lord  Cairns, 

p.  898.  («)  The  59th. 
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chaises,  and  other  matters  in  connection  therewith ;  and  it  is  expedient  that  the  said 
agreement  should  he  sanctioned.  The  said  agreement  shall  be,  and  the  same  is  hereby 
sanctioned  and  confirmed,  and  shall  be  as  valid  and  obligatory  upon  the  company  and 
the  Caledonian  Railway  Company  respectively,  as  if  those  companies  had  been  aa- 
thorized  by  this  act  to  enter  mto  the  said  a^eement,  and  as  if  the  same  had  been 
duly  executed  by  them  after  the  passing  of  tliis  act. 

Up  to  this  point,  the  enactment  does  no  more  than  give 
statutory  validity  to  the  agreement ;  but  the  clause  proceeds 
in  these  words : 

And  it  shall  be  lawful  for  the  company  (that  is,  the  Greenock  and  Wemyss  Bay 
Railway  Company)  and  the  Caledonian  Railway  Company  respectively,  and  uiey  are 
hereby  requii^d,  to  implement  and  fulfil  all  the  provisions  and  stipidations  in  the 
said  agreement  contained. 

Now,  my  lords,  I  apprehend  it  to  be  clear  beyond  the 
possibility  of  argument,  that  when  an  agreement  between  two 
companies  who  are  coming  for  an  act  of  Parliament  is 
scheduled  to  the  act  of  Parliament,  and  when  an  enactment 
is  found  in  the  body  of  the  act  that  each  company  shall  be 
required  to  implement  and  fulfil  all  the  provisions  and  stipu- 
lations in  the  agreement,  every  provision  and  stipulation  in 
that  agreement  becomes  as  ooligatory  and  binding  on  the 
two  companies  as  if  those  provisions  had  been  repeated  in 
the  form  of  statutory  sections. 

To  find  what  is  the  provision  contained  in  the  statute  with 
reference  to  the  matter  now  under  consideration  we  turn  to 
the  18th  clause  of  the  agreement,  which  is  as  follows : 

AU  differences  which  may  arise  between  the  parties  hereto  respecting  the  true 
meaning  or  effect  of  this  agreement,  or  the  mode  of  carrying  the  same  into  operation, 
shall,  from  time  to  time,  so  often  as  any  such  questions  or  differences  shall  arise,  be 
referred  to  arbitration  in  terms  of  the  Railways  Clauses  Consolidation  (Scotland) 
Act,  1845  (»). 

I  am  at  present  addressing  myself  to  the  argument  which 
was  urgedT  at  the  bar,  that  there  was  in  this  case  nothing 
more  tlutn  one  of  those  voluntary  agreements  or  contracts  to 
refer  to  arbitration,  which,  without  more,  would  not  exclude 
the  jurisdiction  of  the  court.  But  it  apj^rs  to  me  to  be 
entirely  a  misapprehension  to  describe  tms  as  a  voluntaiy 
agreement.  It  has  become  a  statutory  obligation.  This 
18th  clause  must  now  be  read  as  if  it  were  a  ^section  [350 
of  the  act,  and  as  if  the  act  had  said  in  so  many  words  that 
all  differences  which  may  arise  between  the  parties  hereto 
respecting  the  true  meaning  or  effect  of  this  agreement,  or 
the  mode  of  carrying  the  same  into  operation,  shall,  from 
time  to  time,  be  referred  to  and  settled  by  arbitration.  It 
appears  to  me  clear,  beyond  any  doubt  whatever,  that  we 
have  here  no  room  for  the  application  of  the  doctrine  which 
has  so  much  occupied  the  attention  of  the  courts  as  to  the 

(')  8  A9  Vict.,c.  88,8.  119. 

9  Eng.  Rep.  25 


194  SCOTCH  APPEALS.  [L.  R. 

1874    Caledonian  Railway  Co.  v.  Greenock  and  Wemyas  Bay  Railway  Co. 

effect  of  voluntary  agreements,  but  simply  to  consider  the 
case  arising  upon  an  act  of  Parliament  forcing  the  parties  to 
have  their  disputes  settled,  not  by  the  ordinary  tribunals  of 
the  country,  but  by  a  reference  to  arbitration.  * 

There  remains  the  question,  is  the  dispute  which  has 
arisen  a  difference  between  the  parties  "respecting  the  true 
meaning  or  effect  of  this  agreement,  or  the  mode  or  carrying 
the  same  into  operation  'i  The  Grreenock  and  Wemyss  Bay 
Kailway  Company  were  to  make,  and  to  be  at  all  events  the 
nominal  proprietors  of,  their  railway;  but,  when  made,  it 
was  to  be  worked  by  the  Caledonian  Company.  The  Cale- 
donian Company  were  to  contribute  £30,000  to  a  capital 
which  was  to  amount  in  the  whole  to  £120,000,  and  the 
remaining  £90,000  was  to  be  provided  by  the  Grreenock  and 
Wemyss^ay  Railway  Company.  In  respect  of  their  trouble 
and  expenditure  in  working  the  railway,  the  Caledonian 
Company  were,  in  the  first  instance,  to  have  one-half  (60  per 
cent.)  of  the  gross  earnings,  to  compensate  them  for  the  work- 
ing expenses.  The  other  moiety  was  to  be  placed  in  the 
hands  of  the  proprietors  of  the  line,  the  Grreeenock  and 
Wemyss  Bay  Kailway  Company,  and  out  of  that  other 
half,  certain  expenses  connected  with  the  maintenance  of 
the  line,  and  the  maintenance  of  the  Grreenock  and  Wemyss 
Baj  Bailway  Company,  were  to  be  deducted.  Up  to  tnat 
pomt  there  is  no  dispute  between  the  parties,  and  those  de- 
ductions have  from  time  to  time  been  made  in  a  manner 
against  which  no  complaint  is  alleged.  But  then,  over  and 
above  the  capital  of  £120,000,  the  Greenock  and  Wemyss 
Bay  Railway  Company  were  to  be  allowed  to  borrow  £40,000, 
ana  had  what  are  called  borrowing  powers  given  to  them 
for  that  purpose.  Those  borrowing  powers  were  in  sub- 
stance an  incorporation  of  the  ordinary  Clauses  Consolida- 
tion Act,  with  \^ich  your  lordships  are  familiar.  Mortgages 
3511  of  the  undertaking  were  to  be  created,  nor  *was  there 
any  limitation  whatever  of  the  ordinary  characteristics  which 
borrowing  powers  possess. 

The  agreement  went  on  to  provide  that  after  the  expenses 
to  which  I  have  referred  were  deducted,  the  net  earnings 
were  to .  be  divided,  three-fourths  being  received  'by  the 
Greenock  and  Wemyss  Bay  Railway  Company  and  one- 
fourth  by  the  Caledonian  Railway  Company. 

The  difference  which  has  arisen  between  the  parties  here 
is  not  respecting  the  true  meaning  or  effect  of  this  agreement, 
because  the  words  of  the  agreement  are  clear  and  plain 
enough,  but  respecting  the  mode  of  carrying  the  agreement 
into  operation,  having  regard  to  the  paramount  riglits  of  the 
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mortgagees  which  the  legislature  has  allowed  to  be  created. 
The  contract  to  refer  to  arbitration  is  clearly  obligatory,  and 
it  is  equally  clear  that  a  difference  has  arisen  as  to  the  mode 
of  carrying  the  agreement  into  operation,  and,  if  so.  Parlia- 
ment has  ordered  that  it  shall  be  referred  to  the  decision  of 
an  arbitrator. 

It  appears  to  me  that  the  action  in  the  Court  of  Session  is 
excluaed  b v  the  18th  clause  of  the  agreement,  and  therefore, 
concurrently  with  the  judges  in  the  court  below,  I  humbly 
move  your  lordships  to  dismiss  this  appeal  with  costs. 

LoBD  Chelmsford  :  My  lords,  my  noble  and  learned 
friend  has  put  the  question  before  your  lordships  so  very 
clearly,  that,  agreeing  as  I  do  entirely  with  him,  I  do  not 
think  I  can  usefully  add  anything  to  what  he  has  said. 

LoBD  Hatherley  :  My  lords,  J  am  of  the  same  opinion. 

Lord  Selborne  :  I  also  am  of  the  same  opinion. 

Interlocutor  affwrned;  and  appeal  dismissed^ 
with  costs. 

Agents  for  the  appellants :  Orahames  &  Wardlaw. 
Agents  for  the  respondents :  SiToson^  WaJceford  &  Simson. 


[Law  Reports,  2  Scotch  and  Divorce  Appeals,  861.] 
April  21,  1874. 

♦Watt,  Appellant;   Ligertwood  and   Daniel,   [361 

Respondents. 

Oonlempt  of  Court — ImpriaanmerU. 

When  a  judse,  in  the  legitimate  exercise  of  his  jurisdiction,  is  defiantly  disobeyed, 
he  may  oonmut  the  offender  instantly  to  prison  for  contempt  of  court 

Proeeas-caption, 

A  docoment  in  manilnu  curia  having  been  carried  away  by  an  agent  regardless  of 
the  judge's  remonstrances : 

Jidd^  that  a  process-caption  was  a  proper  remedy,  and  that  notice  of  its  issue  was 
unnecessary. 

The  appellant,  an  advocate  in  Aberdeen,  presented,  on 
behalf  of  a  client,  a  petition  praying  an  interdict  from  the 
sheriff  against  the  sale  of  certain  bathing  machines.  The  peti- 
tion was  opposed.  After  hearing  the  appellant  and  the  agents 
of  the  other  party,  on  the  19th  of  March,  1867,  the  sheriff 
refused  the  interdict ;  but  when  he  was  about  to  have  his 
judgment  written  out  and  signed  on  the  petition,  the  appel- 
lant laid  hold  of  it,  saying,  *'I  withdraw  the  petition." 
The  sheriff  thereupon  told  ihe  appellant  that  the  petition 
Qould  not  be  withdrawn,  and  ordered  the  appellant  to  restore 
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it  to  the  clerk ;  intimating  at  the  same  time  that  disobedience 
to  the  order  would  be  treated  as  "a  contempt  of  court." 
The  appellant  nevertheless  walked  off,  carrying  with  him 
the  petition ;  whereupon  the  sheriff  informed  the  clerk  that 
he  (uie  clerk)  would  oe  held  responsible  for  the  recovery  of 
the  petition.  The  clerk,  therefore,  at  once  asked  and  ob- 
tain^ from  the  sheriff  a  process-caption  against  the  appel- 
lant, and  a  sheriff's  officer  was  despatched  with  it  to  get 
back  the  document  or  imprison  the  appellant  When  me 
court  functionarjr  entered  the  appellant's  office  and  de- 
manded the  petition,  the  appellant  threw  it  into  the  fire. 
He  was  thereupon  seized  and  lodged  in  prison,  where  he 
remained  till  the  following  day,  when  he  was  released. 

The  action  was  brought  by  the  appellant  in  May,  1867, 
against  the  sheriff,  the  sheriff-clerk,  and  the  sheriff-clerk- 
depute,  concluding  that  the  process-caption  should  be  re- 
scinded and  annulled,  and  that  the  defenders  should  be 
362]  ordered  to  pay  the  appellant  *£5,000  for  damages  in 
respect  of  his  imprisonment.  The  Lord  Ordinary  (*),  on  the 
24th  of  November,  1870,  dismissed  the  action,  and  his  inter- 
locutor was  adhered  to  by  the  second  division  of  the  court 
below,  who  decided,  however,  on  the  28th  of  October,  1871, 
that  *'  no  expenses  were  due  to  either  party ;"  their  lordships 
differing  in  their  opinions  as  to  the  issue  of  the  process- 
caption  without  notice. 

Mr.  Watt  appealed  to  the  House  against  the  judgment  of 
the  Court  of  Session  dismissing  his  action.  The  sheriff- 
clerk  and  the  sheriff-clerk-depute  also  presented  a  cross  ap- 
peal, complaining  that  costs  had  not  been  awarded  to  them  Q. 

Mr.  John  Pearson^  Q.C.,  and  Mr.  A.  Bohertson^  on  behalf 
of  the  appellant,  contended  that  the  document  taken  away 
in  this  case  was  not  the  property  of  the  court,  but  the 
private  property  of  the  appellant ;  secondly,  that  a  process- 
caption  was  an  inappropriate  remedy,  which  at  all  events 
ought  not  to  have  oeen  issued  without  prior  notice  to  the 
appellant ;  and  thirdly,  that  the  appellant  was  entitled  to 
damages  suitable  to  his  professional  status,  which  had  been 
seriously  affected  by  his  imprisonment. 

The  Jbord  Advocate  ("),  and  Mr.  J,  T.  Anderson^  who  ap- 
peared for  the  respondents,  were  not  called  upon  to  reply, 
their  lordships,  at  the  close  of  the  argument  for  the  appel- 
lant, delivering  the  following  opinions  : 

The  Lord  Chancellob  (*) :   My  lords,  by  one  of  the  prac- 

(')  Lord  Mackenzie.  («)  Mr.  Gordon,  Q.C. 

(')  The  case,  as  decided  in  the  court  of        (^)  Lord  Cairns. 
Session,  is  reported  in  tlie  Scottish  Jurist, 
vol.  xliv.,  p.  241. 
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titioners  in  the  Sheriff  Court  of  Aberdeen  an  act  was  com- 
mitted in  the  year  1867  which  I  am  unable  to  describe  in  any- 
other  way  than  as  a  gross  and  unjustifiable  contempt  of 
court.  A  document,  wnich  this  House  has  held  to  be  part 
of  the  process  depending  in  the  court  (*),  and  which  was 
clearlj  in  custodid  curicB^  was  carried  away  by  the  appel- 
lant, m  defiance  of  an  express  order  from  the  judge,  and 
after  distinct  intimation  had  been  given  to  the  appellant 
that  if  he  removed  *the  document  in  question  the  act  [363 
would  be,  and  would  be  treated  as,  a  contempt  of  court. 

On  the  part  of  the  api)ellant  it  is  suggested  that  what  the 
court  ought  to  have  done  was  to  issue  a  process-caption, 
with  all  the  accompaniments  by  which  it  is  ordinarily- 
accompanied,  and  that  he  should  have  given  notice  to  the 
appellant  for  a  certain  number  of  hours  before,  requiring  him 
to  return  the  document,  and  stating  that  if  he  did/ not  return 
it,  a  process-caption  would  issue.  This  process-caption  is  a 
proceeding  applicable  to  cases  in  which  a  practitioner  of  the 
court  borrowing  a  document  belonging  to  the  court  gives  a 
receipt  for  it,  and  is  under  an  obligation  to  return  it  when 
called  upon.  In  those  cases  notice  must  be  given,  there 
being  no  time  originally  fixed  for  the  duration  of  the  loan  ; 
and  that  notice  must  precede  any  process  for  the  purpose 
of  enforcing  the  return.  But,  my  lords,  any  procee<Mng  of 
that  kind  would  have  been  entirely  inapplicable  to  the 
present  case. 

Well,  then,  what  could  the  judge  do?  In  my  opinion, 
treating  this  as  he  stated  he  would  treat  it,  as  a  contempt  of 
court,  ne  might  have  proceeded  at  once  with  the  cognizance 
he  had  of  the  whole  subject,  and  vindicated  the  dignity  of 
the  court  by  ordering  the  offender  to  be  committed  without 
more,  leaving  the  contempt  to  be  purged  in  the  usual  way. 
But,  my  lords,  there  were  also  two  other  courses,  not  differ- 
ing very  materiallv  from  that  which  I  have  mentioned,  and 
each  of  them  milder  and  gentler,  which  is  described  by 
Lord  Neaves  ('),  who  says  that  "it  was  competent  to  the 
sheriff,  within  whose  cognizaiu;e  and  in  whose  presence  the 
pursuer's  proceedings  took  place,  to  have  issued  a  summary 
order  or  warrant  ordering  the  pursuer  to  restore  the  petition, 
of  which  he  so  took  possession,  and,  failing  his  immediately 
restoring  the  same,  for  his  immediate  imprisonment  till  that 
order  was  implemented." 

Another  course,  and  a  not  very  dissimilar  course,  would 
have  been  to  order  the  commitment  of  the  appellant  until 

(»)  Weekly  Notes,  1870,  p.  148 ;  Scot-        (»)  Scottish  Jurist,  vol.  xliv.,  p.  241. 
tish  Jurist,  vol.  xlii.,  p.  476. 
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he  had  restored  the  document.  The  practical  effect  of  that 
third  course  would  have  been  very  much  the  same  as  that 
of  the  second.  It  would  have  given  Mr.  Watt,  in  substance, 
364]  the  alternative  of  at  once  *restorine  the  document  in 
place  of  going  to  prison.  But  it  was  the  third  course  which 
the  judge,  through  his  officers,  adopted. 

My  lords,  without  pursuinc  the .  case  further,  I  only  ex- 
press my  opinion  that  the  judge  was  entirely  warranted  in 
issuing  this  warrant  or  caption,  and  in  my  opinion  the 
dignity  of  the  court  would  not  have  been  vindicated  if 
some  proceeding  of  this  kind  had  not  been  taken. 

The  case  having  come  up  to  your  lordships'  House  in  a 
former  year  (*),  when  nothing  certainly  fell  from  any  of  your 
lordships  that  could  have  encouraged  the  continuance  of 
this  litigation,  I  greatly  regret  that  so  much  time  and  so 
much  money  have  been  spent  or  wasted  in  these  proceed- 
ings. Now,  all  that  I  can  do  is  to  advise  your  lordships  to 
dismiss  the  first  appeal  (that  of  the  appellant  Watt)  with 
costs,  and  on  the  cross  appeal  to  reverse  the  interlocutor 
of  the  Second  Division,  that  is,  the  interlocutor  of  the  28th  of 
October,  1871,  and  in  place  of  that  to  pronounce  a  judg- 
ment assoilzing  the  defenders  (the  above  respondents)  witn 
expenses,  and  remit  the  case  in  that  form  back  to  the  Court 
of  Session. 

Lord  Chelmsford  :  In  this  case  it  is  clear,  in  my  opinion, 
that  no  notice  or  special  warning  of  the  caption  was  neces- 
sary. 

The  case  was  regularly  before  the  sheriff-substitute.  A 
petition  was  presented  for  an  interdict — a  caveat  had  been 
previously  lodged  which  was  equivalent  to  the  appearance 
of  the  respondent  upon  that  proceeding.  The  matter  being 
before  the  sheriff-substitute,  he  heard  the  agents  of  the 
parties,  documents  were  produced  before  him,  and  he  came 
to  the  conclusion  that  no  interdict  ought  to  be  granted. 
I  think  that  under  those  circumstances  the  respondent  was 
entitled  to  have  a  deliverance  written  upon  that  petition, 
and  it  appears  that  the  sheriff  handed  the  petition  to  the 
clerk  for  tne  purpose  of  having  his  interlocutor  written  upon 
it.  At  that  particular  point  Mr.  Watt  said,  "I  withdraw 
the  petition,'^  and  the  sheriff  (in  his  evidence),  says,  "When 
he  (Mr.  Watt)  said  thai^  I  was  proceeding  to  dictate  the  in- 
365]  terlocutor."  *Mr.  Watt  then  took  up  the  petition  from 
before  the  clerk.  Whereupon  the  sheriff  said,  *' You  cannot 
withdraw  it  in  that  way,  Mr.  Watt ;"  but  Mr.  Watt  persisted 

(»)  Weekly  Notes,  1870,  p.  143. 
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in  keeping  it.  Then  the  agent  on  the  other  side  said  that  the 
interlocutor  had  been  ffiven  in  his  favor,  and  that  he  wished 
it  recorded,  and  he  objected  to  the  withdrawal.  But  Mr. 
Watt  said,  "There  will  be  no  interlocutor;  the  petition  is 
withdrawn."     The  sheriff-substitute  (in  his  evidence)  says : 

Mr.  Watt  seemed  excited,  and  he  certainly  was  nide.  I  then  said  to  him  very 
seriously,  "  Yoa  will  qaite  aaderstand,  Mr.  Watt,  that  I  desire  the  interlocutor  now 
to  be  written  upon  the  petition,  and  that  I  shall  consider  your  preventing  the  clerk 
from  doing  it  as  a  contempt  of  court"  Mr.  Watt  retained  possession  of  the  petition, 
I  think  he  put  it  into  his  pocket,  and  he  immediately  left  the  room. 

Now,  c^n  there  be  the  slightest  doubt  that,  under  these 
circumstances,  it  would  have  been  competent  to  the  sheriff- 
substitute  to  issue  a  warrant  for  the  committal  or  imprison- 
ment of  Mr.  Watt  until  he  delivered  back  that  petition  i  It 
hardlv  seemed  to  be  denied  in  the  course  of  tne  argument 
that  tne  sheriff-substitut-e  might  have  proceeded  in  that  wajr. 

But  then  it  is  said  that  the  sheriff-substitute  proceeded  yi 
an  irregularway  by  issuing  what  is  called  a  caption-process. 
Now  the  caption-process  is  adapted  to  a  particular  state  of 
things,  and  it  is  regulated  by  an  act  of  sederunt  of  the  court. 
An  agent  may  borrow  a  process,  from  the  clerk,  and,  when 
he  borrows  it,  he  gives  what  is  called  a  borrowing  receipt. 
After  that  he  is  lawfully  in  receipt  of  that  process  until  it 
is  demanded  back  from  him ;  but  when  it  is  demanded  back 
from  him,  if  he  does  not  deliver  it,  he  is  then  illegally  in 
possession  of  the  process,  and  this  caption-process  may  be 
issued  against  him.  Now,  it  occurred  to  me  in  the  course  of 
the  arjjument,  that  a  person  who  is  a  wrong-doer  from  the 
beginning,  as  Mr.  Watt  was  upon  the  present  occasion,  who 
was  at  all  times  in  illegal  possession  oi  tiie  process,  was  ex- 
actly in  the  position  of  a  person  who  has  the  process  under 
this  borrowing  receipt  after  it  is  demanded  from  him  and  he 
refuses  to  deliver  it.  Therefore  it  appeared  to  me  that  this 
caption-process  was  the  proper  proceeding  against  a  person 
who  had  committed  this  wrongful  act. 

It  was  not  only  a  wrongful  but  an  unprecedented  act,  for 
none  of  *the  judges  nor  anybody  else,  ever  heard  of  [366 
anything  of  tnis  kind  before.  Therefore  the  question  was 
whether  the  caption-process  was  applicable  to  a  new  state  of 
things.  The  Lord  Justice  Clerk  was  of  opinion  that  this 
caption  process  might  properly  be  issued  under  the  circum- 
stances ;  but  perhaps  the  opinion  of  the  Lord  Ordinary  is  so 
tersely  and  so  well  expressed,  that  I  may  as  well  refer  to  it. 
He  says: 

The  pursuer  further  maintains,  that  the  process-caption  was  illegally  and  incompe- 
tently granted  for  recovery  of  the  petition,  because  he  had  never  Dorrowed  it  or 
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granted  a  borrowing  receipt  for  it.  It  cannot  surely  be  maintained  that  although  a 
warrant  or  caption  ror  the  recovery  of  a  process  may  be  issued  against  an  agent  who 
has  legally  and  in  ordinary  form  borrowed  it  from  the  sheriff-clerk  and  granted  the 
usual  receipt  for  its  return,  and  has  failed  to  return  it  when  required,  yet  that  a  war- 
rant or  caption  cannot  be  issued  against  an  agent  for  recovery  of  a  process  which  he 
has  illegally  and  improperly  carried  away.  Such  a  proposition  is,  it  is  thought, 
whoUy  untenable. 

Now,  I  do  not  think  there  is  any  ma^c  in  the  term  "  cap- 
tion-process;"  bnt,  most  nnquesfaonably,  the  process  itself 
was  such  that  the  sheriff-substitute  had  an  undoubted  right 
to  issue  it,  to  compel  the  delivery  of  that  document,  and  Mr. 
Watt  might  have  saved  himself  from  imprisonment  by  de- 
livering back  the  document.  He  knew  perfectly  well  what 
the  oflBicer  had  come  for.  He  had  pretty  good  notice  that  he 
had  come  to  demand  back  that  document,  and  the  officer 
could  not  have  demanded  it  without  having  proper  authority 
for  doing  so,  which  proper  authority  was  the  warrant  with 
which  he  was  entrusted.  But  Mr.  Watt  put  the  document 
in  the  fire.  I  think  there  can  be  no  excuse  whatever  for  his 
conduct.  I  quite  agree  with  mv  noble  and  learned  friend 
with  regard  to  the  mode  in  whicn  he  purposes  to  dispose  of 
that  part  of  the  case,  and  I  think  that  Mr.  Watt  ought  to  be 
made  to  pay  the  expenses. 

Perhaps  1  ought  to  say  a  word,  but  only  a  word,  with  re- 
gard to  Mr.  Ldgertwood  being  joined  in  these  proceedings. 
It  is  said  that  ne  is  answerable  for  the  acts  of  Mr.  Damel, 
his  depute  (*),  and  that  is  founded  upon  the  commission 
which  ne  received,  which  says  that  he  is,  amongst  other 
things,  to  do  everything  concerning  the  premises  which  any 
367 J  sheriff-clerk  may  lawfully  do.  He  has  power  *also  to 
appoint  deputies  in  the  said  office,  for  whom  he  shall  be 
answerable.  What  is  his  deputy  to  do  ?  He  is  to  do  what 
the  sheriff-clerk  may  do,  that  is  to  say,  what  he  may  law- 
fully do.  This  is  alleged  to  be  an  illegal  act  on  the  part  of 
the  deputy,  yet  although  he  is  only  the  deputy  to  do  what 
the  sheriff-clerk  may  lawfully  do,  it  is  argued  that  the  sheriff- 
clerk  is  answerable  for  his  unlawful  acts.  That  is  all  that 
is  necessary  to  be  said.  I  do  not  think  that  Mr.  Ligertwood 
ought  to  have  been  joined  in  this  action  at  all,  and  I  entirely 
agree  in  the  conclusion  at  which  my  noble  and  learned  friend 
has  arrived. 

Lord  Selborne  :  My  lords,  I  also  agree  entirely  with  the 
motion  of  my  noble  and  learned  friend  oh  the  woolsack.  It 
is  some  satisfaction,  in  a  case  depending  upon  the  practice 
of  the  Scotch  courts,  to  know  that  your  lordships  are  only 
affirming  the  opinion  of  the  Lord  Justice  Clerk  and  the  Lord 

(I)  Mr.  Ligertwood,  the  sheriff-clerk,  had  Mr.  Daniel  for  liis  sheriffHilerk-depute. 


Vol  n.]  SCOTCH  APPEALS.  201 

Watt  V.  Ligertwood.  1874 

Ordinary;  the  two  opinions  which  differed  from  them  being, 
in  some  respects,  I  think,  not  absolutely  consistent  with 
each  other  (^). 

Mr.  WatPs  appeal  dismissed  with  costs.  Respon- 
dents assoilzied  with  eocpenseSy  and  cause  re- 
mitted ba>ck  to  the  Court  of  Session  to  proceed 
accordingly. 

Agent  for  the  appellant :  James  Dodds. 
Agent  for  the  respondent :  Burcells. 

{})  Lord  Selborne,  in  the  course  of  the  a  contempt  of  court  committed  in  praesen- 

argrument  as  to  notice,  referred  to  the  (id ;  the  heir  of  the  Crown  sabmitting 

case  of  Chief  Jostice  Gascoigne,  who,  patiently  to   the  sentence,  and  making 

without  a  moment's  hesitation,  and  with-  reparation  for  hia  error  by  acknowledg- 

ont  any  prior  notification,  sent  the  Prince  ing  it 
of  Wales  instantly  to  the  Fleet  Prison  for 

9  Eng.  Rep.  26 
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3941  *Abchibald  F.  Mackay  and  Daniel  Mackay,  Ap- 
pellants ;  and  The  President,  Directors,  and  Company 
of  the  Commercial  Bank  of  New  Brunswick,  Alex- 
ander McLeod  Seely,  William  Parks,  Solomon  Her- 
SEY,  and  James  Vernon,  Respondents. 

ON    APPEAL    FROM    HBB    BRITANNIC    MAJESTY'S    SUPREME    COURT   OP 
NEW   BRUNSWICK. 

Affmt — Misrepresentation — lAahiliiy  of  Principal, 

A  master  is  answerable  for  every  such  wrong  of  his  servant  or  agent  as  is  com- 
mitted in  the  course  of  the  service  and  for  the  master's  benefit,  though  no  express 
conmiand  or  privity  of  the  master  be  proved ;  and  there  is  no  distinction  between  the 
case  of  fraud  and  the  case  of  any  other  wrong. 

Where  one  party  has  suffered,  and  another  has  profited  by,  the  fraudulent  repre- 
sentation of  an  agent  of  the  latter  made  within  the  scope  of  his  authority,  the  former 
is  entitled  to  recover  damages. 

An  action  of  deceit  may  be  maintained,  against  a  company,  whether  incorporated 
or  not  incorporated,  in  respect  of  the  fraud  of  its  agent. 

An  officer  of  a  banking  corporation,  whose  duty  it  was  to  obtain  the  acceptance  of 
bills  of  exchange  in  which  the  bank  was  interested,  fraudulently,  but  without  the 
knowledge  of  the  president  or  directors  of  the  bank,  made  a  representation  to  A. 
w^hich,  by  omitting  a  material  fact,  misled  A.,  and  induced  him  to  accept  a  bill  in 
which  the  bank  was  interested ;  and  A.  was  compelled  to  pay  the  bill : 

Held,  tliat  A.  could  recover  from  the  bank  the  amount  so  paid. 

In  an  action  of  deceit,  whether  against  a  person  or  against  a  company,  the  fraud  of 
the  agent  may  be  treated  for  the  purposes  of  pleading  as  that  of  the  pnncipai. 

The  case  of  Western  Bank  of  Scotland  v.  Addie  (*)  distinguished  from  Barvmk  v. 
Enalish  Joint  Stock  Bank  (^). 

Dicta  of  Lord  Chelmsford  and  Lord  Cranworth,  in  the  case  of  Western  Bank  of 
Scotland  v.  Addie  (*),  observed  upon. 

The  Judicial  Committee  are  unwilling  to  send  a  case  for  re-trial,  or  to  decide  it, 
upon  points  which  have  been  raised  for  the  first  time  at  their  bar,  and  which  possibly 
may  have  been  treated  as  agreed  upon,  or  too  clear  for  argument,  in  the  court  below. 

The. following  were  the  material  facts  in  this  case : 
The  appellants  were  merchants  residing  at  Liverpool,  and 
395]  for  *several  years  had  been  in  the  habit  of  receiving 

*  Present:  Sir  Jambs  W.  Col  vile,  Sir  Barnbs  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 

(»)  Law  Rep.,  1  H.  L.,  Sc.  145.  (»)  Law  Rep.,  2  Ex.,  259. 
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sliipments  of  deals  from  Bartlett  Lingley,  a  timber  merchant, 
of  St.  John,  New  Brunswick,  to  sell  on  commission ;  he 
drawing  bills  upon  them  in  favor  of  an  incorporated  bank 
called  the  Commercial  Bank.  During  the  year  1867-^, 
Lingley  had  given  the  bank  accommodation  in  the  form  of 
bills  drawn  on  the  appellants,  the  payment  of  which  the 
bank  undertook  to  guarantee.  On  the  16th  of  June,  1868, 
Lingley  drew  upon  the  appellants,  and  indorsed  to  the  bank, 
several  bills  of^  exchange  against  cargoes  shipped,  and  two 
bills  for  £1,000  each  on  general  account,  whicn  would  fall 
due  on  the  2d  of  September.  The  bank  guaranteed  the  pay- 
ment of  these  two  at  maturity;  their  guarantee  was  sent  to 
the  appellants  by  Lingley,  when  he  advised  them  of  the 
drawing  of  the  bills ;  the  bills  were  accepted  by  the  appel- 
lants, and  negotiated  by  the  bank  through  their  agents,  Grlyn, 
Mills  &  Co.,  of  London. 

By  the  mail,  which  left  St.  John  for  England  on  the  11th 
of  August,  1868,  Linglev  wrote  to  the  appellants  that  he  l\ad 
drawn  upon  them  in  favor  of  the  bank  seven  bills  of  ex- 
change, purporting  to  be  on  account  of  cargoes  of  deals. 

This  letter  reached  Liverpool  on  the  24th  of  August ;  the 
bills  had  been  sent  by  the  oank  by  the  same  mail  to  Glyn, 
Mills  &  Co.,  in  London,  and  would  probably  be  presented 
to  the  plaintiffs  for  acceptance  within  a  few  days.  No  re- 
mittance having  been  sent  by  the  mail  of  the  11th  of  August 
to  take  up  the  bills  guaranteed  by  the  bank  on  the  16th  of 
June,  and  falling  due  on  the  2d  of  September,  the  appellants, 
on  the  24th  of  August,  sent  the  following  telegram  to  Ling- 
ley in  St.  John  :  ''  If  not  remitted  guarantee  two  due  second 
September,  will  refuse  all  advised  eleventh."  This  telegram 
was  received  in  St.  John  at  10:30  a.  m.  on  the  same  day; 
several  days  before  this  Lingley  had  become  insolvent  and 
left  the  country,  having  assigned  all  his  property  to  his 
brother,  Lewis  Lingley,  and  one  J.  Travis,  in  trust  for  the 
benefit  of  his  creditors.  Lewis  Lingley  received  the  appel- 
lants' telegram,  took  it  to  the  Commercial  Bank  and  showed 
it  to  Sancton,  the  cashier,  who  asked  him  to  leave  it  for  a 
short  time;  he  left  it  at  the  bank  for  about  an  hour,  when  he 
called  and  got  it  again ;  about  twelve  o'clock  the  same  day 
(the  24th  of  August),  the  messenger  of  the  bank,  whose 
*business  it  was  to  deliver  letters,  telegrams,  &c.,  took  [396 
to  the  telegraph  office  in  St.  John  a  paper  or  telegraphic 
message  in  the  following  words : 

'.'  To  Mackays,  Liverpool. — Sent  last  mail. — Lingley." 

This  was  forwarded  to  the  appellants  at  Liverpool,  and 
was  received  by  them  on  the  evening  of  the  same  day.     This 
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Saper,  sent  from  the  bank  to  the  telegraph  office,  was  in  the 
andwriting  of  Travis.  The  messenger  stated  (when  ex- 
amined as  a  witness)  that  he  got  it  either  from  the  cashier  or 
the  president  of  the  bank,  he  could  not  recollect  which ;  the 
charge  for  sending  it  to  Liverpool  ($25)  was  paid  at  the  time 
the  paper  was  delivered  at  the  telegraph  office.  This  sum 
was  charged  against  Lingley  in  the  books  of  the  bank  on 
that  day,  thus:  " Telegraph  to  Mackay,  Liverpool,  $25." 

The  clerk  who  paid  tne  money  and  made  the  entry  stated 
that  he  would  not  have  done  so  without  authority,  and  he 
thought  it  was  done  by  the  direction  of  Sancton. 

Before  and  at  the  time  when  this  telegram  was  sent  to  the 
appellants,  Lingley' s  trust  deed  had  been  awaiting  execution 
by  the  bank,  and  it  was  executed  on  the  afternoon  of  the 
24th  of  August,  a  meeting  of  the  directors  having  been  held 
on  that  day  relative  to  their  transactions  with  Lingley,  who 
was  largely  indebted  to  the  bank.  By  the  trust  deed  the 
bank  received  certain  property  from  Lingley  and  released 
him  from  all  liability.  The  bills  drawn  on  the  appellants  on 
the  11th  of  August  were  presented  to  them  on  the  25th,  the 
day  after  the  receipt  of  the  telegram  from  St.  John,  and  ac- 
cepted by  them. 

For  two  of  these  bills,  one  for  £300  and  the  other  for 
£1,250,  no  cargoes  were  sent,  and  the  appellants  were  obliged 
tojpay  them. 

The  appellants  afterwards  brought  an  action  on  the  case, 
in  the  nature  of  deceit,  against  the  bank,  joining  two  of  the 
directors  as  defendants.  The  declaration  concluded  with 
the  statement  thaj  the  telegram  addressed  by  the  appellants 
on  the  24th  of  August,  1868,  to  Lingley,  came  into  the  pos- 
session of  the  defendants  (now  respondents),  and  that  *'  the 
defendants,  well  knowing  that  Lingley  had  left  St.  John, . 
but  intending  to  deceive  the  plaintiffs,  and  to  induce  them 
by  false  pretences  to  accept  the  said  bills  of  exchange  so 
presented,  and  to  induce  the  plaintiffs  to  believe  that  the 
397]  *message  thereinafter  mentioned  was  sent  by  Lingley, 
falsely  and  fraudulently  forwarded  by  the  Atlantic  telegraph 
cable  a  certain  message,  purporting  to  be  a  reply  to  the  said 
message  sent  by  the  plaintiffs,  which  message  or  reply  was 
in  the  following  words:  'Mackays,  Liverpool;  sent  last 
mail,  Lingley;'  and  purporting  to  be  sent  oy  the  said  B. 
Lingley;  whereas,  in  fact,  Lingley  was  not  then  in  St.  John, 
nor  even  received  the  first-mentioned  message,  or  made  any 
reply  thereto :  all  which  said  premises  were  well  known  to 
the  defendants.  That  the  plaintiffs  afterwards,  on  the  25th 
of  August,  in  the  year  aforesaid,  at  Liverpool,  received  the 
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said  tele^m  so  sent  by  the  defendants,  and  relying  upon 
and  connding  in  the  truth  and  ^entiineness  thereof,  and  be- 
lieving that  it  had  been  sent  oy  Lingley,  were  thereby  in- 
daced,  and  did  accept  the  said  bills  of  excnange  so  presented 
to  them,  amounting  to  the  sum  of  £20,000,  which,  but  for 
the  receipt  of  the  said  telegram,  and  believing  in  its  genu- 
ineness, they,  the  plaintiffs,  otherwise  would  not  have  done. 
That  afterwards,  on  the  28th  of  November  in  the  same  year, 
when  the  said  bills  of  exchange,  so  accepted,  became  due 
and  payable,  the  plaintiffs  were  unable  to  pay  the  same,  and 
the  defendants  did  not  provide  the  plaintiffs  with  funds  to 
retire  the  same,  but  wholly  neglected  and  refused  so  to  do ; 
and  the  plaintiffs,  by  means  tnereof ,  and  by  reason  of  ac- 
cepting the  said  bills  of  exchange,  were  obliged  to  and  did 
suspend  payment,  and  compromised  with  their  creditors, 
and  thereoy  their  business  as  merchants  and  their  credit  £tnd 
standing  were  greatly  injured  and  destroyed,  and  they 
otherwise  sustained  great  damage." 

The  case  came  on  for  trial  before  Mr.  Justice  Weldon. 

There  was  conflicting  evidence  as  to  whether  the  tele- 
gram was  sent  to  the  appellants  by  order  of  the  directors  of 
the  bank. 

The  following  passages  occur  in  the  learned  judge's  charge 
to  the  jury : 

"The  words  of  the  telegram  are  true  so  far  as  concerns 
remittances  having  gone  forward  by  the  mail  preceding  the 
24th  of  August,  but  false  as  purporting  to  come  from  Ling- 
ley.  The  bank  knew  Lingley  could  not  send  such  a  tele- 
gram, as  he  had  absconded  from  the  province  several  days 
Before,  and  the  law  will  infer  an  improper  motive  if  the  tele- 
gram is  false  within  the  knowledge  of  tne  bank  and  sent  for 
a  purpose  which,  being  acted  upon  *by  the  plaintiffs,  [398 
has  occasioned,  or  wUl  occasion,  damage  to  them.  It  may 
be  said  that  everything  stated  in  the  telegram  is  literally 
true,  and  so  it  was,  but  the  objection  to  it  is  not  that  it  does 
not  state  the  truth  so  far  as  it  goes,  but  that  it  conceals  most 
material  facts  with  which  the  plaintiffs  ought  to  have  been 
made  acquainted,  the  very  concealment  of  wiiich  gives  to  the 
truth  the  character  of  falsehood.  .  .  . 

"The  ground  of  this  action  is  the  intention  to  deceive  and 
injure  the  plaintiffs,  and  in  this,  as  in  all  other  questions  of 


malxifides^  the  jury  are  to  judge. 
"  Tne  first  question  that  \ 


1  arises,  is  as  to  the  bank  as  a  cor- 
poration, whether  this  action  is  maintainable  against  it  ? 
"The  tendency  of  modem  decisions  has  been  to  make 
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corporations  civilly  as  well  as  criminally  liable  .as  indi- 
viduals. 

''  It  has  been  held  that  they  may  be  sued  in  trespass  and 
trover,  and  for  other  acts  which  work  injuries  to  parties,  but 
not  for  acts  of  criminality.  It  would  in  mv  opinion  be  an 
absurdity  to  hold,  that  if  a  man  draws  anotner  into  a  snare, 
that  the  party  should  have  no  remedy  by  action.  An  action 
on  the  case  for  deceit  is  an  action  well  known  to  the  law, 
although  not  of  frequent  occurrence ;  and  I  cannot  agree 
with  the  learned  counsel  for  the  defendants  that  such  an  ac- 
tion will  not  lie  against  the  bank,  because  it  is  vMra  mres  of 
their  charter.  I  am  of  the  opinion  that  the  bank  may,  by 
their  officials,  make  representations,  and  that  the  principle 
that  fraud  consists  as  well  in  the  suppression  of  what  is  true 
as  the  suggestion  of  what  is  false  applies  to  them ;  and  majr 
not  the  bank  do  this  or  adopt  a  statement  made  by  their 
officers  as  well  as  individuals  ?  I  am  of  the  opinion  that 
thev  are  equally  liable.  The  next  point  is  whether  Sancton 
had  authority  to  bind  the  bank  corporation  by  sending  the 
telegram,  supposing  you  are  satisfied  from  the  evidence  that 
he  did  send  it  *  It  is  not,  I  believe,  contended  that  if  the 
president  had  sent  it,  that  he  would  have  been  authorized, 
yet  his  act  would  have  bound  the  company. 

"  As  to  the  cashier  Sancton  sending  it,  I  am  not  prepared 
to  say  that  it  did  not  belong  to  him  to  conduct  the  finan- 
cial arrangements  and  correspondence  of  the  bank,  unless 
authorizea  to  do  so ;  but  let  us  see  what  the  president  of  the 
399]  bank,  McLaughlin,  says  *Sancton  did.  *  He  kept  the 
books,  conducted  the  correspondence,  and  prepared  the  tele- 
grams. I  did  not  know  of  $26  being  paid  by  the  bank  for 
this  telegram.  Sancton  would  give  directions  to  pay  for 
telegrams  sent  for  the  bank.  The  trust  deed  of  Lingley  was 
signed  after  Lingley  left.  The  trustees  told  us  that  he  had 
leit  and  was  hopelessly  insolvent.  Sancton  was  a  good 
business  man  and  we  acted  on  what  he  said.  I  did  under- 
stand from  Lewis  Linglev  that  unless  funds  went  forward 
the  bills  of  the  11th  of  August  would  not  be  accepted.  I 
think  I  heard  of  it  after  the  trust  deed  was  signed.  I  found 
that  guarantees  were  given  to  Mackay ;  when  I  came  in  as 
president  it  was  handed  down  to  me  ;  the  object  of  guaran- 
tee was  to  obtain  funds.  Sancton  was  the  man  tnat  ar- 
ranged the  financial  matters  of  the  bank ;  he  was  the 
'*  Wind-raiser."  As  a  director  I  knew  of  this  mode  of  rais- 
ing money  before  I  became  president.  It  would  not  be  for 
the  benefit  of  the  bank  to  be  known.  All  was  done  through 
Sancton.     I  did  not  ordinarily  give  directions.    All  persons 
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about  the  bank  took  their  orders  from  Sancton.  It  was  un- 
derstood that  such  guarantees  should  be  done ;  when  it  was 
done  he  would  bring  it  before  us.  It  was  in  the  letter-book. 
I  have  read  the  letters.  They  were  alwavs  open ;  Sancton 
knew  the  object.  I  remember  the  17th  of  June.  I  remem- 
ber this  letter  of  June  24th  raising  £7,000 ;  it  was  of  im- 
portance to  the  bank.  Sancton  told  me  all  the  transactions 
of  the  bank.  I  cannot  account  for  Lingley  being  charged 
$26  on  the  24th  of  August.  He  was  not  here  on  that  day. 
I  never  knew  of  the  bank  chai'ging  for  a  telegram  which  they 
did  not  send.' 

''This  is  the  evidence  of  the  president,  which  shows  that 
Sancton  conducted  aU  the  correspondence  of  the  bank. 
Whatever  might  be  the  president's  duty,  it  was  discharged 
bv  Sancton,  and  the  president  and  directors  left  it  with  him. 
We  find  it  also  by  the  correspondence  of  the  bank.  Then 
we  find  that  remittances  to  retire  the  bills  of  June  16th  have 
not  ^one  forward  to  retire  the  £2,000  of  bills  mentioned 
therein,  maturing  on  September  2d.  Mackays  send  a  tele- 
gram to  Lingley  on  the  24th  of  August,  to  inform  him  that 
unless  £2,000  due  the  2d  of  September  were  remitted  for 
(these  were  the  sixty-day  bills  mentioned  in  the  lettCT)  all 
bills  advised  on  the  11th  of  August  will  be  refused.  Here- 
from the  course  of  dealings  between  the  bank,  *Ling-  [400 
ley,  and  Mackay  is  mixed  up  (*).  Money  matters,  bills  of 
exchange,  in  which  the  Commercial  Bank  nad  been  incorpo- 
rated to  deal  and  carry  on  business ;  who  was  to  look  after 
these  things  for  the  bank?  Were  the  president  and  direc- 
tors to  do  so,  or  was  it  their  accredited  officer,  the  cashier, 
that  they  recognized  as  empowered  to  do  this?  It  would 
seem  by  the  correspondence  that  Sancton,  the  cashier,  was 
the  sole  person.  We  see  the  letters  addressed  to  the  presi- 
dent, proposing  the  terms  upon  which  Lingley  draws  bills 
for  the  accommodation  of  the  bank  on  Mackays  answered 
by  being  'accepted'  or  'approved'  by  Sancton,  as  cashier, 
alone,  neither  president  nor  directors  affirming  them.  Can 
there  be  a  reasonable  doubt  that  this  was  known  to  the 
president  and  directors?  If  it  was  not  known,  it  should  and 
ought  to  have  been  known,  and  they  had  the  means  of 
knowing ;  and  if  they  were  ignorant  of  such  large  sums  be- 
ing obtained  from  Lingley  for  the  accommodation  of  the 
bank,  and  which  the  bank  had  to  provide  funds  to  retire,  it 
would  be  strong  evidence  that  the  president  and  directors 
had  vested  in  Sancton,  the  cashier,  the  authority  to  transact 

(')  The  record  is  somewhat  eonfosed  here,  but  the  meaDing  seems  to  be  as  printed 
above. 
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with  Lingley  and  Mackay  the  monetary  business  of  the 
bank,  which  properly  belonged  to  the  president  and  direc- 
tors ;  and  therefore,  upon  general  principles,  when  a  general 
authority  was  given  to  Sancton,  as  is  snown  by  the  letters 
and  acts  of  the  bank,  this  implies  a  right  to  do  all  subor- 
dinate acts  incident  to  and  necessary  to  carrying  out  the 
arrangements  which  it  was  incumbent  upon  the  bank  to  do. 
This  corresponds  with  the  president's  statement,  which  is 
uncontradicted.  I  am  of  the  opinion  that  Sancton  was  their 
agent.  I  consider  the  bank  was  interested  in  the  exchange 
wnich  had  gone  forward,  so  that  Sancton  might  be  consid- 
ered as  authorized  by  the  bank  to  act  in  the  matter,  and  for 
his  acts  the  bank  would  be  liable.  Then  we  find  from  the 
evidence  of  Mr.  Gardiner,  the  confidential  clerk  of  the  plain- 
tiffs at  Liverpool,  on  the  24th  of  August,  1868,  that  on  that 
day  the  plaintiffs  received  their  letters  from  St.  John,  but 
no  remittances  to  retire  Idngley's  bills  guaranteed  by  the 
bank,  falling  due  on  the  2d  of  September,  and  that  bins  for 
£3,750,  drawn  by  Lincley  in  favor  of  the  bank,  which  had 
401]  been  sent  to  Glyn,  Mills  &  Co.,  the  bail's  *agent8, 
by  that  mail,  would  be  presented  next  day.      They  tele- 

?;raphed  longley,  as  they  had  been  accustomed  to  do,  as 
ollows : 

'^  ^Per  cable,  24th  August,  1868. 
"  ^Mackays,  Liverpool,  to  Lingley,  St.  John,  N.  B. 
"' If  not  remitted  guarantee  two  due  second  September, 
will  refuse  all  advised  eleventh. 
"  *  Reply  quickly.' 

"This  telegram  is  received  at  St.  John  by  Lewis  Lingley, 
who  was  one  of  the  trustees  of  Bartlett  Lmglejr,  about  ten 
o'clock.  He  knowing  what  it  meant,  and  the  interest  the 
bank  had  in  the  bills,  after  consultation  with  his  co-trustee 
Travis,  took  this  telegram  to  Sancton,  the  cashier,  and  de- 
livered it  to  him  in  his  room  at  the  bank.  He  leaves  the 
telegram  there  by  the  desire  of  Sancton,  and  before  twelve 
o'clock  calls  and  receives  it  back;  in  ten  minutes  past 
twelve  an  answer  is  brought  to  the  telegraph  office  and 
handed  to  Clinch,  the  superintendent,  who  knew  of  the  tele- 
gram and  that  it  required  an  answer.  This  answer  was  de- 
livered to  him  by  Harrison,  the  messenger  of  the  bank : 

"'24th  August. 
"  'Lingley  to  Mackay. — Sent  last  mail. — Lingley.' 

and  he  pays  $25  for  it.  The  messenger  of  the  bank  savs  he 
got  it  from  the  cashier  or  president ;  there  is  no  doubt  of 
this.    The  fraud  which  the  plaintiffs  complain  of  is,  that  the 
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bank  sent  an  answer  to  the. telegram  forwarded  to  Linglejr, 
leading  the  plaintiffs  to  believe  that  B.  Lingley  had  sent  it, 
when  in  fact  he  was  not  in  the  country ;  and  they  say  and 
prove  that  in  consequence  of  that  telegram  they  accep'ted 
Dills  drawn  by  Lingley  in  favor  of  the  bank  for  £3,750,  which 
they  would  not  have  done  if  the  telegram,  falsely  purporting 
to  come  from  Linglev,  and  which  they  had  no  means  of 
knowing  was  untrue,  had  not  been  sent. 

"The  question,  therefore,  which  I  submit  for  your  consid- 
eration is  this :  Was  the  telegram  to  Mackays,  purporting 
to  come  from  Lingley  and  delivered  by  the  messenger  of  the 
bank  to  the  telegraph  office  on  the  24th  of  August,  1868, 
sent  by  the  cashier  or  president  to  Mackays  with  the  inten- 
tion of  inducing  them  to  accept  the  bills  advised  in  the  letter 
of  August  11th,  and  were  those  bills  accepted  bjr  Mackays 
in  consequence  of  that  telegram  ?  *If  you  find  this  in  [402 
the  affirmative  it  was  a  fraud  in  law.  This  is  for  you  to 
find.  You  find  the  fact.  The  question  of  the  intention  is 
found  by  you,  and  I  pronounce,  in  law,  the  fact  so  found 
by  you  to  be  fraud,  a  legal  fraud,  which  renders  the  bank 
liable.  There  being  no  evidence  to  fix  Seely  and  Vernon 
personally,  your  verdict  will  be  for  them.  As  to  damages, 
if  you  find  for  the  plaintiffs  I  am  of  the  opinion  tnat 
the  bills  for  £1,250  and  £350  (*)  which  they  accepted,  and 
for  which  they  received  no  payment,  are  the  measure  of 
damages." 

The  jury  found  a  verdict  for  the  plaintiffs  against  the  said 
bank  only,  for  the  sum  of  $8,488. 

In  Hilary  Term,  1871,  a  rule  was  obtained  on  behalf  of 
the  said  bank  in  the  said  Supreme  Court,  pursuant  to  leave 
'reserved  at  the  trial,  calling  on  the  plaintiffs  to  show  cause 
why  the  said  verdict  should  not  be  set  aside  and  a  nonsuit 
ent^jred,  or  why  a  new  trial  should  not  be  granted ;  and  the 
said  rule  was,  in  Hilary  Term,  1872,  made  absolute  for  a 
new  trial.  The  appellant  thereupon  applied  for,  and  ob- 
tained from  the  said  Supreme  Court,  leave  to  appeal  to  Her 
Majesty  in  Council. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Bevjamin^  Q.C.,  and  Mr.  Anstie,  for  the  appellants: 
The  bank,  of  course,  did  not  authorize  Sancton  to  commit  a 
fraud,  but  it  entrusted  him  i?rith  the  conduct  of  this  class  of 
business,  and  he  conducted  it  unfairly,  and  committed  the 
fraud  in  the  course  of  his  employment.  The  bank  would 
not  have  been  liable  if  he  had  committed  fraud  while  he  was 
not  doing  the  business  entrusted  to  him.    It  was  important 

(>)  A  mistake  for  £300. 

9  Eng.  Rep.  27 
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for  the  bank  to  get  the  bills  accepted  by  the  appellants.  The 
majority  of  the  judges  were  misled  by  the  consideration  that 
Sancton  had  not  been  authorized  to  do  what  he  did ;  but  if 
he  was  doing  the  principal's  business  at  the  time,  the  prin- 
cipal is  responsible.  They  failed  to  distinguish  between 
authority  to  commit  a  fraudulent  act  and  authority  to  trans- 
act the  business  in  the  course  of  which  the  fraudulent  act 
was  committed. 

The  appellants  are  entitled  to  retain  their  verdict  if  they 
have  sustained  damage  from  the  fraudulent  representation 
403]  of  an  agent  *of  the  defendants  made  within  the  scope 
of  his  authority,  even  if  the  defendants  did  not  profit 
thereby.  The  plaintiffs  are  entitled,  even  supposing  the 
representation  of  Sancton  not  to  have  been  within  the  scope 
of  his  authority,  if  the  defendants  accepted  the  benefit  of 
that  representation  with  notice  of  the  fraud :  l7i  re  Cork  and 
Youahal  Railway  Company  {^).  There  is  a  concurrence  of 
all  the  circumstances  that  make  the  bank  responsible ;  the 
fraud  was  committed  by  their  servant  in  the  ordinary  course 
of  his  employment,  and  they  have  knowingly  taken  the  ben- 
efit of  it. 

The  evidence  shows  that  some  of  the  bank  officers  besides 
Sancton  were  privy  to  the  fraud,  and  after  the  bank  knew 
of  the  fraud  it  exacted  payment  of  the  bills.  Lingley  was 
raising  money  for  the  bank  by  his  bills,  and  when  the  tele- 

fram  was  sent  it  had  released,  or  was  intending  to  release 
im.  When  his  composition  deed  was  executed  the  bank 
was  the  only  party  interested  in  procuring  the  acceptance  of 
the  bills,  and  it  paid  them  to  Q-lyn  &  Co.  on  its  own  account. 
Glyn  &  Co.  thereby  became  holders  for  value  without  notice, 
whose  claim  on  the  bills  the  appellants  could  not  resist,  and 
therefore  they  were  obliged  to  come  to  an  arrangement  with 
Glyn  &  Co.  It  was  not  questioned  in  the  court  below  that 
Glyn  &  Co.  were  holders  for  value.  The  telegram  was  false 
in  this  respect, — that  it  conveyed  to  the  appellants  the  be- 
lief that  liingley  was  still  present  and  carrying  on  his 
business  at  New  Brunswick,  when  in  fact  he  was  insolvent 
and  had  absconded,  and  this  false  statement  induced  the 
appellants  to  accept  the  bills.  The  case  of  Barwick  v.  The 
English  Joint  Stock  Bank  Q  lays  down  the  law  fully  and 
governs  this  case.  The  act  which  constituted  the  fraud  was 
committed  by  Sancton  on  behalf  of  the  bank,  and  for  the 
purpose  of  getting  money  for  the  bank,  and  the  test  is,  shall 
the  principal  take  advantage  of  the  fraud  ? 
In  Western  Bank  of  Scotland  v.  Addie  (*)  a  new  cprpora- 

(»)  Law  Rep.,  4  Oh,,  748.    («)  Law  Rep.,  2  Ex.,  259.    («)  Law  Rep.,  1  H.  L.,  Sc.,  146. 
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tion  had  been  formed  with  the  concurrence  of  the  appellant, 
and  it  was  held  that  he  could  not  recover  against  the  new 
company  in  respect  of  his  claim  against  the  old  company 
for  misrepresentation  by  its  directors.  The  decision  is  not  in- 
consistent with  the  case  of  Barwick  *v.  English  Joint  [404 
Slock  Bank  ('),  though  some  of  the  dicta  of  Lord  Chelms- 
ford and  Lord  Cranworth  are  questionable.  Sw\ft  v.  Win- 
lerbotham  i^)  has  been  reversed  in  the  Exchequer  Chamber, 
but  on  grounds  which  do  not  aflEect  the  general  doctrine  on 
which  it  was  decided.  A  master  is  liable  for  all  misfeasance 
of  his  servant  committed  in  the  course  of  the  business  in 
which  his  master  employs  him,  though  not  if  the  servant 
wilfully  gets  into  mischief  on  his  own  account :  Limpus  v. 
Lon/ion  Oeneral  Omnibus  Company  {').  In  Banger  v. 
Great  Western  Railway  Company  (')  it  was  laid  down  by 
Lord  Cranworth  that  a  coiyoration  is  liable  if  its  agent 
commits  a  fraud,  as  an  individual  would  be  in  the  like  case. 
The  judge  put  to  the  jury  every  controverted  question,  not 
questions  which  were  not  contested  before  him.  Our  plead- 
ings in  the  court  below  may  be  inartificial,  but  the  sub- 
stance is  that  we  have  been  damnified,  and  the  bank  has  had 
the  benefit  of  it.  The  benefit  cannot  be  retained  and  the 
liability  disclaimed. 

It  may  be  that  a  person  cannot  ratify  an  act  which  was 
not  professedly  done  on  his  behalf,  but  if  he  takes  the  bene- 
fit of  such  act  he  is  estopped  from  repudiating  the  authority. 
We  cannot  recover  consequential  damages,  for  the  party 
sued  had  no  w^ns  rea^  but  we  claim  the  amount  whicn  the 
principal  has  received  through  the  fraud  of  his  agent.  The 
declaration  is  correct,  but  claims  too  much.  The  respon- 
dents did  not  deny  that  we  had  paid,  but  we  claimed  special 
damage  which  we  cannot  recover.  The  summing-up  took 
exactly  that  view  of  the  law. 

[The  appellant's  counsel  also  referred  to  Udell  v.  Ather- 
ton  (•) ;  and  Rees  River  Silver  Mining  Company  v.  Smith  (").  J 

Mr.  BvMy  Q.C.,  and  Mr.  Cohen^  Q.C.,  for  the  respondents  : 
The  communication  of  the  appellants  was  not  addressed  to 
the  bank,  and  it  was  not  in  the  usual  or  necessary  course 
of  the  bank's  business  to  answer  such  communications.  In 
Poulton  V.  South  Western  Railway  Company  (')  the  station 
master  did  an  act  which  he  had  no  authority  to  do,  and  it 
was  held  that  his  principal  *was  not  liable,  as  he  had  [405 

(»)  Law  Rep.,  2  Ex.,  259.  (»)  7  H.  A  N.,  172;  30  L.  J.  (Ex.),  817. 

(«)  Law  Rep.,  8  Q.  B.,  244.  (•)  Law  Rep.,  4  H.  L.,  64. 

(»)  32  L.  J.  (Ex.),  34.  O  Law  Rep.,  2  Q.  B.,  684. 

{*)  Law  Rep.,  6  H.  L.,  86. 
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only  given  authority  to  do  things  right  and  proi)er.  It  is 
otherwise  where  the  act,  though  wrongly  done,  is  within  the 
scope  of  the  authority  given  to  the  agent :  Goff  v.  Oreat 
Northern  Railway  Company  (*) ;  Seymour  v.  Greenwood  (•) ; 
Limpus  V.  General  Omnibus  Company  (*) ;  In  re  Cork  arid 
Toughall  Railway  Company  (*). 

The  message  purported  to  come  from  Lingley,  so  the  ap- 
pellants cannot  say  they  were  misled  by  giving  credit  to  the 
bank. 

Ratification  can  only  be  when  one  i)erson  has  professed  to 
act  for  another.  Here  Sancton  did  not  profess  to  act  for  the 
bank :  Wilson  v.  TwrnToan  (*) ;  JSastern  Counties  Railway 
V,  Brown  (•). 

There  can  be  no  action  for  deceit  where  there  has  not  been 
falsehood.  Moral  fraud  is  essential :  Burleyy.  Watford  (^)\ 
Way  V.  Dickson  Q.  The  cases  are  collected  in  a  note  to 
2  Smith's  Leading  Cases  [6th  Ed.],  p.  92. 

There  is  no  rule  that  the  principal  having  received  benefit 
must  return  it. 

If  a  ship  master  at  an  English  port,  where  the  shipowner 
resides,  orders  supplies  for  tne  ship  on  bottomry  bond,  and 
consumes  them  accordingly,  the  owner  is  not  neld  liable ; 
and  so  where  money  is  borrowed  to  pav  towage,  but  without 
authority :  Arthur  v.  Barton  Q ;  Beldon  v.  Campbell  ("). 
If  a  stranger  had  done  what  Sancton  did,  and  the  same 
events  had  followed,  the  bank  would  not  have  been  liable 
on  an  action  of  deceit  or  any  other  proceeding. 

There  can  be  no  action  against  a  corporation  for  fraud  and 
deceit.  A  corporation  is  created  for  certain  purposes  only. 
A  private  partnership  may  extend  its  busines%  but  a  corpo- 
ration is  limited  to  its  professed  objects. 

We  rely  on  Western  Bank  of  Scotland  v.  Addie  (").  The 
doctrines  laid  down  by  the  judges  in  that  case  were  neces- 
sary for  the  decision  of  the  case,  and  if  they  do  not  agree 
406l  with  the  case  of  '''Barwick  v.  English  Joint  Mock 
Bank  (*')^hich  was  decided  about  the  same  time,  the  doc- 
trine of  Western  Bank  of  Scotland  v.  Addie  ought  to  pre- 
vail. That  doctrine  is  stated  in  Benjamin!  s  Treatise  on  the 
Contract  of  Sale  [2d  Ed.],  p.  371.     The  case  of  Swift  v. 

(»)  80  L.  J.  (Q.B.),  148 ;  8  E.  A  E.,  672.  (')  9  Q.  B.,  197. 

(«)  80  L.  J.  (Ex.),  p.  829;  7  H.  <k  N.,  (»)  12  H.  L.,  606. 

868.  O  6  M.  A  W.,  188. 

(«)  82  L.  J.  (Ex.),  84;  1  H.  A  C,  628.  (")  6  Ex.,  886. 

(*)  Law  Rep.,  4  Ch.,  948.  (")  Law  Rep.,  1  H.  L.,  So.  146. 

(»)  6  M.  A  G..  236.  (")  Law  Rep.,  2  Ex.,  269. 
(•)  6  Ex.,  826. 
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WiTtterbotham  (*)  has  been  overruled  in  the  Exchequer 
Chamber. 

This  action  is  brought  in  tort  because  the  plaintiflf  knew 
he  could,  not  recover  in  contract.  There  can  be  no  rescission 
here,  and  consequently  no  recouping.  The  bank  did  not 
know  of  any  fraud  at  the  time  when  the  appellants  were  in- 
duced to  accept  the  bills.  There  is  no  evidence  of  general 
damage. 

The  appellants  cannot  be  allowed  now  to  amend  the  plead- 
ings so  as  to  make  a  new  case.  We  have  got  an  order  for  a 
new  trial,  and  there  is  no  cross  appeal.  The  proper  ques- 
tions* were  not  left  to  the  jury. 

Sancton  was  not  authorized  by  the  directors  to  send  the 
telegram.  The  appellants  have  not  proved  that  they  paid 
the  bills.  If  they  did  pay  them,  they  paid  them  voluntarily, 
and  with  knowledge  of  the  fraud,  in  which  case  they  cannot 
recover. 

The  iudglnent  of  their  lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  The  most  material  facts  in  this 
case  may  be  thus  stated :  Mr.  Lingley,  a  timber  merchant, 
of  St.  John,  New  Brunswick,  h2&  for  some  years  before 
June,  1868,  been  in  the  habit  of  consigning  cargoes  of  deals 
to  the  Messrs.  Mackay  (the  plaintiflfs),  who  are  timber 
brokers  in  Liverpool,  and  of  drawing  bills  upon  them,  which 
he  indorsed  to  the  defendants,  wno  are  an  incorporated 
bank,  carrying  on  business  at  St.  John  ;  he  also  from  time 
to  time  drew  upon  the  plaintiffs  bills  for  the  accommodation 
of  the  bank,  for  the  payment  of  which  the  bank  sometimes 
gave  guarantees  to  the  plaintiffs. 

On  the  16th  of  June,  1868,  Lingley  advised  the  plaintiffs  of 
several  bills  which  he  had  drawn  upon  them,  of  which  two 
of  £1,000  each,  falling  due  on  the  2d  of  September,  1868, 
were  guaranteed  by  the  bank,  who  were  to  transmit  funds 
to  meet  them  before  their  maturity.  In  this  state  of  circum- 
stances Lingley  *wrote  to  the  plaintiffs  on  the  11th  of  [407 
August,  1868,  advising  them  of  several  fresh  bills,  due  on 
the  26th  of  November,  which  he  had  drawn  upon  them  and 
indorsed  to  the  bank  to  the  amount  of  £7,750,  aJl  of  them, 
as  he  stated,  against  cargoes,  but  of  which  two,  of  £1,250 
and  £300  respectively,  were  not  in  fact  drawn  against  car- 
goes. This  letter  of  Lingley' s  was  received  by  the  plaintiffs 
on  the  24th  of  August,  1868,  whereupon  they  sent  to  Ling- 
ley the  following  telegram : 

"Mackays,  Liverpool,  to  Lingley,  St.  John,  New  Bruns- 

0)  8  Q.  B.,  244. 
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wick. — If  not  remitted  guarantee  two  due  2d  September  will 
refuse  all  advised  eleventh.     Reply  quickly." 

The  message  arrived  at  St.  John  on  the  same  day. 
Lingley  had  then  absconded,  having  on  the  18th  of  August 
executed  a  deed  conveying  all  his  property  to  trustees,  to 
which  deed,  releasing  Lingley  from  all  liabilities  to  the 
bank,  the  president  and  cashier  of  the  bank  were  parties. 
The  telegram  was  taken  to  the  bank  by  Lingley' s  brother, 
whereupon  Sancton,  the  cashier,  answered  it  m  these  terms : 

"To  Mackays,  Liverpool. — Sent  last  mail. — Lingley." 

It  must  be  assumed  that  neither  the  president  of  the  bank 
nor  its  directors  instructed  Sancton  to  send  this  telegram,  or 
knew  of  its  having  been  sent  till  long  afterwards.  The 
plaintiffs'  case  was  that,  although  the  statement  "sent  last 
mail"  (which  must  be  taken,  to  mean  that  remittances  had 
been  sent  to  meet  the  guaranteed  bills  falling  due  on  the 
2d  of  September)  was  true,  yet  that  the  telegram  was  fraudu- 
lently sent  in  the  name  of  Lingley,  and  conveyed,  and  was 
intended  to  convey,  to  them  a  false  representation  that 
Lingley  was  still  in  St.  John's,  and  carrying  on  his  business, 
whereas  he  had  become  insolvent  and  had  absconded ;  that, 
acting  on  the  faith  of  this  representation,  they  accepted  the 
bills,  which  they  would  not  nave  done  had  thejr  known  the 
truth.;  that  they  had  to  pay  the  bills,  of  which  payment 
the  bank,  who  indorsed  and  remitted  them  to  Messrs.  Glyn 
on  their  own  account,  obtained  the  benefit.  The  action  was 
what  is  commonly  called  an  action  of  deceit,  in  which  the 
pteintiffs  stated  the  false  representation  as  that  of  the  bank ; 
4r08]  and  there  was  an  allegation  of  special  *damage  in  the 
shape  of  injury  to  their  credit,  coupled,  however,  with  an 
allegation  of  general  damage,  under  which  it  would  be  open 
for  them  to  claim  as  damage  payment  of  the  bills.  Two  of 
the  directors  of  the  bank,  Seeljr  and  Vernon,  were  joined 
as  defendants,  but,  as  they  obtained  a  verdict,  no  question 
as  to  them  arises.     The  defendants  pleaded  not  guilty. 

The  case  was  tried  before  Mr.  Justice  Weldon  and  a  jury. 
It  appeared  by  the  evidence  of  the  president  of  the  bank, 
the  defendants'  witness  (referred  to  m  his  summing-up  by 
Mr.  Justice  Weldon),  that  Sancton  had  a  far  wider  authority 
than  a  cashier  would  be  presumed  to  have  in  this  country. 
The  president  says:  "lie  kept  the  books,  conducted  the 

correspondence,  and  prepared  the  telegrams Sancton 

would  give  directions  to  pay  for  telegrams  sent  for  the  bank. 
....  Sancton  was  the  man  who  arranged  the  financial 
matters  of  the  bank ;  he  was  the  '  Wind-raiser.'     As  a  direc- 
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tor,  I  knew  of  this  mode  of  raising  money  before  I  became 
president.  It  would  not  be  for  the  benefit  of  the  bank  to  be 
Known.  All  was  done  through  Sancton.  I  did  not  ordina- 
rily give  directions.  All  persons  throughout  the  bank  took 
their  orders  from  Sancton." 

Mr.  Justice  Weldon  must  be  taken  to  have  directed  the 
jury  that  the  sending  of  the  telegram  was  within  the  scope 
of  the  authority  of  Sancton :  by  nis  note  it  appears  that  ne 
directed  them  further  to  this  effect:  ''The  question  which  I 
submit  for  your  consideration  is  this,  was  the  telegram  from 
Mackays,  purporting  to  come  from  Lingley,  and  delivered 
by  the  njessenger  of  the  bank  to  the  telegraph  office  on  the 
24th  of  August,  1868,  sent  by  the  cashier  or  president  to 
Mackays  with  the  intention  of  inducing  them  to  accept  the 
bills  advised  in  the  letter  of  the  11th  of  August,  and  were 
these  bills  accepted  by  Mackays  in  consequeuce  of  that 
telegram  ?  If  vou  find  this  in  the  affirmative  it  was  a  fraud 
in  law,  that  is  for  you  to  find — ^you  find  the  fact.  The  ques- 
tion of  the  intention  is  found  by  vou,  and  I  pronounce  in 
law  the  fact  so  found  by  you  to  be  a  fraud,  a  legal  fraud 
which  renders  the  bank  liable.  As  to  damages,  if  you  find 
for  the  plaintiffs,  I  am  of  opinion  that  the  bUls  for  the 
£1,250  and  £360  (a  mistake  for  £300),  which  they  accepted, 
and  for  which  they  received  no  payment,  are  the  measure  of 
damages." 

i^The  jury  found  a  verdict  for  the  plaintiffs  for  the  [209 
full  amount  of  the  bills. 

A  motion  was  made  for  a  nonsuit,  in  pursuance  of  leave 
reserved,  or  for  a  new  trial.  A  rule  for  the  latter  was 
granted  and  made  absolute  by  the  Supreme  Court,  consist- 
ing of  Mr.  Justice  Allen,  Mr.  Justice  Fisher,  and  Mr.  Justice 
Weldon  ;  Mr.  Justice  Weldon,  however,  adhering  to  the  view 
which  he  had  expressed  at  the  trial.  Mr.  Justice  Allen,  who 
gave  judgment  on  behalf  of  Mr.  Justice  Fisher  and  himself, 
thus  states  the  grounfls  on  which  the  rule  was  made  abso- 
lute— "  on  the  ground  of  misdirection  as  to  the  matter  being 
within  the  scope  of  the  cashier's  duties,  and  in  not  leaving 
to  the  jury  whether  Sancton  was  authorized  by  the  directors 
to  send  the  telegram." 

It  has  been  contended  at  their  lordship's  bar,  that  there 
are  other  grounds  on  which  a  new  trial  should  have  been 
directed,  or  judgment  given  for  the  defendants,  viz.,  (1)  that 
the  plaintiffs  have  not  proved  that  they  paid  the  bills,  and 
(2)  tnat  if  they  did  pay  them  they  paia  them  voluntarily 
with  knowledge  of  the  fraud,  in  which  case  they  cannot 
recover. 
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Their  lordships  have  carefully  examined  the  somewhat 
full  note  taken  by  Mr.  Justice  Weldon  of  the  points  raised 
at  the  trial,  and  can  find  no  trace  of  any  such  points ;  nor 
do  the  numerous  "reasons"  which  have  been  prepared  in 
the  colony  on  behalf  of  respondents  contain  any  reference 
to  the  second  point,  or  indeed  to  the  first,  beyond  a  general 
complaint  of  the  judge's  ruling  on  the  questions  of  damages. 
Mr.  J  ustice  Allen,  in  giving  the  judgment  of  the  High  Court, 
thus  expresses  himself:  ''For  two  of  the  bills,  one  for 
£300  and  the  other  for  £1,250,  no  cargoes  were  sent,  and 
the  plaintiffs  were  obliged  to  pay  themy'^  thus  treating  the 
payment  of  them  bjr  the  plaintiffs  under  compulsion  as  an 
unquestioned  fact,  instead  of  sending  it  to  be  re-tried,  as  he 
presumably  would  have  done,  if  there  had  been  a  misdirec- 
tion or  an  unsatisfactory  finding  upon  it.  Their  lordships 
are  always  extremely  loth  to  send  a  case  for  re-trial,  much 
more  to  decide  it  upon  points  which  appear  to  have  been 
raised  for  the  first  time  at  their  bar,  and  which  possibly 
may  have  been  treated  as  agreed  upon  or  too  clear  for  ar- 
gument by  the  court  below.  It  is  enough  to  say  that  the 
Supreme  Court  having  assumed  (without  apparently  a  oon- 
410]  troversy  *on  the  subject)  that  the  plaintiffs  were  com- 
pelled to  pay  the  bills,  their  lordships  are  not  satisfied  that 
this  assumption  was  unwarrantable.  Their  lordships  further 
assume,  as  appears  to  have  been  assumed  in  the  court  below, 
that  the  defendants  obtained  the  benefit  of  these  payments 
in  their  account  with  the  Messrs.  Glyn. 

This  being  so,  the  points  for  consideration  are  confined  to 
those  stated  by  the  judgment  of  the  Supreme  Court  as  the 
grounds  on  which  the  new  trial  was  directed. 

The  court  appear  to  treat  the  question  whether  or  not 
Sancton  was  acting  within  the  scope  of  his  authority  (th6re 
being  no  conflicting  evidence  as  to  the  general  nature  of  his 
authority)  as  a  question  of  law,  and  hold  that  Mr.  Justice 
Weldon,  instead  of  directing  the  jury  that  the  sending  of 
the  telegram  was  within  the  scope  oi  Sancton's  authoritv, 
ought  to  have  directed  them  that  it  was  not.  The  only 
question  of  fact  which  they  direct  to  be  submitted  to  the 
jury  is,  whether  or  not  the  sending  it  was  sanctioned  by  the 
directors. 

Their  lordships  regard  it  as  settled  law  that  a  principal  is 
answerable  where  he  has  received  a  benefit  from  the  fraud 
of  his  agent,  acting  within  the  scope  of  his  authority.  This 
doctrine  has  been  laid  down  by  Lord  Holt  in  Hern  v.  Nich- 
oils  ('),  by  Lord  Ellenborough  in  Alexander  v.  Gibson  ('),  by 

(»)  1  Salk.,  289.  O  2  Camp.,  555. 
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Parke,  B.,  in  Cornfoot  v.  Fow7ce{^\  although,  tinder  the  pe- 
culiar circumstances  of  that  case,  ne  held  the  defendant  not 
liable;  also  by  Parke,  B.,  in  Moens  v.  Hey  worth  {^)\  by 
Tindal,  C. J.,  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Wilson  v.  ikbller  Q;  and  again 'by  the  Court  of 
Exchequer  in  Udell  v.  Afherion  ('),  where,  it  is  true,  the 
court  was  divided  in  its  judgment,  but  where  Baron  Martin, 
who  held  that  the  plaintiff  had  not  proved  his  case,  stated 
the  question  to  be,  "Was  the  agent  s  situation  such  as  to 
bring  the  representation  he  made  within  the  scope  of  his 
authority?" 

There  are,  however,  some  cases  to  be  found  apparently  at 
variance  as  to  the  interpretation  and  the  adaptation  to  cir- 
cumstances of  this  doctrine.  It  is  seldom  possible  to  prove 
that  the  fraudulent  act  *complained  of  was  committed  t411 
by  the  express  authority  of  the  principal,  or  that  he  gave 
his  agent  general  authority  to  commit  wrongs  or  frauds. 
Indeed  it  may  be  generally  assumed  that,  in  mercantile 
transactions,  principals  do  not  authorize  their  agents  to  act' 
wrongfully,  and  consequently  that  frauds  are  beyond  "the 
scope  of  the  agents'  authority"  in  the  narrowest  sense  of 
which  the  expression  admits.  But  so  narrow  a  sense  would 
have  the  effect  of  enabling  principals  largely  to  avail  them- 
selves of  the  frauds  of  their  agents,  without  suffering  losses 
or  incurring  liabilities  on  account  of  them,  and  would  be 
opposed  as  much  to  justice  as  to  authority.  A  wider  con- 
struction has  been  put  upon  the  words.  Principals  have 
been  held  liable  for  frauds  when  it  has  not  been  proved  that 
they  authorized  the  particular  fraud  complained  of  or  gave 
a  general  authority  to  commit  frauds :  at  the  same  time,  it 
is  not  easy  to  define  with  precision  the  extent  to  which  this 
liabilitjr  has  been  carried.  The  best  definition  of  it,  in  their 
lordships'  judgment,  is  to  be  found  in  the  case  of  Barwick 
V.  English  Joint  Stock  Bank  (*),  when  the  judgment  of  the 
Exchequer  Chamber  was  delivered  by  one  of  the  most 
learned  judges  who  ever  sat  in  Westminster  Hall.  In  that 
case  the  plaintiff  was  induced  to  continue  to  supply  oats  to 
a  customer  of  the  bank,  a  contractor  with  the  government, 
on  a  guarantee  from  its  manager  to  the  effect  that  the  cus- 
tomer's check  in  the  plaintiff's  favor,  in  payment  for  the 
oats  supplied,  should  oe  paid  on  receipt  of  the  government 
money,  in  priority  to  any  other  payment  "except  to  this 
bank. ' '   The  manager  fraudulently  concealed  from  the  plain- 

0)  6  M.  A  W.,  373.  {<)  7  H,  «fe  N.,  172 ;  80  L.  J.  (Ex.),  817. 

O  10  M.  A  VV.,  167.  (»)  Law  Rep.,  2  Ex.,  259. 

O  3  Q.  B.,  77. 

9  Eng.  Rep.  28 
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tiff  that  the  customer  was  indebted  to  the  bank  in  £12,000 : 
the  result  was  that  the  plaintiff  was  induced  to  advance 
money  to  the  customer  on  a  guarantee  which  turned  out  to 
be  worthless,  and  which  the  manager  must  have  known  to 
have  been  worthless  wjien  he  gave  it.  The  declaration  con- 
tained, among  other  counts,  one  for  deceit,  in  which  the 
fraud  of  the  manager  was  laid  as  the  fraud  of  the  bank,  on 
which  count  alone  the  judgment  is  based.  Baron  Martin 
having  directed  a  nonsuit,  a  venire  de  noto  was  ordered  by 
the  Exchequer  Chamber,  whose  judgment  was  delivered  by 
Mr.  Justice  Willes.  He  expressed  himself  as  follows : — 
''With  respect  to  the  question  whether  a  principal  is  an- 
412]  swerable  for  the  act  of  his  agent  in  the  *course  of  his 
master's  business,  and  for  his  master's  benefit,  no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong.  The  general  rule  is,  that  the  mas- 
ter is  answerable  for  everv  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved.  The  principle  is  acted  upon  every 
day  in  running-down  cases.  It  has  been  applied  also  to  direct 
trespass  to  goods."  After  enumerating  other  instances 
of  its  application,  he  proceeds: — "In  all  these  cases  it  may 
be  said,  as  it  was  said  here,  that  the  master  had  not  author- 
ized the  act.  It  is  true  he  has  not  authorized  the  particular 
act,  but  he  has  put  th^  agent  in  his  place  to  do  that  class  of 
acts,  and  he  must  be  answerable  for  the  manner  in  which 
that  agent  has  conducted  himself  in  doing  the  business 
which  it  was  the  act  of  his  master  to  place  him  in." 

He  further  lays  down,  "If  a  man  is  answerable  for  the 
wrong  of  another,  whether  it  be  fraud  or  other  wrong,  it 
may  be  described  in  pleading  as  the  fraud  of  the  person 
who  is  sought  to  be  made  answerable  in  the  action." 

This  doctrine  was  acted  upon  lately  by  the  Court  of 
Queen's  Bench,  in  Swift  v.  Wlnterbotham C\  where  they 
held  a  banking  company  liable  in  respect  of  a  fraudulent 
guarantee  by  their  manager  of  the  solvencv  of  a  person, 
although  the  bank  derived  no  benefit  from  this  representa- 
tion. This  judgment  was,  indeed,  reversed  in  the  Exche- 
quer Chamber,  on  the  ground  that  the  signature  of  the 
manager  was  not  the  signature  of  the  company  within  the 
words  of  the  9  Geo.  4,  c.  14,  s.  6,  and  that  the  representation 
was  made  bv  the  manager  only  in  his  individual  capacity ; 
but  Lord  Coleridge  in  delivering  the  judgment  observes: 
"  This  does  not  at  all  conflict  with  the  case  ot  Barwick  v. 

(')  Law  Rep.,  8  Q.  B.,  p.  244. 
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English  Joint  Stock  Bank  {\  and  cases  of  that  description, 
because  there  can  be  no  douot  that  where  an  agent  of  a  cor- 

S oration,  or  a  joint  stock  company,  in  conducting  its  business 
oes  something  of  which  the  joint  stock  company  take  ad- 
vantage and  by  which  they  profit,  or  by  which  they  maj- 
profit,  and  it  turns  out  that  the  act  which  is  so  done  by  their 
agent  is  a  fraudulent  act,  justice  points  out,  and  authority 
supports  justice  in  maintaining,  that  they  cannot  afterwards 
*repudiate  the  agency,  and  say  that  the  act  which  has  [413 
been  done  by  the  agent  is  not  an  act  for  which  they  are 
liable." 

It  has  been  contended,  however,  that  Western  Bank  of 
Scotland  v.  Addie^  decided  in  the  House  of  Lords  about  the 
same  time  (*),  is  at  variance  with  Barwick  v.  Englisli  Joini 
Stock  Bank  (').   Their  lordships,  however,  do  not  so  regard  it. 

Mr.  Addie  alleged  that  he  nad  been  induced  to  take  shares 
in  the  Western  Bank  of  Scotland  by  fraudulent  representa- 
tions of  its  directors,  and  claimed  to  recover  the  value  of  his 
shares,  or  to  be  reimbursed  the  damages  which  he  had  sus- 
tained. After  his  purchase  of  the  shares  and  before  he  in- 
stituted his  suit,  the  bank,  which  had  been  an  unincorporated 
company  nnder  7  Geo.  4,  c.  67,  was  with  his  concurrence 
incorporated  and  registered  under  the  Joint  Stock  Companies 
Act,  1856,  for  the  purpose  of  bein^  wound  up.  ITpon  these 
facts  it  was  decided  that  Mr.  Addie  had  no  remedy  against 
the  new  corporation  which  had  been  formed.  Lord  Cran- 
worth  observes :  "He  was  a  party  to  a  proceeding  whereby 
the  company  from  which  the  purchase  was  made  was  put  an 
end  to — it  ceased  to  be  an  unincorporated,  and  became  an 
incorporated  company,  with  many  statutable  incidents  con- 
nected with  it,  which  did  not  exist  before  the  incorporation. 
The  new  company  is  now  in  the  course  of  being  wound 

up He  comes  too  lat«;  the  appellants  are  not  the 

persons  who  were  guilty  of  the  fraud,  and  although  the 
incorporated  company  is  by  the  express  provisions  under 
which  it  was  incorporated  made  liable  for  the  debts  and 
liabilities  incurred  oef ore  the  incorporation,  I  cannot  read 
the  statute  as  transferring  to  the  incorporated  company  a 
liability  to  be  sued  for  frauds  or  other  wrongful  acts  com- 
mitted by  the  directors  before  incorporation." 

The  case  was  therefore  decided  upon  a  point  which  did  not 
arise  in  the  case  of  Barwick  v.  English  Joint  Slock  Bank. 

But  some  expressions  used  by  Lord  Chelmsford  and  Lord 
Cranworth  to  the  effect  that  an  action  of  deceit  is  not  main- 

(')  Law  Rep.,  2  Ex.,  259.  («)  Law  Rep.,  1  PL  L.,  Sc.  146. 
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tainable  against  a  corporation  in  respect  of  frauds  of  its 
agents,  have  been  strongly  relied  upon  on  behalf  of  the  re- 
spondents. With  all  respect  for  everything  falling  from  au- 
thority so  high,  their  lordships  cannot  regard  these  dicta^ 
414]  relating  as  they  do  to  English  *forms  of  action,  as 
necessan^  to  the  decision  of  Addie  v.  Western  Bank  of  Scot- 
land. Lord  Cranworth,  indeed,  admits  that,  "if  by  the 
fraud  of  its  (i.  e.,  an  incorporated  company's)  agents  third 
persons  have  been  defrauded,  the  corporation  may  be  made 
responsible  to  the  extent  to  which  its  funds  have  profited 
by  these  frauds." 

Upon  this  it  may  be  observed  that,  if  the  fraud  by  which 
the  corporation  benefited  consisted  of  a  misrepresentation 
not  forming  part  of  or  leading  to  a  contract  with  it,  it  is 
diflScult  to  see  how,  in  many  cases,  they  could  be  made  re- 
sponsible, except  in  an  action  for  deceit.  If  it  be  suggested 
that  an  action  for  monev  had  and  received  might  lie,  it  may 
be  answered  that  even  if  that  were  so,  the  question  to  be  tried 
would  be  in  substance  the  same,  and  the  evidence  the  same, 
and  that  the  time  has  passed  when  much  importance  was 
attached  to  mere  forms  T)f  action.  If  the  benefit  received  by 
the  corporation  happened  to  be  in  the  shape  of  a  specific 
chattel  mstead  of  monej^,  it  is  difficult  to  see  what  better  title 
they  would  have  to  retain  it,  but  in  that  case  the  action  for 
money  had  and  received  would  not  lie,  and  some  form  of 
action  of  tort  would  have  to  be  resorted  to.  Lord  Cranworth 
further  observes,  in  explanation  of  some  observations  which 
fell  from  him  in  Ranger  v.  Oreai  Western  Railway  Com- 
pany {^\  "the  allegation  of  Ranger  was  that  by  the  fraud 
of  Mr.  Brunei,  the  company's  engineer,  he  had  been  induced 
to  contract  to  do  and  haa  done  works  for  them  at  a  price 
grossly  below  their  real  cost,  say  for  £20,000  instead  of 
£40,000.  The  company  got  the  full  benefit  of  what  he  had 
so  done,  and  in  what  I  said  I  merely  wished  to  guard  against 
its  being  supposed  that  I  assented  to  the  argument  that  there 
would  be  no  means  of  reaching  the  company,  if  the  fact  of 
the  fraud  had  been  established.  By  what  particular  pro- 
ceedings relief  could  have  been  obtained  is  a  matter  on 
which  I  did  not  intend  to  express,  and  indeed  had  not  formed, 
any  opinion."  Unless  the  remedy  against  a  company  in  re- 
spect of  the  fraud  of  its  agent  is  to  be  confined  to  cases 
where  the  fraud  is  part  of  a  contract,  and  the  contract  can 
be  rescinded  so  as  to  place  the  parties  in  statu  quo — a  doc- 
trine much  narrower  than  that  laid  down  by  Lord  Cran- 
worth— it  appears  to    their   lordships    to   follow  that  an 

(»)  5  H.  L.  C,  86. 
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action  of  deceit  is  maintainable,  wherein,  as  laid  down  by 
the  *Exchequer  Chamber,  the  fraud  of  the  agent  may  [415 
be  treated  for  purposes  of  pleading  as  the  fraud  of  tne  prin- 
cipal. Nor  do  they  see  any  valid  reason  for  exempting  in- 
corporated more  tnan  unincorporated  companies  from  this 
action.  In  their  opinion,  Lord  Cranworth  stated  the  law  on 
this  subject  correctly  in  Ranger  v.  Oreat  Western  Rail' 
way{^\  when  he  observed,  "  strictly  speakine,  a  corporation 
cannot  of  itself  be  guilty  of  a  fraud.  But  where  a  corpora- 
tion is  formed  for  tne  purpose  of  carrying  on  a  trading  or 
other  speculation  for  profit,  such  as  forming  a  railway,  these 
objects  can  only  be  accomplished  by  the  agency  of  individu- 
als ;  and  there  can  be  no  doubt  that  if  the  agents  employed 
conduct  themselves  fraudulently,  so  that  ii  they  had  been 
acting  for  private  employers  the  persons  for  whom  they  were 
acting  would  have  been  affected  by  their  fraud,  the  same 
principle  must  prevail  where  the  prmcipal  under  whom  the 
agent  acts  is  a  corporation." 

It  remains  to  apply  the  principles  of  law  which  have  been 
stated  to  the  facts  of  this  case. 

If  there  had  been  any  serious  conflict  of  evidence  as  to  the 
duties  and  authority  of  Sancton,  it  would  have  been  proper 
to  direct  this  question  to  be  re-tried.  But  their  lordships 
are  satisfied  to  take,  as  Mr.  Justice  Weldon  did,  the  state- 
ment of  the  defendant's  witness,  the  president  of  the  bank, 
on  this  subject.  Had  the  message  been  sent  to  the  bank  it 
can  scarcely  be  questioned  that  it  would  have  been  the  duty 
of  Sancton  to  answer  it  with  a  view  to  obtaining  the  accept- 
ance of  the  plaintiffs  to  the  effect  that  funds  had  been  pro- 
vided for  the  previous  bills,  and  if,  with  the  same  object,  he 
had  added  to  this  a  statement  that  lingley  was  carrying  on 
his  business  at  St.  John,  although,  of  course,  it  would  not 
have  been  his  duty  to  state  a  falsehood,  still  the  sending  pf 
the  telegram  vnth  the  false  statement  would  have  been 
"within  the  8c6pe  of  his  authority,"  as  that  expression  has 
been  explained.  But,  it  has  been  urged,  the  telegram  was 
sent,  not  to  the  bank,  but  to  Lingley,  and  was  answered  on 
behalf  of  Lingley,  not  of  the  bank.  The  position,  however, 
of  Lingley  and  of  the  bank  must  be  borne  in  mind.  Ling- 
ley had  been  released  from  all  his  obligations,  and  was  no 
longer  interested  in  the  acceptance  of  the  bills :  the  bank 
was  deeply  and  solely  interested  in  their  acceptance.  Under 
these  *circumstances,  on  the  telegram  being  brought  [416 
to  the  bank,  their  lordships  think  tnat  it  was  still  in  the  usual 
course  of  the  business  entrusted  to  Sancton  to  answer  it,  and 
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that  when  he  did  answer  it  in  the  bank's  interest  in  such  a 
manner  as  to  convej^  what  was  false  together  with  what  was 
true,  he  was  still  acting  *' within  the  scope  of  his  authoritv." 

For  these  reasons  their  lordships  are  of  opinion  that  Mr. 
Justice  Weldon  was  right  in  directing  the  jurv  that  the  send- 
ing of  the  telegram  was  within  the  scope  of  Sancton's  au- 
thority. This  being  so,  the  question  whether  or  not  Sancton 
was  authorized  to  send  it  by  the  directors  becomes  immaterial. 

It  is  not  necessarjr  to  determine  whether  or  not  the  plain- 
tiffs could  have  maintained  their  verdict  if  they  had  proved 
only  they  had  sustained  damage  from  the  fraudulent  repre- 
sentation of  an  agent  of  the  defendants  made  within  the 
scope  of  his  authority,  without  proof  of  the  defendants  hav- 
ing profited  thereby :  nor  whether  they  could  have  main- 
tained it,  if  they  had  not  proved  the  representation  of  Sancton 
to  be  within  the  scope  of  his'  authority,  but  had  proved  that 
the  defendants  accepted  the  benefit  of  it,  with  notice  of  the 
fraud, — propositions  which  have  been  contended  for  at  their 
lordships'  bar.  It  is  enough  in  this  case  to  decide  that  the 
plaintins,  having  established  that  they  have  suffered  damage 
and  that  the  defendants  commensurately  profited  by  the 
fi-audulent  representation  of  Sancton  made  within  the  scope 
of  his  authority,  are  entitled  to  maintain  their  verdict. 

For  these  reasons  their  lordships  will  humbly  recommend 
Her  Majesty  that  the  judgment  of  the  Supreme  Court  be  re- 
versed, and  the  order  directing  a  new  trial  be  discharged. 

The  appellants  will  have  their  costs  in  the  courts  below 
and  of  this  appeal. 

Solicitors  for  the  appellant :  Messrs.  Vizard^  Crowder  &  Co. 

Solicitors  for  the  respondents:  Messrs.  Fields  JRoscoe, 
Fields  Francis  &  Osbaldeston, 

The  principal  is  liable  for  the  fraud-  The  principal  maj  be   held  liable 

ulent  acts  or  the  representations  of  his  either  in  an  action  of  fraud  or  by  way 

agent  in  the  transaction  of  business  en-  of  estoppel :  Qriswold  v.  Ha/oen,  25  N. 

trusted  to  the  latter  by  the  former :  El-  Y.,  595. 

weU  V.  Gkainberlairiy  2  Bosw.,  230,  S.  C.  It  will  be  presumed,  after  the  lapse 

a^ain  4  Bosw. ,  820,   affirmed  on  appeal  of  a  reasonable  time,  that  the  agent 

81  N.Y.,  611 ;  Sha/rp  v.  Mayor,  25  How.  advises  his  principal  of  the  terms  on 

Prac.,  890  ;  Bennett  v.  Jw£»on,  21  N.Y.,  which  he  accepted  a  security ,^and  the 

238  ;  Furgvson  v.  ffamiUon,  35  Barb. ,  principal  will  be  bound  thereby.     Mee- 

427 ;  Brookmanv.  Metealf,  4  Rob.,  568,  han  v.  Forrester,  52  N.  Y.,  277. 

34  How.  Prac.,  429  ;  Crane  v.  Hunter,  28  The  principal  cannot  enjoy  the  pro- 

N.  Y.,  389 ;  Grates  v.  Spier,  58  Barb.,  fits  of  a  bargain  made  by  his  afent, 

349  ;  Dams  v.  BemU,  3  Am.  Law  Times,  without  adopting  the  instrumentalities 

State  Courts  R.,  50,  an  excellent  case  in  by  which  he  consummated  it :  ElweU  v. 

the  N.  Y.  Court  of  Appeals  not  else-  (JJiamberlain,  31   N.  Y.,  611 ;  Colb  v. 

where  reported  though  referred  to  in  Bows,  10  N.  Y.,  335,  345. 

a  note  to  Lee  v.  Village  of  Sandy  HiU,  But  this  doctrine  must  be  confined  to 

40  N.  Y.,  453  ;  Meehan  v.  Forrester,  52  cases  of  voluntary  ratification  of  the 

N.  Y.,  277.  acts  of  an  ogeTit,    It  does  not  apply  to 
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cases  wliere  the  principal  involuntarilj 
receives  tlie  proceeds  of  the  transaction, 
without  knowledge  of  the  agent's 
wrong /or  his  own  benefit^  and  not  for 
the  benefit  of  his  principal :  CondU  v. 
Baldwin,  21  N.  Y.,  223  ;  Lee  v.  Chad- 
sey,  3  Abb.  Ct.  App.  Dec.,  43 ;  Elmer 
y.  Oakley,  3  Lansing,  34  ;  Bell  v.  Bay, 
82  N.  Y.,  165  ;  Fdlows  v.  Gommissianerfi, 
36  Barb.,  655;  Chatham  Bank  y.  Betts, 
9  Bosw.,  552,  affirmed  in  Ct.  Appeals, 
June,  1868. 

See  Porter  v.  Mount,  5  Am.  Law 
Beg.,  N.  S.,  292  ;  Alger  v.  Gardner,  54 
N.  Y.,  360,  Commission  of  Appeals. 
It  is  doubtful  whether  either  of  these 
cases  is  sound  law.  Nor  does  the  rule 
apply  where  the  agent  without  the 
principal's  knowledge,  does  an  unau- 
^orized  .act  without  fraud  ;  the  prin- 
cipal is  responsible  for  his  agent's  hon- 
esty, but  does  not  guaranty  he  shall  not 
exceed  his  authority  :  Smith  v.  Tracy, 
36  N.  Y.,  83-86;  J^rode  v.  Dyson,  3 
Smith  (Eng.)  Rep.,  400. 

Nor  to  cases  where  one  not  in  fact 
an  agent  to  act  for  a  principal,  commits 
a  wrong  in  obtaining  property  subse- 
quently delivered  to,  or  even  obtained 
for,  another :  Booth  v.  Bierce,  38  N.  Y., 
463,  reversing  40  Barb.,  114. 

A  master  or  principal  is  liable  for 
the  acts  or  the  negligence  of  his  ser- 
vant or  agent,  while  legitimately  en- 
gaged alraut  his  master's  business : 
Thomas  \.  Winchester,  6  N.  Y.,  397; 
BruffY.  Mali,  36  N.  Y.,  205-6  ;  India- 
napkis,  etc.,  v.  Anthony,  43  Ind.,  183. 

So  in  cases  where  the  agent  or  servant 
acts  without  special  orders  of  the  prin- 
cipal or  master,  if  he  is  justified  in  do- 
ing it  as  between  him  and  his  principal 
or  master  without  an  express  order : 
Oilmartin  v.  Mayor,  55  Barb.  239  ; 
Funds  V.  Coleman,  1  Bosw.,  321,  21 
N.Y.,  111. 

See  note  3  Eng.  Rep.,  313 ;  4  Eng. 
Rep.,  892. 

Even  though  contrary  to  the  master's 
orders  :  Sauthwick  v.  Estes,  7  Cush., 
385. 

As  in  erroniously  labelling  drugs : 
Th(nnas  v.  Winchester,  6  N.  Y.,  397 ; 
so  for  a  conductor  illegally  exacting  ex- 
tra fare :  CJiase  v.  N,  Y,  Cent.  R.  R., 
26  N.  Y.,  523.  In  illegally  putting  a 
passenger  off  a  car  :  Indianapolis,  etc. , 
V.  Anth&ny,  43  Ind.,  186.  Or  for  the 
negligence  of  a  conductor  in  helping  a 
passenger  upon  or  off  a  car  :  Brew  v. 


Sixth  Ave.  R.  R.,  26  N.  Y.,  49 ;  Baio  v. 
Sixth  Ave.  R.  R.,2  Transcript  Appeals, 
246.  In  taking  down  a  liberty  pole  in 
a  public  park  :  Oilmartin  v.  Mayor,  56 
Barb. ,  239.  A  travelling  agent  in  not 
properly  taking  care  of  a  team  hired 
by  him  :  Pickens  v.  Dieeker,  21  Ohio 
St.  R.,  212.  An  agent  to  ship  goods 
accepting  a  qualifi^  bill  of  lading  at 
the  time  of  shipping  the  goods  ;.  other- 
wise if  subseqtiently  accepted  :  Shelton 
V.  Merchants'  Despatch,  36  N.  Y.  Su- 
perior Court  Rep.,  527.  So  in  impro- 
perly leaving  a  truck  in  the  street  by 
which  a  passer  by  is  injured  from  an- 
other truck  being  run  against  it :  Pow- 
eU  v.  Beveney,  3  Cush. ,  300.  So  for  an 
injury  from  snow  being  thrown  from 
the  roof  of  a  house,  by  one  who  volun- 
teered to  assist  a  servant :  Alt?iorfe  v. 
Wolfe,  22  N.  Y.,  355.  It  has  been  held 
otherwise  where  a  servant  employed 
another  to  do  his  work  and  such  other, 
of  his  own  volition  and  without  the 
knowledge  #r  direction  of  the  servant 
employing  him,  did  an  act  which  occa- 
sioned an  injury  to  another  :  Simons  v. 
Monier,  29  Barb.,  419,  but  we  doubt 
the  soundness  of  the  distinction  ;  so 
the  master  is  liable  if  a  servant  care- 
lessly throw  a  keg  out  of  a  window, 
injuring  one  in  a  passage  way  below, 
even  though  the  injured  person  had  no 
title  in  the  passage  way  and  the  master 
could  at  any  time  have  revoked  his 
license  to  pass  therein  :  Corrigan  v. 
Union,  etc.,  98  Mass.,  677;  so  if  one 
be  injured  by  a  blast  in  consequence  of 
a  want  of  notice  thereof,  while  passing 
over  land  of  the  master  by  license  : 
BriscoU  V.  Newark,  etc.,  87  N.  Y..  637; 
so  to  one  injured  by  the  negligence  of 
those  employed  by  a  municipfu  corpo- 
ration in  the  repuiir  of  its  public  sew- 
ers :  Lloyd  v.  Mayor,  etc.,  6  N.  Y.,  369. 

A  person  or  corporation  is  not  liable 
for  the  negligence  of  the  servants  of  a 
contractor  :  Gent  v.  Mayor,  etc.,  6  Seld. 
notes,  68 ;  Pack  v.  Mayor,  8  N.  Y. ,  222; 
KeUyv.  Mayor,  11  N.Y„  432  ;  Gilbert  v. 
Beach,  6  Bosw.,  446 ;  Potter  v.  Sey- 
mour, 4  Bosw.,  140  ;  Benedict  v.  Mar- 
tin, 36  Barb.,  288. 

Nor  is  a  contractor  liable  for  the  neg- 
ligence of  the  servants  of  a  sub-con- 
tractor :  Blake  v.  F&rris,  5  N.  Y.,  48. 

The  contractor  or  person  doing  the 
work  is  liable  :  Bliss  v,  Schat£,  48 
Barb.,  389. 

And  the  owner  would  if  he  assumed 
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to  control  the  contractor  and  directed 
the  work  :  Heifeman  v.  Beiika/rd,  1 
Rob.,  432. 

Or  if  the  injury  Is  occasioned,  not 
by  any  fault  of  the  contractor  or  his 
servants,  but  is  the  result  of  an  act 
which  the  person  or  corporation,  by 
their  contract,  direct  to  be  done,  as  in 
excavating  a  street  which  the  corpora- 
tion la  b&und  to  keep  in  proper  con- 
dition :  Lockwood  v.  Mayor,  2  Hilt., 
66  ;  Oresd  v.  Hartman,  29  N.  Y.,  591, 
595  ;  Cangreor  v.  SmUh,  18  N.  Y.,  79  ; 
Irvin  v.  Wood,  4  Bob.,  138,  51  N.  Y.. 
224  ;  &orrs  v.  OUy  of  Utiea,  17  N.  Y., 
104;  Cla/rk  v.  OUy  of  Loekport,  49 
Barb.,  580. 

A  master  though  standing  by  is  not 
liable  for  the  wrongful  act  of  his  ser- 
vant, in  wilfully  setting  a  dog  upon 
cattle  trespassing  upon  the  master's 
lands,  if  the  master  immediately  call 
the  dog  oft :  Steele  v.  Smith,  8  E.  D. 
Smith,  821  ;  Tift  v.  lifft,  4  Den.,  175  ; 
nor  is  the  owner  of  a  steamboat  for 
the  wilful  misconduct  of  the  master, 
in  running  his  boat  against  another : 
Bichmondy  etc.,  v.  Vanderbilt,  1  Hill, 
480 ;  a  master  is  not  liable  in  trespass 
for  the  acts  of  his  servant,  unless  the 
particular  wrongful  act  was  done  by 
his  order  :  Terger  v.  Warren^  81  Penn. 
St.  R.,  319. 

If  the  act  of  the  servant  be  wilful  or 
malicious  and  not  within  the*  scope  of 
the  servant's  duty,  the  master  is  not 
liable  :  Oarveyv.  Dang,  80  How.,  815. 

See  Moak's  note,  8  Eng.  Rep.,  818  ; 
Id.  4  Eng.  Rep.,  892. 

But  the  master  is  liable  if  the  act  is 
within  the  scope  and  duty  of  the  ser- 
vant, it  being  in  many  cases  a  question 
of  fact  whether  such  is  the  case : 
Whatman  v.  Pea/non,  L.  R.  8  C.  P.,  422  ; 
Indianapolis y  etc.,  v.  ArUhony,  48  Ind., 
183  ;  Redding  v.  South,  etc,  3  South 
Carolina  Rep.,  N.  S.,  1 ;  see  Moak's 
note  8  Eng.  Rep.,  318  ;  Id.  4 Eng.  Rep., 
392.  If  a  boy  sixteen  years  of  age  only, 
leaps  from  a  railroad  car  while  in  mo- 
tion, in  obedience  to  the  command  of 
the  conductor,  accompanied  by  a  show 
of  force  the  court  cannot  say  judi- 
cially that  the  act  of  the  boy  was  vol- 
untary, but  should  leave  it  to  the  jury 
to  say,  whether  under  all  the  circum- 
stances, the  conduct  of  the  conductor 
did  not  amount  to  compulsion :  Klien 
V.  G.  P.  B.  B.  Co.,  37  Cal.,  400,  but 
see  Pittt^rgh  v.  Donahue,  70  Penn.  St. 


Reports,  119.  A  boy  climbed  upon 
the  rear  end  of  a  train  of  cars 
which  was  slowly  backing  round 
a  curve.  The  enflpneman,  by  rea- 
son of  houses,  could  not  see  the  rear 
end  of  the  cars.  The  boy  was  holding 
by  the  bumper  with  his  feet  upon  the 
brake  bar.  A  sudden  jolt  threw  the 
boy  upon  the  track  where  he  was  run 
over  and  killed.  The  mother  of  the 
boy  brought  an  action  for  his  death. 
It  was  proven  that  the  boy  had  been 
driven  from  similar  trains  on  former 
occasions.  There  was  no  employ6  on 
the  rear  of  the  train,  or  walking  in 
advance  of  it  on  the  track  while  back- 
ing. Held,  1.  The  liability  of  the  com- 
pany, if  any,  arose  upon  the  statute 
which  limited  the  same  to  a  "wrongful 
act,  neglect  or  default,"  and  they  were 
not  liable  for  a  neglect  to  use  that  de- 
gree of  vigilance  which  the  law  re- 
quires toward  those  with  whom  there 
is  a  relation  of  trust  and  confidence  or 
bailment  between  the  parties.  2.  If 
there  was  neglect  or  default  on  the  part 
of  the  boy,  or  the  absence  of  that  pru- 
dence which  boys  of  like  age  and  capa- 
city usually  exhibit,  the  defendants 
were  not  liable,  although  by  the  exer- 
cise of  extraordinary  care  on  their  part 
the  accident  might  have  been  prevented. 
8.  That  in  actions  for  injuries  result- 
ing in  death,  the  plaintiff  must  show 
that  neither  the  party  injured,  nor  the 
parties  for  whose  use  the  action  was 
brought,  had  contributed  by  n^lect  or 
want  of    care  to  the    calamity    com- 

Slained  of  :  J^ate  v.  BaUimore,  etc.,  24 
[arylund,  84. 

Although  a  person  gets  upon  a  rail- 
road car  wrongfully  and  as  a  trespas- 
ser, for  the  purpose  of  riding  vnthout 
paying  his  fare,  yet  the  conductor,  if 
he  resolves  to  exercise  his  right  to  re- 
move him,  must  do  so  prudently,  and 
in  such  a  manner  as  not  to  endanger 
his  personal  safety.  If  he  do  not  exer- 
cise this  prudence  and  an  injury  result,  , 
the  company  cannot  absolve  itself  from 
liability  on  theground  that  the  wrong 
was  mutual :  Klien  v.  G.  P.  B.  B.  Go., 
87  Cal.,  400. 

A  corporation  is  liable  for  the  wilful 
acts  and  torts  of  its  agents  committed 
within  the  general  scope  of  their  em- 
plovment,  as  well  as  acts  of  negligence; 
and  the  corporation  is  thus  bound,  al- 
though the  particular  acts  have  not 
been  previously  authorized,  or  subse- 
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quentlj  ratified  bj  the  corporation. 
The  act  of  the  agent  within  the  gen- 
eral scope  of  his  employment  is  the 
act  of  the  master,  and  if  wrongful  the 
master  is  liable  although  the  act  be  un- 
necessary to  the  performance  of  the 
master's  service,  and  was  not  intended 
for  that  purpose.  The  liability  of  the 
master  does  not  depend  upon  the  ne- 
cessity of  the  act,  or  the  intent  with 
which  it  was  done^  but  whether  the  act 
was  wrongful  and  within  the  general 
scope  of  the  employment  of  the  agent : 
Indianapolig^  etc.,  v.  ArUhonyt  43  Ind., 
188 ;  JefferwnviUe,  etc.,  v.  liog&rs,  88 
Ind. ,  126  ;  Banuden  v.  Boston  A  Albany 
R,  R,  Co.,  104  Mass.,  117 ;  PiMmrgh, 
etc.,  V.  Dimahue,  70  Penn.  St.  R.,  119. 

See  WhUtaker  v.  Eighth  Ave,  R.  R, 
51  N.  y.,  295. 

A  master  is  responsible  in  a  civil  ac- 
tion for  the  tortious  act  of  his  servant 
committed  in  the  course  of  the  latter's 
employment,  and  it  makes  no  difference 
that  ihe  act  was  done  wilfully,  and 
without  the  knowledge  of  the  master, 
or  even  in  disobedience  of  his  orders  : 
Redding  v.  Strnth  Carolina  R.  R.  Co., 
8  South  Carolina  Rep.,  N.  S.,  1,  6-9  ; 
Philadelphia,  etc.,  v.  Derby,  14  How., 
U.  S.,  486-«  ;  see  also  24  Maryland,  84. 

A  master  may  be  liable  for  the  tres- 
passes of  his  servant  done  honestly  in 
the  course  of  his  employment  It  is 
his  duty  when  he  sets  his  servant  at 


work  cutting  timber,  to  take  reasona- 
ble precautions  to  prevent  him  from 
ignorantly  trespassing  on  neighboring 
proprietors  ;  and  he  is  responsible  for 
his  trespasses  committed  under  the  di- 
rection of  his  own  overseer  as  if  he  had 
given  them  himself.  But  if  the  servant 
act  wilfully  and  without  authority, 
other  considerations  will  emnetimes  need 
to  be  regarded :  8mith  v.  Webster,  23 
Mich.,  298. 

And  the  master  if  he  has  contracted 
to  do  a  particular  act,  is  liable  for  the 
wilful  refusal  of  his  servant  to  per- 
form it  if  within  the  scope  of  his  au- 
thority :  Weed  v.  Panama,  etc.,  17  N. 
Y.,  862 ;  Robbins  v.  Mount,  81  How., 
81,  87,  4  Robertson,  558. 

In  the  absence  of  statutory  provis- 
ions, a  city  is  not  liable  for  the  negli- 
gence of  firemen,  when  going  to  a  fire, 
in  running  over  one  passing  on  a  public 
street.  The  firemen  are  an  independ- 
ent organization  and  not  the  servants 
of  the  city ;  (/Mea^a  v.  Mayor,  etc,,  1 
Daly,  425  ;  Haff<yrd  v.  City  of  New  Bed- 
ford, 16  Gray,  297  ;  Wheeler  v.  Oincin- 
naU,  19  Ohio  St.  R.,  19;  Terbush  v. 
Norwich,  88  Conn.,225;8ee75Pa.St.847, 

But  in  such  cases  the  fire  department 
is  liable,  and  in  some  cases,  by  statute, 
the  city :  Clarissy  v.  Metr(^[>olitan,  etc., 
7  Abb.  Prac.  Rep.,  N.  S.,  858  ;  see  also 
Beyo  V.  Saratoga  Springs,  8  N.  Y.  Sup. 
Court  Rep.,  504,  1  Hun,  341.  • 


[Law  Reports,  6  Privy  Council  Cases,  417.] 
J.C.(0,  Feb.  28;  Mar.  8,4,  28,  1874. 

*The  Colonial  Bank  op  Australasia  and  John  [417 
Turner,  the  Official  Agent  of  the  Golden  Gate  Gold 
Mining  Company,  Registered,  Appellants ;  and  Robert 
Willan,  a  Snareholder  in  the  said  Mining  Company,  Re- 
spondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  THE  COLONY  OP 

VICTORIA. 

Mining  Courts  of  the  Colony  of  Victoria — Appeal — Inferior  Court — Certiorari. 

Where  a  public  company  has  been  incorporated  by  virtue  of  a  statute  which  pre- 
scribed cert<dn  rules  for  the  constitution  of  such  companies,  and  for  regulating  their 
proceedings,  it  will  be  assumed,  in  judging  of  the  transactions  between  the  company 
and  other  parties,  that  the  reqairements  of  the  statute  have  been  complied  with. 
(See  note  at  end  of  case.) 

Q)Pre9ent  .—Sir  James  W.  Col  vile.  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence  Peel. 

9  Eng.  Rep.  29 
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Tlie  Supreme  Court  of  the  colony  of  Victoria  has  a  s^eneral  power  to  issue  a 
writ  of  certiorari  to  any  inferior  court  in  the  colony  to  bring  up  the  proceedings 
of  such  court,  coextensive  with  the  like  power  of  the  Court  of  Queen's  Bench  m 
England. 

The  Courts  of  Mines,  which  have  been  created  by  acts  of  the  local  li^ialatare  of 
the  colony  of  Victoria,  and  with  a  jurisdiction  limited  both  as  to  the  persons  and  the 
matters  within  the  colony  over  which  it  is  to  be  exercised,  stand,  in  relation  to  the 
Supreme  Court,  on  the  footing  of  inferior  courts. 

The  power  of  the  Supreme  Court  to  issue  a  certiorari  to  the  Courts  of  Mines 
in  respect  of  any  proceedings  under  the  Mining  Statute,  1865,  has  been  taken  away 
by  statute. 

An  appeal  may  be  brought  by  the  shareholders  of  a  mining  company  to  the  Chief 
Judge  of  the  Court  of  Mines  against  an  order  made  by  a  Judge  of  a  Court  of  Mines  for 
winding  up  a  company  upon  such  a  proceeding  as  that  prescribed  by  the  28th  and 
following  sections  of  the  Mining  Companies  Limited  Liability  Act,  1864. 

Where  certiorari  is  said  to  be  taken  away  by  statute,  the  Superior  Court  is  not  ab- 
solutely deprived  of  the  power  to  issue  the  wnt ;  but  its  action  as  to  the  writ  is  con- 
trolled and  limited,  and  it  cannot  quash  the  order  removed  by  certiorari  except  upon 
the  ground  either  of  a  manifest  defect  of  jurisdiction  in  the  tribunal  that  made  the 
order,  or  of  manifest  fraud  in  the  party  procuring  it. 

418]  Matters  on  which  the  defect  of  jurisdiction  depends  may  be  apparent  on  *the 
face  of  the  proceedings,  or  may  be  brought  before  the  Superior  Court  by  affidavit, 
but  they  must  be  extrinsic  to  the  adjudication  impeached. 

Objections  on  the  G;round  of  defect  of  jurisdiction  may  be  founded -on  the  character 
and  constitution  of  the  inferior  court,  the  nature  of  the  subject  matter  of  the  inquiry, 
or  the  absence  of  some  preliminary  proceeding  which  was  necessary  to  give  jurisdic- 
tion to  the  inferior  court. 

The  objection  of  defect  of  jurisdiction  cannot  be  entertained  if  it  rests  solely  on  the 
ground  that  the  judge  has  erroneously  found  a  fact  which  was  essential  to  the  validity 
of  his  order,  but  which  he  was  competent  to  try.  (See  ReviU  v.  Blake,  6  Eng.  Rep., 
226,  248,  note.) 

The  principle  acted  on  in  Rex  v.  BoUon  (*),  that  an  adjudication  by  a  judge  having 
jurisdiction  over  the  subject  matter  is,  if  no  defects  appear  on  the  face  of  it,  to  be 
taken  as  conclusive  of  the  facts  stated  therein,  recognized  and  followed. 

The  rule  in  Bunbury  v.  Fuller (*)  approved. 

It  is  not  incumbent  on  a  person  lending  monev  to  a  joint  stock  company  to  ascer- 
tain that  all  the  proceedings  of  the  company  and  its  shareholders,  itUer  se,  have  been 
strictly  regular.     (See  note  at  end  of  case.) 

Where  a  question  was  raised  whether  a  fraudulent  use  had  been  mad^  of  the 
machinery  for  winding  up  registered  companies,  such  question  being  a  complicated 
one,  dependent  on  a  variety  of  circumstances  capable  of  explanation,  and  requiring 
nice  consideration : 

Held  (reversing  the  decision  of  the  Supreme  Court  of  tlie  colony  of  Victoria),  that 
the  order  complained  of  ought  not  to  have  been  quashed  on  certiorari. 

SemblCy  the  Court  of  Mines  of  the  colony  of  Victoria  has  power  to  review  an  order 
of  its  own  for  winding  up  a  registered  company  whether  made  ex  parte  or  not,  on  the 
suggestion  that  the  order  was  fraudulently  obtained. 

If  a  party  makes  a  fraudulent  use  of  the  process  of  a  Mining  Court,  and  no  remedy 
is  to  be  had  in  that  court,  the  parties  aggrieved  may  obtain  relief  by  regular  suit  in 
the  supreme  or  other  competent  court. 

This  appeal  was  brought  from  a  judgment  of  the  Supreme 
Court  of  Victoria,  making  absolute  a  rule  nisi  to  quash  an 
order  made  by  the  Court  of  Mines  of  the  district  of  Beech- 
worth,  for  winding  up  the  Golden  Gate  Gold  Mining  Com- 
pany, Registered. 

The  company  had  been  registered  at  Wood's  Point,  in  the 

(»)  1  Q.  B.,  66.  («)  8  Eng.  Rep.,  9  Exch.,  111. 
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said  district,  under  the  9th  section  of  the  Colonial  Act,  27 
Vict.  No.  228,  the  Mining  Companies  Limited  Liability  Act, 
1864,  and  had  thereby  become  incorporated  by  virtue  of  the 
12th  section  of  that  act. 

The  company  originally  kept  its  banking  account  with  the 
Union  Bank,  and  the  account  was  overdrawn.  On  the  7th 
of  March,  1866,  one  Philip  Weis  was  requested  by  certain 
persons,  who  acted  as  directors  of  the  company,  to  act  as 
temporary  *manager.  He,  as  such  temporary  man-  [419 
ager,  caused  an  advertisement  to  be  inserted  in  the  Argus 
newspaper,  published  at  Melbourne,  calling  an  extraordinary 
meeting  of  the  shareholders.  The  terms  of  the  advertisement 
were  as  follows : 

"  Golden  Gate  Gold  Mining  Company y  Registered. 
"An  extraordinarv  meeting  of  the  shareholders  of  the 
above  company  will  be  held  at  the  office  of  the  company, 
Raspberry  Creek,  on  Monday,  the  7th  of  May,  1866,  at  3 
o'clock,  p.m. 
"Business — 

"1.  To  appoint  a  manager. 

"2.  To  audit  accounts  and  transact  such  general  busi- 
ness as  may  be  brought  forward. 
"3.  To  cancel  existing  scrip  and  issue  new  scrip. 
"  March  12th,  1866.  "  Philip  Weis,  Manager,  pro  tem?^ 

A  meeting  was  held  accordingly  on  the  7th  of  May,  1866. 
At  this  meeting  the  following  resolutions  were  carried, 
namely :  "That  Mr.  P.  Weis  be  appointed  manager  of  the 
company."  "  That  the  banking  account  be  moved  from  the 
Union  Bank  to  the  Colonial  Bank  of  Australasia,  and  re- 
quest Mr.  Hogarth  to  wait  on  the  manager  of  the  Colonial 
Bank  and  make  arrangements  with  him  regarding  the  over- 
draft to  the  Union  Bank."  Shortly  after  the  date  of  this 
meeting  the  company's  banking  account  was  transferred 
from  the  Union  Bank  to  the  Colonial  Bank  of  Australasia, 
and  the  latter  bank  satisfied  the  overdrait. 

It  may  be  convenient  to  indicate  here  the  provisions  of 
local  legislation  which  bear  most  closely  upon  the  proceed- 
ings out  of  which  the  appeal  arose. 

By  the  Gold  Fields  Act  of  the  colony  of  Victpria,  1867, 
21  Vict.  No.  32, 

The  Governor  in  council  is  empowered  (sect.  18)  to  erect  any  portion  of  the 
colony  into  a  mining  district ;  and  it  is  provided  (sect.  14)  that  in  every  sach  dis- 
trict there  shall  be  a  court  to  be  called  the  Court  of  Minea  The  Judge  of  the 
Court  of  Mines  may  (sect.  70)  grant  a  rehearing,  and  may  state  a  case  for  the 
opinion  of  the  Supreme  Court.  (Sect.  71.)  An  appeal  lies  from  the  Court  of 
Mines  to  the  Supreme  Court ;  and  it  is  provided  (sect.  127)  that  no  proceedings 
under  the  act  shall  be  removed  or  removable  into  the  Supreme  Court  save  as 
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thereinbefore  provided  ;  and  by  sect.  71,  "If  any  party  to  any  suit  in  any  court 
holden  under  this  act,  or  to  any  proceeding  before  the  judge  of  any  such  court, 
420]  shall  be  dissatisfied  with  the  *detennination  or  decision  of  the  said  court, 
or  with  any  order  of  a  judge  thereof,  not  being  an  order  of  commitment,  such 
party  may  appeal  from  the  same  to  the  Supreme  Court 

The  27  Vict.  No.  228,  the  Mining  Companies  Limited  Lia- 
bilities Act,  1864,  provides, 

Sect.  6.  **  That  every  such  company  shall  appoint  a,  manager,  and  no  action  or 
suit  at  law  or  in  equity  shall  be  brought  against  any  member  of  such  company 
for  the  recovery  of  any  debts  contracted  for  or  by  the  company." 

By  sect.  7,  "  Every  contract  made  by  the  manager  for  the  time  being  for  the 
purchase  of  goods  or  the  performance  of  work,  and  the  supply  of  the  materials 
for  the  same,  to  an  amount  respectively  not  exceeding  £50,  for  the  purposes  of 
the  said  company,  shall  be  binding  upon  the  company  and  uxwn  the  assets  thereof, 
as  herein  provided  ;  and  such  assets  may  be  seized  and  sold  in  execution  in  any 
action  against  such  company  upon  any  such  contract." 

Sect.  9  provides  for  the  registration  of  the  company  in  the  Court  of  Mines 
nearest  to  the  place  of  operations. 

Sect.  12  enacts  that  on  the  r^stratlon  of  a  company  under  the  act  it  shaU 
become  a  corporation. 

Sect.  15  prescribes,  under  a  penalty,  that  every  such  company  shall  have  a 
reg^tered  office,  to  which  all  communications  and  notices  mav  be  addressed  ;  and 
service  of  any  notice  or  legal  process  at  such  office  shall  be  deemed  to  be  service 
upon  the  company. 

By  sect.  21,  *' Any  company  registered  under  this  act,  with  the  sanction  of  a 
majority  in  number  and  value  of  the  shareholders  in  such  company  given  at  an 
.extraordinary  meeting,  may  from  time  to  time  increase  its  capital  by  the  issue 
of  new  shares,  such  aggregate  increase  to  be  of  such  amount,  and  to  be  divided 
into  shares  of  such  respective  amounts,  as  such  majority  directs,  and  also 
from  time  to  time  may  borrow  money  not  exceeding  such  sum  as  such  majority 
directs." 

Sect.  28.  '*  Fourteen  days'  notice  of  any  extraordinary  meeting  to  be  called 
under  this  act  shall  be  ^iven  to  each  shareholder  by  inserting  the  same  in  six 
consecutive  numbers  or  some  newspaper  published  in  Mellx>ume,  and  in  six 
consecutive  numbers  of  some  newspaper  published  in  the  neighborhood  of  the 
place  of  operations  of  the  company ;  and  such  notice  sliall  be  signed  by  the 
manager,  and  shall  specify  the  place,  the  day,  and  the  hour  of  meeting,  and 
the  nature  of  the  business,  otherwise  such  meeting  shall  not  have  power  to 
transact  any  business,  and  every  such  notice  so  given  shall  be  sufficient  without 
any  other  notice  whatsoever,  any  rule  of  law  or  of  the  company  to  the  contrary 
notwithstanding. " 

Sect.  26.  **  After  the  incorporation  of  any  company,  the  manager  shall  (unless 
it  is  otherwise  provided  by  any  rules  of  the  company)  convene  an  extraoidinary 
meeting  of  the  shareholdisrs,  for  the  purpose  of  deciding  the  number  of  directors, 
and  for  electing  the  same  ;  and  the  majority  in  number  and  value  of  the  share- 
holders present  at  such  meeting  shall  decide  and  elect  accordingly ;  and  such  di- 
rectors shall  have  the  custody  and  use  of  the  common  seal,  and  shall  carry  on 
and  transact  the  business  and  affairs  of  the  company." 

Sect.  27  empowers  the  Governor  to  appoint  an  official  agent  for  each  mining 
431]  'district,  and  provides  that  when  the  Court  of  Mines  shall  have  made  any 
order  or  decree  for  winding  up  a  company,  the  official  agent  for  the  district  shall 
have  power  to  collect  all  debts  and  to  sell  or  dispose  of  all  the  assets  of  the  com- 
pany, and  to  enforce  payment  by  the  shareholders  of  the  amounts  (if  any)  unpaid 
upon  the  shares  held  by  them  or  any  of  them. 

The  28th  section  provides  as  follows  :  "  Whenever  any  creditor  to  whom  such 
company"  (that  is,  any  company  registered  under  the  act)  "is  indebted  in  a 
sum  exceeding  £50  then  due,  has  served  on  the  company  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum  so  due,  and  the  company  has  for 
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the  space  of  three  weeks  succeeding  the  service  of  such  demand  neglected  to 
pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  satisfaction  of  the 
creditor,  such  company  shall  be  deemed  to  be  imable  to  pay  its  debts,  and  any 
such  creditor  as  aforesaid  may  make  application  for  winding  up  the  company 
to  the  Judge  of  the  Court  of  Mines  of  the  district  wherein  such  company  is 
registered." 

Sect.  29.  "  Any  application  for  the  winding  up  of  a  company  registered  under 
this  act  shall  be  by  petition,  and  there  shall  be  filed  or  lodged  at  the  time  when 
such  petition  is  presented  an  aflldavit  verifying  the  same." 

Sect.  30.  "  Upon  the  hearing  of  any  petition  as  aforesaid  the  said  Judge  of  the 
Court  of  Mines  may  dismiss  such  petition  with  or  without  costs,  to  be  paid  by 
the  petitioner  ;  or  he  may  make  an  order  directing  the  company,  by  a  day  to  be 
named  in  such  order,  to  pav  or  secure  payment  to  the  petitioning  creditor  of  all 
moneys  that  may  be  proved  to  be  due  to  him,  together  with  sucn  costs  as  such 
judge  may  direct ;  or  the  said  judge  may  (if  he  so  thinks  fit)  on  the  hearing  of 
such  petition  make  an  order  or  decree  for  winding  up  the  company  forthwith,  or 
such  other  order  as  to  such  judge  shall  appear  to  be  just." 

Sect.  81.  "  If  at  the  expiration  of  the  time  named  in  such  order  as  aforesaid 
such  payment  is  not  made  or  security  given,  the  said  Judge  of  the  Qourtof  Mines 
may  thereupon  make  an  order  or  decree  for  winding  up  5ie  company." 

Sect.  39.  "  The  majority  in  number  and  value  of  the  shareholders  in  any  com- 
pany may  from  time  to  time,  both  before  and  after  incorporation,  make  and  alter 
rules  for  prescribing  the  number  and  qualification  of  directors  and  fixing  a  quo- 
rum thereof  ;  for  holding  and  convening  general  and  special,  but  not  extraor- 
dinary, meetings  of  the  snareholders  and  directors  respectively  ;  for  the  election, 
removal,  and  annual  retirement  of  all  or  some  of  the  directors ;  for  determining 
the  mode  of  filling  occasional  vacancies  in  that  body ;  for  settling  the  number  of 
votes  which  shareholders  may  give  in  respect  of  any  specified  number  of  shares, 
and  whether  such  votes  may  or  may  not  be  given  by  proxy ;  for  the  deposit  and 
custody  of  proxies  (if  allowed  and  used) ;  for  remo^g  and  appointing  the  man- 
ager, bankers,  and  solicitors  of  the  company;  for  declaring  dividends  and  mak-. 
ing  calls  ;  for  the  transfer  and  relinquishment  of  shares,  and  the  conditions  on 
which  the  same  respectively  may  be  effected  ;  for  keeping  minutes  of  all  general, 
special,  and  extraordinary  meetings  of  the  directors  and  shareholders  respec- 
tively ;  for  preparing  half  yearly  balance  sheets  of  the  accounts  of  the  company, 
and  auditing  and  examining  the  same ;  for  making  and  producing  the  reports  of 
the  business  and  affairs  thereof ;  for  the  custody  and  use  of  the  common  seal, 
and  for  any  other  objects  not  inconsistent  with  this  act.  But  if  any  such  rule 
shall  be  msuie  or  altered  after  incorporation,  it  shall  be  made  or  altered  only  at 
an  extraordinary  meeting  of  the  shareholders." 

♦The  3d  section  of  the  act  31  Vict.  No.  324  (a.d.  1867),  [422 
"  An  Act  to  Amend  the  Mining  Companies  Limited  Liabil- 
ity Act,  1864."  is  as  follows  : 

"  It  is  declared  and  enacted  that  the  words.  '  upon  the  hearing  of  any  petition,' 
wherever  the  same  are  used  in  the  said  act,  snail  be  construed,  deemed,  and 
taken  to  mean  and  include  an  application  to  a  Jud^e  of  the  Court  of  Mines, 
whether  sitting  in  court  or  not,  or  to  the  Court  of  Mines,  and  whether  made  to 
the  said  court  or  to  the  said  judge  upon  an  ex  parte  application,  or  after  service 
of  notice  of  such  application  at  the  office  of  the  company,  or  upon  summons  so 
served  returnable  before  the  judge  or  before  the  court ;  and  no  order  heretofore 
or  hereafter  to  be  made  shall  l)e  deemed  to  be  invalid  or  impeachable  upon  the 
ground  that  the  same  was  made  by  the  judge  or  by  the  court  upon  an  ex  parte 
application  :  Provided  that  the  said  Judge  or  Court  of  Mines  shall  have  power 
from  time  to  lime,  if  it  should  be  deemed  advisable,  upon  the  application  of  any 
party  claiming  to  be  interested  in  or  affected  by  such  order,  to  set  aside  or  vary 
any  such  order." 

The  Courts  of  Mines  were  first  created  in  1857  by  the  local 
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statute  above  cited,  No  32  of  the  21  Vict.,  since  repealed  by 
the  Mining  Statute,  1865.  At  the  time  of  the  proceedings 
out  of  which  the  appeal  arose  the  latter  act  defined  the 
powers  and  functions  of  the  Courts  of  Mines,  and  regulated 
their  procedure. 

The  jurisdiction  given  to  these  courts  to  wind  up  re^s- 
tered  companies  was  conferred  upon  them  by  the  Mimng 
Companies  Limited  Liability  Act,  1864  (*),  which  was  passed 
after  the  former,  but  before  the  latter,  of  the  two  last-men- 
tioned statutes. 

By  the  Mining  Statute,  1865,  it  was  enacted  that  within 
and  for  every  mining  district  there  should  be  a  court  to  be 
called  the  Court  of  Mines;  that  such  court  should  be  a 
court  of  record ;  that  the  Court  of  Mines  which  at  the  time 
of  the  commencement  of  the  act  should  be  in  existence  in 
any  mining  district  existing  at  that  time  should  be  and  be 
deemed  a  Court  of  Mines  constituted  under  that  act. 

To  these  courts  this  statute  gave,  in  very  general  terms, 
jurisdiction  to  hear  and  determine  all  suits  which  might 
arise  concerning  miners'  rights  in  Crown  lands,  or  concern- 
ing or  out  of  any  partnership  for  or  in  relation  to  mining  in 
any  Crown  land,  or  for  or  in  relation  to  the  searching  for 
the  metals  and  minerals  mentioned  in  the  act,  or  generally 
concerning  all  questions  and  disputes  cognizable  by  a  court 
423]  of  law  or  by  a  court  of  ec[uity  which  *might  arise  be- 
tween miners  in  relation  to  mining  on  Crown  lands.  But  it 
did  not  expressly  refer  to  the  peculiar  jurisdiction  to  wind 
up  registered  companies  which  nad  been  given  to  the  Judges 
of  Courts  of  Mines  by  the  act  of  1864. 

Again,  a  material  difference  between  the  Mining  Statute, 
1865,  and  the  repealed  act  of  1857  consisted  ip  this.  The 
latter  had,  by  its  71st  section  ("),  given  an  appeal  from  the 
Courts  of  Mines  to  the  Supreme  Court,  and  by  its  127th  sec- 
tion had  provided  that  no  proceedings  under  that  act  should 
be  removable  to  the  Supreme  Court  except  as  therein  pro- 
vided. The  Mining  Statute,  1865,  created  a  Chief  Judge  of 
the  Court  of  Mines,  who  was  to  be  one  of  the  Judges  or  the 
Supreme  Court ;  and,  by  its  172d  section  (*),  gave  an  appeal 
to  him  in  lieu  of  the  appeal  given  by  the  repealed  statute  to 
the  Supreme  Court ;  providing,  by  its  244th  section,  that 
"no  proceedings  under  that  act  should  be  removed  or  re- 

(*)  Sect.  28,  siipra,  p.  421.  shall  be  dissatisfied  with  any  decree  or 

(*)  Supra,  p.  419.  order  of  the  said  coart,  or  with  the  order 

(")  *'  Any  party  to  any  suit  in  any  Court  of  a  judge  thereof,  not  being  an  order  of 

of  Mines,  or  to  any  proceedings   before  commitment  made   by  such  ju  Ige.  may 

the  judge  of  any  such  court  (except  wliere  appeal  from  the  same  to  the  Chief  Judge." 

tlie  contrary   U   herein   provided),   wlio 
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movable  into  the  Supreme  Court,  save  and  except  as  there- 
inafter provided  {^). 

In  the  month  of  September  1866,  the  Colonial  Bank  of 
Australasia  commencea  an  action  against  the  company  to 
recover  the  sum  of  £2,163  3^.  4^.,  as  due  to  the  bank  by  the 
company  on  the  overdrawn  account.  A  defence  was  entered 
on  behalf  of  the  company  to  the  action,  and  issue  was  joined 
therein  and  notice  of  trial  given,  but  the  bank  obtained 
orders  to  postpone  the  trial  for  three  successive  sittings,  and 
it  did  not  proceed  further  in  the  action,  but  abandoned  it ; 
nor  did  it  take  any  further  or  other  proceedings  in  respect 
of  the  claim  against  the  company  until  the  year  1871. 

On  the  11th  of  August,' 1871,  tne  appellants  served  on  the 
company  a  demand  m  writing  requiring  the  company  to  pay 
the  sum  of  £3,223  11^.  6d.  (being  the  amount  advanced  by 
the  bank  to  satisfy  the  overdraft  above  referred  to,  with  in- 
terest) ;  and  on  the  *16th  of  November,  1871,  the  [424 
bank  served  on  the  company,  at  its  registered  office  in  Mel- 
bourne, a  notice  requiring  the  company  to  appear  at  the 
court  house  at  Wood's  Point  on  the  18th  of  the  same  month, 
to  answer  a  petition  therein  stated  to  have  been  already  pre- 
sented (but  which  in  fact  had  not  been  presented),  and  to 
show  'cause  why  a  winding-up  order  should  not  be  made 
by  the  Judge  oi  the  Court  of  Mines  of  the  district. 

On  the  18th  of  November  the  bank  presented  a  petition 
(verified  by  affidavit)  to  the  Judge  of  the  Court  of  Mines,  set- 
ting forth  that  the  mining  company  was  indebted  to  the 
bank  in  the  sum  of  £2,223  11*.  8d,  for  moneys  lent  by  the 
bank  to  the  company;  that  the  bank  had  served  on  the  com- 
pany a  written  demand  requiring  the  company  immediately 
to  pay  the  said  sum ;  that  the  company  had,  for  the  space 
of  three  weeks  succeeding  the  service  of  such  demand, 
neglected  to  pay  such  sum,  or  to  secure  or  compound  for 
the  same ;  and  that  the  whole  of  such  sum  was  still  due  and 
owing  by  the  company  to  the  bank ;  and  praying  that  the 
company  might  be  wound  up  under  the  provisions  of  the 
Mining  Companies  Limited  Liability  Act,  1864. 

On  the  same  day  the  Jud^e  of  the  Court  of  Mines  made  an 
order  that  the  company  should  be  wound  up  forthwith. 
The  order  was  in  the  following  terms:  "Whereas  on  the 
11th  of  August,  1871,  the  Colonial  Bank  of  Australasia,  a 
creditor  of  the  said  company,  served  on  the  said  company  a 
demand,  under  their  seal,  requiring  the  said  company  to  pay 
the  sum  of  £3,223  11^.  8^.,  then  due  to  the  saia  bank,  and 
the  said  company  has,  for  the  space  of  three  weeks  succeed- 

(')  This  was  a  mistake,  as  the  act  contains  no  provision  on  the  subject. 
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ing  the  service  of  such  demand,  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same  to  the  satisfaction  of 
the  said  bank :  And  whereas,  on  the  18th  day  of  November 
instant,  the  said  Colonial  Bank  of  Australasia  did  present  to 
me,  the  undersigned  Judge  of  the  Court  of  Mines  of  the  dis- 
trict in  which  the  said  company  was  registered,  to  wit,  in 
the  district  of  Beechworth  aforesaid,  their  petition  setting 
forth  the  facts  hereinbefore  recited,  and  praying  that  the 
said  company  might  be  wound  up ;  and  at  the  time  of  pre- 
senting the  said  petition,  an  affidavit  of  William  Greenlaw, 
the  acting  general  manager  of  the  said  bank,  verifying  the 
same,  was  Sled  in  the  last-mentioned  court :  And  whereas 
425]  the  said  company  has  been  *duly  served  with  a  notice 
in  this  behalf,  which  required  them  to  appear  here  before 
me  this  day  to  answer  the  said  petition,  and  to  show  cause 
why  I  should  not  make  an  order  directing  the  said  company, 
by  a  day  to  be  named  in  such  order,  to  pay  or  secure  paj^- 
ment  to  the  said  Colonial  Bank  of  Australasia  of  the  said 
sum,  together  with  such  costs  as  I  might  direct,  or  why  I 
should  not  make  an  order  for  winding  up  the  said  company 
forthwith,  or  such  other  order  as  to  me  should  appear  to  be 
just :  And  whereas  the  said  companjr  has  not  appeared  be- 
fore me  this  dajr,  or  shown  any  sufficient  cause  as  required 
bjr  the  said  notice :  Now,  therefore,  ui)on  the  hearing  of  the 
said  petition,  and  upon  reading  the  said  affidavit,  and  upon 
proof  as  well  as  of  the  facts  and  matters  aforesaid,  as  tnat 
the  said  sum  is  now  due  from  the  said  companjr  to  the  said 
Colonial  Bank  of  Australasia,  and  upon  hearing  Mr.  Fin- 
layson,  of  counsel  for  the  said  Colonial  Bank  of  Australasia, 
I  do  order  that  the  said  company  shall  be  wound  up  forth- 
with." 

On  the  16th  of  February,  1872,  the  agent  in  Melbourne  for 
the  appellant,  John  Turner  (who  was  the  official  agent  for 
the  district,  under  the  27th  section  of  the  Mining  Companies 
Limited  Liabilities  Act,  1864  (*),  and  as  such  was  charged  with 
the  conduct  of  the  winding-up)  showed  to  William  Scott,  the 
manager  of  the  mining  company,  at  the  company's  office,  the 
original  winding-up  order.  Subsequently  the  appellant, 
John  Turner,  as  sudi  official  agent,  called,  oy  advertisement, 
a  meeting  in  the  estate  of  the  company  for  the  proof  of 
debts,  to  be  held  at  the  Court  of  Mines,  Beechwortli,  on  the 
6th  of  May,  1872.  At  this  meeting  the  bank  proved  a  debt 
against  the  company  to  the  amount  of  £3,223  11^.  Sd,,  to  the 
satisfaction  of  Mr.  Hackett,  the  Judge  of  the  said  Court  of 
Mines,  in  pursuance  of  the  provisions  of  the  33d  section  of 

(»)  Supra,  p.  420. 


Vol  v.]  CASES  IN  THE  PRIVY  COUNCIL.  233 

J.C.  The  Colonial  Bank  of  Australasia  v.  Willan.  1874 

the  Mining  Companies  Limited  Liability  Act.     This  proof 
was  not  opposed. 

On  the  26th  of  August,  1872,  the  respondent  made  an  ap- 
plication to  the  same  court  to  set  aside  the  order  obtained 
on  the  18th  of  November,  1871. 

Mr.  Bowman,  the  Deputy  Judge  of  the  Court  of  Mines, 
who  heard  the  application,  stated  in  his  judgment  that  it 
had  been  admitted  by  counsel  on  both  sides  tnat  the  main 
point  left  for  him  to*  decide  was  whether  the  winding-u 
order  of  the  18th  of  *November,  1871,  was  or  was  not  [42l 
made  upon  an  ex  parte  application ;  that  presuming,  as  he 
thought  fair,  that  the  notice  was  given  early  in  the  morning 
of  the  16th  of  November,  the  company  had  two  days  during 
which  they  might  have  acted ;  that  there  was  telegraphic 
communication  between  Melbourne  and  Wood's  Point,  and 
that,  so  far  from  the  affidavit  of  the  manager  of  the  company 
setting  out  that  he  used  due  diligence  and  made  reasonable 
efforts  to  comply  with  the  notice  served,  it  distinctly  set 
forth  that  he  did  nothing.  The  Deputy  Judge  therefore, 
held  that  he  was  bound  to  assume  that  the  jud^  who  madQ 
the  winding-up  order  exercised  a  wise  discretion  and  due 
caution  in  satisfying  his  mind  that  notice  of  the  application 
had  been  duly  served,  and  he  decided  that  the  order  was  not 
made  upon  an  ex  parte  application,  and  that  it  ought  not  to 
be  set  aside. 

On  the  lOth  of  September,  1872,  the  Supreme  Court,  upon 
the  application  of  the  respondent,  ordered  that  a  writ  of 
certiorari  should  issue  directed  to  the  said  Deputy  Judge, 
commanding  him  to  send  under  his  seal  the  record  of  the 
order  of  the  18th  day  of  November,  1871,  which  was  done 
accordingly. 

On  the  22d  day  of  November,  1872,  a  rule  nisi  was  ob- 
tained by  the  respondent,  calling  upon  the  Deputy  Judge 
and  the  appellants  to  show  cause  why  the  order  of  the  18th 
of  November,  1871,  should  not  be  quashed,  on  the  grounds, 
first,  that  there  was  no  jurisdiction  to  make  the  said  order, 
as  at  the  time  it  was  made  the  company  was  not  indebted  to 
the  bank  in  any  sum ;  and,  secondly,  that  it  was  obtained 
by  a  fraud  on  the  judg;e. 

The  affidavits  on  which  the  writ  was  issued  were  made  by 
the  respondent,  by  Philip  Weis,  and  by  certain  shareholders 
in  the  company. 

The  case  made  by  the  respondents  was  to  the  following 
effect : 

No  rules  of  the  copapany  were  made  before  the  incorpo- 
ration thereof,  or  until  April,  1867,  and  no  directors  were 
9  Eng.  Rep.  30 
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elected  or  aj)poiiited  at  any  meeting  of  shareholders  duly 
convened  until  the  26th  of  April,  1867,  when,  at  an  extraor- 
dinary meeting  of  the  shareholders  duly  convened,  directors 
were  for  the  hrst  time  duly  elected  and  appointed,  and  at 
the  same  meeting  rules  were  for  the  first  time  made. 
427]  *That  Frederick  B.  Ludlow  was  the  first  manager  of 
the  said  company,  that  Philip  Weis  was  the  second  manager : 
that  on  or  about  the  7th  of  March,  1866,  Weis,  before  he 
claimed  to  have  been  appointed  manager,  and  before  Ludlow 
had  formally  resigned  or  been  removed,  was  requested  by 
one  William  Hogarth,  a  shareholder  in  the  company,  and 
the  alleged  chairman  of  a  meeting  of  persons  (who  called 
themselves  directors,  but  had  never  been  in  fact  elected  or 
appointed)  to  act  as  temporary  manager  ;  and  Weis  at  the 
req^uest  of  the  said  William  Hogarth,  and  another,  caused  to 
be  msertedin  the  Argus  newspaper,  published  in  Melbourne, 
the  above  advertisement,  dated  the  12th  of  March,  1866,  but 
it  did  not  appear  that  it  had  been  published  as  required  by 
the  act,  and,  in  fact,  the  notice  was  not  duly  or  regularly 
given  in  accordance  with  the  provisions  of  the  act. 

That  a  search  had  been  made  in  the  minute  book  of  the 
company,  from  the  date  of  its  incorporation  up  to  the  month 
of  September,  1866,  and  the  minute  book  during  the  said 
period  did  not  contain  any  resolution  of  any  extraordinary 
or  other  meeting  of  the  shareholders  of  the  company  author- 
izing any  borrowing  of  money,  or  any  resolution  referring  to 
the  bank,  except  the  second  resolution  of  the  7th  of  May, 
1866 ;  that  at  no  meeting  called  in  accordance  with  the  pro- 
visions of  the  act  was  any  authority  or  sanction  given  by  the 
shareholders  of  the  company  to  borrow  any  money  from  the 
bank  or  at  all ;  and  that  it  did  not  appear  from  the  evidence 
that  any  advertisement  or  notice  ever  appeared  in  any  news- 
paper whatsoever  giving  notice  of  any  extraordinary  or  any 
other  meeting  of  the  shareholders  of  the  company  which 
specified  in  such  advertisement  or  notice  that  tne  nature  of 
the  business  for  which  the  meeting  was  called  was  to  author- 
ize or  sanction  the  borrowing  of  money  either  fi*om  the  bank, 
or  elsewhere,  or  at  all,  as  required  by  the  act  Q). 

That  in  June,  1868,  the  mine  and  business  of  the  Golden 
Gate  Gold  Mining  Company  were  sold  to  another  company, 
called  the  A  1  Gold  Mining  Company,  Registered,  in  con- 
sideration of  certain  shares  allotted  by  the  A  1  Mining  Com- 
Sany  to  the  shareholders  of  the  Golden  Gate  Gold  Mining 
ompany,  and  since  the  latter  part  of  the  said  year  1868 
428]  there  had  been  no  business  for  the  latter  *company  to 

(')  Mining  Companies  Limiteil  Liabilities  Act,  1864,  s.  15. 
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transact,  and  it  had  not,  in  fact,  carried  on  any  business ; 
and,  as  from  the  month  of  October,  1868,  the  then  manager 
of  the  latter  company  ceased  to  draw  any  salary  from,  or  to 
be  in  any  manner  employed  by,  the  company,  and  the  com- 
pany's operations  having  ceased,  no  other  manager  had, 
since  the  said  date,  been  employed  by  the  company :  and 
that  the  name  of  the  company  then  or  soon  after  was  taken 
down  from  No.  37  Market  Street,  which  had  been  the  office 
of  the  company. 

That  it  was  not  the  fact,  as  recited  or  stated  in  the  notice 
served  on  the  16th  of  November,  1871,  that  at  the  date  of 
the  said  notice  the  petition  therein  mentioned  had  been  pre- 
sented by  the  bank;  and  that  the  petition  was  not  presented 
until  the  18th  of  November,  1871,  being  the  day  when  the 
winding-up  order  was  made. 

That  the  court  house  at  Wood's  Point,  in  the  mining  dis- 
trict of  Beechworth,  at  which,  as  stated  in  the  said  notice, 
the  said  company  was  required  to  appear  on  the  18th  of 
November,  the  notice  having  been  served  on  the  16th  of  No- 
vember, was  distant  from  Melbourne  120  miles  or  there- 
abouts, and  in  the  month  of  November,  1871,  the  time 
occupied  in  travelling  from  Melbourne  to  Wood's  Point 
aforesaid  by  coach,  the  ordinary  and  quickest  mode  of  con- 
veyance, was  twentv-four  hours. 

That  the  shareholders  had  received  no  notice  of  the  wind- 
ing-up order  and  the  proceedings  under  it  until  July,  1872 ; 
and  that  if  they  had  received  notice  earlier,  they  would  have 
endeavored  to  cause  appearance  to  be  made  and  a  defence  to 
be  undertaken  on  behalf  of  the  company. 

The  respondent,  on  the  22d  of  November,  1872,  on  behalf 
of  himself  and  the  said  majority  of  the  said  solvent  share- 
holders, caused  a  rule  nisi  to  quash  the  said  winding-up 
order  to  be  moved  for  before  the  said  Supreme  Court ;  and 
on  the  said  22d  of  November,  1872,  it  was  ordered  by  the 
said  Supreme  Court  that  the  Deputy  Judge,  the  bank,  and 
the  appellant,  John  Turner,  the  official  agent,  should  show 
cause  why  the  order  made  by  C.  P.  Hackett,  Esq.  (then 
Judge  of  the  said  Court  of  Mmes  of  the  mining  district  of 
Beechworth),  on  the  18th  of  November,  1871,  wherein  it  was 
ordered  that  the  said  company  should  be  wound  up,  should 
not  be  quashed  on  the  following  grounds  : 

*1.  That  there  was  no  jurisdiction  to  make  the  said  [429 
order  of  the  18th  of  November,  1871,  as  at  the  time  of  serv- 
ing the  notice  of  demand  and  of  making  the  said  order  the 
said  Golden  Gate  Gold  Mining  Company,  Rt^gistered,  was 


236  CASES  IN  THE  PHIVT  COUNCIL.  [L.  R. 

1874 The  Colonial  Bank  of  Australasia  v.  Willan.  J.C. 

not  indebted  to  the  said  Colonial  Bank  of  Australasia  in 
any  sum. 

2.  That  the  sum  of  £3,223  lis.  8d.,  mentioned  in  the  said 
order,  was  not,  nor  was  any  part  thereof,  at  the  time  of  the 
making  thereof,  due  to  the  Colonial  Bank  of  Australasia  bv 
the  said  Golden  Gate  Gold  Mining  Company,  Registered,  and 
that  the  said  order  was  obtained  by  undue  and  improper 
means,  calculated  to  deceive  the  said  Judge  of  the  saidJDourt 
of  Mines  who  made  the  same,  and  to  prevent  the  said  com- 
pany showing  reasons  to  the  said  judge  for  refusing  to  make 
the  said  order,  and  that  so  the  said  order  was  obtained  bv  a 
fraud  on  the  said  ju^e ;  and  on  the  further  grounds  dis- 
closed in  the  above  affidavits. 

The  affidavits  used  by  the  appellants  in  showing  cause 
against  the  rule  nut  stated  that  many  of  the  sharSiolders 
?*u.  ®/.v™?*°y  ^^  offered  to  pay  their  proportion  of  the 
debt  if  aiel)ank  would  give  them  a  release;  that  William 
bcott,  the  manager  of  the  company,  had  often  promised  to 
try  to  get  the  debt  settled.  That  the  respondent  siirned 
as  chairman  a  minute  of  a  meeting  of  the  board  of  manace- 
ment  of  the  company,  dated  the  2l8t  of  June,  1867,  at  which 
It  was  resolved,  in  answer  to  a  letter  from  the  bank  demand- 
ing payment  of  the  debt,  "that  no  steps  be  taken  to  arrange 
matters  with  the  Colonial  Bank  until  the  amalgamation  is 
hnally  completed."  That  on  the  Ist  of  August,  1871  the 
manager  was  informed  that  the  bank  intended  to  wind  un 
the  company  unless  the  debt  was  paid,  and  the  attorney 
who  acted  for  the  bank  in  the  matter  of  winding-up  used  no 
undue  or  improper  means  in  obtaining  it. 

The  Supreme  Court,  on  the  10th  of  December,  1872,  gave 
judgment,  makmg  the  rule  absolute,  and  ordering  the  appel- 
lants to  pay  to  the  respondent  the  costs  of  and  occasioned  bv  the 
writ  of  certiorari  and  of  the  rule  nisi.  In  the  statement  of  the 
reasons  given  for  the  judgment  the  following  passage  occurs : 

"Ihe  real  ground  on  which  this  application  is  opposed  is 
that  It  18  not  competent  for  the  applicants  to  go  behind 
V!?^?"^  .  ^'^""P  ^^'^''^-  ^*  *»  ^^d  thev  are  bound  by  the 
AdOJ  order.  In  one  sense  that  *is  no  doubt  true:  the  facts 
which  the  judge  has  found  must  be  taken  as  true,  but  to 
maintain  that  it  is  not  competent  for  a  person  to  impuen 
the  order  by  showing  that  tlie  judge  had  no  jurisdiction  is  a 
proposition  that  cannot  be  sustained.  This  court  has  held 
duectly  the  contrary,  and  its  decision  has  not  been  ques- 
tioned. VV  e  have  held  that  it  is  competent  to  go  behind  a 
conviction,  or  order,  or  adjudication,  or  whatever  it  may  be 
and  to  show  by  affidavit  tiiat  tlie  proceedings  are  irreo-ular 
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and  that  the  judge  has  no  jurisdiction.  Indeed,  this  objec- 
tion was  not  very  strongly  pressed,  although  it  constitutes 
the  sole  objection  to  the  application.  One  reason  given  to 
quash  the  order  is  the  short  notice  given.  The  company 
was  served  in  Melbourne  on  Thursday  with  notice  to  appear 
on  Saturday  at  Wood's  Point,  a  place  120  miles  distant, 
and  which  requires  twenty-four  hours  to  reach  by  coach. 
According  to  the  affidavits,  it  was  within  the  bounds  of  pos- 
sibility that  a  person  might  have  reached  Wood's  Point  on 
the  Saturday,  and  we,  therefore,  think  that  we  are  not  at 
liberty  to  review  the  consideration  which  the  judge  must  be 
supposed  to  have  bestowed  on  this  part  of  the  case.  It  cer- 
tainly is  singular,  if  he  considered  the  case  at  all,  that  he 
should  have  allowed  such  extremely  short  notice  to  be  given 
in  such  a  matter.  However,  we  cannot  discuss  here  the 
propriety  of  his  conduct.  The  shortness  of  the  notice,  how- 
ever, cannot  be  overlooked  when  we  consider  the  other 
ground  of  the  application,  namely,  that  the  judge  was  im- 

Eosed  upon  by  the  petitionine  creditors.  Those  creditors 
ad  facts  in  their  x)08se8sion  which  they  were  bound  to  dis- 
close to  the  judge,  but  which  they  did  not ;  they  concealed 
facts  from  the  judge,  which,  if  he  had  known,  might  have 
induced  him  not  to  make  the  order.  These  facts  are,  that 
there  was  really  no  debt  due,  the  directors  had  no  power  to 
incur  the  overdraft,  there  were  in  fact  no  directors.  An  ex- 
traordinary meeting  of  shareholders  would  have  had  power 
to  incur  the  debt.  But  the  meeting  was  not  called  to  sanc- 
tion the  debt,  nor  is  there  anything  to  show  it  was  attended 
by  the  majority  in  number  and  value  of  the  shareholders, 
llie  bank  commenced  an  action  against  the  company  for  the 
sum  claimed,  but  that  action  was  postponed  from  time  to 
time,  and  no  satisfactory  explanation  has  been  given  of  the 
postponement.  One  affidavit  states  that  the  action  was 
postponed  in  hopes  of  having  the  matter  arranged.  *That  [43 1 
might  have  been  a  very  good  reason  for  postponement,  but 
it  seems  a  singular  reason  for  stopping  the  action  and  tak- 
ing proceedings  to  wind  up  the  company  at  such  short  notice. 
We  think  that  there  is  no  petitioning  creditor's  debt  proved, 
and  that  there  is  therefore  no  foundation  for  the  winding- 
up  order. 

"  For  these  reasons  we  are  of  opinion  that  the  rule  nisi  to 
quash  the  winding-up  order  should  be  made  absolute.'^ 

From  this  judgment  the  appeal  was  brought  to  Her 
Majesty  in  Council. 

The  appeal  now  came  on  to  be  heard. 

Mr.  JJeOex,  Q.C.,  (with  him  Mr.  J.  Dennistoun  Wood\  for 
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the  appellants :  The  Supreme  Court  had  no  right  to  inter- 
fere Dv  way  of  certiorari.  The  colonial  statutes  give  an 
appeal  from  the  lower  Mining  Courts  to  the  Chief  Judge, 
and  from  him  to  Her  Majesty  in  Council,  and  the  respon- 
dents ought  to  have  appealed  if  they  were  dissatisfied.  The 
appellate  jurisdiction  of  the  Supreme  Court  in  mining  cases 
was  transferred  to  the  Chief  Judge.  The  Supreme  Court  has 
a  general  power  to  issue  a  writ  of  certiorari  to  bring  up  the 
proceedings  of  any  inferior  court  in  the  colony ;  but  not 
those  of  the  Courts  of  Mines.  The  Courts  of  Mines  are  not 
inferior  courts,  and,  independently  of  this,  the  power  to  issue 
a  certiorari  to  them  has  oeen  taken  away  by  statute  ('). 

The  analogy  of  the  old  practice  in  bankruptcy,  by  which 
an  adjudication  could  be  set  aside,  does  not  apply,  because 
the  commission  was  issued  behind  the  back  of  the  bankrupt, 
and  of  course  it  was  necessary  that  he  should  have  some 
opportunity  of  disputing  its  validity.  Successive  enact- 
ments have  provided  that  he  shall  have  notice,  and  the  ad- 
judication may  now  be  said  to  be  almost  conclusive.  But 
the  bankruptcv  law  was  never  applied  to  winding-up  orders. 
When  under  the  act  of  1866,  power  was  given  to  various 
tribunals  to  make  winding-up  orders,  there  was  much  liti- 
gation as  to  what  was  the  proper  court,  but  no  one  went  to 
the  Court  of  Queen's  Bench  to  quash  a  windine-up  order. 

The  Supreme  Court  has  no  power  to  deal  with  a  company 
432]  not  *regi8tered  under  the  General  Registration  Act 
of  1864.  Mining  companies  are  not  so  registered.  They 
are  registered  in  a  Court  of  Mining,  and  9ie  registration 
itself  incorporates  them  ("). 

The  grounds  assigned  for  quashing  the  winding-up  order 
are  want  of  jurisdiction ;  and  fraudulent,  or,  at  least,  im- 
proper concealment  of  material  facts  from  the  court  which 
passed  the  order.  It  is  said  that  there  was  no  jurisdiction 
to  make  the  order,  because  there  was  in  reality  no  petition- 
ing creditor's  debt,  as  the  meeting  at  which  it  was  resolved 
to  transfer  the  bank  account  was  not  duly  convened  for  the 
purpose  of  borrowing ;  and  it  is  further  said  that  if  there 
was  no  jurisdiction  in  the  Court  of  Mines  an  appeal  would 
not  lie,  and  the  remedy  was  by  way  of  certiorari.  But  the 
appellants  were  not  bound  to  inquire  whether  the  meeting 
was  legally  convened  or  not,  and  there  are  cases  to  show 
that  drawing  checks  for  the  current  expenses  of  the  bank  is 
not  borrowing  so  as  to  require  the  special  authority  pre- 
scribed by  the  act.     The  judge  had  authority  to  try  the  fact 

(')  The  Mining  Statute,  1866,  mjyra,,  p.  423. 
(^)  Mining  Companies  Limited  Liabilities  Act,  1864,  s.  12. 
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of  debt  or  no  debt,  and  his  finding  gave  jurisdiction  to  the 
court,  even  if  it  was  an  erroneous  finding. 

The  question  is,  whether  the  lower  court  had  power  to 
enter  upon  the  inquiry,  not  whether  it  arrived  at  a  correct 
conclusion.  The  Supreme  Court  was  not  to  judge  of  the  suf- 
ficiency of  the  evidence  in  favor  of -the  i)etitioning  creditor's 
debt:  BriUain  v.  Kinnavrd{^)\  Reg,  v.  Bolton {*)  (where 
the  cases  are  collected);  Ex  parte  SbpwoodC).  Though 
still  requiring  full  proof  at  a  later  stage,  the  debt  is  conclu- 
sively proved  for  tne  purpose  of  finmng  the  order  by  the 
judgment  of  the  court.  The  statute  enables  the  court  to 
make  a  winding-up  order,  and  the  court  has  done  so,  and 
has,  therefore,  acted  within  its  jurisdiction. 

The  sufficiency  of  notice  was  declared  by  the  Supreme 
Court  to  be  a  matter  within  the  competency  of  the  Judge  of 
the  Mining  Court.  The  facts  alleged  in  the  petition  for 
winding-up  are  perfectly  truej. 

[Mh  De  Oex  was  here  stopi)ed  by  their  lordships,  who 
called  upon  the  counsel  for  the  respondents  to  support  the 
order  of  the  Supreme  Court.] 

*Mr.  Ber^'amiTiy  Q.C.,  and  Mr.  Everitt^  for  the  re-  [433 
spondents :  Unless  there  was  in  point  of  fact  a  debt,  the 
winding-up  order  was  made  without  jurisdiction.  The  stat- 
ute lays  down  distinctly  what  authority  must  be  given  for 
contracting  debt,  and  its  provisions  were  recently  acted  on 
in  this  court  in  the  case  of  Cherry  v.  Colonial  Bank  of  Aus- 
tralasia {^\  The  Court  of  Chancery  does  not  allow  a  wind- 
ing-up order  where  there  is  a  disputed  debt :  Lindley  on 
Partnership  [3d  Ed.],  p.  1280.  Here  the  debt  had  not  been 
duly  sanctioned  by  a  meeting  of  shareholders,  so  far  as  we 
have  been  able  to  ascertain,  indeed,  there  is  some  evidence 
that  no  such  sanction  was  given.  The  Supreme  Court  finds 
that  there  was  no  debt. 

No  court  of  inferior  jurisdiction  can  establish  its  jurisdic- 
tion by  proceeding  on  an  assumed  fact  which  is  not  a  fact : 
Bunmiry  v.  i^ZSjrQ;  Reg.  v.  OiUyard(^).  The  fullest 
Chancery  jurisdiction  is  vested  in  the  Supreme  Court.  Cer- 
iiorari  is  never  taken  away  except  by  express  words :  Scott 
V.  Bye{^).  There  are  many  cases  of  certiorari  issuing  out  of 
Chancery  (•). 

A  right  of  appeal  can  only  be  given  by  express  words. 
Taking  the  different  enactments  together,  there  was  no  appeal 

(»)  1  B.  <fe  B..  482.  (•)  12  Q.  B.,  627;  2  Sm.  L.  C,  698, 

(*)  1  Q.  B.,  66,  6th  ed. 

(«)  16  Q.  B.,  121.  Q  2  Bing.,  844,  referring  to  judgment 

(*)  Law  Rep.,  8  P.  C,  24.  of  Holt.  C.  J. ;   1  Salk.,  268. 

(»)  9  Ex.,  HI.  («)  Mwards  v.  Bowen,  2  S.  A  S.,  614. 
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open  to  the  respondents,  and  therefore,  it  was  a  case  to  be 
set  right  by  the  Supreme  Court  on  certiorari^  for  when  the 
legislature  creates  a  court  without  apjpeal,  it  is  presumed 
that  certiorari  lies  to  restrain  excess  oi  jurisdiction. 

The  Supreme  Court  is  a  court  having,  both  at  law  and  in 
equity,  full  inherent  jurisdiction  (unless  taken  away  by  the 
legislature)  to  gi-ant  a  certiorari  to  review  the  proceedings 
of  the  inferior  courts,  whether  of  law  or  equity,  to  prevent 
the  assumption  of  jurisdiction  which  they  are  not  entitled  to 
exercise,  and  to  control  them  in  its  exercise  in  certain  cases. 
The  notice  to  appear  called  on  the  respondents  to  answer  a 
petition  therein  stated  to  have  been  filed  on  the  16th  of  Au- 

fust,  but  the  petition  on  which  the  order  was  made  was  not 
led  until  the  18th.  The  proceedings  must  therefore  be 
taken  to  have  been  without  notice.  The  bank  contrived  that 
it  should  be  really  a  proceeding  ex  parte^  but  should  not 
434]  *appear  to  be  so,  and  thus  the  judge  be  prevented  from 
reviewing  it.  If  the  company  had  appeared  before  the  Court 
of  Mines  and  disputed  the  debt — ^tne  Court  of  Mines  then, 
for  the  purpose  of  ascertaining  its  right  to  wind  ujp,  assum- 
ing jurisdiction  to  determine,  and  actually  determining,  that 
there  was  a  debt  and  then  ordering  a  winding-up^we  admit 
that  in  that  case  there  would  have  been  jurisdiction  to  wind 
up.  But  where  the  judge  assumes  that  the  debt  is  due  with- 
out argument  from  the  other  side,  whether  the  proceeding 
be  by  default  after  notice,  or  ex  parte  without  notice,  the 
judge  has  not  decided  the  preliminary  question.  He  has 
taken  jurisdiction  assuming  flie  preliminary  question  to  be 
conceded  in  consequence  oi  the  absence  of  controversy-;  and 
therefore  certiorari  lies. 

This  was  not  like  a  case  in  the  County  Court ;  there  the 
decision  is  whether  there  is  a  debt.  Here  the  decision  was 
on  the  question  whether  there  was  to  be  a  winding-up  order. 
Reg,  V.  BoUon  (*)  was  a  criminal  case,  and  of  course  not  ex 
parte :  and  it  does  not  apply  to  civil  cases,  which  may  be 
ex  parte.  The  doctrine  there  laid  down  is  qualified  by  that 
of  Thomson  v.  Ingham  ("),  a  civil  case :  Reg.  v.  Pairing  Coto- 
missioners  of  Cheltenham  (*) ;  Reg.  v.  St.  Olave  (*) ;  Reg.  v. 
Arkwright  (').  There  was  no  jurisdiction  to  wina  up  unless 
a  creditor  was  before  the  court,  and  the  question  whether  there 
was  a  creditor  there  was  never  argued  The  court  above  could 
say,  not  that  the  court  below  had  no  jurisdiction  to  enter 
into  the  inquiry,  but  that  no  inquiry  haying  been  entered 
into,  and  it  oeing  now  ascertained  that  there  was  no  creditor, 

(»)  1  Q.  B.,  66.  («)  1  Q.  B.,  467. 

(«)  14  Q.  B.,  710.  (*)  8  E.  <k  B.,  629. 

(*)  12  Q.  B.,  960. 
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the  court  really  was  without  itirisdlction.  PMlipson  v.  Earl 
of  Egremont  ( )  shows  that  tne  Superior  Court  has  power  to 
do  what  the  inferior  might  do.  Excess  of  jurisdiction  may 
be  shown  to  the  court  above  upon  affidavit.  We  are  not 
precluded  from  showing  this,  because  on  the  face  of  it,  the 
order  purports  to  be  within  the  jurisdiction :  Crepps  v.  Dur- 
den^  in  8miWs  Leading  Cases,  where  the  cases  are  collected 
in  the  note  (") ;  Re  Penny  and  SovJbh  Eastern  Railway  Com- 
pany  (•). 

*There  were  many  circumstances  which  the  appel-  [435 
lants  ought- to  have  disclosed  to  the  Mining  Court,  but  which 
they  kept  out  of  view. 

T?he  debt  was  not  really  due  by  the  company  or  by  the 
shareholders,  but  by  those  who  incurred  it  without  authority: 
Cherry  v.  ColoniaZ  Bank  of  Australasia  (*).  In  the  present 
case,  the  bank,  after  having  substantially  abandoned  its  legal 
proceedings  from  the  consciousness  that  it  was  impossible 
for  it  to  get  a  judgment,  surprised  the  court  intx)  making  an 
order.  The  manager  had  for  three  years  ceased  to  be  such ; 
the  company  had  become  amalgamated  with  another,  and 
had  notoriously  given  up  its  original  business:  Smith  v. 
Bank  of  Victoria  (').  The  action,  being  defended,  was  not 
pressed,  because  the  plaintiflfs  knew  tlrnt  the  debt  had  not 
been  legally  contracted,  and  therefore  hoped  to  get  contri- 
butions pro  rata  from  individual  shareholders,  many  of 
whom  were  probably  directors,  and  liable  under  Cherry's 
Ca^e. 

The  service  of  the  notice  was  not  properly  made  at  the 
place  where  the  company  had  ceased  to  carry  on  business : 
In  re  Manchester  Assurance  Association  (*). 

As  soon  as  the  shareholders  heard  of  the  proceedings  they 
applied  to  the  Judge  of  the  Mining  Court,  but  he  refused  to 
act  because  the  or&r  was  not  made  ex  parte.  The  resolu- 
tion of  the  10th  of  June,  1867,  not  to  arrange  this  debt  until 
after  the  contemplated  amalgamation,  was  the  resolution  of 
the  directors,  not  of  the  shareholders.  The  bank  ought  to 
have  disclosed  that  the  debt  was  not  duly  contracted ;  and 
the  circumstances  amounting  to  fraud,  the  Supreme  Court 
was  entitled  to  vacato  the  order.  If  individual  shareholders 
had  been  sued,  they  might  in  each  action  have  pleaded  that 
the  iudgment  had  been  obtained  by  fraud  upon  the  court,  and 
by  the  collusion  of  the  manager,  who,  by  not  giving  notice 
to  the  shareholders,  suffered  me  judgment  to  be  obtained : 

(»)  6  Q.  B.,  687.  (*)  Law  Rep.,  8  P.  C,  24. 

(«)  1  8m.  L.  C,  666  (6th  ed).  (»)  41  L.  J.  (P.C),  84. 

(»)  7  E.  A  B.,  660.  (•)  Law  Rep.,  9  Eq.,  648. 

9  Eng.  Rep.  31 
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and  if  they  might  plead  this  separately,  why  should  not  the 
court  be  applied  to  by  motion  to  dispose  oi  the  whole  sub- 
ject at  once?  Philipson  v.  Earlof  EgrenvoTiti^) ;  Bosanquet 
436]  V.  Oraham  (•).  *Even  if  that  argument  bears  rather 
upon  the  powers  of  the  Court  of  Mines  on  appeal,  or  on  re- 
view, to  vacate  its  own  order  improperly  obtained,  either  by 
stating  falsehood  or  suppressing  the  truth,  still  the  Superior 
Court  has  power  to  do  whatever  the  inferior  court  would  do, 
if  the  inferior  court  has  been  imposed  upon :  Earl  of  Ban- 
don  \,  Becker  (^)\  Tom7nei/sGase(^)\  SheddonT.  Patrick  (^\ 
Mr.  De  Oex^  Q.C.,  in  reply:  This  was  not  an  appropriate 
mode  of  questioning  such  a  transaction  for  fraud.  The  de- 
cision of  Mr.  Bowman,  refusing  the  review,  might  have  been 
appealed  from  to  the  Chief  Judge  of  the  Mining  Court,  and 
from  him  to  the  Privy  Council.  It  is  clear  upon  the  enact- 
ments that  an  appeal  lies,  even  if  the  terms  are  not  perfectly 
express.  In  this  country  there  was  no  appeal  from  the  de- 
cisions of  the  Insolvent  Debtors  Court  up  to  1861,  when  the 
i'urisdiction  of  that  court  was  transferred  to  the  Court  of 
bankruptcy.  An  appeal  had  lain  in  bankruptcy  cases  from 
the  Court  of  Bankruptcy  to  the  Court  of  Chancery ;  and  a 
(juestion  arose  whether  after  the  transfer  such  an  appeal  lay 
in  insolvent  cases,  there  being  no  express  provision  to  that 
effect  in  the  act  of  transfer.  Xord  Cranworth  decided  in  the 
2Lf&nnz\\YQ  m  Ex  parte  Perkins  {^\  because  the  jurisdiction 
to  wind  up  was  given  to  a  court  from  which,  in  its  own 
practice,  an  appeal  lay :  in  the  matter  of  the  Cardiff  and 
Ca^philly  Iron  Company,  OledhiWs  Ca^e{');  West  Sam 
DistiUery  Company,  WhttteV  s  Case  {^).  In  this  country  the 
local  courts  of  bankruptcy  had  authority  to  make  winding- 
up  orders,  but  the  Court  of  Queen's  Bench  never  interferSl 
to  q  uestion  their  orders  upon  certiorari.  Another  objection 
to  the  order  of  the  Supreme  Court  is  that  others  besides  the 
bank  and  the  company  were  interested  in  the  winding-up 
order,  but  were  not  before  the  Supreme  Court :  Underwood^  s 
Case  (•) ;  UpJilVs  Case  (") ;  Bright  v.  Button  {''). 
437]  *Formerly  the  manner  in  which  jurisdiction  has  been 
exercised  might  be  questioned  upon  certiorari,  though  the 

i'urisdiction  itself  was  undoubted ;  but  now  where  certiorari 
Las  been  taken  away,  as  it  has  been  in  many  cases  by  stat- 
ute, and  as  it  has  been  here,  the  High  Court  can,  on  certio- 


6 


n  8  De  G.  p.  A  J.,  718. 
,  ,  6  Q,  B.,  601,  n.  (*)  2  De  G.  A  J.,  677. 

(»)  3  CI.  A  F..  479.  (»)  6  De  G.  M.  A  G.,  677. 

{*)  4  H.  L.  C,  818.  ('«)  2  H.  L,  C,  674. 

(»)  Law  Rep..  1  H.  L.,  Sc.  686.  (")  8  H.  L.  C,  841. 

(«)  84  L.  J.  (Bkcy.),  87. 
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rari^  only  question  the  decision  of  the  Lower  Court  on  the 
ground  of  fraud  or  want  of  jurisdiction  appearing  on  the  face 
of  the  record :  Reg.  v.  Bolzon  (*) ;  Brittain  v.  Kinnaird  (•) ; 
Mould  V.  Williams  H.  The  doctrine  of  Reg,  v.  Bolton  has 
not  been  at  all  shaken  by  Thomson  v.  Ingham  (*),  or  Reg. 
V.  St.  Olave  (*)  It  has  happened  the  higher  court  nas  found 
that  the  lower  court  was  without  jurisdiction,  for  various 
reasons ;  in  Reg.  v.  Cheltenham  Paving  Commissioners  (•)? 
and  Reg.  v.  Recorder  of  Cambridge  ('),  because  some  of  the 
magistrates  were  personally  interested;  in  Reg.  v.  ArTc- 
Wright  (■),  because  notice  had  not  been  given ;  in  Re  Penny 
ana  South  Eastern  Railway  Company^\  because  the  sub- 
ject matter  was  not  within  their  jurisdiction.  In  the  case  of 
Crepps  V.  Burden  (")  the  defect  of  jurisdiction  appeared  on 
the  faqe  of  the  conviction  itself.  The  case  of  Philipson  v. 
Mirl  of  Egremont  (")  is  one  where  there  was  a  plea  of  fraud 
and  collusion  within  the  court  itseli  in  obtaining  a  judg- 
ment ;  not  in  another  court ;  and  here  no  plea  of  fraud  or 
collusion  is  put  upon  the  record ;  nor  does  the  respondent  in 
his  affidavit  charge  collusion  of  his  own  knowledge. 

A  decision  obtained  by  fraud  may  be  treated  as  invalid  in 
various  ways :  it  may  be  set  aside  on  rehearing  or  appeal  by 
the  court  which  pronounced  it,  or  the  court  to  which  appeal 
lies,  or  it  mav  be  neglected  or  disregarded  by  another  court 
as  a  mere  nullity,  and  that  other  court  may  refuse  to  give 
effect  to  it :  Earl  of  Bandon  v.  Becher  C*) ;  not  make  an  order 
to  quash  it.  The  case  of  Sheddon  v.  Patrick  (")  is  rather  in 
our  favor,  for  the  prior  judgment  was  held  to  be  binding 
though  there  had  been  some  reserve  on  the  part  of  those  who 
obtained  it. 

*rSiR  Robert  P.  Collier  referred  to  the  case  of  [438 
Welch  Y.I^ash  {'*).-] 

That  is  not  a  case  of  certiorari.  It  was  only  that  the 
legality  of  the  order  of  the  justices  might  be  questioned  in 
an  action  of  trespass.  It  is  explained  by  the  case  of  Reg.  v. 
Orant  (").  The  winding-up  order  is  not  illegal  under  the 
Colonial  statutes,  because  made  ex  parte;  the  proposition 
that  the  finding  of  a  matter  of  fact  which  is  within  the  juris- 
diction of  the  justices  would  not  be  conclusive  if  the  party 


O  1  Q.  B.,  66.  (•)  7  E.  A  B.,  660. 

(«)  1  B.  A  B.,  482.  (")  1  Smith's  L.  C,  666,  see  the 

(»)  5  Q.  B.,  469.  (»)  6  Q.  B.,  687. 

(*)  14  Q.  B ,  no.  (")  8  a.  A  F.,  479. 

(•)  8  E.  A  B.,  629.  (»)  Law  Rep.,  1  H.  L.,  Sc.  686. 

(•)  1  Q.  B..  464.  (M)  8  Eaat,  894. 

O  8  E.  A  B.,  637.  (")  14  Q.  B.,  62. 

(8)  12  Q.  B.,  960. 
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did  not  appear,  is  contrary  to  Ex  parte  Hopwood  (*)  and  Ex 
parte  Williams  (•). 

As  for  the  alleged  concealment,  there  is  nothing  to  show 
that  the  appellants  knew  anything  about  the  informality  of 
the  resolution,  nor  was  it  necessary  for  them  to  inquire: 
Twrquand  v.  Royal  British  BanJc(^) ;  Fourdaine  v.  Carmar- 
then Railway  Company  (*) ;  ^QQ^r  v.  AthencRum  lAfe  Assur- 
ance Society  (*) ;  Prince  of  Wales  Assurance  Society  (•) ; 
County  lAfe  Assurance  Company's  Case C).  It  was  merely- 
taking  over  an  old  debt,  and  there  is  nothing  to  show  that 
the  original  debt  was  not  formally  contracted :  Omnia  rite 
a^ta  prcBSumuntur.  Drawing  checks  for  the  current  ex- 
penses of  the  bank  is  not  such  borrowing  as  requires  to 
be  formally  authorized  by  the  shareholders:  Waierlow  v. 
Sharp  ('). 

[Sir  Montague  E.  Smith  :    That  is  a  strong  case.] 

It  has  never  been  shown  that  the  company  had  a  good  de- 
fence to  the  action  brought  by  the  bank ;  the  minute  of  the 
21st  of  June,  1867,  is  practically  an  admission  of  the  debt. 
There  could  be  no  fault  in  the  appellant's  not  suing  for  it ; 
the  respondent  Willan  himself  there  treats  it  as  something 
to  be  settled  afterwards ;  and  it  is  set  out  as  a  debt  in  the 
books  of  the  companj^.  The  case  of  the  C^n  Oilcen  Mining 
Company  (•)  is  in  point ;  likewise  In  re  magdalena  Steam 
439]  Natiqaiion  Company  (*•).  *The  notice  was  certainly 
short,  but  there  had  been  a  formal  demand  in  August,  three 
months  before.  The  act  does  not  require  the  petition  to  be 
filed  before  the  summons  issues.  There  is  no  wrong  recital 
in  the  order  to  wind  up,  though  there  was  a  wrong  recital  in 
the  notice.  If  the  company  had  required  time  to  answer 
thev  could  no  doubt  have  got  it. 

Their  lordships  reserved  their  judgment,  which  was  now 
pronounced  by 

SiB  James  W.  Col  vile:  This  is  an  appeal  a^inst  an 
order  of  the  Supreme  Court  of  the  colony  of  Victona  which, 
upon  a  return  to  a  writ  of  certiorari^  quashed  an  order  that 
had  been  made  on  the  18th  of  November,  1871,  by  the  then 
Judge  of  the  Court  of  Mines  for  the  mining  district  of  Beech- 
wortn,  for  the  winding-up  of  the  Grolden  Grate  Gold  Com- 
pany, Registered.    The  appellants  are  the  Colonial  Bank  of 

(»)  15  Q.  B.,  621.  (•)  E.  B.  <fc  E.,  222. 

(3)  2  L.  M.  A  P.,  680.  O  Law  Rep.,  6  Ch.  App.,  288. 

(»)  6  E.  A  B.,  248;  Ex.  Ch.,  6  E.  A  O  Law  Rep..  8  Eq.,  601. 

B.,  327.  (•)  Law  Rep.,  1  Eq.,  88. 

(*)  Law  Rep.,  6  Eq.,  816.  (»»)  Joh.,  690. 
(»)  8  C.  B.,  726. 
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Australasia,  the  creditors  on  whose  application  the  winding- 
up  order  was  made ;  and  the  official  agent  for  the  liqnida- 
tiou  of  the  company  under  that  order.  The  respondent  is 
one  of  the  shareholders  of  the  company. 

This  company  was,  in  the  month  of  May,  1865,  incorpo- 
rated under  the  provisions  of  the  local  statute  passed  in  the 
preceding  year  (No.  228  of  the  27th  Vict.\  and  known  as 
the  Mining  Companies  Limited  Liabilities  Act,  1864. 

It  must  be  assumed  that  all  the  requirements  of  that 
statute  were  complied  with ;  and,  in  particular,  that  a  man- 
ager was  appointed  under  the  6th  section ;  that  the  company 
was  duly  registered  in  the  Court  of  Mines  for  the  district  of 
Beech  worth  under  the  9th  section ;  and  that  it  had,  at  least 
for  some  time,  a  registered  office,  to  which  all  communica- 
tions and  notices  might  be  addressed  pursuant  to  the  16th 
section  of  the  act.  There  were  several  changes  in  the  per- 
son of  the  manager,  the  last  registered  manager  being  a 
Mr.  William  Scott. 
office  of  the  company  up  to  the  date  of  the  windii^-up  order. 

The  office  first  registered  was  No.  37,  Market  Street,  Mel- 
bourne, and  that  continued  to  stand  on  the  register  as  the 

That  order  was  also  made  under  the  provisions  of  the 
Mining  *Companies  Limited  Liability  Act,  1864,  as  [440 
amended  in  1867  by  a  subsequent  statute,  No.  324  of  the  31 
Vict.  It  was  made  by  the  judge  of  the  district  wherein  the 
company  was  registered,  and  therefore  by  the  judge  having 
general  jurisdiction  over  the  subject-matter. 

Before  they  consider  the  grounds  upon  which  the  Supreme 
Court  has  made  this  order,  their  lordships  will  deal  with 
some  objections  that  have  been  taken  to  the  action  of  the 
Supreme  Court  in  this  matter. 

It  has  been  argued  that  the  Supreme  Court  had  no  power 
to  issuiB  a  writ  ot  certiorari  to  bring  up  the  proceedings  of 
the  Judge  of  the  Court  of  Mines. 

That  the  Supreme  Court  has  a  general  power  to  issue  the 
writ  to  any  inferior  court  in  the  colony,  coextensive  with 
the  like  power  of  the  Court  of  Queen's  Bench  in  this  country, 
is  indisputable,  and  was  finally  admitted  at  the  bar. 

It  was,  however,  contended,  1st,  that  the  Courts  of  Mines 
are  not  inferior  courts ;  and,  2dly,  that  if  they  are  inferior 
courts,  the  power  to  issue  a  certiorari  to  them  has  been 
taken  away  by  statute. 

[His  lordship  here  stated  the  leading  jjrovisions  of  the 
local  statutes  of  1867,  1864,  and  1865,  which  relate  to  the 
Courts  of  Mines  (*).] 

(*)  Sufna,  pp.  422,  423. 
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Upon  a  review  of  these  different  enactments,  and  the  con- 
sideration of  the  arffuments  addressed  to  them,  their  lord- 
ships have  come  to  the  following  conclusions : 

1.  That  these  Courts  of  Mines,  which  have  been  created  "by 
acts  of  the  local  legislature,  and  with  a  jurisdiction  which, 
however  wide,  is  hmited  both  as  to  the  persons  and  the 
matters  within  the  colony  over  which  it  is  to  be  exercised, 
must,  on  the  principle  laid  down  by  Lord  Holt  in  Rex  v. 

Inhabitants  of ,  in  Glamorganshire  O,  be  taken  to 

stand  in  relation  to  the  Supreme  Courts  on  the  footing  of  in- 
ferior courts ;  and 

2.  That  the  power  to  issue  a  certiorari  to  these  courts  in 
respect  of  any  proceeding  under  the  Mining  Statute,  1865, 
has  been  taken  away  by  statute. 

441]  *It  was,  however,  argued  that  a  winding-up  order 
made  bv  the  Judge  of  a  Mining  Court  under  the  provisions 
of  the  Mining  Companies  Limited  Liability  Act,  1864,  was 
not  a  proceeding  under  the  Mining  Statute,  1865,  inasmuch 
as  the  latter  contains  no  express  reference  to  that  particular 
jurisdiction,  or  to  the  orders  made  thereunder.  And  it 
therefore  became  material  to  consider  whether  an  appeal  to 
the  Chief  Judge  of  Mines  against  such  an  order  could  be 
preferred  under  the  act  of  1866 ;  since,  if  such  an  appeal 
would  lie,  the  order  itself  would  obviouslj^  be  a  proceeding 
under  the  act.  The  words  of  the  172d  section  are  very  gene- 
ral. They  are  "any  party  to  any  suit  in  any  Court  of 
Mines,  or  to  any  proceeding  before  the  judge  of  any  such 
court  (except  where  the  contrary  is  herein  provided)  who 
shall  be  dissatisfied  with  any  decree  or  order  of  the  said 
court,  or  with  the  order  of  a  judge  thereof,  not  being  an 
order  of  commitment  made  by  such  court  or  Judge,  may  ap- 
peal from  the  same  to  the  Chief  Judge."  They  are,  there- 
fore, wide  enough  to  embrace  an  appeal  by  the  shareholders 
of  a  mining  company  against  an  order  made  by  a  Judge  of  a 
Court  of  Mines  for  winding  up  the  company  upon  such  a 
{proceeding  as  that  prescribed  by  the  28th  and  following  sec- 
tions of  the  Mining  Companies  Limited  Liabilitj^  Act,  1864. . 
And  it  may  be  remarked  that  the  wording  of  tnis  172d  sec- 
tion differs  herein  from  that  of  the  71st  section  of  the  re- 
Sealed  statute  of  1857  (•),  which  gave  an  appeal  from  the 
ecrees  and  orders  of  the  Courts  of  Mines  to  the  Supreme 
Court  in  terms  that  might  well  be  taken  to  be  confined  to  de- 
crees and  orders  in  regular  suits.  And  it  seems  reasonable 
to  suppose  that  the  ampler  terms  of  the  more  recent  enact- 
ment were  purposely  used,  in  order  to  embrace  the  ordera 

(')  1  Ld.  Raym.,  580.  (*)  Supra,  p.  419. 
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made  under  the  provisions  of  the  intermediate  statute  of 
1864. 

It  mav  further  be  observed  that  the  act  of  1867,  which 
ainendea  that  of  1864,  by  its  4th  section,  expressly  provided 
that  "All  orders  made  by  the  Court  of  Mines,  or  tne  judge 
thereof,  under  any  of  the  provisions  of  the  latter  statute, 
might  be  enforced  in  like  manner  in  which  any  order  or  de- 
cree of  the  Court  of  Mines  in  any  suit  pending  therein  might 
be  enforced ;"  and,  consequently,  expressly  apjpUed  to  such 
orders  the  machinery  of  executions  ^contained  in  the  [442 
4th  subdivision  of  the  second  part  of  the  Mining  Statute,  1866. 

Their  lordships  are,  therefore,  of  opinion  that  winding-up 
orders  must  be  taken  to  be  within  the  scope  of  the  244th  sec- 
tion of  the  act  (*),  and  that  the  power  to  remove  the  j)roceed- 
ings  relating  to  them  into  the  Supreme  Court  has  been  taken 
away  by  statute. 

It  is,  however,  scarcely  necessary  to  observe  that  the 
eflEect  of  this  is  not  absolutely  to  deprive  the  Supreme  Court 
of  its  power  to  issue  a  writ  of  certiorari  to  bring  up  the  pro- 
ceedings of  the  inferior  court,  but  to  control  and  limit  its 
action  on  such  writ.  There  are  numerous  cases  in  the  books 
which  establish  that,  notwithstanding  the  privative  clause  in 
a  statute,  the  Court  of  Queen's  Bench  will  grant  a  certi- 
orari; but  some  of  those  authorities  establish,  and  none  are 
inconsistent  with,  the  proposition  that  in  any  such  case  that 
court  will  not  quash  the  order  removed,  except  upon  the 
ground  either  of  a  manifest  defect  of  jurisdiction  in  the 
tribunal  that  made  it,  or  of  manifest  fraud  in  the  party  pro- 
curing it. 

Some  of  these  authorities  will  be  hereafter  considered. 
At  present  it  is  sufficient  to  mention  that  of  Reg.  v.  St. 
Olave  (•),  which  supports  both  these  propositions. 

It  does  not,  however,  appear  that  the  Supreme  Court  of 
Victoria  has,  in  the  present  case,  asserted  the  right  to  exer- 
cise powers  in  excess  of  what  has  been  just  laid  down. 
Their  lordships  understand  the  final  judgment  of  that  court 
to  state,  as  the  grounds  upon  which  the  order  ought  to  be 
quashed,  that  the  Judge  of  the  Court  of  Mines  who  made  it 
had  acted  without  jurisdiction,  and  that  he  had  been  misled 
into  doing  so  by  the  fraud  of  the  petitioning  creditors.  The 
question  upon  this  appeal  is  whether  the  materials  before 
the  court  justified  either  conclusion.  And  as  these  two 
points,  want  of  jurisdiction  in  the  judge,  and  fraud  in  the 
party  procuring  the  order,  are  essentially  distinct,  it  will  be 
well  to  consider  them  separately. 

(»)  Supra,  p.  423.  (»)  8  E.  A  B.,  629. 
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In  order  to  determine  the  first  it  is  necessary  to  have  a 
clear  apprehension  of  what  is  meant  by  the  term  "want  of 
jurisdiction."  There  must,  of  course,  be  certain  conditions 
on  which  the  right  of  every  tribunal  of  limited  jurisdiction 
443]  to  exercise  that  jurisdiction  ^depends.  But  those 
conditions  may  be  founded  either  on  the  character  and  consti- 
tution of  the  tribunal,  or  upon  the  nature  of  the  subject- 
matter  of  the  inquiry,  or  upon  certain  proceedings  which 
have  been  made  essential  preliminaries  to  the  inquiry,  or 
upon  facts  or  a  fact  to  be  adjudicated  upon  in  the  course  of 
the  inquiry.  It  is  obvious  that  conditions  of  the  last  differ 
materially  from  those  of  the  three  other  classes.  Objections 
founded  on  the  personal  incompetency  of  the  judge,  or  on 
the  nature  of  the  subject-matter,  or  on  the  absence  of  some 
essential  preliminary,  must  obviously,  in  most  cases,  depend 
upon  matters  which,  whether  apparent  on  the  face  of  the 
proceedings  or  brought  before  the  superior  court  by  affidavit, 
are  extrinsic  to  the  adiudication  impeached.  But  an  objec- 
tion that  the  judge  has  erroneously  found  a  fact  whicli, 
though  essential  to  the  validity  of  his  order,  he  was  compe- 
tent to  try,  assumes  that,  having  general  jurisdiction  over 
the  subject-matter,  he  properly  entered  upon  the  inquiry, 
but  miscarried  in  the  course  of  it.  The  superior  court  can- 
not quash  an  adjudication  upon  such  an  oDJection  without 
assuming  the  functions  of  a  court  of  appeal,  and  thejpower 
to  retry  a  question  which  the  judge  was  competent  to  decide. 

Accordingly,  the  authorities,  of  which  Beg.  v.  Bolton  ('), 
and  Beg.  v.  St.  Olave  ('),  may  be  taken  as  examples,  estab- 
lish that  an  adjudication  by  a  judge  having  jurisdiction  over 
the  subject-matter  is,  if  no  defects  appear  on  the  face  of  it, 
to  be  taken  as  conclusive  of  the  facts  stated  therein  ;  and 
that  the  Court  of  Queen's  Bench  will  not  on  certiorari  quash 
such  an  adjudication  on  the  ground  that  any  such  fact, 
however  essential,  has  been  erroneously  found.  Nor  is  anv- 
thing  to  be  found  in  the  cases  which  have  been  cited  at  the 
bar,  or,  so  far  as  their  lordships  are  aware,  in  any  other 
decided  case,  which  is  really  inconsistent  with  the  propo- 
sition just  stated.  In  Beg.  v.  Cheltenham  Paving  Co-mmis- 
sioners  ('),  the  objection  was  that  the  court  which  passed  the 
order  was  improperly  constituted,  inasmuch  as  three  of  the 
magistrates  who  were  interested  took  part  in  the  decision. 
And  Beg.  v.  Becorder  of  Cambridge  (*),  proceeds  on  the 
same  ground. 

0)  Q.  B.,  66.  («)  1  Q.  B.,  467. 

(«)  8  E.  A  B.,  628.  (*)  8  E.  A  B.,  637. 
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*Again,  in  Reg,  v.  ArJcvyright  (*),  the  objection  was  [444 
that  certain  notices  which,  on  the  true  construction  of  the 
statute,  ought  to  have  preceded  the  inquiry,  were  not  given 
until  after  the  adjudication;  and,  consequently,  that  the 
order  had  been  made  in  the  absence  of  that  which  the  legis- 
lature had  made  an  essential  preliminary  to  the  exercise  of 
jurisdiction. 

In  cases  which  fall  within  the  principles  of  the  last- 
mentioned  decisions  the  question  is,  whether  the  inferior 
»  court  had  jurisdiction  to  enter  upon  the  inquiry,  and  not 
whether  there  has  been  miscarriage  in  the  course  of  the 
inquiry. 

There  is  a  third  class  of  cases,  in  which  the  judge  of  the 
inferior  court,  having  legitimately  commenced  the  inquiry, 
is  met  bj  some  fact  which,  if  established,  would  oust  his 
jurisdiction  and  place  the  subject-matter  of  the  inquiry  be- 
yond it.  To  this  category  belong  such  cases  as  TJmason  v. 
IngTiam  Q,  which  was  much  relied  upon  in  the  argument ; 
Pease  v.  Clayton  (*),  and  Reg.  v.  Simpson  (*).  In  aU  these 
cases  the  inferior  court,  being  incompetent  to  try  a  question 
of  title,  was  bound  to  hold  its  hand  when  a  bona  jide  dis- 
pute as  to  title  arose  before  it.  And  the  general  rule  in 
such  a  case  is  that  stated  in  the  passage  from  the  judgment 
of  the  Exchequer  Chamber  in  BuTibury  v.  Puller  (*),  which 
is  cited  by  Mr.  Justice  Blackburn  in  Pease  v.  Clayton.  "It 
is  a  general  rule  that  no  court  of  limited  jurisdiction  can  give 
itsefl  jurisdiction  by  a  wrong  decision  on  a  point  collateral 
to  the  merits  of  the  case  upon  which  the  limit  to  its  jurisdiction 
depends  ;  and  however  its  decision  may  be  final  on  all  par- 
ticulars, making  uj)  together  that  subject-matter  which,  if 
true,  is  within  its  jurisdiction,  and  however  necessary  in 
many  cases  it  may  be  for  it  to  make  such  a  preliminary  in- 
quiry, whether  some  collateral  matter  be  or  be  not  within 
the  limits,  yet  upon  this  preliminary  question  its  decision 
must  always  be  open  to  mquiry  in  the  superior  court." 
And,  accordingly,  the  cases  show  that  the  decision  of  the 
inferior  court  on  such  a  point  is  examinable  either  on  formal 
proceedings  in  prohibition,  as  in  Thomson  v.  Ingham  ('),  or 
in  an  action  of  trespass,  as  in  Pease  v.  Clayton  (*),  or  on 
certiorari^  as  in  Reg.  v.  *8Umpson  (*).  Whether  the  [445 
court,  in  the  latter  case,  would  have  exercised  its  summary 
jurisdiction  by  quashing  the  order  if  there  had  been  evidence 
on  which  the  magistrates  might  have  reasonably  concluded 

(»)  12  a  B.,  060.  (<)  4  B.  A  8.,  801. 

(«)  14  Q.  B.,  710.  (*)  9  Ex.,  111. 

(»)  8  B.  <fe  S.,  620. 

9  Eng.  Rep.  32 
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that  the  question  of  title  was  not  raised  bona  flde^  may  be 
doubtful. 

All  these  cases,  however,  leave  untouched  the  authority 
of  Reg.  V.  BoUon  (*),  and  that  class  of  cases ;  and  the  ques- 
tion is  within  which  class  the  present  case  falls. 

The  first  ground  upon  which  the  rule  nisi  to  quash  the 
winding-up  order  was  granted  was,  that  there  was  no  juris- 
diction to  make  the  order,  as  at  the  time  of  serving  the 
notice  of  demand,  and  of  making  the  said  order,  the  Golden 
Gate  Gold  Mining  Company,  Registered,  was  not  indebted 
to  the  Colonial  Bank  of  Australasia  in  any  sum ;  and  the 
judgment  of  the  Supreme  Court  upon  which  this  rule  nisi 
was  made  absolute,  found  that  "there  was  no  petitioning 
creditors'  debt  proved,  and  that  there  was,  therefore,  no 
foundation  for  tne  winding-up  order." 

The  order,  however,  of  the  18th  of  November,  1871  ('),  is, 
on  the  face  of  it,  strictly  regular.  It  recites  that  on  the  11th 
of  August,  1871,  the  Colonial  Bank  of  Australasia  had 
served  on  the  mining  company  a  demand,  under  their 
seal,  requiring  the  companv  to  pav  the  sum  of  £2,223 
11^.  8^.  then  due  to  the  bank,  and  tnat  the  company  had, 
for  the  space  of  three  weeks  succeeding  the  service  of 
that  demand,  neglected  to  pay  such  sum,  or  to  secure  or 
compound  for  the  same  to  the  satisfaction  of  the  bank.  It 
further  recites  that,  on  the  18th  of  November,  1871,  the  bank 
had  presented  their  petition,  setting  forth  the  facts  before 
recited,  and  praying  tnat  the  companv  might  be  wound  up ; 
that  an  affidavit  verifying  the  petition  had  been  filed  in  court ; 
that  the  mining  company  had  oeen  duly  served  with  a  notice 
to  appear  and  show  cause  why  the  judge  should  not  make 
an  order  in  the  terms  of  the  statute ;  that  it  had  failed  to  ap- 
pear or  show  any  sufficient  cause  as  req  uired  by  the  notice ; 
and  states  that  therefore,  upon  the  hearing  of  the  said 
petition,  and  upon  reading  the  said  affidavit,  and  upon  proof 
as  well  as  of  the  facts  and  matters  aforesaid  as  that  the  said 
sum  was  then  due  from  the  said  company  to  the  said 
446]  *Colonial  Bank  of  Australasia ;  and  upon  hearing 
counsel  for  the  said  bank,  he  (the  judge)  ordered  that  the 
said  company  should  be  wound  up  forthwith.  The  order, 
then,  was  one  made  by  a  competent  judge ;  showing,  on  the 
face  of  it,  that  every  requirement  of  the  statute  under  which 
it  was  made  had  been  complied  with ;  ordering  that  which 
the  ^udge,  on  proper  grounds,  had  power  to  order ;  and  con- 
taining an  express  adjudication  upon  a  fact  which,  though 
essential  to  the  order,  the  judge  was  both  competent  and 

(1)  1  Q.  B.,  66.  C)  Supra,  p.  424. 
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bound  to  decide,  viz.,  that  the  sum  claimed  to  be  due  to  the 
petitioning  creditors  was  then  due  to  them  from  the  mining 
company.  Nor  can  it  be  said  that  there  was  no  evidence  to 
support  this  finding,  since  the  affidavit  filed  in  support  of 
the  petition  distinctly  swears  to  the  debt. 

This  being  so,  it  seems  to  follow  that  the  Supreme  Court 
could  only  arrive  at  the  opposite  conclusion  upon  a  retrial 
of  the  question  of  the  petitioning  creditors'  debt,  and  that 
upon  evidence  which  was  not  before  the  inferior  court.  To 
do  this,  and  to  quash  the  order  upon  a  conclusion  thus 
drawn,  is  clearlv  contrary  to  the  principles  established  by 
Meg,  V.  Bolton  Q  and  that  class  oi  cases.  Their  lordships 
are,  therefore,  oi  opinion  that  the  order  under  appeal  can- 
not be  supported  on  the  ffround  that  there  was  no  jurisdiction 
to  make  tne  order  of  the  18th  of  November,  1871,  because 
no  petitioning  creditors'  debt  was  proved. 

The  respondent,  however,  also  relies  on  the  second  ground 
stated  in  the  order  nisi^  viz.,  that  the  sum  mentioned  in  the 
winding-up  order  was  not,  nor  was  any  part  thereof,  due  to 
the  bank  by  the  mining  company;  and  that  the  order  was 
obtained  by  undue  and  improper  means,  calculated  to  de- 
ceive the  judge  who  made  the  same,  and  to  prevent  the  com- 
pany from  snowing  reasons  to  the  judge  for  refusing  to 
make  the  order,  and  that  so  the  order  was  obtained  by  fraud 
on  the  said  judge. 

The  case  of  fraud  made  by  the  affidavits,  and  insisted  upon 
by  the  learned  counsel  for  the  respondent  at  the  bar,  is 
snortly  this:  "It  is  not  disputed  tnat,  in  May,  1866,  the 
mining  company  had,  by  its  manager  or  other  person  or 
persons  professing  to  act  on  its  behalf,  overdrawn  its  account 
with  a  Dank  called  the  Union  Bank,  and  that,  on  the  7th 
day  of  that  month,  it  was  resolved  at  a  meeting,  *pro-  [447 
fessing  to  be  an  extraordinary  meeting  of  the  shareholders, 
that  the  banking  account  should  be  removed  from  the  Union 
Bank  to  the  Colonial  Bank  of  Australasia,  and  that  Mr. 
Hogarth,  one  of  the  shareholders,  should  wait  on  the  man- 
ager of  the  Colonial  Bank  and  make  arrangements  with  him 
regarding  the  overdraft  to  the  Union  Bank.     Nor  is  it  dis- 

Euted  that,  in  consequence  of  the  arrangements  so  made,  the 
olonial  Bank  paid  to  the  Union  Bank  the  amount  of  the 
overdraft,  and  that  the  debt  claimed  to  be  due  from  this 
mining  company  at  the  date  of  the  winding-up  order  was 
the  amount  so  paid  with  the  interest  that  had  accrued  thereon. 
It  was,  however,  contended  that,  inasmuch  as  there  is  no 
proof  of  any  resolution  sanctioning  the  borrowing  of  money 

(i)  1  Q.  B.,  66. 
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except  that  of  the  7th  of  May,  1866 ;  and  that  resolution,  if 
it  implied  such  sanction,  was  jjassed  at  an  extraordinary 
meeting  of  the  shareholders  which  had  neither  been  regu- 
larly convened  nor  duly  advertised  pursuant  to  the  provi- 
sions of  the  23d  section  of  the  Mining  Companies  Limited 
Liability  Act,  1864  ;  there  was  an  absence  oi  that  sanction 
to  the  borrowing  of  money  which  is  required  by  the  21st  sec- 
tion of  the  same  act ;  and,  consequently,  that  the  transaction 
with  the  Colonial  Bank  was  not  binding  on  the  shareholders 
of  the  mining  company ;  and  the  debt  proved  was  not  the 
debt  of  the  company.  It  was  further  alleged  that  the  bank 
having  in  the  month  of  September,  1866,  commenced  an 
action  against  the  mining  company  for  the  recovery  of  this 
debt,  was  met  by  a  defence  (tne  precise  nature  whereof  is 
not  stated  on  the  aflSdavits),  and  after  various  postpone- 
ments had  failed  to  proceed  further  with  that  action. 

It  was  further  stated  that  the  mining  company  had  been 
'* virtually  defunct"  since  the  10th  of  June,  1868,  having 
permitted  its  claim  to  be  sold  to  another  company;  that  the 
manager  about  that  time  ceased  to  be  employed  by  the  com- 
pany, or  to  draw  his  salary;  and  that  the  name  of  the  com- 
Siny  was  then  or  soon  after  taken  down  from  No.  37, 
arket  Street.  And  it  was  suggested,  if  not  positively 
alleged,  that  the  bank  knowing  all  these  facts,  and  with  the 
object  of  obtaining  the  amount  due  to  them,  which  they 
knew  they  could  not  recover  in  the  actions,  had  fraudulently 
entrapped  the  judge  into  making  the  winding-up  order, -by 
serving  the  demand  and  the  notice  required  by  the  statute, 
448]  and  *recitedin  the  order  upon  the  manager,  and  at  the 
office  of  the  defunct  company;  the  notice  being  purposely 
framed  so  as  to  give  the  company  an  unusually  short  period 
within  which  to  appear  and  show  cause  against  the  making 
of  the  winding-up  order. 

Their  lordsnips,  after  a  full  consideration  of  the  case  as 
disclosed  in  the  affidavits,  and  of  the  arguments  addressed 
to  them,  are  not  satisfied  that  there  is  any  ground  for  im- 
puting fraud  to  the  Colonial  Bank.  The  gist  of  the  supposed 
fraud  is  that  the  bank  was  seeking  to  recover  from  the  share- 
holders, by  means  of  these  proceedings  taken  behind  their 
backs,  a  debt  for  which  they  were  not  liable ;  and  which  the 
bank  knew  it  could  not  otherwise  recover  against  them. 
Their  lordships,  however,  are  by  no  means  prepared  to  say 
that  the  company  (meaning  thereby  the  shareholders^  was 
not  liable  to  repay  to  the  bank  the  money  which  the  latter 
had  unquestionably  advanced  for  the  purposes  of  the  com- 
pany.    The  respondent  relied  on  the  case  of  Cherry  and 
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Another  v.  The  Colonial  Bank  of  Australasia  (').  In  that 
case  the  appellants,  two  of  the  directors  of  a  mining  com- 
pany, had  written  a  letter  to  the  bank,  stating  that  they  had 
authorized  Clarke,  the  manager,  to  draw  checks  on  account 
of  the  company.  Clarke  overdrew  the  account,  and  the 
company  having  repudiated  their  liability  for  the  overdraft, 
the  bank  sued  Sie  appellants  on  the  warranty  to  be  implied 
from  their  letter.  Tne  case  proceeded  on  the  assumption 
that  Clarke  had  not  such  authority,  and  the  directors  were 
held  to  be  personally  liable  on  the  implied  warranty.  There 
seems,  therefore,  to  be  nothing  in  that  authority  which 

Governs  the  present  case.  On  the  other  hand,  the  cases  of 
loyal  BanJc  v.  Twrquand  (') ;  Fountains  v.  Carmarthen 
Railway  Company  {^) ;  and  Agar  v.  Athenaeum  Life  Insurance 
Company  (*),  are  authorities  for  holding  that  it  was  not  in- . 
cumbent  on  the  bank,  before  it  advanced  the  money,  to 
satisfy  itself  that  all  the  proceedings  of  the  mining  company 
and  its  shareholders  inter  se  had  been  strictly  regular.  The 
money  so  advanced  was  advanced  at  least  two  years  before 
the  mining  company  is  alleged  to  have  transferred  its  claim, 
or  to  *have  ceased  to  carry  on  business.  It  was  ad-  [449 
vanced  in  order  to  free  the  company  from  an  existing  lia- 
bility, the  debt  then  due  to  the  Union  Bank,  which  the  share- 
holders could  not  have  resisted,  if  they  could  have  resisted 
it  at  all,  without  destroying  the  credit  of  their  company. 
Again,  it  appears  from  tne  affidavit  of  Mr.  BouUy  that  the 
action  was  suspended  in  consequence  of  negotiations  with 
the  'shareholders  for  the  payment  of  the  debt ;  and,  as  re- 
gards the  respondent,  it  appears  that  on  the  21st  of  June, 
1867,  he,  as  chairman  of  the  board  of  management,  signed  a 
minute  in  which  it  was  resolved,  in  answer  to  a  letter  from 
the  bank  demanding  the  debt,  ^'that  no  steps  be  taken  to 
arrange  matters  with  the  Colonial  Bank  until  the  amalga- 
mation" (presumably  the  amalgamation  with  the  other 
mining  company),  is  finally  completed.  Their  lordships, 
therefore,  are  unable  to  affirm  on  a  summarjr  proceeding,  at 
the  instance  of  this  respondent,  that  the  mining  companv 
were  not  liable  to  the  bank  for  this  debt,  or  that  the  bank 
must  be  taken  to  have  known  that  they  were  not  liable. 

In  this  state  of  things  it  was  unquestionably  open  to  the 
bank,  acting  fairly,  to  abandon  the  further  prosecution  of 
the  action,  and  to  take  the  steps  indicated  by  the  latter  part 
of  the  28th  section  of  the  Mining  Companies  Limited  Lia- 

(»)  6  Moore  P.  C.  C.  (N.S.),  286;  Law        (»)  Law  Rep.,  6  Eq.,  816. 
Rep.,  a  P.  C,  24.  (*)  8  0.  B.  (N.8,),  726. 

O  6  K.  <k  B.,  248 ;  6  E.  <k  B.,  821. 
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bility  Act,  1864,  in  order  to  obtain  an  order  for  the  winding- 
up  of  the  company.  In  doing  this  it  was  bound,  under  the 
statute,  to  serve  as  it  did  the  demand  and  the  notice  upon 
the  registered  manager  at  the  registered  oflBce  of  the  com- 
pany. The  company  which  had  taken  no  steps  formally  to 
wind  up  its  concerns,  but  had  left  the  name  of  its  manager 
and  the  description  of  the  office  to  stand  on  the  register,  can- 
not be  heard  to  say  that  the  first  was  not  its  officer,  nor  the 
second  its  office.  Then,  can  the  shortness  of  the  notice  be 
treated  as  conclusive  evidence  of  fraud  1  The  judgment  of 
the  Supreme  Court  does  not  so  treat  it ;  and  upon  the  appli- 
cation to  set  aside  the  order  which  was  tried  in  August,  1872, 
before  the  Deputy  Judge,  Mr.  Bowman,  that  notice  was  ruled 
to  be  legally  sumcient.  Nor  does  it  appear  that,  if  a  much 
,  longer  notice  had  been  given  to  the  manager,  the  share- 
holders and  especially  the  respondent  would  have  acted  upon 
it.  On  what  tnen  does  the  finding  that  the  judge  was  imposed 
upon  by  the  petitioning  creditors  rest  ?  They  made  a  regular 
4o0]  application  for  a  winding-up  order ;  they  swore  to  *a 
sufficient  debt ;  thejr  gave  a  sufficient  notice  to  the  opposite 
party,  on  whose  failure  to  appear  the  order  was  made. 
Their  lordships  cannot  see  that  the  bank  was  bound  to  in- 
form the  jud^e  that  some  of  the  shareholders  were  contest- 
ing their  liability  for  this  debt,  on  grounds  of  which  it  is 
sufficient  to  say  that  it  is  extremely  doubtful  whether  they 
constitute  a  legal  defence.  Their  lordships  are  therefore  of 
opinion  that  no  fraud  is  established  against  the  bank,  and 
that  that  ground  for  granting  the  order  also  fails. 

Their  lordships  desire  to  add  that,  even  if  the  conduct  of 
the  bank  had  been  such  as  to  raise  in  their  minds  a  much 
stronger  suspicion  of  unfairness,  they  would  nevertheless 
have  thought  that  the  Supreme  Court  ought  not  summarily 
and  on  certiorari  to  have  quashed  the  winding-up  order  on 
that  ground.  The  Court  of  Queen's  Bench,  whose  exercise 
of  this  jurisdiction  is  discretiotiary,  would  certainly  not 
(juash  an  order  of  an  inferior  court  upon  the  ground  of  fraud 
in  the  procuring  of  it,  unless  the  fraud  were  clear  and  man- 
ifest. Here  the  question  whether  a  fraudulent  use  had  been 
made  of  the  machinery  for  winding-up  registered  companies, 
was  a  complicated  one,  dependent  on  a  varietur  of  circum- 
stances capable  of  explanation  and  requiring  nice  consider- 
ation. In  such  a  case  the  parties,  conceiving  themselves  to 
be  aggrieved,  ought  to  have  been  left  to  other  and  more  for- 
mal remedies.  Such  remedies  were  open  to  them.  Their 
lordships  cannot  but  think  that,  on  a  proper  application, 
the  Judge  of  the  Court  of  Mines  who  made  the  order  would, 
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on  a  suggestion  of  fraud,  have  had  power  to  review  it.  They 
are  not  satisfied  that  it  might  not  have  been  reviewed  gener- 
ally by  the  Deputy  Judge  on  the  occasion  of  the  application 
made  to  him  in  August,  1872,  under  the  3d  section  of  the 
act  No.  324,  althougn  both  parties  seem  to  have  then  con- 
curred in  thinking  that,  under  that  enactment,  the  order 
could  not  be  set  aside  unless  it  had  been  made  ear^arfe. 
Again,  for  the  reasons  before  given,  their  lordships  are  dis- 
posed to  think  that  an  appeal  against  the  order  to  the  Chief 
J  udge  of  the  Court  of  Mines  would  have  lain ;  and  lastly,  it 
is  clear  that,  failing  any  of  the  above  remedies,  if  the  bank 
had  made  a  fraudulent  use  of  the  process  of  the  Mining 
Court,  the  parties  aggrieved  might  have  had  their  remedy  by 
regular  suit  in  the  Supreme  or  other  competent  Court. 

*For  the  above  reasons  their  lordships  are  of  opin-  [451 
ion  that  the  order  of  the  Supreme  Court  quashing  the  wind- 
ing-up order  cannot  be  supported.  And  they  will  humbly 
recommend  Her  Majesty  to  reverse  that  order,  and  to  direct 
that,  in  lieu  thereof,  an  order  be  made  discharging  the  rule 
to  show  cause  of  the  22d  of  November,  1872,  with  costs. 
The  appellants  must  also  have  their  costs  of  this  appeal. 

Solicitors  for  the  appellants :  Oamlen  &  Son. 

Solicitors  for  the  respondent :  Paine  &  HamTnond. 
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836  ;  OiUeU  v.  CampbeU,  1  Denio,  520  ;  585  ;  Saffard  v.  Wyckoff,  4  HiU,  442  ; 

CarroU  v.  Cone,  40  Barb.,  220  ;   MM  Curtis  v.  LeavUt,  15  N.  Y.  Rep.,  11. 

▼.  Boss  Co.  Bank,  41  Barb.,  586 ;  BeHden  But  the  claimant  must  show  affirma- 

V.   Meeker,  2    Lansing,  471  ;  City  of  tively  that  he  is  a  bona  fide  holder  for 

Lexington  v.  Butler,   14  Wall.,    282.  value:  Houghton  v.  McAuliffe,2Q}low . 

And  so  where  a  claim  for  over  $1,000  Prac.,  270. 

cannot  be  transferred  without  a  resolu-  The  debtor  cannot  avail  himself  of 

tion  of  the  board  of  directors,  such  reso-  the  objection  that  a  transfer  of  his  in- 

lution  wiU  be  presumed  until  the  con-  debtedness  was  made  without  a  resolu- 

tra^  is  shown  :  Nelson  v.  Eaton,  26  tion  of  the  board  of  directors :  Belden 

N.  Y.,  410  ;  16  Abb.  Prac.,  113.     See  v.  Meeker,  2  Lanaing,  471 ;  but  see  Nel- 

MeCuUough  v.  Moss,  6  Den.,  667.  son  v.  Eaton-,  16  Abb.,  119, 26  N.  Y.,  415. 

But  if  it  be  affirmatively  shown  no  Unless  he  show  the  transferee  is  not 

such  resolution  was  }  assed,  the  trans-  a  bona  fide  holder  without  value  :  Smith 

fer  would  be  invalid  :  Hoyt  v.  Thomp-  v.  HaU,  5  Bosw.,  319. 
S(m,  5  N.  Y.,  320  ;  Murray  v.  Vander- 
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[Law  Reports,  5  Priry  Council  Cases,  461.] 
J.C.  O,  March  17,  20,  1874. 

James  Marke  Wood,  the  Younger,  Owner  of  the  Ship 
"Binnah,"  and  Others,  Appellants ;  and  George  Smith, 
and  Others,  Owners  of  the  Screw  Steamship  "City  of 
Cambridge,"  Respondents. 

The  "City  of  Cambridge." 

ON  APPEAL  FROM  THS   HIGH   COIXBT  OF  ADMIRALTT. 

Oompuhory  Pilotage—Exemption  from  LiabUily  under  17  <lr  18  Vict,  e,  104,  «.  888^ 
Duties  of  Pilot  and  Crew, 

When  the  employment  of  a  pilot  is  within  the  provisions  of  s.  189  of  the  Mersey 
Docks  Consolidation  Act,  1858,  such  employment  is  compulsory. 

The  object  of  the  master,  when  the  yessel  left  the  dock,  was  to  get  to  sea  as  soon 
as  he  could,  and  he  arranged  with  the  pilot  that  the  vessel  should  anchor  in  the  Mer- 
sey for  the  night,  but  should  go  so  far  on  the  way  as  would  enable  her  to  cross  the 
bfur  on  the  next  morning's  tide : 

Hdd,  that  the  ship  was  proceeding  to  sea  within  the  meaning  of  s.  189  at 
the  time  she  left  the  dock,  and  that  the  anchoring  was  not  a  discontinuance 
453]  *of  her  prog^ress.to  the  sea,  but  an  act  proper  and  reasonable  to  be  done  in 
the  course  of  it. 

The  138th  section  of  the  act  does  not  relate  to  the  ^ving  of  extra  remuneration  to 
those  pilots  only  who  are  voluntarily  engaged. 

It  may  happen  that  a  pilot  who  (s  compulsorily  en^^aged  under  the  189th  section 
of  the  act  by  a  ship  proceeding  to  sea,  may,  by  the  ship's  detention  in  the  river,  be- 
come entitled  to  extra  remuneration  under  the  188th  section. 

The  doctrine  laid  down  in  The  Christiana  (*)  and  The  Loehlibo  O  concerning  the 
relative  duties  of  pilot  and  crew,  recognized  and  approved. 

This  was  an  appeal  from  the  Court  of  Admiralty,  in  a 
cause  of  damage  promoted  by  the  appellants,  the  owners  of 
the  vessel  Birmah,  and  by  the  owners  of  the  cargo  laden 
therein,  and  by  the  master  and  crew,  for  their  money, 
clothes,  and  private  effects,  against  the  screw  steamship  or 
vessel  City  of  Cambridge,  her  tackle,  apparel,  and  fiini- 
ture,  for  the  recovery  of  damages  in  respect  of  losses  sus- 
tained by  the  appellarits  by  reason  of  a  collision  which 
happened  between  the  Birmah  and  the  City  of  Cambridge 
in  the  river  Mersey,  at  about  2.30  a.m.,  on  the  27th  of  Feb- 
ruary, 1873. 

The  facts  of  the  case,  the  principal  arguments  ureed,  and 
authorities  cited  at  the  hearing  of  the  appeal,. are  lully  set 
forth  in  the  judgment. 

The  appeal  was  argued  by 

(^)Preiteni : — Sir  Jami»  W.  Colvile,  Sir  Barnzs  Peacock,  Sir  Montagus  E.  Sioth, 
and  Sib  Robert  P.  Coluer. 

(«)  7  Moore's  P.  C.  Cases,  171  («)  7  Moore's  P.  C.  Cases,  480. 
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Mr.  a  BuU,  Q.C.,  and  Mr.  W.  C.  Gully,  for  the  ap- 
pellants. 

Mr.  Milward,  Q.C.,  and  Mr.  E.  C.  ClarJcson,  for  the  re- 
spondents. 

Judgment  was  delivered  by, 

March  20.,  Sir  Montague  E.  Smith:  This  is  a  suit 
brought  hj  the  owners  of  the  ship  Birmah  against  the 
owners  of  the  steamship  the  City  of  Cambridge,  to  recover 
the  damages  occasioned  by  a  collision  between  the  two 
ships.  The  collision  was  of  a  disastrous  character,  for 
the  effect  of  it  was  that  the  Birmah  with  a  valuable  cargo 
was  sunk. 

The  questions  in  the  ajjpeal  relate  to  the  construction  of 
certain  ^pilotage  clauses  in  the  Mersey  Docks  Con-  [453 
solidation  Act,  1858,  and  to  the  relative  duties  of  the  crew 
and  pilot  who  were  on  board  the  City  of  Cambridge. 

The  facts  are,  that  the  Birmah,  a  homeward  bound  vessel, 
had  anchoi'ed  in  the  Mersey,  off  Egremont.  She  was  lying 
there  at  anchor  at  the  time  of  the  collision,  and  no  blame  is 
attributable  to  her.  The  City  of  Cambridge  left  the  Morpeth 
Dock,  on  a  vovage  to  Calcutta,  at  or  about  eleven  o'clock 
on  the  night  oi  the  26th  of  February  in  cha-rge  of  a  licensed 

{)ilot  of  Liverpool.  She  was  fully  equipped  and  prepared 
or  sea.  It  appears  that  the  pilot  had  been  hired  whilst  the 
vessel  was  in  the  dock  to  take  her  out  tOi  sea,  and  he  came 
on  board  and  took  charge  of  her  before  she  left  the  dock. 
It  had  been  arranged  between  the  master  and  the  pilot  that 
the  ship  should  not  cross  the  bar  on  that  night,  but  should 

fo  into  the  Mersey  and  be  anchored  there  ready  to  cross  the 
ar  on  the  morning  tide,  and  it  is  in  evidence  tnat  the  state 
of  the  weather  was  such  that  she  could  not  have  crossed  the 
bar  on  the  following  morning's  tide,  unless  she  had  been 
taken  out  of  dock  and  placed  in  the  Mersey  so  far  on  her 
way.  The  City  of  Cambridge  having  been  taken  out  of  the 
dock,  was  brought  up  opposite  Woodside  Ferry,  and  was 
there  anchored  oy  a  single  anchor,  the  port  anchor.  The 
vessel  was  swung  first  to  the  flood,  and  then  to  the  ebb  tide, 
but  had  not  been  brought  to  her  proper  state,  end  on  to  the 
ebb  tide,  when  the  pilot  left  the  deck  to  go  to  the  chart- 
house  to  lie  down.  Shortly  afterwards  tlie  vessel  took  a 
heavy  sheer,  the  effect  of  which  was  to  throw  her  across  the 
tide,  and  the  strain  upon  her  anchor  broke  the  chain,  and 
the  vessel  went  adrift.  There  was  a  strong  wind  at  this  time, 
and  a  heavy  tide  running  down,  and  the  wind  and  tide  were 
opposed.  The  ship's  anchors  and  chains  were  of  usual  size 
ana  strength.  The  mate  and  a  proper  number  of  the  crew 
9  Eng.  Rep.  33 
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were  on  deck.  As  soon  as  the  cable  parted,  the  mate  went 
to  the  chart-house,  which  was  under  the  bridge,  to  tell  the 
pilot,  who  had  left  directions  that  he  should  be  called  in 
case  anything  went  amiss.  Tlie  pilot  came  at  once  upon 
deck,  and  finding  the  state  of  the  ship,  and  that  she  wa^ 
drifting  broadside  down  the  river,  or  nearly  broadside,  he 
thought  the  right  course  was  to  put  her  under  steam  and 
endeavor  to  bring  her  end  on  to  tne  tide.  He  was  not  suc- 
454]  cessf ul  *in  that  manoeuvre,  and  he  afterwards  dropped 
the  starboard  anchor.  That  anchor  did  not  hold.  It  ap- 
pears to  have  nipped  the  ground  only,  and  the  pilot  in  that 
state  of  things  allowed  the  vessel  to  drift  down  the  river. 
He  had  her  so  far  under  command,  that  he  used  the  steam 
power  and  the  helm  to  avoid  the  various  vessels  which  he 

Sassed  in  his  downward  course,  but  ultimately  the  vessel 
rifted  between  the  North  Star  and  the  Birman.  He  was 
able  to  avoid  the  North  Star,  but  the  vessel  whilst  so  drifting 
was  driven  against  the  Birmah  with  such  violence  that  the 
Birmah  was  sunk. 

It  was  not  disputed  upon  the  argument  that  the  collision 
was  due  to  the  negligence  of  some  i)ersons  on  board  the  City 
of  Cambridge.  There  are  two  questions  to  be  considered  in 
the  case :  first,  whether  the  employment  of  the  pilot  before 
and  at  the  time  of  the  collision  was  compulsory  by  law ; 
and,  secondly,  assuming  it  to  be  so,  whether  the  collision 
was  attributable  exclusively  to  the  want  of  care  or  skill  of 
the  pilot. 

Now  it  is  admitted  that  the  pilotage  would  be  compulsory 
in  this  case,  and  that  the  owners  would  be  entitled  to  the 
exemption  from  liability  provided  in  the  388th  section  of  the 
Merchant  Shipping  Act  f ),  if  the  circumstances  were  such 
as  to  bring  the  case  within  the  139th  section  of  the  Mersey 
Docks  Consolidation  Act,  1858.  That  section  is  ill  drawn, 
and  the  construction  of  it  is  by  no  means  free  from  diffi- 
culty. But  it  is  the  legislation  under  which  the  pilotage  in 
the  great  river  Mersey  has  been  conducted  for  many  years, 
and  the  construction  put  upon  the  clause  has  been,  that 
when  the  circumstances  bring  a  vessel  within  it,  and  the  em- 
ployment of  a  pilot  is  under  its  provisions,  such  employ- 
ment is  compulsory.  The  clause  is  this, — "In  case  the 
master  of  any  vessel,  being  outward  bound,  and  not  being 
a  coasting  vessel  in  ballast,  or  under  the  burden  of  100  tons, 

Q)  "  No  owner  or  master  of  any  ship  fied  pilot  acting  in  charge  of  such  ship, 
shall  be  answerable  to  any  person  what-  within  any  district  where  the  employ- 
ever  for  any  loss  or  damage  occasioned  ment  of  such  pilot  is  compulsory  by 
by  the  fault  or  incapacity  of  any  quali-  law." 
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lor  which  provision  is  otherwise  made,  shall  proceed  to  sea, 
and  shall  refuse  to  take  on  board  or  to  employ  a  pilot,  he 
shall  pay  to  the  pilot,  who  shall  first  offer  himself  to  pilot 
the  same,  the  full  pilotage  rate  that  would  have  been  paya- 
ble for  sucli  vessel  if  the  pilot  had  actually  ^piloted  [455 
the  same  into  or  out,  as  the  case  may  be,  of  the  said  port  of 
Liverpool,  together  with  all  expenses  incurred  in  recovering 
the  same. 

The  question  is,  whether  this  vessel  was  proceeding  to  sea, 
so  that  the  employment  of  the  pilot  was  compulsory,  before 
and  at  the  time  of  the  collision.  When  the  ship  left  the 
dock,  the  object  of  the  master  was  to  prosecute  his  voyage 
by  getting  to  sea  as  soon  as  he  could.  It  is  true  it  had  been 
arranged  between  the  pilot  and  himself  that  the  vessel 
should  anchor  in  the  Mersey  for  the  night,  but  that  was 
done  to  further  the  object  of  getting  out  to  sea  bv  going  so 
far  on  the  way  as  would  enable  her  to  cross  the  oar  on  the 
next  morning's  tide,  which  the  vessel  could  not  have  done 
if  she  had  remained  in  dock,  or  at  least  she  could  not  have 
crossed  it  so  early.  Their  lordships  think  that  under  these 
circumstances  the  ship  was  proceeding  to  sea  within  the 
meaning  of  the  act  at  tne  time  she  left  the  dock,  and  that  the 
anchoring  was  not  a  discontinuance  of  her  progress  to  the 
sea,  but  an  act  proper  and  reasonable  to  oe  done  in  the 
course  of  it. 

It  was  argued  that  the  employment  of  the  pilot  fell  under 
the  138th  section,  which  relates,  it  was  said,  only  to  the 
voluntary  engagement  of  pilots.  That  clause  is,  '^If  the 
master  of  any  vessel  shall  require  the  attendance  of  a  pilot 
on  board  any  vessel  durii^^  her  riding  at  anchor,  or  being  at 
Hoylake,  or  in  the  river  Mersey,  the  pilot  so  employed  shall 
be  paid  for  every  day  or  portion  of  a  day  he  shall  so  attend 
the  sum  of  6^.  and  no  more."  This  part  of  the  clause  no 
doubt  relates  only  to  the  voluntary  employment  of  a  pilot ; 
but  the  latter  part  of  it  relates  not  only  to  such  voluntary 
employment,  but  to  the  extra  remuneration  to  be  given  to  a 
pilot  when  he  is  compulsorily  employed  under  the  139th 
section.  The  proviso  is  this,  ''Provided  that  the  pilot  who 
shall  have  the  charge  of  any  vessel  shall  be  paid  lor  every 
day  of  his  attendance  whilst  in  the  river,  but  no  such  charge 
shall  be  made  for  the  day  on  which  such  vessel  being  out- 
ward bound  shall  leave  the  river  Mersey  to  commence  her 
voyage,  or  being  inward  bound,  shall  enter  the  river  Mer- 
sey." Now  the  pUot  in  the  present  case  was  not  hired  under 
the  first  part  of^this  clause.  His  attendance  was  not  re- 
quired for  the  sole  purpose  of  remaining  on  board  during 
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456]  the  time  the  vessel  was  riding  at  anchor.  He  was  *en- 
gaged  to  take  the  vessel  to  sea.  The  proviso  in  the  section 
may  be  applicable  to  his  remuneration,  because,  although 
he  was  hired  to  take  the  vessel  to  sea,  if,  in  the  course  of 
taking  her  to  sea,  any  delay  took  place  by  which  she  re- 
mained a  day  in  the  river,  he  would  be  entitled  to  the  extra 
payment  which  is  provided  by  that  section.  So  far  from 
such  a  payment  being  necessarily  an  incident  of  a  voluntary- 
employment  only,  it  IS  obvious  that  the  clause  assumes  that 
the  pilot  may  be  compulsorily  employed ;  that  the  rate  fixed 
for  taking  the  vessel  out  to  sea,  wnich  is  fixed  according  to 
a  scale  having  relation  to  the  size  of  the  vessel,  may  be  in- 
sufficient to  remunerate  him  ;  and  provides  when  he  is  de- 
layed for  an  extra  remuneration.  It  by  no  means  follows 
that  the  pilotage  was  not  compulsory  under  the  139th  sec- 
tion, because  the  pilot  might  be  entitled  to  extra  remunera- 
tion under  sect.  138. 

It  was  said  that  the  130th  clause  would  not  have  been 
infringed  if  the  employment  of  the  pilot  had  been  delayed 
until  tne  vessel  left  her  anchorage  on  the  following  morning. 
But  if  the  employment  be  compulsory  upon  the  vessel  pro- 
ceeding to  sea,  and  a  fixed  remuneration  to  the  pilot  be  also 
obligatory  on  the  master,  he  surely  must  be  entitled  to  have 
the  services  of  the  pilot  at.  the  commencement  of,  and 
throughout  the  vessers  progress  to  sea,  so  as  to  get  the  full 
benefit  of  the  compulsory  payment. 

The  view  taken  oy  their  lordships  of  this  act  does  not  in 
the  least  confiict  with  the  decisions  in  the  Attorney-Oeneral 
V.  Scaith{')  and  Rod/rigv£S  v.  Melhuish  (^).  Those  were 
both  cases  of  vessels  remaining  at  anchor,  intending  to  re- 
main at  anchor,  and  not  instances  of  vessels  proceeding  to 
sea.  In  the  case  of  Rodrigues  v.  Melkuish^  this  passara 
occurs  in  the  judgment  of  the  Lord  Chief  Baron  Follocfc. 
He  says,  *'  It  was  contended  by  one  of  the  learned  counsel 
on  the  part  of  the  owners,  that  if  a  pilot  were  taken  on  board 
a  vessel  previous  to  her  leaving  the  dock,  whilst  she  was  in 
the  act  of  quitting  it  with  the  intention  of  going  to  sea,  no 
step  being  necessary  except  the  different  opemtions  requisite 
for  her  to  go  on,  the  vessel  in  such  case  would  be  said  to  be 
proceeding  to  sea.  If  this  vessel  had  had  all  her  cargo  on 
board,  and  the  master  had  been  ready  to  get  on  board,  and 
she  had  had  everything  ready  to  commence  her  voyage 
457]  forthwith,  and  had  left  her  berth  with  *that  intention, 
it  might  no  doubt  have  been  said  that  she  was  proceeding 
to  sea  from  the  time  she  first  left  her  berth."     The  case  sup- 

(')  13  Price,  802.  («)  10  Ex.,  117. 
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posed  by  the  Lord  Chief  Baron  is  very  like  the  actual  case 
nere.  Their  lordships  think  that  the  City  of  Cambridge 
was  proceeding  to  sea  from  the  time  she  first  left  her  berth, 
and  that  there  was  no  break  in  the  continuity  of  her  progress 
to  sea  after  she  so  left  it  and  before  the  collision. 

The  next  question  is  whether,  assuming  the  employment 
of  the  pilot  to  have  been  compulsory,  the  collision  is  solely 
attributable  to  the  default  of  the  pilot  Now  the  remote 
cause  of  the  disaster  was  the  vessel  parting  from  her  anchor 
by  the  breaking  of  the  chain  cable,  and  the  proximate  cause 
was  allowing  tne  vessel  to  drift  down  the  river  so  as  to  come 
into  collision  with  the  Birmah.  The  breaking  of  the  cable 
was  caused  by  the  vessel  having  sheered  when  being  swung 
to  the  tide  and  bringing  too  great  a  strain  upon  the  cable. 
This  was  found  in  the  court  below  to  be  mainly  due  to  the 
improperly  short  length  of  cable  which  had-  been  let  out, 
sixty  fathoms  only.  Allowing  the  vessel  to  drift  in  a 
crowded  river  like  the  Mersey  was  also  found  by  the  court 
below  to  have  been  an  improper  and  unskilful  mode  of  man- 
aging the  vessel  which  brought  about  the  collision.  It  was 
also  the  opinion  of  the  judge  of  the  Admiralty  Court  that 
this  drifting  of  the  ship  was  not  a  necessary  consequence  of 
the  first  parting  with  the  anchor,  inasmuch  as  there  was 
sufficient  steam-power  at  hand  to  have  allowed  of  her  being 
navigated  into  a  safe  anchorage. 

Their  lordships  see  no  reason  to  disagree  with  any  of  the 
above  conclusions  of  fact,  and  they  concur  in  the  opinion  of 
the  court  below  that  the  pilot  is  alone  to  blame  for  the  mis- 
management of  the  ship  in  the  instances  just  referred  to. 
Indeed,  it  was  not  disputed  that  the  length  of  the  cable 
proper,  to  be  let  out,  and  the  manoeuvring  of  the  ship  after 
she  ijarted  with  her  anchor,  were  matters  entirely  within  his 
province. 

It  was  contended,  however,  that  the  master  and  crew  were 
to  blame  or  partly  to  blame  in  three  respects.  It  was  said 
the  quartermaster  oughf  not  to  have  allowed  the  vessel  to 
sheer  when  at  anchor.  It  has  been  already  stated  that  the 
pilot  left  the  deck  before  she  had  fully  swung  to  the  tide. 
Upon  this  point  the  court  below  found  as  follows:  ''The 
Elder  Brethren  think  also  *that  the  pilot  was  to  blame  r458 
for  leaving  the  deck  when  he  did ;  that  he  ought  not  to  hav.^ 
gone  away  into  the  chart-room  when  she  was  three  quarters 
swung  to  the  ebb  tide ;  he  ought  to  have  waited  till  she  was 
fully  swung,  and  himself  superintended  that  manoeuvre,  and 
seen  that  her  helm  was  properly  put.  He  left  her  helm 
amidships.    No  blame  attaches  to  the  City  of  Cambridge 
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with  respect  to  the  men  that  were  left  on  deck ;  there  seem 
to  have  been  sufficient  men  and  they  were  properly  placed. 
It  is  to  be  observed,  that  when  the  vessel  swung,  the  wind 
and  tide  were  opposed,  and  no  blame  at  all  attaclies,  in  the 
opinion  of  the  Elder  Brethren,  with  which  I  agree,  to  Boyle, 
the  quartermaster,  in  the  manoeuvre  which  he  effected.  He 
executed  the  right  manoeuvre  in  counteracting  the  sheer  the 
vessel  had  taken,  and  there  was  no  delay  in  executing  it," — 
what  he  did  was  to  starboard  the  helm, — ''nor  is  there  any 
reason  to  suppose  that  the  pilot,  if  he  had  been  on  deck  in- 
stead of  in  the  chart-room,  would  have  directed  anything  to 
be  done  different  from  what  was  done  in  his  absence.  Their 
lordships  concur  in  that  finding. 

Another  ground  of  blame  is  that  a  good  look-out  was  not 
kept  by  the  crew  when  the  vessel  was  drifting,  and  particu- 
larly that  they  did  not  report  the  Birmah.  It  is  unquestion- 
able that,  as  a  rule,  it  is  the  duty  of  the  crew  of  the  ship  to 
keep  a  look-out,  and  to  assist  in  that  way  the  pilot  in  charge. 
But  in  the  present  case  the  court  below  have  found  that 
there  was  no  want  of  look-out,  and  their  lordships  agree 
with  this  finding.  The  master  was  on  the  bridge  with  the 
pilot,  and  the  Birmah  was  seen  and  reported  by  nim  to  the 
pilot,  and  both  had  her  in  view  for  a  considerable  time  before 
the  collision. 

The  only  remaining  imputation  on  the  crew  is,  that  as 
soon  as  the  chain  of  the  port  anchor  broke,  the  starboard 
anchor  ought  to  have  been  at  once  let  go.  This  may  have 
been  a  right  manoeuvre,  or  it  may  be,  that  as  the  vessel  was 
athwart  the  tide,  it  was  better  to  use  the  steam  at  command, 
so  as  to  get  her  head  to  the  tide,  as  the  pilot  afterwards 
attempted  to  do.  She  was  to  some  extent  athwart  the  tide 
when  she  originally  sheered  and  the  cable  snapped,  and  no 
doubt  at  the  moment  when  the  cable  snapped  her  head  flew 
still  farther  to  the  west.     She  was,  therefore,  to  a  great  de- 

tree  broadside  to  the  tide  at  the  time  when  it  is  suggested 
59]  that  *the  anchor  ought  to  have  been  dropped.  But, 
however  that  may  be,  it  was  a  manoeuvre  that  was  properly 
within  the  province  of  the  pilot  to  judge  of  and  direct.  If 
he  had  not  been  at  hand,  it  would  have  oeen  the  duty  of  the 
officers  of  the  ship  at  once  to  have  acted,  and  dropped  the 
anchor,  if  it  had  been  a  proper  measure ;  but  in  this  case 
the  pilot  was  at  hand.  It  is  true  that  he  had  gone  to  the 
chart-house  to  lie  down,  but  he  had  given  directions  to  be 
called  if  anything  went  amiss.  In  point  of  fact  he  felt  the 
jerk  caused  by  the  snapping  of  the  cable,  and  came  to  the 
chart-house  door  as  soon  as  the  mate,  who  instantly  ran  to 
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him,  reached  it,  and  very  shortlv  afterwards  lie  was  on  deck. 
Now,  although  it  would  have  been  the  duty  of  the  oflScers 
of  the  ship  to  act  at  once  if  there  had  been  immediate  neces- 
sity for  so  doing,  as,  for  instance,  to  prevent  a  collision 
which  was  imminent,  their  lordships  think  it  cannot  be  said 
that  the  emergency  was  so  pressing,  or  the  measures  to  be 
adopted  so  plain,  that  they  were  not  justified  in  resorting  to 
the  pilot  in  charge  of  the  ship  when  he  was  so  near  at  hand. 
The  dangers  of  a  divided  command  are  great,  and  must  be 
taken  into  account  in  4e^ling  with  questions  of  this  kind. 

The  relative  duties  of  the  crew  and  pilot  were  discussed  in 
two  cases,  which  are  to  be  found  in  the  7th  Moore.  The 
first  is  The  Christiana  Q.  In  that  case  Mr.  Baron  Parke,  in 
^ving  the  judgment  of  tne  Committee,  says :  ''The  duties  of 
me  master  and  the  pilot  are  in  many  respects  clearly  defined. 
Although  the  pilot  has  charge  of  the  ship,  the  owners  are 
most  clearly  responsible  to  third  persons  for  the  sufficiencies 
of  the  ship  and  ner  e(^uipments,  the  competency  of  the  mas- 
ter and  crew,  and  their  obedience  to  the  orders  of  the  pilot 
in  everything  that  concerns  his  duty,  and  under  ordinary 
circumstances  we  think  that  his  commands  are  to  be  im- 
plicitly obeyed.  To  him  belongs  the  whole  conduct  of  the 
navigation  of  the  ship,  to  the  safety  of  which  it  is  important 
that  the  chief  direction  should  be  vested  in  one  only.'^  Then 
there  being  a  question  about  the  neglect  to  set  the  stay  sail 
and  jib  under  the  circumstances  m  which  the  ship  was 
placed,  the  learned  judge  says :  "  The  pilot  has  unquestion- 
ably the  sole  direction  of  the  vessel  in  those  respects  where 
his  local  knowledge  is  presumably  required.  The  direction, 
the  course,  the  manoeuvres  of  the  *vessel  when  sailing  [460 
belong  to  him ;  and  the  Trinity  Masters  therefore  rightly 
decided  that  the  neglect  to  set  the  stay  sail  and  jib,  after 
the  Christiana  was  driven  from  her  anchorage,  was  the  fault 
of  the  pilot  alone.  It  was  also  his  sole  duty  to  select  the 
proper  anchorage  place  and  mode  of  anchoring  and  prepar- 
ing for  anchoring,  as  was  held  to  be  clear  in  the  case  of  The 
Oipsey  King  (").  And  in  the  case  of  The  Lochliho  ("),  Lord 
Kingsdowh,  in  giving  the  judgment  of  the  Committee  in  that 
case,  it  being  a  question  whether  the  vessel  ought  to  have 
sailed  through  the  Downs,  says:  ''It  was  contended  at  the 
bar  that  in  mis  case  the  impropriety  of  sailing  through  the 
Downg  was  so  manifest  that  tne  captain  ought  to  have  re- 
fused, in  spite  of  the  pilot's  opinion,  to  permit  the  ship  to 
proceed,  but  we  cannot  assent  to  this.     It  would  be  very 

{')  7  Moore'd  P.  C.  Cases,  171.  (*)  2  Wra.  Rob.,  587. 

(»)  7  Moore's  P.  C.  Cases,  430. 
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dangerous  to  hold  that  there  can  be  any  divided  authority 
in  tne  ship  with  reference  to  the  same  subject ;  and  whether 
the  ship  was  to  anchor  .or  to  proceed  was  a  matter  which  we 
think  belonged  exclusively  to  the  pilot  to  decide." 

Their  lordships,  therefore,  have  come  to  the  conclusion 
that  as  regards  this  point  of  blame,  none  is  properly  im- 
putable to  the  crew.  Being  of  this  opinion,  it  becomes 
unnecessarv  to  consider  the  further  point  urged  by  the 
respondent  s  counsel,  namely,  that  this  default,  if  estab- 
lished, was  too  remote  from  the  immediate  cause  of  the  col- 
lision to  render  the  respondents  liable  for  the  consequences 
of  it.  But  it  is  to  be  ooserved  that  in  the  interval  between 
the  time  when  the  vessel  parted  from  her  anchor  and  the 
collision  she  was  under  the  control  of  the  pilot,  who  might, 
if  he  had  employed  the  engine  power  at  his  command,  have 
given  her  a  new  and  independent  course  which  would  have 
avoided  the  collision. 

In  the  result  their  lordships  will  humbly  advise  He^* 
Majesty  that  the  judgment  of  the  court  below  ought  to  be 
affirmed,  and  this  appeal  dismissed,  with  costs. 

Solicitor  for  the  appellant :   W.  W.  Wynne. 

Solicitors  for  the  respondents :  Oregory^  RowcUffes  &  Co. 


[Law  Reports,  6  Privy  Council  Cases,  482.] 
J.C.  (1),  March  20,  21,  1874. 

482]  *GiovANNi  Dapueto,  of  Genoa,  in  the  Kingdom  of 
Italy,  Shipowner,  the  Owner  of  the  Bark  or  Vessel 
''PiEVE  SUPERIORE,"  Appellant;  and  Messrs.  James 
Wyllie  &  Co.,  of  No.  13,  Leadenhall  Street,  in  the  City 
of  London,  Merchants,  and  Messrs.  O.  Tyne  &  Co.,  of 
Bremen,  Merchants,  Respondents. 

The  ''Pieve  Superiore." 

ON   APPEAL   FROM   THE   HIGH    COURT    OF    ADMIRALTY   OF    ENGLAND. 

Admiralty  Court  Act,  1861,  «.  6 — LiabilUy  of  Ship  for  Breach  of  Oontraet  where  Goods 
carried  into  English  port 

Where  a  petition  on  protest  is  filed  on  the  ground  of  want  of  jurisdiction,  before 
the  plaintiff's  petition  setting  forth  the  particulars  of  his  danmg^e,  the  petition  on 
protest  ought  to  state  the  facts  which  show  want  of  jurisdiction. 

The  general  words  of  clause  6  of  the  Admiralty  Court  Act,  1861,  "any  claim  .  .  . 
for  any  breach  of  contract  on  the  part  of  the  owner,  Ac,  of  the  ship"  have  relation 
to  the  contract  in  the  bill  of  lading. 

{})  Prejtent:  Sir  James  W.  Colvile,  Sir  Barnbs  Pkacock,  Sir  Montaguk  E.  Smfth, 
and  Sir  Robert  P.  Collier. 
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Where  the  parties  contemplated  that  the  goods  would,  or  at  least  might,  be  car- 
ried into  and  delivered  in  an  Enjc^lish  port,  and  it  was  so  provided  by  the  bill  of 
lading  signed  by  the  master  at  Rangoon,  in  pursuance  of  a  charterparty  made  in 
England,  and  the  master  in  fact  put  into  an  English  port  for  orders  in  part  fulfilment 
of  the  contract  of  carriage;  the  jurisdiction,  at  least  in  respect  of  then  existing 
causes  of  suit,  arose  when  the  goods  were  so  carried  into  port,  and  was  not  taken 
away  by  the  ship  being  subsequently  sent  to  a  forei^  port  to  be  discharged. 

The  6th  section  of  the  Admiralty  Court  Act,  1861,  does  not  confer  a  maritime  lien. 
It  only  gives  to  the  Court  of  Admiralty  Uirisdictiou  to  entertain  a  suit  either  in 
perstmam  or  in  rem  by  arrest  of  the  ship  whenever  it  comes  within  reach  of  process. 
The  arrest  cannot  avail  against  any  valid  charge  on  the  ship,  nor  against  a  bona  fide 
purchaser. 

The  Admiralty  Court  Act,  1861,  being  intended  to  remedy  a  grievance,  by  ampU- 
fying  the  jurisdiction  of  the  English  Court  of  Admiralty,  ought  to  be  construed  libe- 
rally, so  as  to  afford  the  utmost  relief  which  the  fair  meaning  of  its  language  will 
allow. 

This  was  an  appeal  from  the  Court  of  Admiralty,  reject- 
ing the  admission  of  a  petition  on  protest  to  the  jurisdiction 
of  the  court  filed  by  the  appellant. 

*The  appellant  was  the  owner  of  an  Italian  bark,  [483 
called  the  Pieve  Superiore.  The  Pieve  Superiore  havine 
been  arrested  by  the  respondents,  the  appellant  appeared 
under  protest  to  the  jurisdiction  of  the  court,  and  nied  the 
petition  in  question,  setting  out  the  grounds  on  which  he 
submitted  that  the  High  Court  of  Admiralty  had  no  juris- 
diction in  the  suit. 

The  petition  stated  in  effect,  that  pursuant  to  charter-* 
party,  dated  London,  the  30th  of  March,  1872,  and  G«noa, 
the  6th  of  April,  1872,  between  the  defendant  and  Ferdinand 
Schiller,  for  self  and  partners  of  Messrs.  Borradaile,  Schiller 
&  Co.,  of  Calcutta,  the  said  ship  proceeded  to  Rangoon,  and 
there  loaded  a  cargo  of  rice  in  bags,  for  which  the  master  of 
the  said  vessel  signed  and  delivered  a  bill  of  lading,  the 
material  parts  of  which  were  as  follows : 

"Shipped  in  good  order  and  well  conditioned,  by  Glad- 
stone, Wyllie  &  Co.,  in  and  upon  the  good  ship  or  vessel 
called  the  Pieve  Superiore,  whereof  is  master  for  uiis  present 
voyage,  Consigliere,  and  now  riding  at  anchor  in  the  Ran- 
goon River,  and  bound  for  Belle  Isle,  Scilly,  Queenstown, 
or  Falmouth,  for  orders  to  discharge  at  a  port  in  the  United 
Kingdom,  or  on  the  Continent  between  Havre  and  Hamburg, 
both  inclusive,  6,000  bags  rice,  each  210  lbs.  net,  5,300  bags, 
each  198  lbs.  net,  being  marked  and  numbered  as  per  mar- 

Sin,  and  are  to  be  delivered  in  the  like  good  order  and  con- 
ition  at  the  aforesaid  port  of  ,  as  ordered  (all  and  every 

the  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  or  kind  soever  excepted),  unto  order  or 
to  its  assigns,  he  or  they  paying  freight  for  the  said  goods 
at  the  rate  of,  &c." 

9  Eng.  Rep.  34 
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The  vessel  sailed  with  the  carjjo  from  Rangoon,  and  her 
master,  in  the  exercise  of  his  option,  proceeded  therewith  to 
the  port  of  Falmouth  for  orders,  and  there  received  orders 
from  the  plaintiffs  or  their  agents  to  proceed  with  the  said 
cargo  to  Bremen,  and  to  discharge  the  said  cargo  at  Bremen, 
which  the  master  accordingly  did.  The  vessel  afterwards 
left  Bremen  on  a  new  voyage  for  Cardiff,  where  she  arrived, 
and  where  she  was  arrested  by  the  plaintiffs.  The  plaintiffs 
alleged  themselves  to  be  assignees  for  valuable  consideration 
of  tne  bill  of  lading,  and  alleged  that  the  cargo  of  rice 
4841  suffered  damage  in  the  vessel,  and  that  they  nad  *insti- 
tuted  the  suit  as  such  assignees  for  the  recovery  of  losses 
which  the}^  alleged  themselves  to  have  sustained  by  negli- 
gence or  misconduct,  or  by  breach  of  duty  o'r  breach  of  con- 
tract on  the  part  of  the  master  or  crew  of  the  vessel. 

The  defendant  submitted  that  the  said  cargo  of  rice  was 
not  carried  into  any  port  in  England  or  Wales  within  the 
true  intent  and  meaning  of  the  6th  section  of  the  Admiralty 
Court  Act,  1861,  and  prayed  the  judge  to  pronounce  against 
the  jurisdiction  of  the  court,  and  to  dismiss  the  suit  with 
damages  and  costs. 

The  6th  section  of  the  Admiraltjr  Court  Act,  1861,  is  as 
iollows:  ''The  High  Court  of  Admiralty  shall  have  juris- 
diction over  any  claim  by  the  owner  or  consignee  or  assignee 
of  any  bill  of  lading  of  any  goods  carried  into  any  port  in 
England  or  Wales  in  any  ship,  for  damage  done  to  the 
goods  or  any  part  thereof,  by  the  negligence  or  misconduct 
of  or  for  any  breach  of  duty  or  breach  of  contract  on  the 
part  of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner  of  the  ship 
is  domiciled  in  England  or  Wales ;  provided,  &c." 

The  respondent  having  moved  for  the  rejection  of  the 
petition,  the  Judge  of  the  Admiralty  Court  made  an  order 
rejecting  the  admission  of  the  petition  with  costs,  and  order- 
ing the  appellant  to  enter  an  absolute  appearance  in  the 
cause,  but  ne  gave  leave  to  the  appellant  to  appeal. 

From  this  order  an  appeal  was  brought  to  Her  Majesty  in 
Council. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Anlward,  Q.C.,  and  Mr.  JS,  C.  ClarTcson^  for  the 
appellant:  This  foreign  ship  has  been  arrested,  but  did 
nothing  to  bring  itself  within  the  jurisdiction  of  the  Court 
of  Admiralty.  It  merely  called  at  Falmouth  for  orders, 
which  it  might  have  got  without  going  into  port.  The  act 
did  not  intend  to  give  jurisdiction  where  the  ship  merely 
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calls  with  goods  in  her,  but  does  not  bring  in  the  goods  as 
goods,  for  the  purpose  of  doing  something  to  them,  and  at 
a  place  where  they  are  deliverable,  or  become  deliverable,  or 
disposable.  If  thefe  is  jurisdiction  because  she  has  merely 
called,  *and  it  can  be  enforced  ever  after,  even  when  [48o 
the  ship's  company  is  dispersed  and  their  evidence  no 
longer  available,  it  would  be  very  difficult  to  do  justice  un- 
der such  a  law.  The  legislature  is  not  likely  to  have  in- 
tended to  attach  any  such  liablitv  to  a  foreign  ship  for 
merely  calling.  This  is  different  from  the  case  where  the 
master  has  brought  the  goods  to  England  and  refuses  to 
carry  them  farther.  It  istiot  said  where  the  breach  of  con- 
tract was  committed ;  we  are  entitled  to  assume  that  it  was 
not  in  England.  In  the  case  of  The  Bahia{')  the  master 
had  clearly  carried  the  goods  in ;  he  had  put  into  Ramsgate 
and  landed  the  cargo,  but  refused  to  deliver  it.  We  do  not 
say  that  delivery  is  necessary  to  give  jurisdiction,  but  the 

foods  must  have  been  brought  in.  in  the  case  of  The 
^atria{^\  a  foreign  ship  remained  three  months  at  Pal- 
mouth.  The  shipper  was  entitled  to  his  goods,  and  they 
were  in  this  country  in  pursuance  of  their  original  desti- 
nation. Until  the  terminus  is  designated,  it  is  no  part  of 
the  contract  to  deliver  at  that  terminus ;  the  generality  of  the 
words  ''carried  into"  must  be  limited  in  someway;  the 
carrying  in  must  be  with  intention  to  deliver.  As  to  the 
remark  in  the  judgment  of  the  court  below,  that  there  is 
jurisdiction  by  reason  of  the  ship  having  previously  called 
m  England,  courts  are  not  to  act  in  consequence  of  some 
wrong  done  after  the  ship  has  left  England.  The  charter- 
party  was  executed  at  Genoa,  the  shippers  were  at  Calcutta ; 
the  ship  would  not  have  been  liable  if  it  had  changed  hands. 
No  time  is  assigned  for  the  supposed  wrong.  The  carrying 
in  cannot  apply  to  entering  a  mere  roadstead,  as  might 
happen  at  rlymouth ;  it  must  mean  carrying  into  a  real 
port  where  goods  are  to  be  dealt  with  as  if  they  were  im- 

?orted  goods,  in  fact,  to  the  terminus  of  the  goods.  The 
^eictomal*)  went  into  port  to  avoid  the  French ;  here  they 
went  in  for  orders,  the  ship  having  the  goods  aboard  was 
a  mere  accident ;  they  might  have  stayed  outside  and  sent 
in  for  orders. 

Upon  the  construction  contended  for  by  the  respondents, 
if  a  steamer  has  a  right  to  stop  and  coal  at  an  English  port, 
as  the  Bremen  and  New  York  steamers  call  at  Southampton, 
then  the  goods  *on  board  of  her  are  carried  in  ;  and  [486 

0)  Bro.  A  Lush.,  61.  (»)  Law  Rep.,  8  A.  4  E.,  436,  459. 

(3)  Law  Rep.,  4  P.  C,  171. 


268  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

1874     Giovanni  Dapueto  v.  James  WylUe  «k  Co.     The  "Reve  Superiore*     J.C. 

she  would  fall  within  sect.  6,  whereas  the  Droper  jurisdic- 
tion over  her  would  be  at  her  terminus.  Goods  which  are 
still  on  board  are  as  if  in  foreign  territory,  the  ship  being 
here  only  for  a  limited  purpose.  A  general  ship  may  take 
in  her  cargo  at  different  ports,  and  while  doing  so,  or  call- 
ing to  coal,  she  might  be  arrested  before  she  haul  performed 
the  substantial  part  of  her  voyage,  and  so  the  goods  of 
shippers  would  be  interfered  with,  for  damage,  perhaps,  to 
a  few  goods.  The  English  legislature  could  not  have  in- 
tended to  enact  such  a  law  for  the  ships  of  other  nations. 

Mr.  C.  Butty  Q.C.,  Mr.  CoheUy  Q.C.,  with  whom  was  Mr. 
Oainsford  Brv/ce^  for  the  respondents :  The  jurisdiction  is 
given  only  where  there  is  no  owner  domiciled  in  England 
and  Wales.  The  case  of  The  Two  Ellens  (*)  shows  that  it 
does  not  create  a  maritime  lien.  There  is  nothing  against 
international  law  in  the  Admiralty  Act,  s.  6 ;  an  English 
ship  may,  under  the  general  maritime  law,  be  arrested 
abroad,  and  Dr.  Lushington  states  the  liability  of  foreign 
vessels  under  sect.  6,  without  the  limitation  which  has  been 
suggested,  to  the  place  where  the  ship  delivers  cargo.  We 
allow  that  it  is  not  a  carrying  in  ii  the  master  deviates 
from  his  voyage  for  his  own  purposes,  or  is  driven  by 
stress  of  weather.  It  does  not  appear  tliat  the  terms  of 
the  act  are  to  be  set  aside  where  the  ship  merely  calls 
for  orders.  In  the  case  of  grain,  though  not  of  every 
kind  of  cargo,  the  goods  are  examined  oy  brokers,  who 
report  to  London,  ana  upon  their  report  purchases  are  made 
bjr  the  merchaifts ;  thererore  ships  must  call  at  ports,  where 
it  is  usual  to  examine  the  cargo.  A  ship  from  abroad  is 
seldom  a  general  ship,  but  commonly  one  person  charters 
the  whole:  Irelavdy.  Livingstone {*).  It  is  admitted  that 
where  a  ship  is  to  call  for  orders,  the  whole  ship  is  not 
chartered.  In  The  Ironsides  {*),  Dr.  Lushington  explains 
the  6th  section  of  the  act.  In  The  Bahia  (*),  he  says  that 
the  words  "carrv  into"  were  designedly  used  instead  of 
"import ;"  and  tnis  passage,  which,  being  of  the  date  1863, 
487  J  notay  almost  be  called  a  *contemporaneous  exposition 
of  the  statute,  is  cited  by  the  present  judge  of  the  Admi- 
ralty in  the  case  of  The  Patria{*).  It  is  admitted  that  if 
foods  are  bonded  by  the  act  of  the  master,  that  might  ren- 
er  the  ship  subject  to  the  jurisdiction.  In  the  case  of  The 
Patria  (")  the  captain  went  in  for  one  reason,  he  remained 
for  another  reason ;  he  never  made  Falmouth  the  terminus 


(»)  Law  Rep.,  4  P.  C,  169.  (*)  Bro.  <lk  Liwh.,  p.  62. 

(*)  Law  Rep.,  6  H^L.,  410.  (*)  Law  Rep.,  3  A.  4  E.,  436,  459. 

(8)  Lush.,  468.        •  {•)  Ibid,  486. 
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of  his  voyage,  and  stood  out  for  wages  under  the  German 
law  during  detention.  In  the  case  of  The  Teutonia  (*)  Lord 
Justice  Mellish  adverted  to  the  6th  section  of  the  Admiral tjr 
Act  as  the  foundation  of  the  court's  jurisdiction.  There  is 
nothing  in  sect.  6  to  prescribe  that  the  cargo  shall  be  dis- 
charged, or  brought  to  the  port  of  destination.  The  ordi- 
nary words  of  a  bill  of  lading  speak  of  carriage  and  delivery 
as  two  different  things.  It  is  said  that  the  damage  may, 
for  anything  that  appears,  have  taken  place  between  Fal- 
mouth and  Bremen  ;  out  if  any  one  knows  the  fact  it  is  the 
shipowner,  and  he  ought  to  have  shown  it;  but  he  does 
not  even  allege  that  the  fact  was  so.  The  person  objecting 
to  the  jurisdiction  is  bound  to  make  out  his  objection.  The 
plaintiffs  are  not  foreigners.  It  would  be  injustice  if  it 
were  possible  for  a  ship  to  go  away  without  liability  after 
injuring  or  throwing  away  the  cargo,  before  the  consignee 
has  a  nght  to  demand  possession  of  it.  As  to  the  argument 
from  inconvenience,  a  demand  such  as  ours  must  be  an- 
swered in  the  courts  of  some  country,  and  why  not  in  the 
English  courts?  The  literal  meaning  of  the  words  favors 
our  contention. 

Dr.  Lushin^on's  observations  in  The  Ironsidesi*)  show 
that  the  intention  was  to  revive  the  old  jurisdiction  of  the 
Admiralty,  which  it  had  lost,  and  to  put  it  on  the  same 
footing  with  foreign  courts. 

In  tne  case  of  Th^  BahiaH  the  goods  were,  no  doubt, 
landed,  but  the  decision  would  have  been  equally  good  if 
thev  had  been  kept  on  board. 

The  legislature  sought  to  apply  a  remedy  where  the  per- 
sons liable  do  not  reside  here.  In  this  it  has  not  gone 
beyond  what  the  law  does  in  attaching  the  goods  of  non- 
residents in  London  and  elsewhere  to  found  jurisdiction. 

Mr.  Milward,  Q.C.,  in  reply. 

*1874.  May  21.  Their  lordships  reserved  their  judg-  [488 
ment,  which  was  delivered  by 

Sir  Montague  E.  Smith:  This  is  an  appeal  from  an 
order  of  the  judge  of  the  High  Court  of  Admiralty,  reject- 
ing a  petition  on  protest  to  the  jurisdiction  of  the  court,  in 
a  cause  in  rem  instituted  against  the  ship  Pieve  Superiore, 
for  damage  to  cargo  under  the  6th  section  of  the  Admiralty 
Couil  Act,  1861. 

The  facts  alleged  in  the  petition  on  protest  are :  that  the 
appellant,  the  owner  of  the  ship,  lived  in  Grenoa ;  and  that 
on  the  30th  March,  1872,  a  charterparty  was  made  in  Lon- 
don between  him  and  Mr.  Schiller,  on  behalf  of  the  house 

(>)  Uw  Rep.,  4  p.  C,  lYl.  O  Lush.,  468.  (»)  Bro.  A  Lush.,  61. 
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of  Borradaile,  Schiller  &  Co.,  merchants  of  Calcutta,  by 
which  it  was  agreed  the  ship  should  proceed  to  one  of  cer- 
tain named  ]ports  in  India,  and  there  load  a  cargo  of  rice  in 
bags,  for  which  the  master  was  to  deliver  bills  of  lading. 
The  ship  accordingly  went  to  Rangoon,  and  was  there  loaded 
by  Messrs.  Griadstone,  Wyllie  &  Co. ,  with  a  cargo  of  rice ;  and 
in  pursuance  of  the  charter,  the  master  simed  bills  of  lad- 
ing, describing  the  ship  to  be  '*  bound  for^elle  Isle,  Scilly, 
Queenstown,  or  Falmouth,  for  orders  to  discharge  at  a  port 
in  the  United  Kingdom,  or  on  the  Continent  between  Havre 
and  Hamburg,"  and  making  the  cargo  deliverable  to  order, 
or  assigns,  on  payment  of  freight  at  the  rate  of  £3  16*.  ster- 
ling per  ton.  It  is  further  alleged  that  the  ship  went  into 
the  port  of  Falmouth,  with  her  cargo,  for  orders ;  and  whilst 
lying  in  that  port,  the  master  received  orders  to  go  to  Bre- 
men to  discharge ;  that  she  went  there  and  discharged  her 
cargo,  and  afterwards  sailed  to  Cardiff  on  a  new  voyage, 
and  was  arrested  in  that  port  in  the  present  suit. 

The  concluding  paragraphs  of  tne  petition  are  the  fol- 
lowing : 

"The  plaintiffs  allege  themselves  to  be  assignees,  for  val- 
uable consideration,  of  the  said  bill  of  lading ;  and  allege 
that  the  said  cargo  of  rice  suffered  damage  in  the  said  vessel ; 
and  they  have  instituted  this  suit  as  such  assignees  for  the 
recovery  of  losses  which  they  allege  themselves  to  have 
sustained  by  negligence  or  misconduct,  or  by  breach  of 
duty,  or  breach  of  contract,  on  the  part  of  the  master  or 
crew  of  the  said  vessel. 

489]  *"Save  as  aforesaid,  the  said  cargo  of  rice  was 
never  brought  into  any  port  in  England  or  Wales. 

"  The  defendants  submit  that  the  said  cargo  of  rice  was 
not  carried  into  any  port  in  England  or  Wales  within  the 
true  intent  and  meaning  of  the  6th  section  of  the  Admiralty 
Court  Act,  1861 ;  and  that  by  reason  thereof  this  honorable 
court  has  not  jurisdiction  to  entertain  this  suit." 

The  petition  on  protest  being  filed  before  the  plaintiff's 
petition  setting  forth  the  particulars  of  his  damage,  ought  to 
state  the  facts  which  show  want  of  jurisdiction.  But  this 
petition  does  not  allege  whether  the  misconduct  or  breaches 
of  contract  complained  of  arose  before  or  after  the  ship  left 
the  port  of  Falmouth.  It  is  consistent  with  it  that  the 
causes  of  complaint,  or  some  of  them,  arose  before  she  left 
that  port ;  and!  their  lordships  think  it  must  be  assumed  that 
this  may  have  been  so  in  dealing  with  the  question  raised  by 
the  protest.  The  only  objection  taken  to  the  jurisdiction  is 
''that  the  said  cargo  of  rice  was  not  carried  into  any  port  in 
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England  or  Wales  within  the  true  intent  and  meaning  of  the 
6th  section  of  the  Admiralty  Court  Act,  1861." 

The  section  is  as  follows :  "  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  by  the  owner  or  con- 
signee, or  assignee,  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  in  England  or  Wales  in  any  ship,  for  damage 
done  to  tne  goods,  or  any  part  thereof,  by  the  negligence  or 
misconduct  of,  or  for  any  breach  of  duty  or  breach  of  con- 
tract on  the  part  of  the  owner,  master,  or  crew  of  the  ship, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  at  the 
time  of  the  institution  of  the  cause  any  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales." 

Their  lordships  are  satisfied  that  this  enactment  does  not 
confer  a  maritime  lien,  for  the  reasons  given  in  the  judgment 
of  this  Committee  upon  the  effect  of  tne  previous  clause  of 
the  act  (the  6th)  in  the  case  of  The  Two  Ellens  Q.  The 
clause  in  q^uestion  does  no  more  than  ^ve  to  the  Court  of 
Admiralty  jurisdiction  to  entertain  suits  m  cases  that  can  be 
brought  within  its  scope,  and  which,  it  is  to  be  observed, 
maybe  instituted  inpersonam  as  well  as  in  rem. 

*The  clause  is  undoubtedly  framed  in  large  and  [490 
general  terms,  and  Dr.  Lushington,  a  judge  of  nigh  author- 
ity, in  a  judgment  delivered  soon  after  the  passing  of  the 
act,  thought  it  was  intentionally  so  framed :  The  Bahia  (*). 

It  was  msisted  for  the  appellant,  and  not  denied  by  the  re- 
spondent's  counsel,  that  the  words  "carried  into  any  port" 
must  receive  some  limitation,  otherwise,  it  was  said,  if  a 
ship  with  cargo  on  board,  being  under  no  obligation  to  enter 
an  English  port,  was  driven  to  take  refuge  in  such  a  port  by 
stress  of  weather  or  other  accident,  the  jurisdiction  would  b!e 
founded.  The  learned  counsel  for  the  appellant,  however, 
felt  great  difficulty  in  defining  what  the  limitation  should 
be,  but  ultimately  contended  that  to  bring  a  claim  within 
the  clause,  the  goods  must  be  carried  into  a  port  in  England 
or  Wales,  for  the  purpose  of  delivery,  or  in  which,  from 
circumstances,  they  become  deliverable.  The  latter  branch 
was  introduced  with  reference  to  some  decisions  which  had 
upheld  the  jurisdiction,  notwithstanding  that  the  entry  into 
an  English  port  was  not  contemplated  by  the  contract.  But 
supposing  tne  suggested  definition  to  be  correct  so  far  as  it 
goes,  their  lordships  are  not  prepared  to  hold  that  it  contains 
an  exhaustive  interpretation  of  the  clause. 

Cases  must  frequently  arise  at  ports  of  call  and  interme- 
diate ports,  giving  occasion  for  the  remedy  it  was  intended 
to  afford  to  English  merchants  against  foreign  shipowners, 

0)  Law  Rep.,  4  P.  C,  169.  («)  Br.  A  Lush.,  61. 
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by  proceedings  in  the  English  Court  of  Admiralty.  Besides 
the  instances  where  causes  of  action  have  arisen  before  the 
arrival  of  the  ship  at  such  ports,  take  the  cases  of  damage 
done  to  goods,  or  of  unjustitiable  delay,  in  the  port  of  call 
itself ;  or  the  case  of  a  ship  bound,  without  calling  for  or- 
ders, to  go  direct  to  London  to  discharge  her  cargo,  and  the 
master  improperly  putting  into  some  other  English  port, 
and  refusing  to  take  the  cargo  on.  Instances  of  this  Kind 
would  certainly  be  within  the  scope  of  the  mischief  intended 
to  be  dealt  with ;  and  their  lordships  are  reluctant  in  con- 
struing the  act  so  to  interpret  words,  large  enough  in  their 
ordinary  meaning  to  embrace  such  cases,  as  to  exclude  them 
from  its  operation,  and  thus  leave  foreign  masters  who  may 
have  broken  their  contracts  free  to  take  away  their  ships 
491]  from  this  country  in  the  sight  of  *English  consignees, 
who  would  be  powerless,  as  they  were  before  the  act,  to  stop 
them. 

The  legislature  has  used  the  words  "carried  into  any  port 
in  England  or  Wales,"  and  may  have  done  so  designedly  to 
meet  cases  of  the  kind  to  which  reference  has  just  been  made. 
It  has  said  nothing  of  delivery,  nor  of  the  purpose  for  which 
the  goods  may  be  carried  into  port.  The  general  words  of 
the  clause  "  any  claim  ....  for  anjr  breach  of  contract  on 
the  part  of  the  owner,  &c.,  of  the  ship"  must  undoubtedly 
be  construed  to  have  relation  to  the  contract  in  the  bill  of 
lading :  and  it  may  have  been  the  intention  of  the  legislature 
to  give  the  jurisdiction  only  in  the  case  of  claims  arising  on 
contracts  to  carry  the  cargo  to  some  port  in  England  or 
Wales.  It  is  not,  however,  necessary  to  consider  whether 
the  operation  of  the  act  ought  to  be  limited  to  this  extent, 
for  if  it  were  there  would  not  be  an  absence  of  jurisdiction 
in  the  present  suit.  In  this  case  the  parties  contemplated 
that  the  goods  would,  or  at  least  might,  be  carried  into  and 
delivered  in  an  English  port,  and  the  bill  of  lading  signed  by 
the  master  at  Rangoon,  m  pursuance  of  a  charterparty  made 
in  London,  so  provided.  The  master  in  fact  put  into  the 
port  of  Falmouth  for  orders  in  part  fulfilment  of  the  con- 
tract of  carriage,  and  might,  in  further  fulfilment  of  it,  have 
been  ordered  to  discharge  there,  or  at  some  other  English 
port.  Their  lordships  think  that  under  these  circumstances 
the  jurisdiction,  at  least  in  respect  of  then  existing  causes  of 
suit,  arose  when  the  goods  were  so  carried  into  the  port  of 
Falmouth,  and  was  not  taken  away  when  the  ship  was  sub- 
sequently ordered  to  a  foreign  port  to  be  discharged. 

If  the  jurisdiction  of  the  Courtof  Admiralty  over  the  claim 
once  attached,  that  court,  in  their  lordships'  opinion,  would 


YoL  v.]  CASES  IN  THE  PRIVY  COUNCIL.  273 

J.C.      Giovanni  Dapueto  v.  James  Wyllie  A  Co.    The  "Pieve  Superiore."     1874 

be  competent  at  any  subsequent  time  to  entertain  a  suit 
either  in  personam  or  in  rem  by  arrest  of  the  ship  whenever 
it  came  within  reach  of  its  process.  They  therefore  think, 
assuming  the  Jurisdiction  to  nave  once  attached,  that  it  was 
competent  to  arrest  the  ship  in  this  suit  on  her  arrival  ui)on 
a  new  voyage  at  Cardiff.  The  arrest,  however,  there  being 
no  maritime  lien,  could  not  avail  against  any  valid  charges 
on  the  ship,  nor  against  a  bona  fide  jpurchsiQeT  ]  for,  as  al- 
ready stated,  the  object  of  the  statute  is  only  to  found  a 
jurisdiction  against  the  owner  who  is  liable  for  the  (Jamage, 
*and  to  give  tne  security  of  the  ship,  the  res^  from  the  [4^2 
time  of  tne  arrest.  This  is  clearly  explained  by  Dr.  JLush- 
ington  in  The  Alexander  Larsen  (*),  and  The  Pacific  ('), 
and  by  thia  Committee  in  The  Two  Ellens  (*). 

The  statute  being  remedial  of  a  grievance,  by  amplifying 
the  jurisdiction  of  the  English  Court  of  Admiralty,  ought, 
according  to  the  general  rule  applicable  to  such  statutes,  to 
be  construed  liberallj^,  so  as  to  afford  the  utmost  relief  which 
the  fair  meaning  of  its  language  will  allow.  And  the  deci- 
sions upon  it  have  hitherto  proceeded  upon  this  principle  of 
interpretation. 

One  of  the  earliest  decisions  ( The  Bahia)  {*)  gives  the  widest 
interpretation  to  the  word ' '  carried. ' '  In  that  case  the  cargo 
was  consigned  to  Dunkirk.  The  ship,  in  consequence  of  an 
accident,  put  into  the  port  of  Ramsgate,  and  the  master  re- 
fused to  carry  on  the  cargo  to  Dunkirk  or  to  give  delivery 
at  Ramsgate.  It  was  there  contended  by  the  defendant's 
counsel,  but  without  success,  that  the  words  "carried  into 
any  port  in  England,"  meant  so  carried  under  a  contract  to 
that  effect.  In  upholding  the  jurisdiction  of  the  English 
Court  of  Admiralty,  Dr.  Lushington,  after  statine  the  facts, 
said :  '^  That  this  is  a  great  grievance  cannot  be  aenied,  and 
the  court  ought  to  give,  if  necessary,  great  latitude  to  the 
construction  of  the  act  oi  Parliament,  in  order  to  extend  the 
remedy  to  this  case.  However,  it  appears  to  me  that  the 
section  was  carefully  worded  to  give  the  utmost  jurisdiction 
in  the  matter.  It  uses  the  words  '  carried  into  any  port  in 
England  or  Wales,'  and  does  not  use  the  word  'imported.' 
I  apprehend  the  phrase  'carried  into'  was  advisedly  used 
instead  of  the  word  '  import.'  "  It  does  not  appear  that  this 
decision  was  appealed  from. 

The  present  Judge  of  the  Court  of  Admiralty,  Sir  R.  Phil- 
limore,  adopted  the  view  of  Dr.  Lushington  in  deciding  the 
case  of  The  Pairia  (*).    There,  a  German  ship  bound  under 

(>)  1  W.  Rob.,  288-294.  (*)  Br.  <fe  Luah..  61. 

(«)  Br.  &  Lush.,  243.  (»)  Law  Rep.,  8  A.  A  E.,  469. 

(«)  Law  Rep.,  4  C.  P.,  169. 

9  Enq.  Rep.  35 
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a  bill  of  lading  to  take  a  cargo  of  coflfee  to  Hambure,  put 
into  Falmouth  shorthr  after  the  commencement  of  the  French 
and  German  war — Hamburg  was  then  blockaded.  On  the 
removal  of  the  blockade  the  master  refused  to  go  on  to  Ham- 
493]  hurg,  or  to  deliver  the  cargo  at  ^Falmouth,  and  Sir  R. 
Phillimore  sustained  the  jurisdiction  of  the  court  over  claims 
arising  on  these  breaches  of  contract ;  and  again  there  was 
no  appeal. 

There  was  recently  another  important  cause  in  the  Court 
of  Admiralty,  also  arising  out  of  the  war  between  Germany 
and  France,  which  came  before  this  tribunal  on  appeal  {The 
TelUonidU'),  In  that  case,  the  Teutonia,  a  German  vessel, 
called  at  Falmouth,  one  of  the  ports  of  call  under  the  bill  of 
lading,  for  orders,  and  was  ordered  to  Dunkirk  to  discharge. 
On  nearing  the  French  port  she  found  that  war  was  immi- 
nent, and  put  back  to  Dover.  She  was  again  directed  to  go 
to  Dunkirk,  but  the  master  refused  to  go  there,  or  to  deliver 
the  cargo  at  Dover  without  payment  of  freight.  For  this 
refusal  a  suit  was  brought  against  the  ship  m  the  English 
Court  of  Admiralty  under  the  clause  in  question.  It  failed 
on  the  merits,  but  the  previous  decisions  were,  apparently, 
acquiesced  in,  for  no  objection  was  taken  to  the  junsdiction. 

in  the  cases  of  The  Bahia  (")  and  The  Patria  (*),  the  ar- 
rival at  an  English  port  was  not  contemplated  by  the  con- 
tract, and  the  ships  put  into  our  ports  oy  reason  only  of 
circumstances  extrinsic  to  it,  nor  did  they  then  enter  them 
for  the  purpose  of  discharging  their  cargoes,  which  only  in 
any  sense  became  deliverable  there  by  reason  of  the  subse- 
quent refusal  of  the  master  to  take  tnem  on  to  the  port  of 
destination.  Their  lordships,  in  pointing  out  the  distinction 
between  these  cases  and  the  present,  must  not  be  understood 
to  question  their  authority.  They  are  fully  sensible  of  the 
difficulty  of  construing  this  loosely  drawn  clause,  and  giv- 
ing a  satisfactory  interpretation  of  it.  It  is  sufficient  for 
them  to  decide  that  under  the  circumstances  of  this  case,  to 
which  they  have  above  adverted,  the  objection  taken  in 
limine  to  the  jurisdiction  is  not,  upon  the  facts  disclosed  in 
the  protest,  sustained. 

For  these  reasons  their  lordships  think  the  order  of  the 
Judge  of  the  High  Court  of  Admiralty  is  right,  and  they 
will  humbly  advise  Her  Majesty  to  affirm  it,  and  to  dismiss 
this  appeal  with  costs. 

Solicitor  for  the  appellant :  Thomas  Cooper. 

Solicitors  for  the  respondents :  Pritchard  &  Sons. 

Q)  Law  Rep.,  4  P.  C,  172.     («)  Bro.  «k  Lush.,  61.     (»)  Law  Rep.,  8  A,  A  E.,  459. 
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[Law  Reports,  6  Privy  Council  Cases,  501.] 
J.C.O,  May  6,  1874. 

♦The  Chartered  Bank  of  India,  Australia,  and  [501 
China,  Appellants;  and  Charles  Paton  Henderson 
and  Colin  George  Ross,  trading  under  the  style  or  firm 
of  C.  P.  Henderson  &  Co.,  Respondents. 

ON   APPEAL   BEFORE    THE   SUPBEUE   OOUBT    OF   HONQ   KONO. 
Bill  of  Lading — Secret  Trust — AtmgnmetU  vnUwut  Notice — Cormderation, 

A.,  a  merchant  in  London  and  in  Hong  Eong,  purchased  goods  for  shipment  from 
B.,  and  paid  for  them  by  his  acceptance  of  B.'s  araft  against  the  shipment,  on  the 
terms  that  A.  should  send  them  to  his  firm  at  Hong  Kong,  and  that  the  proceeds 
should  be  remitted  to  A.  in  bills  specially  to  meet  such  acceptance. 

A.'s  firm  at  Hong  Kon^  owed  a  large  sum  to  C,  and  were  under  engagement  to 
secure  the  debt  by  depositing  shipping  documents  with  him.  Being  threatened  by 
C.  with  immediate  legal  proceedings,  they  promised  him  that  if  he  would  forbear  to 
take  such  proceedings,  and  would  release  them  from  their  obligation  to  deposit  ship- 
ping documents,  they  would  deposit  with  him  a  bill  of  lading  for  goods  of  a  certain 
value,  upon  the  understanding  that  the  bill  of  lading,  or  the  goods  represented 
therein,  should  be  returned  to  them  upon  payment  of  a  sum  equivalent  to  the  value 
thereof.  The  bill  of  lading  of  the  goods  purchased  from  B.  was  acccordingly  in- 
dorsed to  C,  who  had  no  knowledge  of  the  terms  made  with  B.,  and  it  was  returned 
by  C.  according  to  agreement,  on  receipt  of  an  equivalent  sum : 

Htld  (reversing  the  judgment  of  the  Supreme  Court  of  Hong  Kong),  that  C.  by 
snch  forbearance  and  release  gave  valuable  consideration ;  that  the  le^  interest  in 
the  goods  pissed  by  the  indorsement  of  the  bill  of  ladinf!^^  and  that  B.  could  not  en- 
force his  claim  agamst  the  proceeds  of  sale  received  by  C.  in  respect  thereof. 

This  was  an  appeal  from  a  decree  of  the  Supreme  Court 
of  Hong  Kong,  declaring  that  the  respondents  were  entitled 
to  have  the  proceeds  of  the  sale  by  the  appellants  of  certain 

goods,  called  long  ells,  paid  to  tnem  to  the  extent  in  the 
ecree  set  forth. 

The  respondents  were  merchants  in  Manchester,  under  the 
firm  of  U.  P.  Henderson  &  Co.  The  appellants  were  a 
banking  corporation,  having  a  place  of  business  at  Hong 
Kong. 

*Certain  persons,  named  George  Lyall,  Charles  [502 
Frederick  Still,  and  George  Francis  Maclean,  carried  on 
business  in  copartnership  in  London,  under  the  firm  of  George 
Lyall  and  C.  F.  Still,  ana  in  Hong  Kong  and  in  Japan  under 
the  firm  of  Lyall,  Still.  &  Co. 

In  the  month  of  August,  1866,  the  London  firm  of  George 
Lyall  and  C.  F.  Still  and  the  respondents  commenced  doing 
business  together  on  certain  terms  agreed  upon  between 

(*)  Present:  Sia  Jambs  W.  Colvilb,  Sib  Babnes  Peacock,  Sib  Montague  E. 
Smtth,  and  Sia  Robebt  P.  Collieb. 
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them,  the  most  material  parts  of  which  are  stated  as  follows, 
in  a  letter  addressed  by  the  respondents  to  George  Lyall 
and  C.  F.  Still,  on  the  1st  of  September,  1866 : 

"Dear  Sirs, — We  shall  be  very  happy  to  purchase  goods 
for  your  account  for  shipment  to  your  firms  in  Ghma  or 
Japan,  drawing  upon  you  either  at  nine  months'  date,  or  at 
six  months  renewable  at  three  months,  for  the  invoice  value. 

"Our  usual  mode  of  conducting  such  transactions  is  as 
follows :  We  ship  the  goods  by  such  vessel  as  you  shall 
name  to  the  consignment  of  your  house  abroad,  we  handing 
you  the  bills  of  lading  and  invoices  in  triplicate,  both  for 
transmission  to  your  foreign  house. 

"The  invoices  will  state  that  the  proceeds  of  the  ship- 
ments are  to  be  remitted  to  you  in  first-class  bank  bULs, 
specially  to  meet  your  acceptance  of  our  draft  or  any  renewal 
thereof  against  the  shipment.  Your  house  abroad  to  advise 
us  of  the  remittances.'^ 

On  the  24th  of  October,  1866,  the  respondents  wrote  to 
the  firm  of  Ijyall,  Still  &  Co.,  in  Hong  Kong,  as  follows : 

"  With  reference  to  the  goods  which  we  nave  purchased 
and  shimed  to  you  on  account  of  Messrs.  Gteorge  Lyall  & 
C.  F.  Still,  of  London,  upon  whom  we  have  drawn  for  cost 
of  same  at  nine  months'  date,  we  wish  to  point  out  to  you 
that  in  the  headings  of  our  invoices  for  those  shipments  it 
is  stated  that  the  proceeds  are  to  be  remitted  by  you  to  Messrs- 
George  Lyall  &  C.  F.  Still,  specially  to  meet  their  accept- 
ances of  our  drafts  (or  any  renewal  thereof)  against  tne 
shipments :  we  have  arranged  with  Messrs.  GJeorge  Lyall  & 
C.  F.  Still  to  continue  in  future  to  invoice  all  purchases  on 
their  account  in  the  same  manner ;  and  we  shall  feel  obliged 
if,  in  acknowledging  the  receipt  of  this  letter,  you  will  hand 
us  your  undertaking  to  ihake  the  remittances  m  accordance 
503]  with  the  terms  *of  the  invoices.  Messrs.  George  Lyall 
&  C.  F.  Still  have  also  further  a^eed  that  the  remittances 
are  always  to  come  forward  in  first-class  bank  bills.  We 
shall  also  be  clad  if,  upon  all  occasions  when  vou  send  re- 
mittances to  Messrs.  George  Lyall  &  C.  F.  Still  against  the 
shipments,  you  will  hand  us  a  press  copy  of  the  letter  which 
you  write  to  those  gentlemen,  enclosing  the  remittances. 

"We  annex  the  lorm  of  letter  which  we  shall  be  glad  if 
you  will  adopt  in  making  all  remittances  to  Messrs.  George 
Lyall  &  C.  F.  Still  against  shipments  on  their  account. 
We  hand  the  invoices  and  bills  of  lading  to  Messrs.  George 
Lyall  &  C.  F.  Still,  with  whom  we  have  an  undertaking  that 
they  will  transmit  the  same  to  you.     We  are,"  &c. 
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Form  of  letter  referred  to. 

"Hong  Kong. 
"Messrs.  George  Lyall  &  C.  F.  Still,  London. 

**Dear  Sirs, — We  beg  to  wait  upon  yon  with  the  under- 
mentioned remittance,  which  please  place  to  the  credit  of 
shipment  outwards  per  "  "  marked  on  account  of 

yourselves,  and  specially  to  meet  your  acceptance  of  Messrs. 
C.  P.  Henderson  &  Co.'s  draft  (or  any  renewal  thereof) 
against  said  shipment. 

"Yours  faithfully." 

In  answer  thereto,  the  said  Hong  Kong  firm  wrote  as 
follows : 

"Hone  Kong,  15th  December,  1866. 
"Messrs.  C.  P.  Henderson  &  Co.,  Manchester. 

"Dear  Sirs, — We  have  the  pleasure  to  acknowledge  re- 
ceipt of  your  favor  of  24th  October,  in  which  you  refer 
especially  to  the  arrangements  entered  into  between  your 
good  selves  and  Messrs,  Gteorge  Lyall  &  C.  F.  Still  for  the 
remittance  from  this  side  of  cost  of  your  shipments  of  goods 
purchased  on  our  account.  These  arrangements  we  have 
now  to  say  will  be  carefully  attended  to  by  us,  and  remit- 
tances win  be  made  in  the  form  appended  in  your  letter. 
Copies  of  our  letter  advising  remittances  to  our  friends  will 
be  sent  to  you  regularly. 

"We  are,"  &c. 

In  pursuance  of  the  terms  agreed  upon,  respondents  ship- 
ped fifty  trusses  of  long  ells  on  board  the  Peninsular  and 
Oriental  Company's  steamer  Syria,  on  account  of  Messrs.  G. 
lijaU  &  C.  F.  *Still,  under  a  bill  of  lading.  The  said  [504 
bill  of  lading,  together  with  an  invoice  for  the  fifty  trusses 
of  long  ells,  were  forwarded  by  the  respondents  to  the  Lon- 
don firm  of  Gt.  Lyall  &  C.  P.  StUl,  and  oy  them  to  the  firm 
of  Lyall,  StiU  &  Co.,  at  Hong  Kong. 

The  heading  of  the  invoice  was  as  follows : 

"Invoice  of  fifty  trusses  of  long  ells  shipped  by  Messrs. 
C.  P.  Henderson  &  Co.  per  steamship  S3nia,  from  London 
to  Hong  Kong,  and  consigned  to  Messrs.  Lj^all,  Still  &  Co. 
there,  for  realization,  the  proceeds  to  be  remitted  to  Messrs. 
George  Lyall  &  C.  F.  Still,  London,  in  first-class  bank  bills, 
specially  to  meet  their  acceptance  of  C.  P.  Henderson  & 
Ck).'s  draft,  or  any  renewal  thereof,  against  this  shipment, 
and  bought  for  account  and  risks  of  Messrs.  George  Lyall 
&  C.  F.  Still,  London." 

The  acceptance  mentioned  in  the  heading  was  for  £2,060 
128.  Id.  sterling,  the  price  of  the  goods  and  expenses  of 
shipment.     This  was  dishonored  at  maturity,  and  the  re- 
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spondents  had  not^  at  the  date  of  the  transactions  after 
mentioned,  been  paid  for  the  goods. 

During  the  month  of  November,  1866,  the  appellants  pur- 
chased from  the  firm  of  Lyall,  Still  &  Co.,  for  the  sum  of 
£15,000  sterling,  certain  bills  of  exchange  drawn  by  that 
firm  upon  a  firm  trading  in  England  under  the  name  of 
Chalmers,  Guthrie  &  Co.,  upon  the  understanding  and 
agreement  that  the  advance  should  be  covered  bv  shipping 
documents  for  silk  or  other  China  produce.  The  sum  of 
£15,000  sterling  was  paid  in  advance  by  them  to  Lyall,  Still  & 
Co.  at  the  time  they  purchased  the  bills,  upon  the  promise  and 
understanding  that  the  shipping  documents  should  be  deliv- 
ered before  the  departure  of  the  next  outgoing  mail  for  Europe. 

The  firm  of  Lyall,  Still  &  Co.,  failed  to  deliver  the  said  ship- 
ping documents,  notwithstanding  that  thejr  were  urgently 
pressed  to  do  so  bv  the  appellants,  and  having  been  tnreat- 
ened  by  the  appellants  with  immediate  legal  proceedings  in 
the  event  of  tneir  failing  to  fulfil  their  said  contract  without 
further  delay,  promised  the  appellants  that  if  they  would 
abstain  from  commencing  legal  proceedings  against  them,  and 
would  consent  to  release  them  irom  their  engagement  to  fur- 
nish the  said  shipping  documents  for  silk  and  other  China 
S reduce,  and  allow  the  said  sum  of  £15,000  sterling,  which  had 
05]  been  paid  to  them  in  advance  for  the  said  *bills  upon 
the  faith  of  their  undertaking  to  deliver  the  said  shipping 
documents  as  aforesaid,  to  constitute  an  ordinary  debt  for 
monejr  lent,  they  would  deposit  with  the  appellants  other 
security  for  the  repayment  of  the  said  sum ;  and  they  offered 
to  deposit  with  the  appellants  at  once,  in  part  fulfilment  of 
such  proposed  substituted  arrangement,  a  oill  of  lading  for 
goods  of  the  value  of  $10,000,  or  thereabouts,  which  they 
stated  had  already  been  sold  hy  them  to  arrive,  upon  the 
understanding  that  the  said  bill  of  lading,  or  the  goods 
represented  therein,  would  be  returned  to  the  firm  upon 
payment  by  them  to  the  appellants  of  a  sum  equivalent  to 
the  value  thereof. 

The  appeUants  assented  to  the  proposed  arrangement  in 
substitution  of  the  original  agreement,  which  the  firm  of 
Lyall,  Still  &  Co.  were  unable  to  fulfil,  and  the  firm  in  part 
performance  of  the  substituted  agreement  and  in  consider- 
ation of  the  loan  and  of  the  original  agreement,  on  the  14th 
of  December,  1866,  handed  to  the  appellants  the  bill  of  lad- 
ing for  fifty  trusses  or  bales  of  long  ells,  which  bill  of  lading 
was  indorsed  by  the  firm,  and  was  stated  by  them  to  repre- 
sent the  goods  which  they  had  sold  to  arrive,  and  which 
were  to  be  redeemable  by  them  on  the  terms  above  mentioned. 
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As  to  the  dealing  with  the  goods,  it  was  alleged  by  the 
respondents  that  tlie  appellants  took  possession  of  the 
fifty  trusses  of  long  ells  under  the  bill  of  lading,  and  re- 
alized, and  converted  the  same  into  money,  and  received 
the  proceeds  thereof,  and  appropriated  the  same  to  the 
part  liquidation  and  discharge  of  the  said  sum  of  £15,000 
sterling. 

The  appellants,  by  their  answer,  admitted  that  when  the 
fifty  trusses  of  long  ells  arrived,  they  took  possession  of  the 
goods,  but  they  denied  the  foregoing  statements  as  to  the 
sale,  and  stated  that  the  firm  of  Lyall,  Still  &  Co.,  having 
paid  into  the  appellants'  bank  various  sums  of  money  equiv- 
alent in  the  whole  to  the  sum  of  $10,000  above  mentioned 
(which  sums  were  mixed  with  the  general  money  of  the 
bank)  the  appellants  gave  credit  in  their  books  to  the  firm  of 
Lyall,  Still  &  Co.,  for  an  amount  equal  to  those  sums,  and 
gave  up  their  lien  on  the  goods,  and  redelivered  the  same  to 
the  firm ;  and  that  during  all  this  time  they  had  no  notice  of 
the  arrangements  under  which  the  goods  *were  shipped,  [506 
or  of  the  mvoices,  or  of  any  trust  attaching  thereto.  Later 
in  the  same  month,  on  the  22d  of  December,  1866,  Lyall, 
Still  &  Co.  made  a  general  assignment  of  their  property  to 
the  appellants  and  to  another  bank ;  but  the  transactions  just 
stated  were  antecedent  to,  and,  according  to  the  statement 
of  the  appellants  in  their  answer,  were  quite  independent  of, 
that  assignment  ('). 

In  the  early  part  of  1867,  the  firm  of  Ljrall,  Still  &  Co. 
stopped  payment,  and  the  partners  were  adjudicated  bank- 
rupts on  the  23d  of  May,  1867,  at  Hong  Kong. 

Under  the  above  circumstances  the  respondents  filed  their 
bill,  whereby  they  sought  to  have  it  declared  that  the  as- 
signment of  the  bill  of  lading  to  the  appellants  was  void,  as 
being  a  fraudulent  preference  of  the  appellants  (which 
ground  of  complaint,  however,  they  gave  up  at  the  hearing), 
and  they  further  prayed  that  it  might  be  declared  that  all 
sums  of  money  received  by  the  appellants  in  respect  of  the 
fifty  trusses  oi  long  ells,  had  been  received  by  them  in  trust 
for  the  respondents,  and  that  inquiries  might  be  directed  as 
to  the  said  sums  of  money,  and  that  the  appellants  might  be 
decreed  to  pay  to  the  respondents  all  the  said  sums  of  money, 
with  interest. 

The  Chief  Justice,  in  effect,  decreed  that  the  respondents 
were  entitled  to  have  the  proceeds  of  the  sale  by  the  appel- 
lants of  the  long  ells,  and  interest  thereon  at  12  per  cent., 
paid  to  them,  so  far  as  the  same  extended,  or  as  might  be 

(')  See  J^odg<r  v.  The  Comptoir  cTEscornpte  d€  Paris,  Law  Rep.,  2  P.  C,  393. 
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necessary  to  recoup  tliem  the  sums  they  had  paid  in  taking 
up  the  bills  which  they  had  drawn  for  the  price  and  the 
amount  of  commissions  and  incidental  expenses,  and  interest 
on  these  amounts  at  4  per  cent. 

The  learned  judge  made  this  decree  upon  the  ground  that 
Mr.  Kaye,  the  resident  agent  of  the  appellants,  had  when  he 
accepted  the  hypothecation  of  the  bill  of  lading,  notice  of 
the  insolvency  of  the  firm  of  Lyall,  Still  &  Co.,  and  that  as 
such  agent  he  could  not  (in  accepting  the  bill  of  lading  of 
the  long  ells,  the  goods  in  (Question,  from  the  bankrupts, 
though  the  goods  were  then  in  the  harbor)  haye  any  higher 
title  to  them  against  the  respondents  than  the  bankrupts 
had,  and  that  in  the  bankrupts  hands  the  goods  were  clearly 
subject  to  a  trust  to  provide  by  sale  funds  to  meet  the  bills 
drawn  against  the  goods. 

507]  *From  this  decision  the  defendant  appealed  to  Her 
Maiesty  in  Cou^cil. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Joseph  Brown,  Q.C.,  and  Mr.  ff.  M.  Jackson,  QC, 
with  whom  was  Mr.  P.  Meadows  White,  for  the  appellants  : 
There  have  been  two  cases  before  the  Privy  Council  aris- 
ing out  of  the  transactions  between  these  parties,  and  the 
question  is  under  which  of  the  two  the  present  appeal  falls. 

The  cases  which  show  how  the  law  stands  on  ttiis  subject 
are  collected  in  the  report  of  Rodger  v.  The  Comptoir  cCEs- 
compte  de  Paris  (*).  The  facts  of  that  case  were  different 
from  the  present.  There  it  was  held  that  the  words  of  the 
instrument  of  assignment  did  not  carry  a  greater  interest 
than  the  assignee  nad ;  and  the  bill  of  lading  which  pur- 
ported to  be  assigned  had  not  arrived.  The  real  question  in 
that  case  is  stated  to  be  whether  value  had  been  given  for 
the  bill  of  lading,  the  firm  not  having  possession  of  the  docu- 
ments at  the  time. 

The  recent  case,  Henderson  v.  Le  Comptoir  U'JSscompte 
de  Paris  ('),  is  parallel  to  the  present  one ;  the  legal  and 
equitable  title  were  there  united.  We  rely  on  the  bill  of 
exchange  indorsed  to  us  while  the  goods  were  in  the  harbor, 
whereby  we  became  in  possession. 

In  the  recent  case  we  gave  up  some  documents.  Here  we 
did  got  give  up  any  document ;  but  gave  up  our  claims  to 
have  documents,  and  forbore  to  sue.  In  Rodgefs  Case  ('), 
the  court  held  that  the  transaction  of  the  22a  of  December 
was  governed  by  the  rule  that  the  assignees  had  no  greater 
rights  than  the  assignor.  In  Henderson  v.  Le  Comptoir  d^  Es- 
compte  de  Paris  ('),  the  agreement  was  the  same  as  in  this 

(»)  Law  Rep.,  2  P.  C,  893.  O  Snpra,  p.  253. 
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case ;  and  the  court  held  that  the  legal  claim  ought  to  prevail 
against  the  secret  trust.  Where  personal  estate  not  trans- 
ferable at  law,  is  purchased  from  a  trustee,  .the  purchaser 
cannot  hold  it  on  a  higher  footing  than  the  trustee. 

In  the  present  case,  Henderson  &  Co.  had  a  mere  under- 
taking of  an  unusual  kind,  and  unknown  to  those  who  were 
dealing  with  Lyall  &  Co.  at  Hong  Kong.  Badger*  8  Case 
proves  onlv  that  the  consignment  was  not  sufficient  to  bar 
the  vendor  s  right  of  stopjja^e  Hn  transitu.  The  law  [508 
recognizes  certain  acts  wliicn  will  defeat  the  vendor's  nght, 
and  the  judgment  merely  decided  that  the  circumstances  in 
that  case  were  not  sufficient  to  do  so. 

Lord  Eldon  contrasting  kind  with  chattels,  says  (*),  chat- 
tels are  held  by  possession  and  land  by  title ;  we  actually 
got  possession  afterwards.  There  is  a  clear  distinction  in 
Dankruptcy,  where  one  security  is  given  up  in  consideration 
of  receiving  another.  We  got  our  possession  for  valuable 
though  not  present  consideration,  and  we  are  not  charged 
with  notice. 

The  AttoTTvey-Oeneral  (Sir  R.  BaggaMay\  and  Mr.  Dun- 
dus  Oardiner^  for  the  respondents:  In  the  present  case 
it  was  known  to  the  bank  that  Lyall,  Still  &  Co.  were 
in  straits.  That  is  shown  bv  the  very  nature  of  the  trans- 
action, when  Lyall,  Still  &  Co.  offered  to  deposit  with 
them  the  bill  of  lading  of  goods  which  had  been  sold  to 
arrive.  To  ^ve  a  ^rfect  title  in  such  a  case  as  this,  where 
there  is  a  prior  equity  in  others,  there  ought  to  be  possession 
of  the  bill  for  value  given,  and  there  should  be  no  notice  of 
insolvency.  Here  there  was  no  money  advanced  or  promised ; 
and  the  transaction  must  have  been  entered  into  in  contem- 
plation of  the  general  assignment  of  Lyall  &  Still's  property 
to  the  two  banks,  which  was  made  immediately  after.  In 
the  case  of  Henderson  v.  The  Comptoir  d^J&scompte  de 
Paris  (•),  the  Judicial  Committee  held  that  it  was  not  a  con- 
flict between  different  equities,  but  that  the  bank  combined 
the  legal  and  the  equitable  title.  The  present  case  is  dif- 
ferent ;  the  principle  of  Bodgef  s  Case  (*)  applies.  The  bank 
admits  that  Lyall,  Still  &  Co.  paid  off  $10,000  of  their  debt. 
Their  case  is,  that  having  got  possession  of  the  goods,  they 
sold  them  through  Lyall,  Still  &Co.,  as  agents.  The  sale 
by  Lyall,  Still  &  Co.,  was  on  their  own  behalf,  not  for  the 
Imnk.  The  goods  were  sold ;  and  the  amount  for  which  the 
goods  were  pledged  was  paid.  They  gave  up  their  lien. 
Seyond  doubt  the  respondent  had  a  lien  on  the  goods.  Did 
the  appellants  acquire  a  preferable  right?    It  is  impossible 

(»)  18  Ves.,  114.  C)  Supra,  p.  263.  (»)  Law  Rep..  2  P.  C,  893. 
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to  believe  the  story  as  told  bv  the  bank.  Probably  the 
goods  were  sold  by  Lyall,  Still  &  Co.,  but  not  for  the  bank. 
509]  It  was  better  worth  their  while  to  pay  *their  immedi- 
ate creditors  at  Hong  Kong,  than  resist ;  so  iiyall,  Still  &  Co. 
themselves  sold  and  handed  over  the  proceeds  to  the  bank. 
They  were  in  possession  of  the  bill,  and  the  ship  was  in  the 
harbor;  by  the  bank's  own  statement  it  had  possession  of 
the  shipping  documents  for  a  short  time. 
Their  lordship's  judgment  was  delivered  by 
Sir  Barnes  Peacock  :  In  this  case  the  Chartered  Bank 
of  India,  Australia  and  China  are  the  appellants,  and  Charles 
Paton  Henderson  and  Colin  George  Koss  are  the  respon- 
dents. The  respondents  were  the  plaintiffs  in  a  suit  brought 
in  the  court  of  Hong  Kong  against  the  appellants,  and  they 
sought  to  recover  irom  tnem  in  that  suit  a  sum  of  money 
which  they  had  received  under  a  bill  of  lading  indorsed  to 
them  by  Messrs.  Lyall,  Still  &  Co.  The  plaintiffs  in  the 
first  paragraph  of  the  prayer  of  their  bill  ask,  "  That  it  may 
be  declared  tnat  the  assignment  of  the  said  bill  of  lading  to 
the  defendant  was  and  is  void,  as  being  a  fraudulent  prefer- 
ence of  the  defendants."  That  point  is  given  up,  and  no 
question  now  arises  upon  it.  Then  in  the  second  paragraph 
of  the  prayer  they  ask,  "  That  it  may  be  declared  that  all 
sums  of  money  received  b^  the  defendants  in  respect  of  fifty 
trusses  of  long  ells,  to  which  the  bill  of  lading  related,  have 
been  received  by  them  in  trust  for  the  plaintiffs."  Now  the 
question  is  whether  the  bank  received  the  proceeds  of  those 

?oods  in  trust  for  the  plaintiffs  or  on  their  own  account, 
here  is  no  doubt  that  Messrs.  Lyall  &  Still  in  London  pur- 
chased the  goods  from  Messrs.  Henderson  &  Co.  on  the 
terms  expressed  in  the  letter  of  the  1st  of  September,  1866, 
which  is  set  out  at  page  6  of  the  record,  viz.,  that  the  in- 
voices should  state  that  the  proceeds  of  the  shipments  were 
to  be  remitted  to  Messrs.  Lyall  &  Still — ^they  being  the  fii'm 
in  London — in  first-class  bank  bills  specially  to  meet  the 
acceptance  of  Messrs.  Henderson  &  Co.'s  draft  against  the 
shipment.  The  goods  had  been  paid  for  by  an  acceptance 
of  Messrs.  Lyall  &  Still,  and  the  stipulation  was  that  they 
should  send  them  out  to  their  firm  of  Lyall,  Still  &  Co.  in 
Hong  Kong,  and  that  the  firm  there  should  remit  the  proceeds 
510J  to  Lyall  &  Still  in  London  in  order  that  they  *should 
therewith  take  up  the  bill  which  they  had  accepted  in  pay- 
ment for  the  goods.  It  may  be  admitted  for  the  purpose  of 
this  case  that  the  stipulation  that  the  proceeds  of  the  ship- 
ments were  to  be  remitted  in  first-class  bills  created  a  trust 
on  the  i)art  of  Lyall,  Still  &  Co.  not  to  pledge  the  goods, 
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but  SO  to  deal  with  them  that  they  should  obtain  the  value 
of  them,  and  remit  the  procee,ds  for  the  purpose  of  taking 
up  the  bill.  But,  assuming  that  such  a  trust  was  created 
between  Messrs.  Lyall,  Still  &  Co.  and  Messrs.  Henderson 
&  Co.,  the  question  is  whether  the  bank  were  bound  by  that 
trust. 

Now  the  bill  of  lading  was  sent  out  to  Lyall,  Still  &  Co., 
and  on  the  14th  of  December  they,  having  it  in  their  posses- 
sion, indorsed  and  delivered  it  to  the  bank.  The  consider- 
ation for  which  they  indorsed  it  is  set  out  in  the  answer  of 
the  defendants.  Paragraph  16  states,  "  The  defendants  ad- 
mit that  during  the  month  of  November.  1866,  they  pur- 
chased from  the  said  firm  of  Lyall,  Still  &  Co.  for  the  sum 
of  £15,000  sterling  certain  bills  of  exchange  drawn  by  the 
said  firm  upon  a  firm  trading  in  England  under  the  name 
of  Chalmers,  Guthrie  &  Co.,  upon  the  understanding  and 
agreement  that  the  said  advance  should  be  covered  bv  ship- 
pmg  documents  for  silk  or  other  China  produce ;  the  said 
sum  of  £16,000  sterling  was  paid  and  advanced  by  them  to 
th^  said  firm  at  the  time  they  purchased  the  said  bills  upon 
the  promise  and  understanding  that  the  said  shipping  docu- 
ments should  be  delivered  beK)re  the  departure  of  the  next 
outgoing  mail  for  Europe."  It  appears  then  that  the  bank 
purchased  bills  of  exchange  to  the  extent  of  £15,000  from 
Messrs.  Lyall,  Still  &  Co.,  and  that  they  paid  them  the 
amount  upon  the  stipulation  that  Messrs.  Lyall,  Still  &  Co. 
were  to  hand  them  over  shipping  documents  to  the  extent  of 
the  bills.  They  then  go  in  paragraph  17  to  show  that 
Messrs.  Lyall,  Still  &  Co.  failed  to  perform  that  agreement. 
They  say,  "The  defendants  do  not  know  whether  the  said 
firm  of  Lyall,  Still  &  Co.  were  unable  to  deliver  to  them 
such  shipping  documents  as  aforesaid,  or  to  repay  the  said 
advance,  but  they  admit  that  the  said  firm  faued  to  do  so 
notwithstanding  that  they  were  urgently  pressed  to  do  so 
by  the  defendants ;  and  the  said  firm  having  been  threatened 
by  the  defendants  with  immediate  legal  proceedings  in  the 
event  of  their  failing  to  fulfil  their  said  contract  without  fur- 
ther delay,  ^promised  the  defendants  that  if  they  [511 
would  abstain  from  commencing  legal  proceedings  against 
them,  and  would  consent  to  release  them  from  their  engage- 
ment to  furnish  the  said  shipping  documents  for  silk  and 
other  China  produce,  and  allow  the  said  sum  of  £15,000 
sterling  which  had  been  paid  to  them  in  advance  for  the  said 
bills  upon  the  faith  of  their  undertaking  to  deliver  the  said 
shipping  documents  as  aforesaid  to  constitute  an  ordinary 
debt  for  money  lent,  they  would  deposit  with  the  defendants 


284  CASES  IN  THE  PRIVY  COUNCIL.  [L.  IL 

1874      The  Chartered  Bank  of  India,  Aostralia  and  China  t.  Henderson.        J.C. 

other  security  for  the  repayment  of  the  said  sum ;  and  they 
offered  to  deposit  with  tne  defendants  at  once  in  part  fulfil- 
ment of  Bucn  proposed  substituted  arrangement,  a  bill  of 
lading  for  goods  of  the  value  of  $10,000  or  thereabouts," — 
the  bill  of  lading  in  question — "which  they  stated  had  al- 
ready been  sold  by  them  to  arrive,  upon  the  understanding 
that  the  said  bill  of  lading  or  the  goods  represented  therein 
would  be  returned  to  the  said  firm  upon  payment  by  them 
to  the  defendants  of  a  sum  equivalent  to  the  said  value 
thereof."  Then  paragraph  18  says :  "The  defendants  ad- 
mit that  they  assented  to  the  proposed  arrangement  in  sub- 
stitution of  the  original  agreement  which  tne  said  firm  of 
Lyall,  Still  &  Co.  were  unable  to  fulfil  as  aforesaid ;  and  the 
said  firm  in  part  performance  of  the  said  substituted  agree- 
ment, and  in  consideration  of  the  said  loan  and  of  the  said  ori- 
final  agreement,  handed  to  the  defendant  the  bill  of  lading  for 
fty  trusses  or  bales  of  long  ells,  mentioned  in  paragraph 
18  of  the  said  bill  of  complaint,  which  said  bill  of  lading  was 
indorsed  by  the  said  firm  and  was  stated  by  them  to  repfe- 
sent  the  said  goods  which  they  had  sold  to  arrive,  and 
which  were  to  be  redeemable  by  them  on  the  terms  afore- 
said." 

It  appears  that  the  bill  of  lading  was  indorsed  and  handed 
over  by  Messrs.  Lyall,  Still  &  Co.  to  the  bank  in  consider- 
ation of  the  banVs  releasing  them  from  the  obligation 
which  they  had  come  under  to  hand  over  the  shipping  docu- 
ments of  the  value  of  £15,000,  and  of  their  undertaking  not 
to  take  the  legal  proceedings,  criminal  or  civil,  which  they 
had  threatened.  It  appears,  therefore,  to  their  lordships 
that  there  was  a  suflScient  consideration  for  the  indorsement 
of  the  bill  of  lading  by  Messrs.  Lyall,  Still  &  Co.  to  the  bank. 

Then,  had  the  bank  notice  of  the  trust  which  had  attached 
to  the  proceeds  of  those  goods  in  the  hands  of  Messrs.  Lyall, 
512]  Still  &  *Co.?  The  bill  does  not  charge  that  they  had 
notice  of  the  trust  or  of  the  terms  upon  which  the  goods  had 
been  sold  by  Messrs.  Henderson  &  Co.  It  is  not  found  by 
the  learned  judge  who  tried  the  case  that  they  had  such 
notice,  nor  is  it  probable  that  such  a  notice  would  have 
been  given.  Messrs.  Lyall,  Still  &  Co.  were  under  an  obli- 
gation to  deliver  shipping  documents  to  the  bank;  they 
were  unable  to  do  so,  and  the  bank  threatened  legal  pro- 
ceedings against  them,  and  to  proceed  against  them  crimi- 
nally ;  and  then,  in  order  to  induce  the  bank  to  stay  these 
proceedings,  Messrs.  Lyall,  Still  &  Co.  say,  we  will  tre&t 
this  £15,000  as  a  loan,  you  release  us  from  the  obligation  to 
give  the  shipping  documents,  and  if  you  do  that  we  will 
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indorse  and  hand  over  to  you  this  bill  of  lading.  Is  it  likely 
that  when  they  wanted  to  induce  the  bank  to  release  them 
from  the  obligation  to  deliver  shipping  documents  and  to 
accept  the  bill  of  lading  in  lieu  tnereof,  they  would  have 
said  we  will  hand  over  a  bill  of  lading  which  is  subject  to 
such  a  trust  that  when  the  goods  are  sold  you  will  not  be 
able  to  receive  the  proceeds  ?  It  is  most  improbable  that 
they  would  have  given  such  a  notice  to  the  bank  when  they 
indorsed  the  bill  of  lading  under  the  circumstances  stated. 

The  bill  of  lading  having  been  indorsed  to  the  bank  for  a 
valuable  consideration  and  without  notice,  passed  the  legal 
interest  in  the  goods  to  the  bank.  Apparently,  from  the 
statement  in  the  answer,  the  goods  were  actually  delivered 
over  to  the  bank,  so  that  the  legal  interest  passed  to  the  bank 
not  onlv  by  the  delivery  of  the  goods  but  by  the  indorse- 
ment of  the  bill  of  lading.  But  even  assuming  that  the 
bank  did  not  obtain  actual  deliverv  of  the  goods,  there  is 
no  doubt  that  the  indorsement  of  the  bill  of  &ding  for  valu- 
able consideration  passed  the  legal  interest  in  the  goods  to 
the  bank. 

There  is  a  distinction  between  this  case  and  the  one  which 
was  cited  of  Rodger  v.  TJie  Comptoir  d^EscoTnpte  de  Paris  H. 
In  that  case  the  <][uestion  was  whether  the  goods  could  be 
stopped  in  transitu,  and  whether  the  indorsement  of  a  bill 
of  lading  prevented  the  unpaid  sellers  from  stopping  the 
^oods  in  consequence  of  the  insolvency.  Sir  Josepn  Napier, 
in  delivering  tne  judgment  in  that  case,  said :  ^^The  general 
rule  so  cleariy  stated  and  explained  bjr  *Lord  St.  Leon-  [513 
ards  is,  that  the  assignee  of  any  securitjr  stands  in  the  same 
position  as  the  assignor  as  to  the  equities  arising  upon  it. 
This,  as  a  general  rule,  was  not  disputed ;  but  it  was  con- 
tended that  the  case  of  a  bill  of  ladmg  is  exceptional  and 
must  be  dealt  with  on  special  grounds.  Doubtless  the 
holder  of  an  indorsed  bill  of  lading  may,  in  the  course  of 
commercial  dealing,  transfer  a  greater  right  than  he  himself 
has.  The  exception  is  founded  on  the  negotiable  quality  of 
the  document.  It  is  confined  to  the  case  where  the  person 
who  transfers  the  right  is  himself  in  actual  and  author- 
ized possession  of  the  document,  and  the  transferee  gives 
value  on  the  faith  of  it,  without  having  notice  of  any  cir- 
cumstance which  would  render  the  transaction  neither  fair 
nor  honest.  In  such  a  case,  if  the  vendor  is  unpaid  one  of 
two  innocent  parties  must  suffer  by  the  act  of  a  third,  and 
it  is  reasonable  that  he  who  by  misplaced  confidence  has 
enabled  such  third  person  to  occasion  the  loss  should  sus- 

0)  5  Moore's  P.  C.  Cases  (N.S.),  588;  Law  Rep.,  2  P.  C.,898. 
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tain  it."  His  lordship  cited  the  well-known  case  of  Lick- 
harrow  V.  M(ison{^)  as  an  authority  for  that  position.  Then 
he  went  on  to  consider  whether  there  was  any  valuable  con- 
sideration for  the  indorsement  of  the  bill  of  lading,  and 
showed  that  it  was  indorsed  and  handed  over  in  pursaance 
of  a  previous  agreement  of  the  26th  of  December,  1866,  which 
is  also  set  up  in  this  case,  by  which  the  parties  agreed  to 
transfer  all  goods  and  bills  of  lading  or  other  documents 
for  all  goods  ''now  on  the  way  hither,  to  arrive  in  Decem- 
ber, 1866,  or  January,  186Y.''  The  biU  of  lading  was  not 
handed  over,  nor  had  it  even  arrived  at  the  time  when  the 
agreement  was  entered  into.  Sir  Joseph  Napier  goes  on  to 
say, — "  But  in  this  case,  at  the  time  of  the  assignment  Mae- 
lean  had  not  possession  of  the  documents.  Nothing  was 
advanced  on  the  faith  of  them.  There  is  merely  a  general 
description  of  the  documents  expected  to  arrive,  without 
knowing  their  contents,  or  how  far  they  might  be  limited  or 
qualified.  The  property  of  the  firm  in  the  goods  expected 
was  not  only  subject  to  special  stipulations  in  the  contracts 
of  sale  in  the  case  of  two  of  the  tnree  parcels,  but  was  also 
subject  in  all  the  three  to  the  lien  of  the  unpaid  vendors." 
Then  he  says,  *' Doubtless  the  vendor's  claim  cannot  pre- 
vail against  the  claim  of  a  transferee  for  value  given  on  the 
514]  faith  of  a  negotiable  security  *f airly  and  honestly 
taken.  To  the  extent  to  which  he  has  so  given  value,  he 
hafl  a  prior  claim.  But  the  rule  is  founded  on  the  reason  of 
it  as  already  explained,  cessante  raticme  cessat  ipsa  lex. 
Where  there  is  no  advance  made  or  value  given  upon  the 
faith  of  the  documents,  where  the  object  is  simpfy  by  a 
sweeping  clause  to  gather  in  whatever  may  be  got  to  recoup 
the  creditor  of  a  debtor  who  had  become  insolvent  for  an 
improvident  advance  made  upon  the  faith  of  a  totally  differ- 
ent security,  where  upon  the  true  construction  of  the  assign- 
ment no  interest  passed  that  would  place  the  assignee  in  a 
better  position  than  the  assignor,  it  appears  to  their  lord- 
ships that  such  a  transfer  so  made,  and  under  such  circum- 
stances, cannot  be  held  suflScient  to  defeat  the  vendor's 
claim."  But  the  present  case  differs  from  that  case,  inas- 
much as  on  the  14th  of  December,  1866,  the  bill  of  lading 
was  in  the  hands  of  Lyall,  Still  &  Co.,  and  they  indorsed 
and  handed  it  over  to  the  bank  for  the  considerations  to 
which  allusion  has  already  been  made.  It  was  handed  over 
at  that  time  for  a  valuable  consideration. 

Now  it  must  be  taken  that  the  consideration  for  the  deposit 
by  the  said  firm  of  Lyall,  Still  &  Co.  with  the  defendants  of 

(>)  1  Sm.  L.  C,  699. 
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the  said  bill  of  lading  was  the  release  of  the  said  firm  from 
their  original  contract  to  supply  shipping  documents  of 
China  produce,  the  substitution  of  a  new  agreement,  and 
the  abandonment  of  the  threatened  legal  proceedings.  The 
defendants  admit  that  on  the  22d  of  December,  1866,  the 
said  firm  of  L^all,  Still  &  Co.  did  execute  the  writing  or  docu- 
ment set  out  m  the  21st  paragraph  of  the  said  bill,  and  that 
the  said  writing  or  document  purpoits  to  be  an  assignment 
of  the  property  therein  mentioned  to  the  defendants  jointly 
with  the  Comptoir  d'Escompte  de  Paris.  They  admit  that 
the  said  assignment,  and  the  facts  relating  thereto,  were  the 
subjects  of  a  suit  recently  heard  and  decided.  It  is,  in  fact, 
the  same  agreement  as  tnat  set  up  in  Rodaefs  CaseC)]  but 
they  say  that  the  deposit  of  the  said  bill  of  lading  for  tne  said 
fifty  trusses  of  long  ells  by  the  said  firm  of  Lyall,  Still  & 
Co.  with  the  defendants  was  a  transaction  anterior  to  and 
independent  of  the  said  assignment,  and  had  no  relation 
thereto  or  therewith.  Their  lordships  are  of  opinion  that 
the  transfer  of  the  bUl  of  lading  in  *this  case  was  for  [515 
a  valuable  consideration.  It  was  transferred  on  the  14th  of 
December,  and  had  no  relation  to  the  document,  which  was 
executed  on  the  16th  of  December.  This  case  differs  entirely 
from  jRodgefs  CaseQ),  because  the  bill  of  lading  in  that 
case  was  not  handed  over  at  the  time,  but  was  handed  over 
in  pursuance  of  the  agreement  generally,  to  hand  over  all 
bills.  In  this  case  it  was  handed  over  specially  at  the  time 
in  consideration  of  the  release  and  of  tne  abandonment  of 
proceedings  for  not  delivering  over  the  shipping  documents. 
It  therefore  appears  that  the  oank  did  obtain  a  legal  right 
to  the  goods  by  the  indoi-sement  of  the  bill  of  lading  for  a 
valuable  consideration,  and  whether  they  afterwards  actually 
received  possession  of  the  goods  or  not  they  had  a  legal  title 
to  them,  without  notice,  and  that  legal  title  was  not  affected 
by  the  equity  arising  out  of  the  circumstances  under  which 
the  goods  were  sold  by  Messrs.  Henderson  &  Co.  to  Lyall, 
Still  &  Co. 

This  case  comes  entirely  within  the  case  of  Henderson  & 
Co.  V.  The  Comptoir  d'^Escompte  de  Paris  C),  in  which 
their  lordships  held  that  the  bank  got  the  legal  title  to  the 
goods,  and  that  that  legal  title  was  not  affected  by  the 
equity  arising  from  the  tenns  upon  which  the  goods  were 
originally  sold. 

It  was  suggested  that  probably  the  bank  gave  back  the 
bill  of  lading  in  consideration  of  Lyall,  Still  &  Co.'s  handing 
over  to  them  the  proceeds  which  they  had  received  from  the 

0)  Law  Rep.,  2  P.  C,  898.  («)  Ante,  p.  268. 


288  CASES  IN  THE  PRIVY  COUNCIL.  [L.  B. 

1874        The  Chartered  Bank  of  India,  Australia  and  China  t.  Henderson.     J.C. 

purchasers ;  that  Lj^all,  Still  &  Co.  having  got  the  proceeds 
which  had  been  paid  to  them  in  anticimtion,  they  handed 
over  those  proceeds,  got  the  bill  of  laaing  back,  and  then 
handed  over  the  goods  to  the  purchasers.  Even  if  Lyall, 
Still  &  Co.  did  seU  the  goods  and  receive  the  proceeds  from 
the  purchasers,  and  hand  over  the  money  to  the  bank,  the 
bank  would  not  be  affected  by  the  equity  between  Messrs. 
Lyall,  Still  &  Co.  and  Messrs.  Henderson  &  Co.,  as  they 
had  no  notice  of  the  terms  upon  which  the  goods  were  sold, 
and  when  Lyall,  Still  &  Co.  handed  over  to  the  bank  the 
money  whicn  they  had  received  as  payment  for  the  goods, 
the  bank  got  a  legal  title  to  the  money,  and  was  not  affected 
by  any  equity  which  might  exist  between  Messrs.  Hender- 
son &  Co.  and  Lyall,  Still  &  Co.  arising  out  of  the  agree- 
516]  ment  under  which  the  goods  were  sold.  *Thereiore, 
under  no  circumstances  were  the  bank  liable  or  affected  by 
the  equity  existing  between  Messrs.  Henderson  &  Co.  and 
Lyall,  Still  &  Co.,  and  they  cannot  be  declared  to  be  trus- 
tees for  Messrs.  Henderson  &  Co.  of  the  proceeds  of  the 
goods. 

Under  these  circumstances  their  lordships  will  advise  Her 
Majestv  that  the  suit  cannot  be  maintained,  that  the  decision 
of  the  learned  judge  ou^ht  to  be  reversed,  and  that  the  bill 
be  dismissed  with  costs  m  the  court  below,  and  the  costs  of 
this  appeal. 

Solicitors  for  the  appellants :  LinTclater  <&  Co. 
Solicitors  for  the  respondents :  Travers  Smith  &  Co. 
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*The  Madbas  Railway  Company,  Appellants ;  and  [364 
The  Zemindar  of  Carvatenaoarum,  Respondent. 

ON   APPEAL  FROM   THE   HIGH   COUBT   OF  JUDICATURE   AT   MADBAS. 

Where  it  is  tha  dnty  of  the  zemindar*  to  maintain  the  tanks  on  his  zemindary, 
which  are  part  of  a  national  system  of  irrigation,  recognized  by  the  laws  of  India  as 
essential  to  the  welfare  of  the  inhabitants,  and  the  banls  of  a  tank  are  washed  away 
by  an  extraordinary  flood  without  negligence  on  his  part: 

Beld,  that  the  zemindar  is  not  liable  for  any  damage  that  may  be  occasioned  by 
the  OTerflow  of  the  water. 

Fldcher  y.  JtyUmda  (*)  distinguished. 

This  was  an  appeal  from  a  judgment  and  decree  of  the 
High  Court  of  Madras,  dated  the  15th  of  February,  1871, 
affirming  a  *decree  and  judgment  of  C.  Gt.  Plumer,  [365 
Esq.,  Acting  Judge  of  tne  Civil  Court  of  Chittoor,  in  the 
presidency  of  Madras,  dated  the  26th  of  September,  1870. 

The  appellants,  who  were  the  plaintiffs  in  the  suit,  were 
the  Ma^as  Railway  Company. 

The  respondent,  who  was  the  defendant,  was  Streemun 
Mahamundavaswamai  Katauri  Salvah  Meakarajoo  Yoom- 
thay  Raja  Maharajah  Coomara  Vencataperoomal  Rajoo 
Bahadoor  Thara  Maharajooloo  Gauroo,  Zemindar  of  Carva- 
tenagarum,  in  the  district'  of  North  Arcot. 

The  suit  was  brought  to  recover  the  sum  of  Rs.45,000,  as 
the  aggregate  alleged  amount  of  damage  said  to  have  been 
sustained  by  the  appellants,  by  reason  of  injuries  done  in 

(1)  Present :  The  Right  Hon.  Sie  Jambs  W.  Colvilk,  The  Right  Hon.  Sir  Babnes 
Peacock,  The  Right  Hon.  Sia  Robbbt  P.  Colliee,  and  The  Right  Hon.  Sib  Law- 
BENCE  Peel. 

*A  zemindar  is  a  landlord  upon  whom  tenants  are  dependent    M. 

(*)  Law  Rep.,  8  H  L.,  830. 

9  Eng.  Rep.  37 
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the  years  1865  and  1866  to  a  portion  of  their  railway,  and  to 
certain  portions  of  the  works  connected  therewith,  and  by 
reason  of  their  losing  a  certain  amount  of  trafiBc ;  the  dam- 
age alleged  was  produced  by  the  bursting  and  consequent 
escape  of  the  water  of  two  ancient  tanks  situate  in  the  re- 
spondent's zemindary. 

A  portion  of  the  appellants'  line  of  railway,  to  a  length  of 
about  thirty-one  miles,  runs  through  the  zemindary  of  Car- 
vatenagarum ;  and  they  alleged  that  on  the  6th  of  December, 
1865,  a  tank  called  the  Puttoor  Tank,  situate  on  the  west 
side  of  their  line  of  railway,  and  in  the  respondent's  zemin- 
dary, burst,  and  the  water  which  escaped  therefrom  rushed 
with  violence  through  the  breach  thereby  made  and  against 
the  embankment  of  the  railway,  and  completely  carried 
away  a  bridge,  part  of  the  line  of  railway,  consisting  of 
three  fif  teen-ieet  arches,  together  with  twenty  yards  of  the 
embankment.  Also,  that  on  the  same  6th  of  December, 
1865,  another  tank,  called  the  Coyempetta  Tank,  in  the  ze- 
mindary of  Carvatenagarum,  burst,  and  the  water  which 
escaped  therefrom  flooded  a  large  area  of  country  to  a  con- 
siderable depth,  and  coming  in  contact  with  the  line  of  rail- 
way, carried  awajr  two  bridges,  part  of  such  line  of  railway, 
leaving  breaches  in  the  embankment  of  the  railway  forty- 
six  yards  and  forty  yards  in  length  respectively.  The  water 
so  escaping,  by  coming  in  contact  with  several  culverts,  part 
of  the  appellants'  worths  connected  with  their  railway,  more 
or  less  injured  the  same.  Further,  that  on  the  10th  of  Oc- 
tober, 1866,  the  Coyempetta  Tank  again  burst,  and  the  water 
366]  which  *escaped  therefrom  rushed  with  such  violence 
through  a  bridge,  part  of  the  railway,  that  the  revetment  of 
the  abutment  oi  the  bridge  was  considerably  injured.  More- 
over, that  by  reason  of  these  breaches  in  the  railway,  public 
traffic  over  the  same  was  more  or  less  impeded,  and  the  ap- 
pellants had  thereby  sustained  damage. 

The  respondent  submitted  (amongst  other  things)  that  '4f 
the  injuries  complained  of  did  take  place,  they  were  not  the 
result  of  any  influences  subject  to  his  control,  but  rather  the 
consequences  of  'vis  major ^^  or  the  act  of  God.  The  tanks 
referred  to  in  the  plaint  have  existed  from  time  immemorial, 
and  are  requisite  and  absolutely  necessary  for  the  cultivation 
and  enjoyment  of  the  land,  which  cannot  be  otherwise  irri- 

fated,  and  the  practice  of  storing  water  in  such  tanks  in 
ndia,  and  particularly  in  this  district  and  in  the  zemindary 
of  Carvatenagarum  and  the  adjacent  districts,  is  lawful  ancl 
is  sanctioned  by  usage  and  custom.  The  said  zemindary  is 
a  hilly  district,  and  the  ryots  will  be  unable  to  carry  on 
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their  cultivation  without  such  tanks,  they  being  the  chief 
source  of  irrigation,  and  the  omission  to  store  quantities  of 
water  in  sucn  tanks  will  be  attended  with  consequences 
dreadful  to  the  inhabitants  of  the  country.  The  plaintiffs 
did  not  take  proper  care  to  prevent  the  occurrence  of  the 
thing  complained  of,  and  they  must  be  held  to  have  taken 
upon  themselves  the  risk  of  damage  happening.  The  re- 
spondent could  not  have  avoided  collecting  a  quantity  of 
water  in  the  tanks  during  the  monsoon,  and  he  has  not 
failed  to  use  any  reasonable  care  that  may  be  expected  from 
him.  There  were  also  several  tatiks  and  channels  above  his 
tank  belonging  to  government  and  other  people  which  also 
burst  at  the  same  time.  .  .  .  All  the  three  tanks  above  the 
Puttoor  Tank  were  breached,  and  the  channels  could  be 
traced  by  which  the  waters  had  flowed  from  one  tank  to  an- 
other into  the  Puttoor  Tank,  and  the  same  with  regard  to 
the  tanks  above  Coyempetta,  with  one  exception,  while  the 
highest  tank  was  breached  and  in  an  unfinished  or  badly 
finished  state." 

It  seems  to  have  been  clearly  proved  that  for  three  or 
four  days  before  the  bursting  of  the  tanks  there  had  been 
heavy  rains,  and  that  for  seventeen  or  eighteen  hours  before 
the  accident  there  was  a  tremendous  downpour  of  rain. 
Some  of  the  witnesses  said  that  *they  had  not  known  [367 
such  a  fall  of  rain  for  twenty  years ;  and  one  of  the  appel- 
lants' witnesses  admitted  that  from  the  time  the  breacmes 
occurred  until  the  Sunday  before  his  examination,  i.  e.,  for 
a  period  of  nearly  five  years,  he  had  never  seen  such  a  down- 
pour. It  seemed  pretty  clear  that  it  was  this  continuous 
heavy  downpour  of  rain  that  caused  the  tanks  to  burst. 

The  appellant  alleged  that  if  the  tanks  had  had  properly 
constructed  calingulahs,  or  outlets  for  the  overflow  of  water, 
thev  would  not  have  burst. 

The  respondent,  on  the  other  hand,  contended  that  the 
calingulahs  used  by  him  in  these  tanks  were  such  as  were 
used  in  tanks  generally  in  that  part  of  the  country,  and  ac- 
cording to  the  usage  and  custom  of  the  district ;  and  that  he 
had  taken  every  reasonable  and  proper  precaution  to  pre- 
vent the  occurrence  of  ordinary  accidents. 

Mr.  C.  G.  Plumer,  the  acting  judge  in  the  Civil  Court  of 
Chittoor,  gave  judgment  for  tne  respondent.  In  his  judg- 
ment he  said  {inter  alia) : 

"The  defendant  urges  that  plaintiffs  constructed  the  rail- 
way long  subsequent  to  the  construction  of  the  defendant's 
tanks,  which  have  existed  from  tima  immemorial,  and  that, 
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therefore,  the  plaintilBfs  took  the  land  subject  to  the  continu- 
ance of  the  existence  of  the  tanks. 

^'Itwas  clearly  proved  that  the  tanks  in  question  have 
existed  from  time  immemorial,  and  no  doubt  the  plaintiffs 
were  well  aware  of  their  existence.  The  plaintiflEs,  however, 
do  not  seek  to  interfere  with  the  existence  of  the  tanks,  and, 
in  my  opinion,  it  cannot  be  held  that  the  plaintiffs  were 
bound  to  protect  themselves  against  the  bursting  of  the  de- 
fendant's  tanks.  I  do  not  think  it  necessary  to  refer  to  the 
several  cases  cited  on  the.  breach  by  defendant's  counsel  on 
this  point,  considering  the  nature  of  the  High  Court's  judg- 
ment referred  to  above. 

''  The  chief  question  to  be  decided  is,  did  the  defendant 
use  every  precaution  to  prevent  the  tanks  on  his  estate  from 
bursting  and  doing  injury  to  his  neighbor?  Here  it  will  be 
necessary  to  see  what  is  the  evidence  in  the  case  as  to  the 
cause  of  the  tanks  bursting. 

''It  is.  quite  clear  from  the  evidence  of  the  third  witness 
368]  for  the  *plaintiifs,  that  when  the  plaintiffs'  three  rail- 
.  way  bridges  were  destroyed,  the  water  from  the  Puttoor  and 
Coyempetta  Tanks  had  Durst  the  natural  boundaries  of  those 
tanks  and  overflowed  down  to  the  railway.  It  also  appeared 
from  the  evidence  of  the  third  witness,  and  of  the  second 
witness  (Mr.  Scott"),  that  above  the  Puttoor  Tank,  there  are 
three  tanks,  and  tnat  above  the  Coyempetta  Tank  there  are 
several  tanks  of  various  sizes. 

"  Mr.  Scott  and  the  fourth  witness  inspected  all  these  tanks 
in  February,  1866,  the  Coyempetta  and  Puttoor  Tanks  hav- 
ing burst  in  December,  1865,  and  thev  then  found  that  all 
the  three  tanks  above  the  Puttoor  Tank  were  breached,  and 
that  thev  could  trace  the  channels  by^  which  the  waters  had 
flowed  from  one  tank  to  the  other  into  the  Puttoor  Tank, 
and  the  same  with  regard  to  the  tanks  above  Covempetta, 
one  of  which,  however,  was  not  breached,  while  the  highest 
tank  was,  the  witness  said,  breached  and  in  an  unfinished  or 
badly  finished  state. 

"  There  is  no  evidence  whatever  to  show  whether  the  tanks 
above  the  Coyempetta  and  Puttoor  Tanks  were  breached  in 
December,  1866,  or  when  they  were  breached ;  some  of  the 
larger  tanks  had  regularly  constructed  calingulahs,  while 
the  smaller  tanks  had  mud  dams. 

"The  Puttoor  and  Coyempetta  Tanks  had  each  a  cal- 
ingulah. 

''It  was  suggested,  though  it  was  not  distinctly  proved, 
that  the  cause  of  the  breaching  of  the  Puttoor  and  Coyem- 
petta Tanks  was  an  extraordinary  flow  of  water  from  the 
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tanks  above  them,  and.  this,  it  would  appear  from  the  tah- 
sildar's  reports  I.  and  II.,  might  have  been  the  immediate 
cause  of  the  disaster.  The  tahsildar,  however,  admitted 
that  he  had  not  seen  those  tanks  at  the  time  of  the  breaches, 
but  he  said  that  he  saw  the  water  coming  from  the  direction 
of  the  tanks  above  Puttoor  to  the  Puttoor  Tank.  . 

*'  The  plaintiffs  urge  that  if  all  these  tanks  had  had  prop- 
erly constructed  calingulahs  they  would  not  have  burst,  and 
that  the  defendant,  not  having  taken  the  precaution  to  con- 
struct such  calingulahs,  is  responsible  for  nis  neglect. 

"The  defendant's  case  was  that  the  defendant  had  taken 
every  reasonable  and  proper  precaution  to  prevent  the  oc- 
currence of  ordinary  accidents,  and  that  he  was  not  liable 
for  an  extraordinary  accident  such  as  he  alleges  this  to  have 
been. 

**'Now,  in  my  opinion,  the  present  case  is  distin-  [369 
guishable  from  the  case  of  Fleicher  v.  Mylands  (')  so  often 
referred  to. 

"The  reservoir  referred  to  in  that  case  had  been  con- 
structed for  the  defendant's  own  purposes,  for  his  own 
benefit  and  advantage. 

"In  this  case  the  defendant's  tanks,  which  have  been  in 
existence  for  ages,  exist  not  for  the  benefit  of  the  defendant 
alone,  but  for  the  benefit  of  thousands  of  his  ryots ;  4,000 
guntahs  of  land  are  irrigated  by  the  waters  stored  in  each  of 
these  tanks,  and  as  one  of  the  defendant's  witnesses  said, 
*  How  could  the  people  live  if  there  were  no  waters  in  those 
tanks?' 

"The  existence  of  these  tanks  is  absolutelv  necessary,  not 
only  for  the  beneficial  enjoyment  of  the  defendant's  estate, 
but  for  the  sustenance  of  thousands  of  his  ryots. 

"Looking,  then,  at  the  enormous  benefit  conferred  on  the 

{)ublic  by  tnese  tanks ;  considering  that,  in  this  district  at 
east,  their  existence  is  an  absolute  and  jjositive  necessity, 
for  without  them  the  land  would  be  a  wilderness  and  tne 
country  a  desert.  Considering  these  things,  I  think  that  it 
would  be  inequitable  to  impose  upon  the  owners  of  the  lands, 
on  which  these  tanks  are  situated,  a  greater  obligation  than 
to  use  all  ordinary  precaution  to  prevent  the  water  from 
escaping  and  doine  injury  to  their  neighbors. 

"The  cases  of  Blylh  v.  Birmingham  Waterworks  Com- 
pany ('),  and  Withers  v.  North  Kent  Railway  Company  ("), 
appear  to  be  on  all  fours  with  the  present  case ;  and  in  both 
oi  these  cases,  as  the  works  were  sufficient  for  ordinary 

(»)  Law  Rep.,  3  H.  L.,  830.  (»)  26  L.  J.  (Ex.),  212. 

(»)  27  L.  J.  (Ex.),  41Y. 
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occasions,  the  defendant  was  held  not  bound  to  provide 
against  extraordinary  accidents. 

"I  have  now  to  determine  whether  the  defendant  did  use 
reasonable  and  proper  precautions  to  guard  against  all  ordi- 
nary accidents.  I  am  of  opinion  that  ne  did  ;  it  is  not  to  be 
expected  that  you  would  find  these  tanks  constructed  on  the 
most  approved  scientific  principles,  or  furnished  with  the 
latest  known  works  to  provide  for  the  escapement  of  the 
water.  In  not  one  of  a  hundred  of  the  government  tanks 
would  you  find  calingulahs  constructed  on  the  best  known 
principle.  How  then  is  it  to  be  expected  that  defendant 
should  make  use  of  those  appliances  in  the  construction 
370]  *of  his  tanks.  It  was  proved  by  the  evidence  of  the 
defendant's  ninth  witness  that  the  tanks  of  Puttoor  and  Co- 
yempetta,  and  those  above  them,  had  all  either  calingulahs  or 
earthen  dams,  and  that  these  calingulahs  and  earthen  dams 
are  in  ordinary  use  throughout  the  whole  district,  and  are 
considered  perfectly  sufficient  for  all  ordinary  occasions,  and 
it  appears  to  me  that  greater  precaution  could  not  properly 
be  looked  for  from  the  defendant. 

"'Negligence,'  Baron  Alderson  said,  'consists  in  the 
omitting  to  do  something  that  a  reasonable  man  would  do, 
or  the  doing  something  that  a  reasonable  man  would  not  do, 
in  either  case  unintentionally  causing  mischief  to  a  third 
party.' 

"Applying  that  definition  to  the  present  case,  I  am  of 
opinion  that  the  defendant  did  all  that  a  reasonable  man  in 
his  position  and  with  his  education  and  opportunities  could 
have  been  expected  to  have  done  for  the  proper  storing  of 
the  water  in  these  tanks,  and  that  he  did  not  omit  to  take 
any  reasonable  precaution. 

"And  now  to  decide  whether  the  bursting  of  the  tanks 
was  an  ordinary  or  extraordinary  accident. 

"It  is  clearly  proved  that  for  three  or  four  days  before  the 
bursting  of  the  tanks  there  had  been  heavy  rains,  and  that 
for  seventeen  or  eighteen  hours  before  the  accident  there 
was  a  tremendous  downpour  of  rain,  some  of  the  witnesses 
said  that  they  had  not  known  such  a  fall  of  rain  for  twenty 
years,  and  the  plaintiffs'  third  witness  admitted  that  from 
the  time  the  breaches  occurred  until  the  Sunday  before  his 
examination  he  had  never  seen  such  a  downpour,  i.  e.,  for  a 
period  of  nearly  five  years. 

"I  have  no  doubt  whatever  that  it  was  this  continuous 
heavy  downpour  of  rain  that  caused  the  tanks  to  burst,  and 
that  the  accident  was  an  extraordinary  one,  against  which 
the  defendant  was  not  bound  to  provide. 
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*' And  here  I  would  refer  again  to  the  two  cases  previously- 
cited  by  me.  In  Blyth  v.  Birmingham  Waterworks  Com- 
pany (*)  the  apparatus  for  supplying  the  street  with  water, 
constructed  according  to  the  oest*  known  principles,  was  so 
acted  upon  by  a  frost  of  unusual  severity  as  to  cause  it  to 
become  inoperative,  the  defendants  were  neld  not  liable  for 
the  damage  occasioned  by  the  pipe  bursting. 

*''And  in  Withers  v.  North  Kent  Rauway  Com-  [371 
pany  (*),  where  a  portion  of  the  line  of  railway  was  injured 
by  an  extraordinary  flood,  the  state  of  the  road  being  secure 
against  ordinary  flood,  the  company  was  held  not  liable  for 
injury  to  a  passenger  by  disjdacement  of  the  rails. 

* 'These  cases  appear  to  me  to  be  very  similar  to  the 
present  case,  here  the  means  of  escapement  allowed  in  the 
tanks  were  sufficient  for  all  ordinary  floods ;  they  were  such 
as  are  universally  employed  throughout  the  country,  but 
they  broke  down  under  the  pressure  occasioned  by  the  ex- 
traordinary floods  induced  by  an  extraordinarily  heavy  fall 
of  rain. 

*'I  find,  then,  that  the  defendant  was 'bound  only  to  use 
all  reasonable  care  and  precaution  to  prevent  the  occur- 
rence of  ordinary  accidents  arising  from  the  bursting  of  the 
tanks. 

''That  he  did  use  such  reasonable  care  and  precaution 
with  respect  to  the  tanks  referred  to  in  the  plaint ;  that  the 
bursting  of  the  tanks  in  December,  1866,  was  an  extraordi- 
nary accident  against  which  defendant  was  not  bound  to 
provide ;  and  that  he  is  not  liable  to  plaintiffs  for  the  damage 
sustained  by  them  in  consequence  of  the  bursting  of  the^said 
tanks." 

On  appeal,  the  High  Court  of  Madras  upheld  the  judg- 
ment of  the  court  below  in  favor  of  the  respondent.  In  his 
judgment  the  Hon.  William  Hollo  way,  acting  Chief  Justice, 
said: 

"It  was  not  attempted. to  impeach  the  conclusions  of  the 
Civil  Judge  upon  the  evidence,  and  the  question  of  negli- 
gence of  construction  does  not  really  arise.  These  conclu- 
sions are:  1.  That  the  tanks  were  existent  beyond  living 
memory.  2.  That  they  were  breached  by  an  extraordinary 
flood.  3.  That  they  were  tanks  constructed  in  the  ordinary 
manner,  with  escapements  sufficient  for  all  ordinary  floods, 
and  are  such  as  are  universally  employed.  4.  That  these 
tanks  are  absolutely  necessary  to  human  existence  as  far  as 
it  depends  upon  agriculture.  5.  And,  if  there  is  anything 
in  the  point,  that  the  railway  was  constructed  with  a  full 

0)  25  L.  J.  (Ex.),  212.  O  27  L.  J.  (Ex.),  417. 
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knowledge  of  their  existence.  If  it  had  been  a  case  of 
nuisance  there  would  have  been  a  coming  to  the  nuisance. 
If  the  court  on  the  first  hearing  of  the  case  had  intended  to 
372]  apply  the  doctrine  of  *  Fletcher  v.  Rylands  (*)  nothing 
would  have  remained  but  to  assess  the  dfamages,  and  this 
was  manifestly  not  the  intention.  Coming  to  the  case,  there- 
fore, for  the  hrst  time,  I  feel  at  full  liberty  to  consider  and 
decide  upon  the  whole  matter  involved. 

''A  rule  of  English  law  is  not  a  rule  for  us  unless  it  is  a 
correct  rule,  and  it  is  quite  possible  that  a  rule  excellent 
there  may  be  wholly  inapplicable  here.  It  is  impossible  not 
to  agree  with  Baron  BramweU  that  it  is  important  to  ascertain 
the  principle  on  which  a  case  should  oe  decided,  and  in 
every  case  in  which  it  is  a  question  of  a  right,  the 
nature  of  that  right  and  its  gi-ounds  of  origin  demand  care- 
ful scrutiny.  When  a  law,  made  up,  by  cases,  determines 
that  there  is  in  a  particular  case  a  liability,  it  in  fact  decides 
that  there  has  been  an  infraction  of  right.  When  the  House 
of  Lords  and  the  Exchequer  Chamber  in  that  case  decided 
that  there  was  a  liability  to  compensate,  they,  in  fact,  de- 
cided that  a  man  has  a  right  to  store  water  only  when  he 
has  taken  complete  precautions  a^inst  its  escape,  that  the 
escape  is  irrebuttable  evidence  of  the  culpable  hurting  of  the 
right  of  another,  of  the  commission  of  an  injury,  and  that 
he  is  bound  to  compensate  for  the  damage  caused.  The 
rights  of  demand  which  we  are  here  discussing  are  in  Eng- 
lish law  called  torts,  and  by  modern  writers  on  Roman  law 
they  are  commonly  termed  obligations  arising  from  unper- 
mitted acts.  It  has  been  objected  to  this  classification  that 
all  independent  rights  of  demand  are  to  be  included  in  this 
group  which  have  for  their  object  the  preserving  unimpaired 
the  jural  condition  of  a  person,  and  restoring  it  where  it  has 
been  injured  without  legal  ground,  and  indifferently,  in  the 
first  place,  whether  the  liurtful  act  was  an  unpermitted  one 
or  not  {FoTster^  Preus  Priv.  R.^  523).  The  point  to  which 
the  attention  of  this  eminent  practical  lawyer  is  here  directed, 
is  the  fact  that  an  act,  apparently  innocent  and  not  therefore 
unpermitted,  becomes  the  basis  of  the  claim  when  damage 
actually  results.  The  English  case  is  an  example  of  this. 
The  truth,  however,  is  that  the  act  is  decided  to  be  an  un- 
permitted one  when  it  creates  the  damage,  and  this,  not 
because  damage  without  injury  is  or  can  be  a  cause  of  action, 
but  because  the  right  of  tne  neighbor  is  not  a  right  to  pre- 
vent the  building  of  a  reservoir,  but  a  right  to  prevent  his 
373]  *inine  from  being  invaded  by  water  artificially  collected. 

(')  Law  Rep.,  3  H.  L.,  330. 
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The  right  is  not  one  to  collect  any  water  at  his  pleasure,  but 
only  such  as  he  can  restrain  within  his  own  bounds.  When 
he  fails  to  restrain  it  (this  being  the  compass  of  his  right)  he 
exceeds  that  right,  infringes  the  right  of  his  neighbor,  and 
commits  an  injury.  In  that  case  of  Fletcher  v.  Rylands^ 
the  Lord  Chancellor  says  (*) : 

*'  'My  Lords,  the  principles  on  which  this  case  must  be 
determmed  appear  to  me  to  be  extremely  simple.  The  de- 
fendants, treating  them  as  the  owners  or  occupiers  of  the 
close  on  which  the  reservoir  was  constructed,  mignt  lawfully 
have  used  that  close  for  any  purpose  for  which  it  might, 
in  the  ordinary  course  of  the  enjoyment  of  land,  be  used  : 
and  if  in  what  I  may  term  the  natural  user  of  that  lana 
there  had  been  any  accumulation  of  water,  either  on  the 
surface  or  underground,  and  if  by  the  operation  of  the 
laws  of  nature  that  accumulation  of  water  had  passed  oflf 
into  the  close  occupied  by  the  plaintiff,  the  plaintiff  could 
not  have  complained  that  that  result  had  taken  place.  If  • 
he  had  desired  to  guard  himself  against  it,  it  would  have 
lain  upon  him  to  have  done  so  by  leaving  or  by  interposing 
some  barrier  between  his  close  and  the  close  of  the  defen- 
dants, in  order  to  have  prevented  that  operation  of  the  laws 
of  nature.' 

*'The  test  here  proposed  is  whether  the  accumulation 
took  place  in  the  course  of  the  natural  user  of  the  close. 
Now  it  is  very  obvious  that  the  mo^t  natural  user  of  land  is 
for  the  purposes  of  agriculture,  and  that  in  England,  until 
the  summer  of  1868,  it  never  entered  into  the  head  of  any 
Englishmen  that  the  storing  up  of  large  quantities  of  water 
could  be  essential  to  agriculture.  How  does  the  case  stand 
here?  Such  storing  is  absolutely  essential  to  the  simple 
agriculture  of  the  people.  This  cannot  be  put  more  forcibly 
or  more  truly  than  it  has  been  put  by  the  Civil  Judge. 
Laws  older  than  the  Mahomedan  domination,  as  old  as 
authentic  history,  have  recognized  the  primary  necessity  of 
such  tanks,  and  declared  the  destruction  of  them  the  great- 
est of  crimes ;  and  for  the  obvious  reason  that  they  are  the 
well  spring  of  a  people's  life — surely  the  storing  up  of  water 
is  no  mere  artificial  user  of  Indian  land  but  the  only  possible 
mode  of  natural  user.  *Looking  therefore  at  the  prin-  [374 
ciple  of  this  case,  and  not  merely  at  its  form,  I  am  Qlearly 
of^opinion  that  there  is  no  right  to  compensation  simply  be- 
cause of  damage  from  an  escape.  The  rule  upon  which  the 
relative  rights  of  men  are  to  be  determined  is  no  mere  un- 
bending formula.     The  existence  of  men  in  society  requires 

(')  Law  Rep.,  3  II.  L.,  338. 

9  Eng.  Rep.  38 
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that  each  should  sacrifice  a  portion  of  his  abstract  rights  to 

germit  of  the  coexistence  of  others.  This  has  of  course 
een  constantly  recognized.  In  this  as  in  so  many  other 
cases  the  formal  rule  of  law  is  to  be  drawn  from  the  matter 
of  which  it  is  the  regulating  principle.  In  Tipping  v.  St. 
Helenas  Smelting  Company  {')  the  necessities  of  commerce 
are  admitted  as  a  ground  for  compelling  persons  in  a  popu- 
lous town  to  put  up  with  poisonous  vapors,  althougn  the 
superior  sanctity  of  property,  always  in  England  better  con- 
sidered than  life  or  limb,  is  duly  asserted  at  page  651.  In 
Cavey  v.  Ledbitter  (')  the  Chief  Justice  points  out  the  influ- 
ence of  time,  place  and  circumstance  upon  the  question  of 
nuisance.  In  Bamford  v.  Twrnley  (")  all  the  judges  recog- 
nize the  doctrine.  At  the  close  of  the  judgment  in  the  Ex- 
chequer Chamber  in  Fletcher  v.  Rylands  (*)  the  necessities 
of  tmffic  upon  the  highway  of  trade  and  commerce  are  recog- 
nized as  grounds  for  the  more  limited  duty  imposed  upon 
carriers  and  people  throwing  down  packages  from  wharves. 
"Whether  'ootenti  non  flz  injuria  can  be  regarded  as  an 
explanation  of  the  diversity  where  people  are  not  fed  by 
ravens,  and  where  it  is  scarcely  a  matter  of  choice  with  a 
London  clerk  or  laborer  whether  he  will  go  into  the  St. 
Katharine's  Docks  or  not,  is  another  question.  The  true 
reason  of  the  rule  is  that  although  not  an  immediate  national 
economy,  wealth  and  prosperity,  with  all  other  objects  of 
man's  ethical  interest,  are  mediate  sources  of  law.  This  has 
had,  always  will  have,  and  always  ought  to  have,  an  impor- 
tant influence  upon  the  construction  of  legal  propositions. 
In  the  present  case,  I  say  agriculture  is  the  oldest  of  arts. 
It  is  still  the  one  of  the  greatest  primary  importance.  Hu- 
man life  cannot  subsist  without  it,  and,  despite  the  Lord 
Chancellor,  human  life  is  more  important  than  property. 
375]  This  art  in  the  country  from  *which  this  case  comes  is 
impossible  without  tanks  by  which  water  is  to  be  stored  to 
meet  the  terrible  drought,  which  in  their  absence  would 
wither  every  blade  of  grass,  destroy  the  cattle,  and  render 
future  culture  impossible.  This  paramount  human  interest 
requires  that  a  certain  amount  of  risk  should  be  incurred 
by  those  who,  for  the  purposes  of  gain  or  otherwise,  resort 
to  a  country  of  which  this  is  the  normal  condition.  They 
must  put  up  with  the  inconveniences.  They  have  a  perfect 
right  to  require  that  they  shall  not  be  injured  by  the  negli- 
gence of  otner  people,  but  they  have  no  right  to  be  secured 

(>)  Law  Rep.,  1  Ch.,  66;  11  H.  L.  C,         {^)  3  B.  «fe.  S.,M. 
642.  O  Law  Rep.,  1  Ex.,  266. 

(')  13  C.  B.  (N.  S.),  476. 
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at  all  events  against  consequences  resulting  from  the  natural 
user  of  the  land  and  the  changeable  character  of  the  climate. 
To  impose  such  a  duty  upon  a  landlord  here,  because  it  has 
been  imposed  elsewhere  upon  men  who  store  up  matter  which 
may  be  dangerous  and  is  not  necessary,  is  to  disregard  the 
very  principle  upon  which  that  duty  was  imposed.  These 
observations  are  sufficient  for  the  disposal  of  the  only  ques- 
tion put  in  issue  against  the  appellants,  and  I  only  remark 
upon  the  question  of  negligence  because  the  Civil  Judge 
has  done  so.     My  remarks  shall  be  very  few. 

*' As  to  the  sufficiency  of  the  precautions  to  be  used  he 
will  not  find  the  English  cases  so  clear  as  he  seems  to  have 
imagined.  In  Withers  v.  North  Kent  Railway  Company  Q) 
there  was  a  decision  to  the  elBfect  stated.  The  regular  re- 
porter, however,  has  judiciously  omitted  it,  and  because  he, 
as  well  as  the  Privy  Council  ('),  was  unable  to  reconcile  it 
with  one  which  was  decided  within  three  weeks  {Ruck  v. 
Williams  (") ).  The  doctrine  of  normal  and  abnormal  is 
pushed  to  an  extraordinary  length  in  that  case,  and  the  only 
inference  which  it  seems  possible  to  draw  is,  that  Commis- 
sioners of  Sewers  are  bound  to  greater  foresight  than  rail- 
wajr  companies.  The  doctrine  of  the  Privy  Council  case 
again,  not  by  any  means  going  to  the  length  of  the  case  in 
the  Exchequer,  was  disapproved  of  in  Czech  v.  OeneraZ  Steam 
Navigation  Company  (*),  where  Willes,  J.,  declares  that  the 
throwing  the  burden  of  proof  on  the  railway  company  simply 
on  account  of  the  accident  was  wrong  in  the  opinion  of  Erie, 
C.J.  It  cannot  be  said,  therefore,  that  the  English  doctrine 
is  in  a  verjr  settled  state.  It  *certainly  seems  that  if  a  [376 
passenger  injured  by  a  railway  company  is  required  to  prove 
that  there  was  negligence,  that  company  being  carriers  for 
hire,  the  rule  cannot  reasonably  be  otherwise  where,  without 
any  contractual  relation,  a  man  is  to  be  made  liable  for  culpa 
in  the  non-performance  of  the  duty  'of  exercising  in  his 
habitual  conduct  a  certain  foresight  and  circumspection  of 
especially  abstaining  from  operating  hurtfuUy  upon  the 

Sroperty  of  others.  He  who  acts  in  contrariety  to  tnis  civic 
uty  without  any  definite  design  whatever  is  found  in  culpa? 
Holtzendorflf,  Enclypadie  ii.,  p.  242.  If  therefore  the  ques- 
tion of  negligence  had  been  an  issue,  I  should  consider  it 
not  proved.  The  finding  of  the  Civil  Judge  on  this  point 
was  not  contested  at  the  bar.  For  the  same  reason  I  do  not 
think  it  necessary  to  consider  what  construction  ought  to  be 
put  upon  the  passage  at  the  close  of  the  Lord  Chancellor's 

(•)  27  L.  J.  (Ex.),  417.  (■■')  3  H.  A  N..  308. 

(•)  1  Moore,  P.  C.  (N.S.),  101.  (*)  Law  Rep.,  3  ('.  P.,  14-16. 
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judgment  in  Tipping  v.  8t,  Helenas  Sinelting  Company  Q) 
with  respect  to  prescription,  or  to  consider  what  influence 
the  antiquity  of  the  tanks  ought  to  have  upon  this  question. 

*'My  conclusions  are,  that  on  the  true  understanding  of 
the  case  of  Fletcher  v.  Rylands  (*),  the  Civil  Judge's  decree 
is  right ;  that  if  otherwise  the  imposing  of  such  a  duty  upon 
a  landowner  is  forbidden  by  precisely  the  same  principles 
as  have  forbidden  the  imposition  upon  wharfingers,  railway 
companies,  and  shipowners.  That  this  attempt  would  never 
have  been  made  if  the  final  decision  had  rested  with  judges 
conversant  with  the  necessities  of  the  country,  and  that  it 
has  only  been  made  in  the  hope  that  such  a  rule  may  be  im- 
posed elsewhere  by  judges  not  so  conversant.  It  is  mv  hope 
and  belief  that  that  attempt  will  not  be  successful ;  if  it  is  I 
can  imagine  nothing  more  calamitous  to  the  Hindu  than 
what  is  called  opening  up  the  resources  of  the  country. 
Either  he  must  throw  his  land  out  of  cultivation,  or,  without 
proof  of  any  negligence  on  his  side,  be  compelled  to  com- 
pensate for  damages  resulting  from  natural  cultivation,  to 
works  centuries  in  advance  of  his  immediate  social  necessi- 
ties, and  expensive  beyond  any  which  these  actual  necessi- 
ties would  have  generated. 

*' I  entertain  neither  doubt  nor  hesitation  in  dismissing 
this  appeal  with  costs." 

And  Mr.  Justice  Innes  said :  ''  If  a  man  causes  injury  to 
377]  another,  *and  damage  follows,  he  is  answerable  for  the 
act  from  which  the  injury  has  arisen  if  he  could  have  avoided 
it.  About  the  damage  in  this  case  there  is  no  question ; 
then  was  there  injury  \  Was  there,  by  any  avoidable  act  or 
omission  of  defendant,  a  breach  of  an  obligation  due  to 
plaintiff.  What  is  the  obligation  of  defendant  as  to  keeping 
these  tanks  from  bursting  and  causing  mischief  ?  The  tanks 
are  ancient.  They  are  maintained  as  they  have  been  imme- 
moriallj^  used  for  the  purposes  of  irrigation,  according  to  a 
svstem  in  use  throughout  this  part  of  India.  The  state  is 
tne  general  landlord,  but  in  some  parts  of  the  country  it  has 
made  over  certain  of  its  rights  as  landlord  to  zemindars  like 
the  defendant,  who  thus  became  vested  with  the  duties  of 
management  which  previously  appertained  to  the  state. 
One  of  the  duties  which  the  stat«  nas  always  recognized  as 
appertaining  to  itself  is  the  maintenance  of  old  and  the  ex- 
tension, wherever  practicable,  of  new  works  of  irrigation. 
The  reason  is  obvious.  Where  works  of  irrigation  are  in 
existence,  a  population  gradually  gathers  in  tne  neighbor- 
hood, and  land  is  taken  up  and  brought  under  cultivation 

(')  11  H.  L.  C,  642.  (•)  Law  Rep.,  3  H.  L.,  380. 
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on  the  faith  of  the  works  being  maintained.  Water  brings 
with  it  abundance  in  good  seasons,  and  enables  jprovision  to 
be  made  against  seasons  of  scarcity.  If  the  maintenance  of 
these  works  is  abandoned,  the  population  dwindles  with  the 
diminution  of  the  means  of  subsistence,  becomes  impover- 
ished, and  finally  disappears.  The  state  also  suffers  m  the 
loss  of  revenue  which  follows  the  diminution  of  abundance. 
When,  therefore,  irrigation  works  have  been  constituted  and 
maintained,  and  proved  conducive  to  the  increase  of  popu- 
lation and  wealth,  it  seems  obvious  that  their  maintenance 
ought  to  be  continued,  and  that  the  state,  in  recognizing  its 
duty  to  maintain  them,  has  acted  upon  the  view  that  their 
maintenance  is  necessary  to  the  prosperity  and  advancement 
of  the  country.  The  tanks  of  this  defendant  are  in  the  same 
position  in  this  respect  as  the  other  works  under  the  direct 
management  of  the  state.  Now,  it  appears  to  me'  that  in 
this  country,  that  which  the  state  has,  m  the  interests  of  the 
community,  taken  upon  it  to  maintain,  it  has  impressed  with 
the  character  of  lawfulness,  and  although  the  maintenance 
of  it  may  be,  in  some  particular  cirumstances,  dangerous 
to  the  interests  of  private  persons,  it  is  by  the  character 
which  the  state,  acting  for  the  community,  has  impressed 
upon  it,  ^removed  from  the  class  of  dangerous  and  [378 
noxious  things  which  a  man  brings  and  keeps  at  his  peril, 
*  whether^  (as  expressed  by  Blackburn^  J.,  m  Fletcher  v. 
Bylands  (*) )  '  the  things  so  brought  be  beasts  or  water,  or 
filth  or  stenches,'  and  is  properly  placed  on  a  footing  with 
the  class  of  dangerous  trades  and  occupations  in  England, 
for  which  there  is  legislative  sanction.  In  such  cases,  what 
is  authorized  to  be  done  must  be  done  in  a  careful  manner. 
This  is  the  whole  obligation ;  in  other  words,  negligence 
causing  damage  gives  a  cause  of  action ;  but  unless  there  be 
negligence  there  is  no  action  for  damage  caused  by  acts 
within  the  scope  of  the  express  or  necessarily  implied  au- 
thority conferred  by  the  law.  See  Jones  v.  Festiniog  Hall- 
way {*\  ia  which  Vaughanv.  Ta^jfT  Vale  Hailway  Company  Q 
isquoted,  and  the  recent  case  of  Smith  v.  London  and  SoiUh 
Western  Hailway  Company  (*)  (decided  in  the  Exchequer 
Chamber). 

*'Now,  it  is  conceded  that  in  this  case  the  defendant  had 
so  maintained  the  tanks  up  to  the  date  of  the  damage  occur- 
ring that  for  twenty  years  they  had  not  burst ;  and  the  evi- 
dence shows  that  but  for  the  extraordinary  rainfall  there  was 
no  reason  for  apprehension.     They  were  of  the  ordinary  con- 

0)  Law  Rep.,  1  Ex.,  280.  (»)  29  L.  J.  (Ex.),  241;  6  H.  AN.,  679. 

(«)  87  L.  J.  (Q.B.),  214.  (♦)  40  L.  J.,  (C.P.),  21. 
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struction  of  most  of  the  government  tanks ;  but  it  is  con- 
ceded that  some  tanks  have  stone  weirs,  which  oflfer  greater 
security  for  the  gradual  escape  of  an  unusual  influx  of  wa- 
ter than  those  of  these  tanks.  But  I  agree  with  the  judge 
that  defendant  was  not  bound  to  avail  himself  of  the  last 
results  of  science,  and  that  there  was  no  want  on  his  part  of 
proper  care  and  precaution. 

"For  the  reasons  just  given  I  think  that  the  nature  of  these 
tanks,  as  shown  in  the  defence,  is  such  as  to  exempt  defen- 
dant from  responsibility  for  damage  caused  m  the  mainte- 
nance of  them,  unless  there  has  been  negligence  on  his  part 
giving  occasion  to  the  damage.  There  has  clearly  been  no 
negligence,  and  I  agree  in  dismissing  this  appeal  with  costs." 

^itJohn  Kaf slake,  Q.C.,  Mr.  Walkin  Williams ^  Q.C.,  and 
Mr.  Mansel  Jones,  for  the  appellants :  The  principle  appli- 
379]  cable  to  cases  like  this  is  accurately  laid*down  in 
Fletcher  v.  Rylands  (*).  Lord  Cran worth  tnere  said :  "  If  a 
person  brings  or  accumulates  on  his  land  anything  which,  if 
it  should  escape,  may  cause  damage  to  his  neighbor,  he  does 
so  at  his  peril.  If  it  does  escape  and  cause  damage,  he  is 
responsible,  however  careful  he  may  have  been,  and  whatever 
precautions  he  may  have  taken  to  prevent  the  damage." 

So  also  Lord  Cairns  said  (*) :   ''  If  the  defendants,  not  stop- 

})ing  at  the  natural  use  of  their  close,  had  desired  to  use  it 
or  any  purpose,  which  I  may  term  a  non-natural  use,  for 
the  purpose  of  introducing  into  the  close  that  which  in  its 
natural  condition  was  not  in  or  upon  it,  for  the  purpose  of 
introducing  water  either  above  or  below  ground  in  quantities 
and  in  a  manner  not  the  result  of  any  work  or  operation  on 
or  under  the  land ;  and  if  in  consequence  of  their  doing  so, 
or  in  consequence  of  any  imperfection  in  the  mode  of  their 
doing  so,  the  water  came  to  escape  and  to  pass  oflf  into  the 
close  of  the  plaintiff,  then  it  appears  tp  me  that  that  which  the 
defendants  were  doing,  they  were  doing  at  their  own  peril." 
See  also  Filliter  v.  Phippard  (*) ;  Tuberml  v.  ^amp  {*) ; 
Jones  V.  Festiniog  Railway  Company  (*) ;  Vaughan  v.  Taff 
Railway  Company  {*) ;  Ruck  v.  Williams  (').  Here  the  use 
of  the  land  was  not  a  natural  use.  It  cannot  be  said  to  be 
a  natural  use  to  store  up  water  in  quantities  so  large  that  it 
may  escape  and  damage  your  neighbors.  When  you  are 
building  a  water-tank,  it  is  not  sufficient  to  make  it  large 
enough  to  contain  the  amount  of  water  that  falls  ordinarily. 

(')  Law  Eep.,  8  H.  L.,  840.  (»)  Law  Rep.,  8  Q.  B.,  738. 

(«)  Ibid.,  839.  («)  29  L.  J.  (Ex.),  247 ;  6  H.  A  N.,  679. 

(')  11  Q.  B.,  847.  C)  27  L.  J.  (Ex.),  867;  8  H.  <fe  N.,  808. 
(*)  1  Salk.,  18. 
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It  is  proper  to  expect  extraordinary  falls  of  rain  and  to  make 
provision  therefor.  There  is  ordinary  ."extraordinary" 
weather  against  which  to  provide.  If  a  man  keeps  a  lion  in 
a  cage,  and  the  cage  is  strnck  by  lightning,  and  tlie  lion  let 
loose,  is  he  to  say  it  was  the  act  of  God  ?  The  damage  is 
done  becanse  he  Keeps  a  dangerous  thing  which  is  liable  to 
be  let  loose.  If  a  man  has  a  fire  in  his  house,  and  the  fire 
extends  to  his  neighbor's  house,  he  will  be  liable,  even 
though  there  were  no  negligence  on  his  part.  It  cannot 
make  any  difference  as  to  the  damage  here,  that  the  tanks 
are  of  great  use  to  the  landowner  and  his  *tenant8.  [380 
With  regard  to  the  argument  of  coming  to  a  nuisance,  it 
is  not  a  (juestion  of  nuisance  at  all.  We  could  not  restrain 
them  by  injunction ;  all  we  could  say  would  be,  if  you  place 
or  keep  this  artificial  structure  on  the  land,  so  as  to  be  dan- 

ferous  to  your  neighbors,  then  vou  must  be  responsible  for 
amages :  Tipping  v.  8t,  Helen  s  Smelting  Company  {^\.  If 
the  reservoir  exists  for  anjr  number  of  years,  the  zemindar 
does  not  acquire  a  prescriptive  right  to  allow  water  to  escape. 
With  regard  to  negligence,  the  courts  below  have  wholly 
misinterpreted  the  law  as  to  it. 

Mr.  Leith^  Q.C.,  and  Mr.  8.  O.  Chrady^  for  the  respondent : 
Our  arguments  are :  First,  the  general  law  of  England  is  not 
applicable  here.  Secondljr,  if  it  were,  the  case  of  Fletcher 
V.  UylandB  (")  is  not  applicable.  And,  thirdly,  if  it  were, 
then  this  case  comes  within  the  exceptions  that  are  alluded 
to  in  Fletcher  v.  Rylands  (').  The  facts  in  Fletcher  v.  By- 
lands  are  wholly  different  from  the  facts  here ;  for  there  a 
man  had  brought  on  the  land  something  for  his  own  pur- 
poses. He  was  under  no  obligation  to  maintain  it  there ;  he 
could  have  removed  it  whenever  he  liked.  Here  the  reser- 
voir was  an  integral  portion  of  the  land  as  the  respondent 
received  it.  There  was  no  voluntary  act  on  his  part  in. 
placing  it  there.  It  would  have  been  a  crime  on  his  part  to 
remove  it.  He  took  all  reasonable  and  proper  precautions 
to  prevent  the  tanks  from  bursting.  But  the  escape  of  the 
water  was  the  result  of  unavoidable  circumstances,  over 
which  he  had  no  control.  The  appellants  in  their  plaint  did 
not  charge  the  respondent  with  negligence.  [They  referred 
also  to  Mayor  of  Lyons  v.  East  IiMia  Company  (*).] 

July  3.  Their  lordships  having  reserved  their  judgment, 
it  was  now  delivered  by 

The  Right  Hon.  Sir  Robert  P.  Collier  :  The  Madras 
Railway  Company  claimed  in  this  suit  damages  against  the 

(')  Law  Rep.,  1  Ch.,  66;  11  H.  L.  C,        (*)  Law  Rep.,  8  H.  L.,  330. 
642.  (»)  1  Moore,  P.  C,  175. 
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381]  defendant,  the  zemindar  of  Carvatenagarum,  for  *inju- 
ries  occasioned  to  their  railway  and  works  by  the  bursting 
of  two  tanks  upon  his  land. 

The  defendant  denied  that  the  injuries  complained  of  re* 
suited  from  the  bursting  of  the  tanks ;  he  asserted  that  if 
they  did  so  arise,  the  bursting  was  caused  bv  no  act  or  neg- 
ligence of  his,  but  by  vis  ToaQor^  or  the  act  of  God.  He  fur- 
ther pleaded  in  these  terms : 

"  The  tanks  referred  to  in  the  plaint  have  existed  from 
time  immemorial,  and  are  requisite  and  absolutely  necessary 
for  the  cultivation  and  enjoyment  of  the  land,  which  cannot 
be  otherwise  irrigated ;  and  the  practice  of  storing  water  in 
such  tanks  in  India,  and  particularly  in  this  district  and  in 
the  zemindanr  of  Carvatenagaram  and  the  adjacent  dis- 
tricts, is  lawful,  and  is  sanctioned  by  usage  and  custom. 
The  said  zemindary  is  a  hilly  district,  and  tne  ryots  will  be 
unable  to  carry  on  their  cultivation  without  such  tanks, 
they  being  the  chief  source  of  irrigation,  and  the  omis- 
sion to  store  quantities  of  water  in  such  tanks  will  be  at- 
tended with  consequences  dreadful  to  the  inhabitants  'of 
the  country. 

''  The  defendant  could  not  have  avoided  collecting  a  quan- 
tity of  water  in  the  tanks  during  the  monsoon,  ana  he  has 
not  failed  to  use  any  reasonable  care  that  may  be  expected 
from  him.  There  were  also  several  tanks  and  channels 
above  his  tank  belonging  to  government  and  other  people, 
which  also  burst  at  the  same  time." 

He  also  contended  that  the  damage  arose  through  want 
of  proper  care  on  the  part  of  the  appellants  in  the  construc- 
tion of  their  works,  but  this  contention  was  abandoned.  It 
was  found  bv  both  courts,  and  it  is  not  now  disputed,  that 
the  works  of  the  plaintiffs  did  suffer  serious  damage  from 
the  bursting  of  the  tanks ;  these  last  two  questions,  therefore, 
need  not  be  further  referred  to. 

The  issues,  as  far  as  they  are  material  to  this  appeal, 
agreed  to  by  the  parties,  were : 

1.  Whether  the  injuries  complained  of  were  the  result  of 
^is  Tnajor,  or  the  act  of  God,  or  other  influences  beyond  the 
defendant's  control. 

2.  Whether  defendant  is  liable  for  any,  and  if  so  what, 
damages  sustained  by  the  plaintiffs. 

The  evidence  given  in  the  cause  may  be  summarized  as 
382]  *f oUows :  It  was  shown  that  the  tanks  of  the  defen- 
dant, which  were  ancient  tanks,  the  date  of  their  origin  not 
appearing,  were  constructed  in  the  usual  manner,  that  the 
banks  were  properly  attended  to  and  kept  in  repair,  that 
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sluices  and  outlets  for  the  water  were  provided,  of  the  kind 
usually  employed  both  in  private  and  government  tanks, 
and  usually  found  sufl5cient,  and  which  had  proved  suffi- 
cient to  prevent  any  overflow  or  bursting  of  the  tanks  in 
question  for  twenty  years  ;  but  that  an  improved  description 
of  sluice,  of  recent  introduction,  would  be  still  more  effica- 
cious. That  at  or  some  days  before  the  accident  there  had 
been  an  unusual  and  almost  unprecedented  fall  of  rain,  de- 
scribed by  the  deputy-inspector  of  the  railway  as  the 
heaviest  he  had  ever  seen  during  his  residence  oi  thirteen 
years  in  the  locality,  and  by  witnesses  for  the  defendant  as 
exceeding  any  fall  of  rain  for  twenty  years ;  that  this  extra- 
ordinary flood,  which  caused  the  neighboring  river  to  over- 
flow, and  possibly  brought  down  to  the  tanks,  whose 
overflowing  is  complained  of,  the  contents  of  other  tanks  at 
higher  levels,  proved  more  than  the  sluices  could  carry  off, 
that  the  banl^  of  the  tanks  were  overflowed,  and  finally 
carried  away. 

Upon  these  facts  the  acting  Civil  Judge  of  the  Civil  Court 
of  Cnittoor  found  for  the  defendant,  holdine  that  he  was  not 
liable  in  the  absence  of  negligence,  and  that  ne  had  not  been 
negligent.  This  judgment  was  affirmed  by  the  High  Court 
on  appeal. 

The  appellant  now  contends  that  the  judgment  of  the  High 
Court  should  be  reversed  on  two  grounds : 

Ist.  That  the  defendant,  by  storing  up  water  on  his  land, 
rendered  himself  liable  in  damages,  should  it  escape  and  do 
injury  to  other  persons,  even  though  he  might  not  nave  been 
guilty  of  negligence. 

2d.  That  Doth  the  Indian  courts  have  applied  an  erro- 
neous rule  of  law  to  the  consideration  of  the  question  of 
negligence. 

The  case  mainly  relied  upon  in  support  of  the  first  conten- 
tion is  Fletcher  v.  Rylanas  (*),  whicn  it  becomes  necessary 
to  examine.  In  that  case  the  plaintiffs,  the  owners  of  a 
mine,  sued  for  damages  the  defendants,  owners  of  some  ad- 
jacent land,  who  had  constructed  a  reservoir  on  their  land 
for  the  purpose  of  working  a  mill,  from  which  reservoir 
water  flowed  through  some  disused  mining  works  *into  [383 
the  plaintiff's  mine,  and  flooded  it.  It  was  held  by  the 
Exchequer  Chamber  and  by  the  House  of  Lords  that  the 

?laintins  were  entited  to  damages  against  the  defendants, 
he  grounds  of  this  judgment  are  stated  very  clearly  and 
shortly  by  the  then  Lord  Chancellor  (Lord  Cairns),  and 
Lord  Gran  worth.     The  Lord  Chancellor  says : 

(»)  Law  Rep.,  8  H.  L.,  880. 

9  Eng.  Rep.  39 
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"The  principles  on  which  this  case  must  be  determined 
appear  to  me  to  be  extremely  simple.  The  defendants,  treat- 
ing them  as  the  owners  and  occupiers  of  the  close  on  which 
the  resenroir  was  constructed,  might  lawfully  have  used  that 
close  for  any  purpose  for  which  it  might,  in  the  ordinary 
course  of  the  enjoyment  of  the  land,  oe  used ;  and  if,  in 
what  I  may  term  the  natural  use  of  that  land,  there  had 
been  any  accumulation  of  water,  either  on  the  sur&ice  or 
underground ;  and  if,  by  the  operation  of  the  laws  of  nature, 
that  accumulation  of  water  had  passed  oflE  into  the  close 
occupied  by  the  plaintiff,  the  plaintiff  could  not  have  com- 
plained that  that  result  had  taken  place.  If  he  had  desired 
to  guard  himself  against  it,  it  would  have  lain  upon  him  to 
have  done  so,  by  leaving  or  by  interposing  some  oarrier  be- 
tween his  close  and  the  close  of  the  defendants,  in  order  to 
have  prevented  that  operation  of  the  laws  of  nature.  .  .  . 
On  the  other  hand,  ii  the  defendants,  not  stopping  at  the 
natural  use  of  their  close,  had  desired  to  use  it  for  any  pur- 
pose which  I  may  term  a  non-natural  use,  for  the  purpose 
of  introducing  into  the  close  that  which,  in  its  natural  con- 
dition, was  not  in  or  upon  it,  for  the  purpose  of  introducing 
water  either  above  or  below  ground  in  quantities,  and  in  a 
manner  not  the  result  of  any  work  or  operation  on  or  under 
the  land ;  and  if  in  consequence  of  their  doing  so,  or  in  con- 
sequence of  any  imperfection  in  the  mode  of  their  doing  so, 
the  water  came  to  escape  and  pass  off  into  the  close  of  the 
plaintiff,  then  it  appears  to  me  that  that  which  the  defen- 
dants were  doing,  tnev  were  doing  at  their  own  peril ;  and 
if,  in  the  course  of  their  doing  it,  the  evil  arose  ....  of 
the  escape  of  the  water  and  its  passing  away  to  the  close 
of  the  plaintiff,  and  injuring  the  plaintiff,  then,  for  the  con- 
sequence of  that,  in  my  opinion,  the  defendants  would  be 
liable." 

Lord  Cranworth  thus  states  the  principle  of  the  decision : 
*'If  a  person  brings  and  accumulates  on  his  land  anything 
384]  *which,  if  it  should  escape,  may  cause  damage  to  his 
neighbor,  he  does  so»at  his  peril.  It  it  does  escape  and 
cause  damage,  he  is  responsible,  however  careful  ne  may 
have  been,  and  whatever  precautions  he  may  have  taken  to 
prevent  the  damage  ....  and  the  doctrine  is  founded  in 
good  sense.  For  when  one  person  in  managing  his  own 
affairs,  causes,  however  innocently,  damage  to  another,  it  is 
obviously  only  just  that  he  should  be  the  party  to  suffer. 
He  is  bound  sic  uti  stu)  id  mm  Icedat  aZienuviy 

But  the  principle  that  a  man,  in  exercising  a  right  which 
belongs  to  nim,  maybe  liable,  without  negligence,  for  injury 
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done  to  another  person,  has  been  held  inapplicable  to  rights 
conferred  by  statute.  This  distinction  was  acted  upon  in 
Vaughan  v.  Taff  Vale  Railway  Company  (*),  where  it  was 
held  by  the  Exchequer  Chamber  that  a  railway  company 
were  not  responsible  for  damage  from  fire  kindled  by  sparks 
from  their  locomotive  engine,  in  the  absence  of  negligence, 
because  they  were  authorized  to  use  locomotive  engines  by 
statute.  Cfhief  Justice  Cockbum  observes,  '*  where  the 
legislature  has  sanctioned  and  authorized  the  use  of  a  par- 
ticular thing,  and  it  is  used  for  the  purpose  for  which  it  was 
authorized,  and  every  precaution  has  been  observed  to  pre- 
vent injury,  the  sanction  of  the  legislature  carries  with  it 
this  consequence,  that  if  damages  result  from  the  use  of  such 


a  thing  independently  of  negligence,  the  person  using  it  is 
not  responsible."  This  view  is  fortified  by  the  considera- 
tion that  the  legislature  may  be  presumed  not  to  have  con- 
ferred special  powers  on  persons  or  companies  without 
being  satisfied  that  the  exercise  o'f  them  would  be  for  the 
benefit  of  the  public,  as  well  as  of  the  grantees.  On  the 
same  principle  it  was  decided  that  a  waterworks    com- 

Bany  laying  down  pipes  by  a  statutory  power,  were  not 
able  for  damages  occasioned  by  water  escaping  in  con- 
sequence of  a  fire-plug  being  forced  out  of  its  place  by  a 
frost  of  unusual  severity:  Blyth  v.  Birmingham  Wazer- 
works  Company  i^). 

On  the  other  hand,  in  Jones  v.  Festiniog  Railway  Com- 
pany ^\  it  was  held  that  a  railway  company  which  had 
not  express  statutable  power  to  use  locomotive  engines, 
was  liaole  for  damage  done  *by  fire  proceeding  from  [385 
them,  though  negligence  on  the  part  of  the  company  was 
negatived. 

It  has  been  argued  on- the  part  of  the  respondent  that  the 
case  of  Fletcher  v.  Rylands  O,  decided  on  the  relations  sub- 
sisting between  adjoining  landowners  in  this  country,  has 
no  application  whatever  to  India.  Though  that  case  would 
not  be  binding  as  an  authority  upon  a  court  in  India  not 
administering  English  law,  their  lordships  are  far  from  hold- 
ing that,  decided  as  it  was,  on  the  application  of  the  maxim, 
sic  utere  tuo  ut  alienum  non  l(Baas^  expressing  a  princi- 
ple recognized  by  the  laws  of  all  civilized  countries,  it 
does  not  afford  a  rule  applicable  to  circumstances  of  the 
same  character  in  India — they  are  of  opinion,  however,  that 
the  circumstances  of  the  present  case  are  essentially  dis- 
tinguishable. 


5  H.  4  N..  679.  (»)  Law  Rep.,  3  Q.  B.,  783. 

25  L.  J.  (Ex.),  212.  (*)  Law  Rep.,  8  H.  L.,  880. 
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The  tanks  are  ancient,  and  formed  part  of  what  ma^  be 
termed  a  national  system  of  irrigation,  recognized  by  Hindu 
and  Mahomedan  law,  by  r^ulauons  of  the  East  India  Com- 
pany, and  by  experience  older  than  histonr,  as  essential  to 
the  welfare,  and,  indeed,  to  the  existence  of  a  large  portion 
of  the  population  of  India.  The  public  duty  of  maintaining 
existing  tanks,  and  of  constructing  new  ones  in  many  places, 
was  originally  undertaken  by  the  government  of  India,  and 
upon  the  settlement  of  the  country  has,  in  many  instances, 
devolved  on  zemindars,  of  whom  the  defendant  is  one.  The 
zemindars  have  no  power  to  do  away  with  these  tanks,  in 
the  maintenance  of  which  large  numbers  of  people  are  in- 
terested, but. are  charged  under  Indian  law,  by  reason  of 
their  tenure,  with  the  duty  of  preserving  and  repairing 
them.  From  this  statement  of  facts  referred  to  in  the  judg- 
ment of  the  High  Court,  and  vouched  by  history  and  com- 
mon knowledge,  it  becomes  apparent  that  the  defendant  in 
this  case  is  in  a  very  different  position  from  the  defendants 
in  Fletcher  v.  RylanAs  T). 

In  that  case  the  defendants,  for  their  own  purposes, 
brought  upon  their  land  and  there  accumulated  a  large 
quantity  of  water  by  what  is  termed  by  Lord  Cairns  '*  a  non- 
natural  use"  of  their  land.  They  were  under  no  obligation, 
public  or  j)rivate,  to  make  or  to  maintain  the  reservoir ;  no 
rights  in  it  had  been  acquired  by  other  persons,  and  they 
could  have  removed  it  if  they  had  thought  fit.  The  rights 
386]  and  liabilities  of  the  defendant  appear  to  their  ♦lord- 
ships much  more  analogous  to  those  of  persons  or  corpora- 
tions on  whom  statutory  powers  have  been  conferred  and 
statutory  duties  imposed.  The  duty  of  the  defendant  to 
maintain  the  tanks  appears  to  their  lordships  a  duty  of  very 
much  the  same  description  as  that  of  the  railway  company 
to  maintain  their  railway ;  and  they  are  of  opimon  that,  if 
the  banks  of  his  tank  are  washed  away  by  an  extraordinary 
flood  without  negligence  on  his  part,  he  is  no  more  liable  for 
damage  occasioned  thereby  than  they  would  be  for  damage 
to  a  passenger  on  their  line,  or  to  the  lands  of  an  adjoining 
proprietor  occasioned  by  the  banks  of  the  railway  being 
washed  away  under  similar  circumstances.  See  WUhers  v. 
North  KerU  Railway  Company  ('). 

The  second  ground  on  which  the  appellant  relied  was  not 
so  clearly  stated ;  their  lordships  understood  it  to  be,  in  sub- 
stance, tnat  the  court  below  and  the  High  Court  estimated 
by  a  wrong  standard  the  amount  of  care  which  the  law  re- 
quires of  the  defendant. 

0)  Law  Rep.,  3  VL  L.,  880.  («)  27  L.  J.  (Ex.),  417. 
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It  Bhonld  be  observed  that  the  question  of  negligence  was 
little,  if  at  all,  argued  in  the  High  Court.  The  juage  of  the 
court  below  quotes  and  applies  to  the  case  the  following 
definition  of  negligence  by  Baron  Alderson:  "Negligence 
consists  in  the  omitting  to  do  something  that  a  reasonable 
man  would  do,  or  in  the  doing  something  that  a  reasonable 
man  would  not  do,  in  either  case  unintentionally  causing 
mischief  to  athird^rty ;"  and  the  High  Court  confirm  this 
view  of  the  law.  Without  adopting  every  expression  of  the 
judge  of  the  inferior  court,  their  lordships  are  unable  to  say 
that  the  case  has  been  decided  on  an  erroneous  view  of  the 
law.  On  the  question  of  fact  whether  or  not  negligence  was 
proved  by  the  evidence,  they  see  no  sufficient  reason  for  de- 
parting from  their  ordinary  rule  of  not  disturbing  the  con- 
current finding  of  two  courts. 

For  these  reasons  their  lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Solicitors  for  the  appellants :  Freshjlelds. 
Solicitors  for  the  respondent :  Keen  &  Rogers. 


[Law  Reports,  1  Indian  Appeals,  887.] 
J.C.(»),  June  18, 19,  20;  Jnly  24,  1874. 

*Ganendeo  Mohun  Tagobe,  Apjpellant :  and  Rajah  [387 

JUTTENDJRO  MOHUN  TaGOBE,    OpENDBO  MoHUN  TagORE, 

DooEGA  Persaud  Mookerjee,  Broojendro  Bhoosun 
Chatterjee,  and  Chunder  Mohun  Chatterjee  (Trus- 
tees), Respondents. 

ON   APPEAL  FROM   THE   HIGH   COURT   OF   JUDTOATUBE   AT   FOBT   WILLIAIC, 

IN   BENGAL. 

Where  a  deyise  is  to  determine  on  the  devisee  oeasing  to  use  a  certain  honse  as 
his  residence,  and  no  manner  or  period  of  residence  is  prescribed,  exclusive  residence 
is  not  supposed  to  be  meant;  the  occasional  use  of  the  honse  and  keeping  an  estab- 
lialiment  in  it  with  the  intention  of  again  using  it  as  a  residence  is  a  sufficient  com- 
pliance with  the  condition. 

Question  raised  as  to  what  is  a  sufficient  compliance  with  the  condition  of  using  a 
Boitokanah  house  as  a  residence. 

The  condition  as  to  cesser  does  not  arise  in  consequence  of  the  devisee  not  using 
the  house  in  any  sense  as  his  residence  for  four  years  after  the  testator's  death,  where 
the  delay  can  be  justified  by  the  pendency  of  a  suit  brought  to  defeat  his  title,  and 
by  his  inability  to  obtain  possession  of  the  whole  of  the  house  from  trustees,  and  by 
the  unfit  state  of  the  house  for  residence  owing  to  the  want  of  repairs,  which  were  in 
progress. 

(1)  Preami:  The  Right  Hon.  Sir  Jambs  W.  Colvile,  The  Right  Hon.  Sir  Barnes 
Peacock,  The  Right  Hon.  Sir  Montague  £.  Smith,  and  The  Right  Hon.  Sir  Robert 

P.  COLUBR. 
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This  was  an  appeal  from  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William,  in  Bencal, 
dated  the  19th  of  May,  1873,  on  a  hearing  before  the  Hon. 
Mr.  Justice  Macpherson  and  the  Hon.  Mr.  Justice  Pontifex, 
whereby  it  was  ordered  and  decreed  that  the  appellant's 
suit  should  be  dismissed  with  costs.  The  object  of  the  suit 
was  to  have  it  declared  that  the  interest  of  the  respondent, 
Juttendro  Mohun  Tagore,  in  the  property  of  fche  late  Hon. 
Prosono  Coomar  Tagore  ceased  on  the  16th  of  January, 
1869,  and  to  obtain  possession  of  the  property  for  the  ap- 
pellant. 

The  facts  of  the  case  are  sufficiently  set  forth  in  the  judg- 
ment. The  chief  question  for  the  consideration  oi  the 
388]  Judicial  Committee  *wa8  as  to  whether  the  provis- 
ions of  the  will  of  the  Hon.. Prosono  Coonaar  Tagore  (which 
had  formed  the  subject  of  a  former  appeal  to  Her  Majesty 
in  Council)  had  been  complied  with  as  to  the  respondent 
Juttendro  using  the  Boitokanah  house  as  his  residence. 
The  testator  had  provided  that  if  the  devisee  should  cease 
"to  use,  as  his  residence  in  Calcutta,  the  Boitokanah  house 
and  premises,  then  the  devise  should  cease  and  determine." 
The  appellant  contended  that  the  respondent  Juttendro  had 
ceased  to  use  the  house  as  his  residence.  Juttendro,  on  the 
other  hand,  contended  that  he  had  been,  and  now  was,  using 
it  as  his  residence. 

Another  of  the  questions  was  as  to  whether  there  had  not 
been  a  breach  of  the  condition  as  to  residence,  in  conse- 
quence of  the  respondent  not  having  used  the  Boitokanah 
house  in  any  sense  as  a  residence  between  the  28th  of 
August,  1868,  when  the  testator  died,  and  the  completion  of 
some  large  repairs  in  October,  1872.  The  respondent  con- 
tended that  this  delay  was  justified  by  the  pendency  of  a 
suit  brought  by  the  appellant  to  defeat  the  respondent's 
title  altogether;  by  his  inability  to  get  possession  of  the 
entire  house  from  the  trustees ;  and  by  the  unfit  state  of 
the  house  for  residence  owing  to  the  want  of  repairs. 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Leithy  Q.C.,  (with 
them  Mr.  /.  D,  Bell^  Mr.  Forbes^  and  Mr.  Lawrence  Biale\ 
for  the  appellant :  In  the  court  below  it  was  urged  that, 
inasmuch  as  the  limitations  to  take  effect  on  the  determi- 
nation of  Juttendro' s  interest  had  been  declared  to  be  void, 
the  condition  as  to  cesser  also  fell  to  the  ground,  and  the 
heir  could  take  no  advantage  of  a  breach  of  it.  But  the 
interest  of  the  devisee  is  to  cease  on  the  cessation  of  resi- 
dence, irrespectively  of  these  limitations. 

Then  it  was  said  that  until  Juttendro  became  entitled  to 
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a  conveyance  from  the  trustees  on  the  death  of  the  last  an- 
nuitant, the  condition  as  to  cesser  would  not  attach ;  that 
this  was  shown  by  the  fact  that  one  of  the  causes  of  forfeit- 
ure was  non-payment  of  the  government  jumma ;  that  this 
being  very  much  more  than  the  Rs.30,000  a  year  to  which 
only  Juttendro  would  be  entitled  before  there  was  a  surplus 
income,  the  testator  could  not  have  meant  that  there  should 
be  a  forfeiture  in  default  of  the  ^respondent  paying  a  [389 
very  much  larger  sum  than  he  was  getting  at  the  time. 
However,  we  contend  that  it  is  clear  that  the  testator  in  this 
clause  contemplated  an  immediate  residence  by  the  respon- 
dent. Juttendro  comes  within  the  meaning  of  the  clause, 
as  he  is  a  tenant  for  life,  subject  to  the  charge  for  the  pay- 
ment of  legacies  and  annuities.  It  would  clearly  be  deieat- 
ing  the  object  of  the  testator,  if  he  might  hold  the  house  and 
be  in  the  enjoyment  of  the  rents  and  profits  of  the  estate, 
and  yet  delay  his  residence  until  the  last  annuitant  had 
died.  What  was  intended  was  to  have  continuously  a  rep- 
resentative of  the  family  at  the  Boitokanah  house. 

Thus  the  case  is  limited  to  the  question  whether  or  not 
Juttendro  has  used  the  Boitokanah  house  as  his  residence 
in  Calcutta.  He  clearly  has  not  done  so.  The  testator  did 
not  give  a  mere  general  direction  to  reside  there,  but  a  par- 
ticular direction  to  reside  and  to  make  use  of  the  library, 
horses,  carriages  and  jewels.  Juttendro' s  user  of  the  house 
has  been  a  mere  colorable  one. 

He  has  slept  and  taken  his  meals  always  at  his  family 
house,  and  not  at  the  Boitokanah ;  he  has  not  given  any  of 
his  entertainments  at  the  Boitokanah.  In  order  to  reside 
there,  it  is  not  sufficient  for  him  to  keep  his  servants  there, 
and  to  go  there  occasionally  by  day  and  transact  his  busi- 
ness there,  and  sometimes  receive  his  visitors  there.  His 
intention  of  not  residing  there  is,  moreover,  shown  by  his 
removal  from  the  Boitokanah  to  his  private  house  of  much 
of  the  furniture  and  the  jewels;  also  of  the  plate,  &c.,  and 
things  connected  with  the  state  and  diguity  of  the  testator. 

With  regard  to  what  constitutes  residence,  see  Dunne  v. 
I>unn^{^\  Walcotv,  BotfielcH^)\  RexY.  Sargent (^)\  Wynn^ 
V.  Fletcher  {% 

In  considering  the  effect  of  the  clause  upon  the  will,  ref- 
erence was  also  made  to  Sheppard^s  Touchstone,  p.  157. 

Mr.  Forsyth^  Q.C.,  and  Mr.  Doyne^  (with  them  Mr.  Cowie^ 
Q.C.),  for  the  respondents:  The  limitations  that  were  to 
take  eflEect  on  the  determination  of  *  Juttendro' s  in-  [390 

(1)  7  De  6.  M.  <&.  G.,  207.  O  6  Durn.  <&  East,  466. 

CO  Kay,  634.  (*)  24  Beav.  430. 
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terest  have  been  declared  to  be  void ;  consequently  the  con- 
dition as  to  cesser  of  the  estate  in  the  event  of  non-residence 
does  not  come  into  eflEect.  At  any  rate  the  heir  cannot  take 
advantage  of  it.    The  words  of  the  will  expressly  are,  "  the 

Eerson  next  in  succession  to"  the  tenant  for  life  "under  the 
mitations  aforsaid  shall  at  once  succeed."  See  Seyvumr 
V.  Byrne  {^). 

However,  we  contend  that  there  has  been,  in  fact,  no 
breach  of  the  condition.  Prom  the  death  of  the  testator  on 
the  28th  of  August,  1868,  to  the  completion  of  the  repairs  in 
October,  1872,  the  respondent,  it  is  true,  did  not  use  Boito- 
kanah  as  his  residence,  but  he  visited  the  house  and  trans- 
acted the  business  of  the  estate  there  as  one  of  the  trustees, 
and  durwans  paid  by  the  trustees  were  kept  in  it  The 
reasons  for  his  not  commencing  his  residence  there  during 
this  interval  are  three.  First,  his  title  was  not  admitted ; 
the  suit  was  pending  in  which  the  appellant  sought  to  oust 
him  altogether  from  the  estate ;  it  was  begun  in  August,  1868, 
and  not  finished  until  July,  1872.  How  could  ne  be  ex- 
pected to  incur  the  expense  of  making  that  his  residence 
when  he  might,  after  lul,  have  been  liable  to  be  ejected? 
Secondly,  he  was  unable  to  get  possession  of  the  entire 
house  from  the  trustees ;  he  only  succeeded  in  doing  so  by 
a  suit,  which  was  begun  in  May,  1870,  and  finished  in 
March,  1872.  He  was  not  bound  to  take  violent  possession. 
And,  thirdly,  the  Boitokanah  was  wholly  unfit  for  a  resi- 
dence until  the  completion  of  the  necessary  repairs.  How 
could  he  reside  in  a  house  with  cracked  walls?  Accoi-d- 
ingly,  in  November,  1872,  when  this  suit  was  commenced, 
there  was  no  ground  for  saying  that  the  condition  for  cesser 
was  not  complied  with. 

It  is  quite  clear  the  testator  could  not  have  contemplated 
the  clause  with  reference  to  cessee  coming  into  operation  im- 
mediately on  his  death.  For  one  of  the  causes  of  cesser  was 
non-payment  of  the  government  revenue,  and  this  was  far 
more  than  the  income  which  Juttendro  at  first  derived  from 
the  estate.  According  to  the  contention  of  the  appellant, 
Juttendro  would  have  found  himself  in  this  position  :  he,  a 
tenant  for  life,  would  be  obliged  to  pay  a  much  larger  sum  to 
the  government  than  he  was  getting  for  the  estate,  and  yet 
391]  would  be  obliged  to  keep  his  ^residence  at  the  Boito- 
kanah house.  The  intention  of  the  testator  was  that  the 
clause  for  cesser  was  to  come  into  operation  after  the  trusts 
were  at  an  end  and  the  donee's  estate  perfected  by  a  con- 
veyance. 

(')  88  L.  J.  (Eq.),  690. 
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The  respondent  lost  no  time  in  having  the  Boitokanah 
house  repaired,  and  since  October,  1872,  he  has  used  it  as 
his  residence  in  the  strictest  sense.  *' Residence"  is,  no 
doubt,  a  vague  expression.  If  a  man  keeps  an  establish- 
ment at  a  house  in  England  he  is  said  to  reside  there,  even 
though  he  may  not  go  there  for  years.  With  respect  to  a 
Hindu  residence,  we  must,  of  course  take  into  consideration 
the  customs  of  Hindus.  We  must  take  into  consideration 
the  ordinary  use  of  a  Boitokanah  house.  The  testator  never 
intended  that  it  should  be  used  as  an  ordinary  dwelling- 
house.  And  even  if  he  had,  enough  has  been  done  by  the 
respondent  to  enable  him  to  say  he  resides  there.  It  was 
sufficient  for  him  to  keep  his  servants  and  his  establishment 
there,  to  go  there  occasionally,  to  transact  his  business  there, 
to  receive  his  visitors  there.  It  was  not  necessary  for  him  to 
sleep  there,  or  to  give  his  entertainments  there.  As  regards 
the  ladies,  all  the  evidence  shows  that  they  could  not  reside 
there  unless  extensive  alterations  and  additions  were  made, 
which  would  entirely  change  the  character  of  the  house, 
and  make  it  unsuitable  for  the  purpose  of  a  Boitokanah. 
The  Boitokanah  is  not  built  in  such  a  manner  as  to  allow  a 
Hindu  gentleman  like  Juttendro — who,  as  the  testator  knew, 
was  a  married  man  living  with  his  family — to  use  it  as  a 
family  residence ;  and  the  testator  himself  never  used  it  in 
this  way. 

With  regard  to  the  furniture,  &c.,  Juttendro  merely  re- 
moved some  of  the  furniture  and  pictures  from  the  Boito- 
kanah temporarily  for  safe  custody  during  the  repairs.  On 
the  completion  of  the  repairs  they  were  restored,  with  the 
exception  of  a  portion  of  the  furniture,  which  was  old  and 
broken,  and  was  consequently  replaced.  He  has  also  some- 
times allowed  a  few  pictures  to  be  removed  for  the  purpose 
of  being  copied  by  his  friends.  And  as  to  the  jewelry  and 
plate,  he  selected  for  his  own  use  and  retained  the  best,  and 
enjoyed  it  according  to  the  will  of  the  testator,  and  permitted 
the  executors  to  sefl  the  remaining  portion  thereof. 

On  the  question  of  forfeiture  on  ceasing  to  reside,  see 
Ridgway  *v.  WoodTiouse  (*) ;  Clavering  v.  Ellison  (") ;  [392 
FiUingnam  v.  Bromley  (*). 

July  24.  Their  lordships  having  reserved  their  judgment, 
it  was  now  delivered  by 

The  Right  Hon.  Sir  Montague  E.  Smith:  The  questions 
in  titis  appeal  arise  upon  a  clause  in  the  will  of  the  late 
Hon.  Prosono  Coomar  Tagore,  making  provision  for  the 
cesser  of  the  estate  of  the  persons  entitled  under  the  limita- 

(»)  7  Beiiv.,  437.  O  7  H.  L.  C,  707.  O  1  T.  4  R.,  530. 

9  Eng.  Rep.  40 
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tions  of  the  will  in  the  event  of  non-residence  in  his  Boito- 
kanah  house. 

The  will  by  which  the  testator  devised  his  estates,  after 
the  determination  of  the  life  estate  given  to  Juttendro  Mohun 
Tagore  (the  first  respondent),  to  Juttendro' s  sons  successively 
in  tail  male,  with  subsec[uent  limitations  over,  according  to 
English  forms  of  limitations,  underwent  much  consideration 
in  the  courts  in  India  and  in  tiiis  tribunal.  The  final  decision, 
speaking  generally,  was  that  the  limitations  in  tail  and  sub- 
sequent limitations  were  contrary  to  Hindu  law,  and  void, 
and  that  upon  the  expiration  of  tne  first  life  interest  the  ap- 
pellant, the  testator's  only  son,  was  entitled,  as  heir,  to  the 
estate. 

It  will  be  necessary,  before  considering  the  questions  aris- 
ing upon  the  clause  of  residence,  to  refer  shortly  to  the 
scheme  of  the  will  and  to  some  of  its  provisions.  The  tes- 
tator expressly  declared  that  his  son,  tne  appellant,  should 
take  nothing  under  his  will.  He  devised  all  his  real  and 
personal  property  to  four  trustees  (of  whom  Juttendro  was 
one)  in  trust  to  cet  in  the  personalty,  with  an  exception  thus 
expressed :  "  Save  and  except  the  jewels,  household  furni- 
ture, and  other  articles  in  the  personal  use  of  the  members 
of  my  family,  and  save  and  except  such  Jewels,  household 
furniture,  books  and  libraries,  can-iages,  norses,  farmyard, 
and  other  articles  as  the  person  or  persons  for  the  time  being 
beneficially  interested  in  my  real  estate,  or  the  income  or 
surplus  income  arising  therefrom  under  the  limitations  and 
declarations  hereinafter  contained  and  made,  shall  wish  to 
393]  retain  for  his  and  *their  own  use."  Upon  trust,  after 
paying  debts  and  legacies,  to  invest  the  residue  and  pay  out 
of  the  income  divers  annuities  and  the  unexpended  surplus 
of  such  income  to  the  person  who  for  the  time  being  should 
be  entitled  to  the  beneficial  enjoyment  of  his  real  property 
or  the  profits  of  it.  And  as  to  the  realty,  ujK^n  trust,  until 
his  debts,  legacies,  and  annuities  had  been  paid  and  fallen 
in,  to  collect  the  rents  and  profits,  and  apply  them  to  pay 
his  legacies  and  annuities,  if  the  personalty  should  be  inad- 
equate, and  subject  thereto,  to  pav  the  residue  to  the  person 
for  the  time  being  to  whom  he  nad  devised  his  real  estate 
under  the  limitations  thereinafter  contained  '*  for  the  abso- 
lute use  of  such  person  ;"  and  he  further  directed  that  the 
trustees  should  hold  the  estate  generally  for  the  use  and 
benefit  of  such  person,  so  far  as  was  consistent  with  the 
trusts  and  provisions  of  the  will.  The  testator  directed  that 
out  of  the  income,  after  paying  the  necessary  costs  of  man- 
aging his  estate,  "including  the  expense  of  the  establish- 
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ments  in  the  Mofussil  and  Calcutta,"  the  person  for  the 
time  being  entitled  to  the  beneficial  enjoyment  or  surplus  in- 
come of  his  real  property  should  receive  Rs.2,500  a  month, 
or  Ks.30,000  a  year.  As  soon  as  the  legacies  and  annuities 
were  paid,  and  had  fallen  in,  the  trustees  were  directed  to 
convey  the  real  estate  unto  and  to  the  use  of  the  j)erson8 
who  should  be  entitled  to  the  beneficial  interest  therein. 

The  will,  after  mentioning  numerous  legacies  and  annui- 
ties, contains  the  specific  limitations  of  the  realty,  which  are 
introduced  by  a  preamble,  stating,  amongst  other  things, 
that  the  testator  was  possessed  of  a  talook  in  Zillah  Rung- 
pore,  subject  to  a  jumma  of  R8.40,555,  and  of  the  Boitoka- 
nah  house,  land,  and  premises  where  he  usually  resided. 
He  then  devises  (subject  to  the  devise  to  the  trustees)  his 
**real  proi)erty,"  and  "also  library,  horses,  carriages,  farm- 
yard, lumiture  of  the  Boitokanah,  jewels,  gold  and  silver 
J)late,  &c.,  unto  and  to  the  use  of  Juttendro  (the  respondent) 
or  his  natural  life,  with  the  limitations  over  which  have 
been  already  referred  to. 

The  clause  in  question  as  to  residence  is  as  follows  : 

*' Provided  always,  and  I  hereby  declare  that  if  any 
devisee  or  tenant  for  life,  or  entail,  or  otherwise,  or  any  per- 
son entitled  to  take  as  heir  by  descent,  or  adoption,  or  other- 
wise, or  in  any  manner  *under  the  limitations  herein-  [394 
before  contained,  shall  permit  or  suflEer  the  said  property  so 
devised  and  limited,  as  aforesaid,  or  any  portion  thereof,  to 
be  sold  for  arrears  of  government  revenue,  or  shall  after  at- 
taining his  maiority  cease  to  keep  up  in  a  due  state  of  repair, 
and  to  use  as  his  residence  in  Calcutta,  the  said  Boitokanah 
houses  and  premises  where  I  now  reside,  and  make  use  and 
enjoy  my  library,  horses,  carriages,  farmyard,  furniture  in 
the  said  house,  and  jewels,  gold  and  silver  plates,  &c., 
in  my  use  and  possession,  then  and  immediately  thereupon 
the  devise  and  limitations  in  this  my  will  contained  and  de- 
clared shall  wholly  cease  and  determine  as  to  him,  and  the 
person  next  in  succession  to  him  under  the  limitations  afore- 
said shall  at  once  succeed  as  if  the  said  person  so  permitting 
or  suffering  the  said  property,  or  any  portion  thereof,  to  be 
sold  for  arrears  of  government  revenue,  or  so  ceasing  to  keep 
up  in  a  state  of  repairs,  and  to  use  as  his  residence  my  said 
Boitokanah  house,  had  then  died." 

It  was  contended  in  the  former  suit  by  the  appellant  that 
Juttendro' s  life  estate  was  void,  owing  to  the  uncertainty  of 
the  period  at  which  it  was  to  commence.  But  it  was  held 
by  tnis  tribunal  that  there  was  no  uncertainty,  for  his  inter- 
est was  to  begin  at  once.     It  is  said  in  the  judgment : 
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"Their  lordships  read  this  will,  alike  according  to  its 
words  and  substance,  as  giving  a  life  interest  subject  to  a 
charge  for  payment  of  legacies  and  annuities,  whereby  the 
rents  over  and  above  Rs.2,500  per  month,  and  the  expense 
of  maintenance,  are  to  be  applied  in  aid  of  another  fund 
until  the  legacies  and  annuities  are  paid." 

The  testator  died  on  the  30th  of  August,  1868.  This  suit 
was  brought  by  the  appellant  on  the  18th  of  November, 
1872,  to  have  it  declared  that  the  interest  of  Jnttendro  had 
ceased  by  reason  of  his  non-compliance  with  the  clause  re- 
lating to  residence,  and  that  the  appellant,  as  heir,  was  en- 
titled to  the  estate,  subject  to  the  legacies  and  annuities. 

Three  distinct  grounds  of  answer  were  argued  at  the  bar. 
1.  That  the  limitations  to  take  effect  on  the  determination  of 
Jnttendro' s  interest  having  been  declared  to  be  void,  the 
condition  was  not  binding,  and  the  heir  could  take  no  ad- 
395]  vantage  of  a  breach  *of  it.  2.  That  the  condition 
would  not  attach  until  Jnttendro  became  entitled  to  a  con- 
veyance from  the  trustees  on  the  death  of  the  last  annuitant ; 
and  3,  That,  if  this  were  not  so,  there  had  been  in  fact  no 
breach  of  the  condition. 

On  the  first  point  their  lordships,  as  they  intimated  during 
the  argument,  find  no  difficulty  in  holding  that,  as  the  clause 
provides  for  the  cesser  and  determination  of  the  life  interest 
of  the  respondent  in  the  event  of  the  conditions  in  it  not 
being  performed,  his  interest,  notwithstanding  the  conditions 
over  nave  been  declared  void,  would  cease  when  that  event 
happened,  and  the  appellant  would  be  entitled  to  succeed  as 
heir. 

On  the  second  point,  it  was  contended  for  the  respondent 
that,  having  regard  to  the  other  causes  of  forfeiture,  and 
especially  tnat  for  non-payment  of  the  government  jumma, 
which  far  exceeded  in  amount  the  annual  payment  of  the 
R8.30,000,  to  which  alone  he  was  entitled  before  there  was 
a  surplus  income,  the  testator  could  not  have  intended  that 
the  clause  should  come  into  operation  until  the  trusts  were 
at  an  end  and  the  donee's  estate  was  perfected  by  a  convey- 
ance. 

It  was  urged,  on  the  other  hand,  by  the  appellant's  coun- 
sel, that  the  clause  should  be  read  distributively.  They 
contended  also  that  Jnttendro.  according  to  the  language 
and  substance  of  the  decision  of  this  tribunal,  had  a  present 
life  interest  subject  only  to  the  charge  for  payment  of  lega- 
cies and  annuities.  It  was  pointed  out  that  the  testator,  in 
requiring  the  library  and  furniture  to  be  used  with  the  house, 
contemplated  an  immediate  residence  in  it.      And  it  was 
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observed  that  Juttendro  had  actually  recovered  the  possession 
of  the  Boitokanah  house  in  a  suit  against  the  trustees,  so 
that  if  the  respondent's  contention  were  correct,  he  might, 
it  was  said,  hold  the  house,  and  be  in  the  enjoyment  of  all 
the  rents  and  profits  of  the  estate,  except  what  might  be  re- 
quired to  pay  the  last  annuitant,  without  being  subject  to 
tne  condition  of  residence  until  that  annxdtant  died.  Their 
lordships  would  be  reluctant  to  put  a  construction  on  the 
clause  which  would  have  the  effect  of  virtually  defeating  it^ 
nor  is  it  necessary  for  them  to  do  so,  since  they  agree  with 
the  judgment  of  the  High  Court  in  favor  of  the  respondent 
on  me  third  pointy  viz.,  that  there  has  been  no  breach,  in 
fact,  of  the  condition. 

^Boitokanah  appears  to  mean  a  house,  or  the  part  [396 
of  a  house,  used  for  sitting  or  reception  rooms,  where  enter- 
tainments are  usually  given,  and  business  transacted.  The 
ladies  of  the  family  do  not  commonly  enter  these  rooms^ 
which,  when  in  the  same  house  with  the  Zenana,  are  usually 
the  outer  rooms. 

The  manner  in  which  the  testator  himself  used  the  Boito- 
kanah house,  is  thus  found  by  the  High  Court : 

^^It  appears  from  the  evidence  that  the  testator  possessed 
a  family  dwelling-house  as  well  as  the  Boitokanah,  the  two 
houses  being  completely  distinct,  and,  indeed,  situated  on 
different  sides  of  tne  same  street:  that  some  time  before  his 
wife's  death  he  ceased  to  sleep  in  the  family  dwelling-house, 
after  having  complained  of  defective  ventilation  in  his  sleep- 
ing chamber  there ;  that,  thenceforth  he  slept  at  the  Boito- 
kanah; that  subsequently,  during  his  wife's  life,  he  took 
his  mid-day  or  principal  meal  in  the  family  dwelling-house 
and  his  evening  meal  m  the  Boitokanah ;  that  after  his  wife' s 
death  he  took  both  meals  in  the  Boitokanah,  but  the  mid- 
day meal  was  taken  in  native  fashion  and  was  cooked  at  the 
family  dwelling-house,  and  the  evening  meal  was  taken  in 
European  fashion  and  was  cooked  at  tne  Boitokanah ;  that 
he  gave  his  native,  or  strictly  Hindu  entertainments  in  his 
family  dwelling-house,  and  ms  European  entertainments  at 
the  fioitokanah  ;  that  the  testator's  family  idols  were  al- 
ways lodged  and  worshipped  at  his  family  dwelling-house 
and  never  at  the  Boitokanah ;  and  that,  at  the  Boitokanah, 
all  the  affairs  of  his  estate  were  conducted  and  the  necessary 
establishment  kept  up  and  lodged." 

The  opinion  of  the  High  Court  on  the  nature  of  the  resi- 
dence imposed  by  the  condition,  is  thus  expressed : 

*'  We  tnink  it  is  to  be  gathered  from  the  will  that  the  tes- 
tator never  intended  the  Boitokanah  to  be  occupied  as  a 
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dwelling-liouse  in  the  ordinary  sense  of  a  Hindu  dwelling- 
house."  And  again,  "  We  are  of  opinion  that  the  residence 
intended  by  him  was  an  occupation  for  the  purposes  of 
transacting  business  and  of  receiving  male  friends  and 
visitors,  and  if  the  occupant  of  the  house  for  the  time 
being  so  desired  (but  not  otherwise),  for  entertaining  male 
friends  with  hospitalitjr :  and  we  are  further  of  opinion  that 
397]  such  an  occumtion  does  not  require  that  either  *the 
occupant  or  the  laoies  of  his  family  should  sleep  in  the 
house." 

Their  lordships  think  that,  in  the  main,  the  High  Court 
have  properly  construed  the  clause;  and  they  understood 
the  appellant's  counsel  not  to  dispute  this  construction 
but  to  contend  that  the  evidence  showed  that  the  clause,  so 
construed,  had  not  been  complied  with. 

Several  English  decisions  were  cited  during  the  argument, 
as  to  the  meaning  of  the  word  ''residence."  The  principle, 
if  any  can  be  said  to  result  from  them,  seems  to  be  tnat 
where  in  a  conditton  of  residence  no  manner  or  period  of 
residence  is  prescribed,  but  residence  simply  and  without 
definition,  exclusive  residence  is  not  supposed  to  be  meant ; 
and  that  in  such  cases  the  occasional  use  of  the  house,  and 
keeping  an  establishment  in  it,  with  the  intention  of  again 
using  It  as  a  residence,  is  a  sufficient  compliance  with  the 
conmtion.  In  one  case  Lord  Eldon  seemed  to  think  a  con- 
dition imposing  residence  generally,  was  so  vague  that  it 
was  doubtful  whether  it  could  be  enforced;  and  he  held 
that,  at  all  events,  slight  and  rare  instances  of  actual  resi- 
dence by  the  donee  were,  when  the  house  was  kept  open  by 
servants  living  in  it,  sufficient  to  satisfy  so  general  a  direc- 
tion :  FilUngkam  v.  Bromley  (*).  In  a  case.  Rex  v.  Sar- 
gerd  Q,  where  residence  was  a  necessary  qualification  for 
the  omce  of  bailiflE  of  a  borough.  Lord  Kenyon  said  : 

"It  never  can  be  contended  that  in  order  to  constitute  a 
residence  in  any  place,  it  is  necessary  to  reside  any  given 
number  of  days  or  even  any  great  part  of  the  year.  It  nap- 
pens  perpetualljr  that  persons  have  different  places  of  abode, 
m  some  of  which  they  reside  more  or  less,  as  suits  their 
convenience." 

The  words  of  the  present  clause  are,  ^^  cease  to  use  as  his 
residence  in  Calcutta."  It  was  not  disputed  that  a  reason- 
able time  must  be  allowed  to  the  donee  after  the  testator's 
death  for  the  commencement  of  the  residence,  before  it  could 
be  imputed  to  him  that  he  had  ceased  to  reside.  The  testa- 
tor died  on  the  28th  of  August,  1868,  and  the  respondent 

(I)  1  T.  <fe  R.,  580.  O  5  T.  R.,  466. 
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did  not,  it  would  a})pear,  use  the  Boitokanah  in  any  sense 
as  a  residence,  nntil  some  large  *repairs  were  com-  [398 
pleted  in  October,  1872.  Dunng  this  interval  of  time  he 
visited  the  house,  and  transacted  the  business  of  the  estate 
there  as  one  of  the  trustees,  and  durwans  paid  by  the  trus- 
tees were  kept  in  it. 

The  first  question  is,  whether  in  the  interval  referred  to, 
the  respondent  could  reasonably  be  required  to  commence 
usin^  tne  house  as  a  residence.  The  circumstances  relied  on 
by  his  counsel  to  justify  the  delay  are  (1),  The  pendencjr  of 
the  great  suit  brought  by  the  appellant  to  defeat  his  title 
altogether,  which  was  begun  in  August,  1868,  and  finally 
disposed  of  on  appeal  to  Her  Majesty  in  July,  1872 ;  (2),  His 
inability  to  get  possession  of  the  entire  house  from  the  trus- 
tees, which  ne  only  succeeded  in  obtaining  by  a  suit  com- 
menced in  May,  1870,  and  ended  in  March,  1872;  and, 
(3),  The  unfit  state  of  the  house  for  residence,  owing  to  the 
want  of  repairs. 

With  regard  to  the  first  ground,  it  is  certainly  little  in 
accordance  with  reason  that  the  appellant  who  disputed  in 
the  suit  referred  to  the  respondent's  right  to  possession,  and 
would,  if  his  suit  had  been  successful,  have  ejected  the 
respondent  from  the  house  with  the  loss  of  any  money  he 
might  have  expended  on  it,  and  with  the  liability  to  account 
for  mesne  pronts,  should  now  be  heard  to  claim  the  estate 
on  the  ground  that  the  respondent  did  not  take  possession 
during  the  time  covered  by  this  litigation.  But  without 
saying  that  the  api)ellant  is  estopped  by  his  own  conduct 
from  taking  advantage  of  the  condition,  their  lordships 
think  that  the  delay  is  justified  by  the  other  two  grounds 
referred  to. 

It  seems  that  in  the  testator's  lifetime  the  lower  part  of 
the  house  was  used  for  the  transaction  of  the  business  of  the 
estate,  and  a  small  room  on  the  upper  and  principal  fioor  of 
the  house  was  also  used  as  an  office.  The  respondent, 
whilst  willing  to  allow  the  lower  part  of  the  house  to  be 
used  as  before,  objected  to  the  retention  of  the  upper  room 
by  the  trustees.  The  result  of  the  suit  he  brougnt  against 
the  trustees  was  that  he  was  declared  to  be  entitled  to  the 
possession  of  the  whole  house.  Their  lordships  cannot  but 
uiink  he  might  reasonably  object  to  use  it  as  a  residence 
until  this  question  was  settled.  The  testator  might  have 
found  no  inconvenience  in  having  the  room  occupied  as  an 
♦office  when  the  manager  was  his  own  servant,  but  the  [399 
inconvenience  to  the  respondent  might  be  great  when  a  clerk 
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appointed  by  the  trustees  was  installed  within  the  precincts 
of  the  residential  part  of  the  honse. 

But  a  stronger  ground  to  justify  the  delay  existed  in  the 
state  of  the  house  and  its  want  of  repair.  Mr.  Allen,  the 
surveyor,  who  saw  the  house  two  or  three  months  before  the 
testator  died,  says  it  was  much  in  want  of  repairs  at  that 
time.  Soon  after  his  death,  it  was  necessary  to  take  down 
and  rebuild  a  portion  of  the  east  wall  at  a  cost  of  Rs.6,200. 
But  further  extensive  repairs  were  required.  The  trustees 
having  hesitated  to  do  them,  the  respondent  requested 
Mackintosh  &  Co.  to  survey  the  house,  who  made  a  report 
to  him  that  "the  building  tnroughout  is  urgently  in  need  of 
repair."  This  report  he  sent  to  the  trustees,  with  a  request 
that  the  repairs  should  be  executed.  The  trustees  declined 
to  do  them  on  the  ground  that  the  obligation  lay  upon  the 
respondent,  who,  upon  this  refusal,  commenced  in  I)ecem- 
ber,  1871,  a  suit  against  them,  and  in  March,  1872,  obtained 
a  decree  ordering  the  trustees  to  repair.  The  repairs  so 
ordered  were  commenced  in  July,  and  completed  in  Novem- 
ber, 1872,  at  a  cost  of  Rs.14,000.  Mr.  Allen,  the  surveyor, 
says  "  the  Rs.  1^000  was  necessary  to  make  the  house  safe. 
The  house  was  entirely  out  of  repair,  and  some  portion  of  it 
very  dangerous. ' ' 

The  respondent  entered  into  possession  in  October,  1872, 
before  the  repairs  were  entirely  completed,  and  their  lord- 
ships agree  with  the  High  Court  in  finding  that  up  to  this 
time  there  had  been  no  unreasonable  delay  on  the  part  of 
the  respondent  in  commencing  to  reside,  and  that  no  breach 
of  the  condition  had  then  occurred. 

The  conclusion  at  which,  on  this  point,  their  lorships  have 
arrived,  is  sufficient  to  dispose  of  this  suit,  which  was 
brought  on  the  18th  of  November,  1872,  immediately  after 
the  completion  of  the  repairs,  in  favor  of  the  respondent ; 
but  as  evidence  was  jriven  of  the  subsequent  use  of  tiie 
house,  and  the  High  Court  expressed  an  opinion  upon  it, 
their  lordships,  to  prevent  future  litigation,  desire  to  state 
that  on  this  point  also  they  think  the  view  of  the  High 
Court  is  correct. 

The  respondent,  who  appears  to  adhere  more  strictljr  than 
400]  the  *testator  to  Hindu  usages,  has  no  doubt  continued 
to  take  his  meals  and  sleep  in  the  family  house,  where  the 
other  members  of  his  family  live ;  but  this  mode  of  living  is 
not  of  itself  inconsistent  with  such  a  residence  in  the  Boito- 
kanah  house  as  the  testator,  in  imposing  the  condition  on 
his  Hindu  descendants,  must  be  supposed  to  have  contem- 
plated.   It  appears  upon  the  evidence  that,  since  the  respon- 
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dent  entered  upon  possession  the  hoase  has  been  constantly 
kept  open,  new  furniture  has  been  added  to  the  old,  the 
library  taken  care  of,  and  not  only  durwans  but  menial  ser- 
vants have  lived  in  the  house.  The  respondent  himself  fre- 
quently, if  not  daily,  went  to  the  house,  and  usually  spent 
several  hours  there.  It  appears,  also,  that  he  tmnsacted  all 
affairs  of  business  there,  and  on  some  occasions  received 
visitors  in  rooms  properly  furnished  for  their  reception. 
These  acts  appear  to  their  lordships,  having  regard  to  the 
nature  of  a  JBoitokanah  house  and  to  Hindu  usages,  to 
amount  to  the  use  of  it  as  a  residence. 

It  was  strongly  urged  by  the  appellant's  counsel,  that  any 
entertainments  the  respondent  might  give  ou^ht  to  take 
place  in  the  Boitokanah,  and  it  was  said  he  nad  always 

fiven  them  at  his  family  dwelling-house.  The  omission, 
owever,  to  use  the  Boitokanah  for  this  purpose  may  be 
accounted  for  and  excused  by  the  condition  of  the  house 
up  to  the  bringing  of  this  suit.  With  regard  to  future  en- 
tertainments their  lordships  cannot  hold  that  the  respon- 
dent is  in  any  way  obliged  to  give  them,  although,  in  case 
he  thinks  fit  to  do  so,  he  would  best  comply  with  the  testa- 
tor's  will  by  using  the  Boitokanah  house  on  some,  at  least, 
of  these  occasions. 

Some  stress  was  laid  on  the  fact  that  a  part  of  the  furni- 
ture and  jewels  had  been  removed  from  the  Boitokanah  to 
the  family  dwelling-house.  But  it  seems  this  was  done 
during  the  repair  of  the  house,  and  the  furniture  was  brought 
back  or  replaced,  and  afterwards  used  in  it.  The  jewels 
were  always  kept  at  the  family  house,  and  were  so  kept 
there  for  greater  safety ;  but  the  language  of  the  condition 
in  no  way  confined  the  use  of  the  jewels  to  the  residence  in 
the  Boitokanah. 

Their  lordships  observe  with  satisfaction  that  this  suit  has 
been  brought  to  a  conclusion  with  commendable  expedition. 
It  was  commenced  in  November,  1872,  and  within  twenty 
months  from  *that  date  their  lordships  are  able  to  [40l 
report  upon  this  appeal  to  Her  Majesty.  This  instance 
shows  that  appeals  from  India,  if  prosecuted  with  vigor, 
may  now  be  speedily  determined. 

In  the  result,  their  lordships  will  advise  Her  Majesty  to 
affirm  the  decree  of  the  High  Court  to  dismiss  this  appeal, 
with  costs. 

Solicitors  for  the  appellant :  J,  8.  &  A.  8.  Judge. 

Solicitor  for  the  respondent :  T.  L.  Wilson. 
9  Eng.  Rep.  41 
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Where  one  leased  for  twenty-one 
years,  if  the  tenant,  his  executors,  etc., 
should  so  lonff  continue  to  inhabit  and 
dwell  in  the  farm  house,  and  actually 
occupy  the  lands,  etc.,  and  not  let,  set, 
assiffn  over  or  otherwise  depart  with 
the  lease  ;  held  that  the  tenant  having 
become  bankrupt,  and  his  assignees 
having  possessed  themselves  of  ,the 
premises  and  sold  the  lease,  and  the 


bankrupt  being  out  of  the  possession 
and  actual  occupation  of  the  farm,  the 
lessor  might  maintain  ejectment  with- 
out a  previous  re-entry,  the  continuance 
of  the  term  itself  being  made  to  depend 
upon  the  lessee's  actual  occupation. 
Doe  V.  Cla/rke,  8  East,  185 ;  Doe  v.  Ca/r- 
Ut,  8  Term  B.,  67, 9(30;  Doe  y.  ffawke, 
a  East,  481. 
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*The  Queen  v.  Thomas  Castro,  otherwise  Arthur  [350 
Orton,  otherwise  Sir  Roger  Charles  Doughty  Tioh- 
.  borne,  Baronet.  (*) 

Certiorari  remotfing  Indidment  for  Perjury  from  CetUral  Criminal  Court — Spedfiru- 
tion  of  Couf^  in  which  Offence  ahau  be  tried  and  Jury  summoned — 9  d:  10  Vict, 
e.  24,  ».  3 — Trial  at  Bar — Appointment  of  Days  m  Term  and  Vacation  for  Trial — 
Adjournment  of  Trial  at  Bar — Sentence  on  Convidion  passed  out  of  Term — 11  Oeo, 
4  <r  1  Wm,  4,  c.  70,  s,  7 — Perjury  on  Oath  taken  in  Chancery  before  Commissioner — 
16  <«r  17  Viet,  c,  1^— Sentence  of  Penal  Servitude—^  Oeo.  2,  c,  26^Sittings  at  Nisi 
Prius  at  Westminister,  where  to  be  holdenr— IS  Mix,  e.  12—88  Vid,  c.  6,  «.  7. 

By  9  <fe  10  Vict.  c.  24,  s.  8,  every  writ  of  certiorari  for  removing  an  indictment 
from  the  Central  Criminal  Court  shall  specify  the  county  or  jurisdiction  in  which  the 
same  shall  be  tried,  and  a  jury  shall  be  summoned  and  the  trial  proceed  in  the  same 
manner  in  all  respects  as  if  the  indictment  had  been  originally  preferred  in  that 
county  or  jurisdiction. 

An  indictment  was  found  by^  the  mud  jury  in  the  Central  Criminal  Court  for 
perjury  committed  within  tlie  jurisdiction  of  the  Central  Criminal  Court.  The  per- 
juries assigned  in  one  count  were  in  respect  of  an  oath  taken  before  a  commissioner 
in  Chancery,  in  the  city  of  London ;  and  in  the  other  count,  in  respect  of  an  oath 
taken  in  the  Court  of  Common  Pleas,  in  Middlesex.  The  indictment  was  removed 
by  certiorari  into  the  Court  of  Queen's  Bench,  and  Middlesex  was  specified  as 
the  county  in  which  the  indictment  should  be  tried,  and  the  jury  were  taken  from 
that  county : 

(')  This  case  was  very  6r»c/!j/ reported  from  Cos^s  Criminal  Cases,  6  Eng.  Rep.,  817 ; 
owing  to  the  notoiiety  and  importance  of  the  case,  this  more  elaborate  report  is 
deemed  proper.     M. 
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Held^  that  the  Court  of  Queen's  Bench  had  a  discretion  to  name  in  the  certiorari 
the  county  or  jurisdiction  in  which  the  trial  was  to  take  place,  and  that  by  the  jurors 
summoned  from  that  jurisdiction  the  same  issues  could  be  tned  that  would  have 
been  tried  in  the  Central  Criminal  Court  had  the  indictment  not  been  removed. 

By  11  Geo.  4  <fe  1  Wm.  4,  c.  70,  s.  7,  if  a  trial  at  bar  shall  be  directed  by  any  of 
the  superior  courts,  it  shall  be  competent  for  the  judges  of  such  courts  to  appoint 
such  day  or  days  for  the  trial  thereof  as  they  shall  think  fit ;  and  the  time  so  ap- 
pointed, if  in  vacation,  shall,  for  the  purposes  of  such  trial,  be  deemed  and  taken  to 
be  a  part  of  the  precedins^  term. 

A  trial  at  bar  naving  been  ordered,  in  an  indictment  for  perjury,  the  Court  of 
Queen's  Bench,  in  Hilary  Term,  appointed  for  the  trial  the  28d  of  April,  1878,  and 
every  day  up  to  and  inciuaive  of  the  1st  day  of  November,  1873,  and  further  ordered 
that,  in  case  the  trial  should  not  terminate  on  or  before  the  1st  day  of  November, 
1873,  the  further  trial  should  be  adjourned  till  Michaelmas  Term  next,  and  be  there- 
after continued  at  such  tiroes  as  the  court  should  then  direct.  The  court  did  not  sit 
continuously,  but  adjourned  not  only  over  Sundays  and  holidays,  but  also  over  daj-s 
included  in  this  period  on  which  it  might  have  sat.  The  court  afterwards,  in  Michael- 
mas Term,  1873,  made  a  second  order,  appointing  every  day  in  Michaelmas  Term, 
1873,  and  every  day  up  to  Michaelmas  Term,  1874,  for  the  trial  On  the  28th  of 
85 1]  February,  1874,  a  day  in  vacation  after  ^Hilary  Tenn,  the  defendant  was  found 
guilty,  and  the  court  immediately  passed  sentence  on  him: 

Held^  that  the  court  had,  under  the  above  enactment,  power  to  appoint  such  days 
as  they  should  think  fit  for  the  trial,  and  that  it  was  not  necessary  that  this  power 
should  be  exercised  once  for  all,  or  that  it  should  be  limited  to  the  appointment  of 
days  in  the  vacation  next  succeeding  the  term  in  which  the  order  was  made. 

Hdd^  also,  that,  as  an  incident  to  the  trial 'ut  bar  the  court  had  power  to  adjourn 
from  time  to  time. 

Held,  also,  that  a  sentence,  passed  out  of  term,  but  on  one  of  the  days  which, 
by  virtue  of  the  above  enactment,  are,  "  for  the  purposes  of  the  trial,  to  be  taken  as 
part  of  the  preceding  term,"  was  eood,  passing  sentence  being  part  of  the  trial. 

The  opinion  of  the  judges  in  (I Conned  v.  The  Qtteen,  (11  CI.  <fe  F.,  at  p.  250),  dis- 
sented from  on  this  point 

I'he  2  Geo.  2,  c.  26,  s.  2,  imposes  the  sentence  of  transportation  (now  altered  to 
penal  servitude)  on  persons  convicted  of  perjury  according  to  the  laws  then  in  being. 
The  defendant  was  convicted  of  perjury  on  an  indictment,  one  count  of  which  aver- 
red that  the  oath  was  taken  in  the  Court  of  Chancery  before  a  commissioner  author- 
ized to  take  an  oath  by  16  <fc  17  Vict.  c.  78 ;  he  was  sentenced  to  penal  servitude  upon 
that  count: 

ffdd,  that  the  offence  of  perjury  consists  in  taking  a  false  oath  in  a  judicial  pro- 
ceeding, and  whether  the  oath  is  taken  in  a  judici^  proceeding  before  a  court  at 
common  law,  or  acting  under  a  statute,  it  is  equally  an  oath  taken  in  a  judicial  pro- 
ceeding, and  punishable  by  penal  servitude. 

Under  83  Vict.  c.  6,  s.  5,  sittings  at  nmprius  for  Middlesex  may  be  held  at  the 
Sessions  House,  Westminster,  instead  of  in  Westminster  Hall. 

Indictment  for  perjury.  The  first  count  contained  as- 
signments of  perjury  committed  upon  the  trial  of  an  action 
of  ejectment,  Tichborne  v.  Lushington  and  Others^  at  West- 
minster, in  the  county  of  Middlesex,  before  Bovill,  C.  J.,  in 
the  Court  of  Common  Pleas.  The  second  count  contained 
assignments  of  perjury  contained  in  an  affidavit  sworn  before 
a  commissioner  duly  appointed  to  administer  oaths  in  chan- 
cery in  the  city  of  tondon. 

The  indictment  was  removed  by  certiorari  into  the  Court  of 
Queen's  Bench,  and,  on  the  motion  of  the  Attorney- General, 
a  trial  at  bar  was  ordered.  The  trial  which  took  place  before 
Cockburn,  C.  J.,  Mellor  and  Lush,  J  J.,  began  on  the  23d  of 
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April,  1873,  and  terminated  on  the  28th  of  February,  1874, 
wnen  the  defendant  was  found  guilty  and  sentenced  to  seven 
years'  penal  servitude  on  each  count  of  the  indictment. 

April  18.  Kenealy^  Q.C.,  {M^Mahon  and  Cooper  Wyld 
with  him),  moved  for  a  rule  nisi  for  a  new  trial,  or  to  arrest 
the  judgment,  or  *for  a  venire  de  novo^  on  the  follow-  [352 
ing  grounds :  first,  that  the  trial  of  the  action  of  ejectment, 
at  which  the  oath  was  administered,  and  which  was  alleged 
to  be  perjury  as  mentioned  in  the  first  count,  was  held  before 
Bovill,  C.J.,  not  in  Westminster  Hall,  but  at  the  Sessions 
House,  in  Westminster,  and  that  the  Chief  Justice,  sitting 
at  the  Sessions  House  at  Westminster,  had  no  power  to  ad- 
minister an  oath ;  and  although  the  sitting  at  the  Sessions 
House  was  adjourned  bjr  the  consent  of  the  defendant,  yet 
that  consent  did  not  give  jurisdiction.  He  referred  to  18 
Eliz.  c.  12;  Vin.  Abr.,  tit.  *' Trial,"  (S  a.  2),  VansiUarty. 
Taylor (^)\  LavyrenceY.  Wilcock.(^) 

Secondly,  that  the  perjuries  assigned  in  the  second  count 
were  in  respect  of  an  oath  taken  before  a  commissioner  in 
chancery,  in  the  city  of  London,  and  that  the  offence,  hav- 
ing; been  committed  in  the  city  of  London,  could  not  be 
tried  by  a  jury  summoned  from  the  county  of  Middlesex. 
He  referred  to  4  &  5  Wm.  c.  36,  ss.  2,  4 ;  JReg.  v.  MitcheU,{*) 

Thirdlv,  that  under  9  Geo.  4  &  1  Wm.  4,  c.  70,  s  7,  the 
court  in  banco  can  only  make  one  appointment  for  one  term 
and  the  succeeding  vacation  for  a  trial  at  bar,  and  that  the 
court  sitting  at  the  trial  at  bar  had  no  power  to  adjourn  the 
trial  from  the  31  st  of  October  to  the  17th  of  November. 

Fourthly,  that  the  sentence,  having  been  passed  on  the 
defendant  out  of  term,  was  a  nullity:  O^Connell  v.  TJie 
Queen,{*) 

Fifthly,  that  the  offence^  for  which  the  defendant  had  been 
convicted  on  the  second  count  was  not  perjury  for  which  a 
sentence  of  penal  servitude  could  be  imposed :  16  &  17  Vict. 
c.  78 ;  2  Geo.  2,  c.  25,  s.  2. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment. 

Cur.  adv.  wZt. 

April  29.  The  judgment  of  the  court  (Cockbum,  C.  J., 
Blackburn,  Lush  and  Quain,  J  J.)  was  delivered  by 

Blackburn,  J.:  In  this  case  an  indictment  was  found  by 
the  grand  jury  in  the  Central  Criminal  Court  for  perjury 
committed  i^vithin  the  jurisdiction  of  the  Centiul  Cfriminal 
Court.     It  was  removed  into  this  court  by  writ  of  certiorari^ 

0)  4E.  A  B.,910;  24  L.J.  (QB.),  198.        {*)  11  CI.   &   F.,   per  Tindal,  C.J.,   at 
n  11  A.  <fe  E.,  941.  p.  250,  and  per  Lord  Lyndhurst,  C,  at 

(»)  2  Q.  B.,  68«.  p.  325. 
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which,  as  required  by  statute  9  &  10  Vict.  c.  24,  s.  3,  speci- 
fied Middlesex  as  the  county  in  which  it  should  be  tried. 
On  the  application  of  the  Attorney-General  it  was  ordered 
that  the  trial  should  be  at  bar.  This  court,  in  Hilary 
Term,  under  statute  11  Geo.  4  &  1  Wm.  4,  c.  70,  s.  7,  ap- 
pointed for  the  trial  the  23d  of  April,  1873,  (being  a  day  in 
feaster  Term),  and  every  day  up  to  and  inclusive  of  the 
1st  day  of  Islovember,  18T3,  being  the  day  before  the  first 
day  01  Michaelmas  Term,  and  further  ordered  that  in  case 
the  trial  should  not  terininate  on  or  before  the  1st  day  of 
November,  the  further  trial  should  be  adjourned  till  Michael- 
mas Term  next,  and  be  thereafter  continued  at  such  times 
as  the  court  should  then  direct.  The  jury  was  taken  from 
the  county  of  Middlesex,  and  the  trial  at  bar  commenced. 
The  court  did  not  sit  continuously,  but  adjourned  not  only 
over  Sundays  and  holidays,  but  also  over  days  included  in 
this  period  on  which  it  might  have  sat ;  and  in  particular, 
there  was  an  adjournment  from  the  31st  day  oi  October, 
1873,  to  the  17th  day  of  November,  1873,  which  was  a  day 
in  Michaelmas  Term.  To  this  last  adjournment  the  defen- 
dant's counsel  objected,  and  the  court  adjourned  without 
any  consent. 

The  trial  having  been  protracted,  this  court,  in  Michael- 
mas Term,  1873,  made  a  second  order,  appointing  every  day 
in  Michaelmas  Term,  1873,  ^nd  every  day  up  to  Michael- 
mas Term,  1874,  for  the  trial.  The  trial  proceeded,  and 
on  the  28th  day  of  February,  1874 — a  day  in  the  vacation 
before  this  term — the  defendant  was  found  guilty,  and  the 
court  then  passed  sentence  on  him  of  penal  servitude  on  each 
count.  Within  the  first  four  days  of  this  term,  the  counsel 
for  the  defendant  moved  for  a  rule  nisi  for  a  new  trial,  or  to 
arrest  the  judgment,  or  for  a  venire  de  novo^  on  grounds 
which  will  be  presently  noticed,  most  of  the  objections  hav- 
ing been  taken  and  disposed  of  during  the  trial  at  bar. 

It  must  not  be  supposed  that  by  entertaining  the  motion 
for  a  new  trial  we  express  any  opinion  as  to  the  competency 
of  the  court  to  rehear  and  reconsider  points  of  law  already 
decided  by  the  same  court  when  sitting  at  bar.  It  will  be 
354]  time  to  decide  this  *point  when  it  becomes  necessary 
to  do  so,  but  we  are  desirous  of  guarding  ourselves  against 
any  inference  in  favor  of  such  a  proposition  from  the  fact  of 
our  having  heard  the  application. 

We  are  all  of  opinion  that  no  ground  whatever  has  been 
shown  for  doubting  that  the  proceedings  from  first  to  last 
have  been  perfectly  regular,  tnat  the  verdict  was  properly 
obtained,  and  is  quite  satisfactory,  and  that  the  sentence 
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was  properly  passed  by  the  court,  sitting  in  banc,  on  a  day 
whicn,  by  7  Geo.  4  &  1  Wm.  4,  c.  70,  s.  7,  was  for  the  pur- 
poses of  this  trial  at  bar  to  be  taken  to  be  part  of  the  preced- 
ing term,  viz.,  Hilary  Term,  1874,  We  pronounced  at  once 
our  reasons  for  saying  that  there  was  no  color  for  the  motion 
for  a  new  trial  on  the  ground  that  the  verdict  was  unsatis- 
factory on  account  of  the  way  in  which  it  was  obtained.  On 
the  other  grounds  of  motion  we  postponed  giving  our  rea- 
sons, not  from  any  doubt  entertained  by  any  member  of 
the  court,  but  because  this  bein§  in  some  respects  a  new 
case,  we  were  desirous  of  expressing  our  reasons  precisely, 
so  as  to  be  an  assistance  to  our  successors,  if  a  similar  case 
should  occur  again. 

We  now  proceed  to  deal  with  the  different  objections  made 
as  they  arose  in  order  of  date,  without  regard  to  the  order  in 
which  the  counsel  brought  them  forward.  The  indictment, 
as  already  stated,  was  originally  preferred  in  the  Central 
Criminal  Court,  a  new  court,  created  by  statute  4  &  5  Wm. 
4,  c.  36,  with  a  jurisdiction  including  the  city  of  London,  the 
county  of  Middlesex,  and  parts  oi  the  counties  of  Essex, 
Kent,  and  Surrey.  The  grand  jury  in  that  court  had  juris- 
diction to  find  a  bill  for  offences  committed  within  any  part 
of  this  jurisdiction,  and  trials  in  the  Central  Criminal  Court 
are,  by  the  4th  section,  to  be  by  jurors  "  taken  wholly  from 
the  said  city  or  the  said  counties,  or  taken  indiscrimmately 
from  the  said  city  and  the  said  counties."  The  certiorari  is 
not  taken  away,  and  therefore  an  indictment  found  in  the 
Central  Criminal  Court  may  be  removed  into  the  Court  of 
Queen's  Bench,  and  maybe  there  tried;  but  the  original 
act  does  not  contain  any  express  provisions  as  to  the  man- 
ner in  which  the  jury  are  to  be  summoned  in  the  Queen's 
Bench.  As  the  issue  to  be  tried  is,  whether  the  offence 
charged  by  the  indictment  was  committed  within  the  juris- 
diction of  the  Central  Criminal  Court,  it  may,  on  the  tnal  of 
any  indictment,  appear  that  the  *oflfence  was  com-  [355 
mitted  in  any  one  of  the  five  counties  out  of  which  that  dis- 
trict is  formed,  and  it  did  in  fact  appear  on  the  trial  of  the 
case  now  before  us  that  the  perjuries  assigned  in  one  count 
were  in  respect  of  an  oath  taken  in  chancery  within  the  city 
of  London,  and  that  the  perjuries  assigned  in  the  other 
count  were  in  respect  of  an  oath  taken  in  the  Court  of  Com- 
mon Pleas  in  Middlesex.  On  this  it  was  contended  that  the 
venire  summoning  a  jury  from  Middlesex  was  originally 
wrong,  or,  at  least,  that  when  it  appeared  that  one  of  the 
offences  charged  took  place  in  London,  the  court  should 
have  ruled  that  the  Middlesex  jurors  could  not  try  that 
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oflfence.  But  the  legislature  hare,  by  a  subsequent  enact- 
ment, foreseen  and  provided  for  this  difficulty.  Statute  9 
&  10  Vict,  c,  24,  s.  3,  is  as  follows:  "And  whereas  doubts 
have  been  raised  as  to  the  proper  place  of  trial  where  indict- 
ments have  been  removed  by  writ  of  certiorari  from  the 
Central  Criminal  Court  into  the  Court  of  Queen's  Bench,  be 
it  enacted  that  every  writ  of  certiorari  for  removing  an  in- 
dictment from  the  said  Central  Criminal  Court  shall  specify 
the  county  or  jurisdiction  in  which  the  same  shall  be  tried, 
and  a  jury  shall  be  summoned  and  the  trial  proceed  in  the 
same  manner  in  all  respects  as  if  the  indictment  had  been 
originally  preferred  in  that  county  or  jurisdiction."  We 
cannot  douot  that  the  true  construction  of  the  statute  is  that 
the  Court  of  Queen's  Bench  shall  have  discretion  to  name 
in  the  certiorari  the  county  or  jurisdiction  in  which  the  trial 
is  to  take  place,  and  that  by  the  jurors  summoned  from  that 
jurisdiction  the  same  issues  shall  be  tried  that  would  have 
been  tried  in  the  Central  Criminal  Court  had  the  indictment 
not  been  removed.    These  objections,  therefore,  fail. 

The  next  objection  relates  to  the  order  of  the  court  made 
in  the  Hilary  Term,  1873,  directing  that  a  number  of  days 
should  be  appointed  for  the  trial,  extending  bevond  the  then 
next  term,  and  the  long  period  then  appointed  naving  proved 
too  short,  a  second  order  was  made  in  Michaelmas  Term, 
1873,  appointing  further  days.  It  was  contended  that  a  trial 
at  bar,  if  it  could  be  protracted  beyond  the  first  vacation 
after  if  began,  was  necessarily  to  fail.  It  is  a  sufficient  answer 
to  cite  the  words  of  the  statute  11  Geo.  4  &  1  Wm.  4,  c.  70, 
8.  7:  ''If  a  trial  at  bar  shall  be  directed  by  any  of  the 
said  courts,  it  shall  be  competent  for  the  judges  of  such 
356]  *courts  to  appoint,  such  day  or  days  for  the  trial  thereof 
as  they  shall  thinlk  fit ;  and  the  time  so  appointed,  if  in  va- 
cation, shall,  for  the  purposes  of  such  trial,  be  deemed  and 
taken  to  be  a  part  of  the  preceding  term."  It  is  impossible 
to  use  words  more  clearly  declaring  that  the  court  should 
have  the  most  absolute  discretion  to  appoint  such  days  as 
they  should  think  fit  for  the  trial;  and  there  is  nothing 
either  in  the  object  of  the  enactment  or  the  language  used  to 
require  either  tnat  this  power  should  be  exercised  once  for 
all,  or  that  it  should  be  limited  to  the  appointment  of  days 
in  the  vacation  next  succeeding  the  term  in  which  the  order 
was  made. 

It  was  then  contended  that  the  adjournment  of  the  court 
vitiated  the  whole  proceedings.  It  is  scarcely  possible  to 
suppose  that  this  objection  was  seriously  made.  The  court 
was  sitting  on  a  day  which,  for  the  purpose  of  the  trial,  was 
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to  be  taken  as  part  of  the  then  preceding  term.  It  is  inci- 
dent to  a  trial  that  the  court  may,  for  sufficient  reason,  ad- 
journ it,  and  there  is  nothing  whatever,  either  in  the  words 
of  the  enactment  or  the  obiect  of  the  legislature,  to  take 
away  this  power  from  the  Queen's  Bench  sitting  on  a  trial 
at  bar  in  what  is  by  legislative  enactment  to  be  taken  as 
part  of  the  term. 

Two  objections  were  then  made  arising  on  the  evidence  at 
the  trial.  It  appeared  that  the  trial  at  nisi  pri/tiSy  before  the 
Chief  Justice  of  the  Common  Pleas,  was  in  fact  holden  in 
the  Sessions  House  at  Westminster,  and  not  in  any  sense  of 
the  words  "  within  Westminster  Hall."  It  was  argued  that 
the  sittings  of  the  Court  of  Common  Pleas  at  nisiprius  in 
Middlesex  were  held  only  under  the  authority  of  18  Eliz.  c. 
12,  which  authorizes  sittings  within  "the  said  hall  called 
Westminster  Hall,  in  Westminster."  And  therefore  it  was 
said  that  a  witness  on  a  trial  at  nisiprius^  held,  as  this  in 
fact  was  held,  near  to  but  not  in  Westminster  Hall,  could 
not  be  there  guilty  of  perjury.  We  should  be  most  reluc- 
tant to  give  any  countenance  to  the  notion  that  on  a  trial 
before  one  of  the  judges  of  the  superior  courts,  who  has 
general  jurisdiction  over  the  subject,  a  witness  might  com- 
mit perjury  with  impunity  on  account  of  any  defect  or  irreg- 
ularity m  the  proceedings,  especially  when,  as  in  this  case, 
the  irregularity  if  it  were  one,  was  waived  by  the  i)arties, 
who,  though  they  cannot  by  consent  give  jurisdiction,  can 
waive  an  irregularity.  But  it  is  quite  ^unnecessary  [357 
to  consider  that,  for  by  the  statute  33  Vict.  c.  6,  s.  6,  '*  any 
number  of  judges  may  at  one  and  the  same  time  hold  a  sit- 
ting or  sittings  at  nisi  prius  either  in  London  or  Westmin- 
ster, as  may  be  deemed  expedient  by  the  court."  The  rooms 
in  which  the  ordinary  sittings  of  the  superior  courts  at  nisi 
prills  are  held  in  Middlesex  are  limited  in  number,  and 
when  more  judges  sit  at  nisiprius  than  usual,  some  must 
sit  elsewhere.  It  was  for  that  reason  that  the  ejectment  was 
tried  in  the  Sessions  House  in  Westminster,  and  we  think  it 
quite  clear  that  the  statute  33  Vict.  c.  6,  made  such  a  course 
quite  regular.  We  by  no  means  say  that  the  law  previously 
was  that  the  sittings  at  nisipritus  were  to  be  holden  only  in 
the  usual  courts,  which  if  they  are  ''within  the  hall  called 
Westminster  Hall"  are  only  so  constructively;  but  only 
that,  if  it  was  so,  it  is  so  no  longer. 

A  further  objection  was  made  that  the  oath  on  which  the 

perjuries  in  one  count,  were  assigned  was  taken  in  the  Court 

of  Chancery,  before  a  commissioner  authorized  to  take  the 

oath  by  16  &  17  Vict.  c.  78.     It  was  said  that  the  sentence  of 

9  Eng.  Rep.  42 
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penal  servitude  on  this  count  could  not  be  justified,  because 
the  oath  was  taken  in  a  manner  not  authorized  by  the  law 
at  the  time  2  Geo.  2,  c.  25,  which  imposed  the  sentence  of 
transportation  (now  penal  servitude)  on  perjury,  was  passed. 
This  IS  quite  unfounded.  The  oflEenee  of  perjury  consists  in 
taking  a  false  oath  in  a  judicial  proceeding,  and  whether  the 
oath  18  taken  in  a  judicial  proceeding  before  a  court  at  com- 
mon law,  or  acting  under  an  earlier  or  later  statute,  it  is 
equally  an  oath  taken  in  a  judicial  proceeding,  and  equally 
perjury,  and  ecjually  punishable  by  penal  servitude. 

One  more  objection  was  taken.  The  sentence  in  the  pres- 
ent case  was  passed  by  this  court  when  the  verdict  was 
delivered,  not  m  term,  but  on  one  of  those  days  which,  by  vir- 
tue of  the  statute  11  Geo.  4  &  1  Wm.  4,  c.  70,  s.  7,  already 
cited,  are,  ''for  the  purposes  of  the  trial,  to  be  deemed  and 
taken  as  part  of  the  preceding  term."  (*)  It  was  argued  that 
the  court  could  do  nothing  during  those  days  but  take  the 
verdict,  and  that  consequently  sentence  could  not  be  then 

gassed,  but  of  necessity  be  delayed  till  the  next  or  some  en- 
58]  suing  term.  If  this  were  so,  it  *would  follow  that  we 
should  treat  the  sentence  actually  passed  as  a  nullity,  and, 
on  the  application  of  the  prosecution,  grant  a  rule  to  bring 
up  the  defendant  during  term,  and  then  pass  the  sentence 
that  appeared  to  the  court  as  then  constituted  to  be  the 
proper  one.  Great  inconvenience  would  arise  from  pursu- 
ing this  course,  and  no  benefit  to  any  one  is  likely  to  result ; 
but  still,  if  such  was  the  course  prescribed  by  the  law,  we 
must  follow  it,  however  troublesome  and  useless  it  might  be. 
We  are,  however,  clearly  and  undoubtingly  of  opinion  that 
it  was  competent  for  the  court  to  pronounce  sentence  at  the 
time.  As  on  this  point  an  authority  was  cited,  it  is  neces- 
sary to  examine  the  question  fully,  as  we  dissent  from  that 
authority.  All  courts  of  oyer  and  terminer  sit  for  the  trial 
of  the  causes  brought  before  them.  If  the  issue  raised  dur- 
ing the  trial  of  one  of  these  causes  be  on  matter  of  fact,  it 
is  to  be  tried  by  the  jury,  under  the  supervision  of  the  court. 
If  it  is  matter  of  law,  it  is  to  be  tried  by  the  judges  ;  if  mat- 
ter of  record,  by  the  record  itself :  se^e  Terms  de  la  Ley^ 
''Trial."  The  question  what  the  sentence  in  a  criminal 
cause  should  be  is  a  question  of  mixed  law  and  judicial  dis- 
cretion, to  be  guided  by  the  facts  proved  on  the  taking  of 
the  verdict,  and  therefore  is  to  be  determined  by  the  judges, 
and  so  it  is  properly  and  technically  included  in  the  word 
"  trial."  The  trial  by  the  court  of  the  cause  before  it  in- 
cludes all  those,  and  the  word   "trial"  is  not  confined  to 

(»)  Ante,  p.  855. 
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taking  the  verdict.  The  superior  courts  sat  at  common  law 
only  during  term  time  and  at  Westminster.  When  an  issue 
of  fact  arose  which  required  to  be.  tried  by  the  verdict  of  a 
jury,  process  issued  to  bring  up  the  jurors  from  the  proper 
venue  to  Westminster,  and  the  verdict  was  found  there  un- 
der the  superintendence  of  the  court  sitting  during  term, 
and  if  for  any  sufficient  reason  the  whole  trial  was  not  com- 
pleted during  the  term  in  which  it  began,  the  cause  was 
adjourned,  and  the  trial  completed  at  a  future  sitting  or  sit- 
tings of  the  court,  which  were  necessarily  holden  m  term 
time.  As  early  as  the  Statute  of  Westminster  the  Second, 
13  Ed.  1,  A.D.  1285,  a  remedy  was  provided  for  part  of  the 
inconvenience,  expense,  and  delay  arising  from  this  state  of 
the  law.  By  that  statute  power  was  given  to  the  courts  at 
Westminster  to  award  a  writ  of  nisiprius  commanding  the 
sheriff  to  bring  the  jury  to  Westminster  in  the  next  term, 
"unless  the  justices  of  assize  should  first  come  to  his 
county."  And  in  case  *such  a  writ  was  awarded,  the  [359 
justices  of  assize  were  to  take  the  inquisition,  and  return  the 
same  to  the  court  at  Westminster,  where  judgment  should 
be  given.  In  practice  it  became  a  matter  of  course  to  award 
a  writ  of  nisi  prius  in  every  case,  unless  either  the  Crown 
was  a  party  concerned,  and  refused  its  assent,  or  the  court 
in  its  discretion  thought  fit  to  direct  that  the  trial  should  be 
at  bar  on  account  of  the  importance  of  the  case.  In  either 
case  the  trial  proceeded  in  the  court  in  term  time  at  West- 
minster, as  at  common  law.  It  was  not  usual  to  issue  a  com- 
mission of  assize  in  Middlesex,  and  consequently,  in  causes 
in  which  the  venue  was  in  Middlesex,  all  trials  remained  as 
at  common  law  till  a  much  later  period,  when,  bv  various 
statutes  which  it  is  unnecessary  to  cite,  the  Chief  Justices 
and  Chief  Baron  were  directed  to  hold  sittings  at  nisiprius 
in  London  and  at  Westminster,  and  the  award  of  nisiprius 
in  town  causes  is,  therefore,  "unless  first  the  Chief  Justice 
come,"  &c. 

In  all  respects  material  to  the  question  before  us  the  law 
and  practice  is  the  same  in  town  and  in  country  causes. 
The  direction  of  the  court  would  more  properly  have  been 
called  a  direction  that  there  should  be  no  award  of  nisi 
prius  than  a  direction  that  the  trial  should  take  place  at 
bar ;  but  the  latter  phrase  has  been  in  use  so  long  that  it 
would  be  pedantry  to  try  to  alter  it  now.  Substantially  the 
law  remained  the  same  down  to  the  passing  of  the  statute  11 
Geo.  4  &  1  Wra.  4.  Two  inconveniences  were  found  to  result 
in  practice,  which  the  statute  was  designed  to  remedy.  The 
first  was  that  in  the  comparatively  rare  cases  in  whicli  there 
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was  a  trial  at  bar,  it  must  necessarily  be  in  term  time,  to  the 
great  delay  of  all  the  ordinary  business  of  the  court,  and  if 
the  trial  was  not  completed  within  the  tenn  in  which  it  began, 
it  must  of  necessity  be  adjourned  till  the  next  term,  and  then 
completed.  The  other  inconvenience  was  that  when  there 
was  a  criminal  trial  in  the  Queen's  Bench,  and  there  was 
an  award  of  nisiprius^  the  authority  of  the  judge  on  circuit 
or  Chief  Justice  at  nisipritLS  being,  not  to  try  the  cause,  but 
simply  to  take  the  inquisition,  sentence  was  of  necessity 

Sostponed  till  the  next  term.  Whenever  that  sentence  was 
iscretionary,  the  court  in  banco  was  very  much  guided  by 
the  report  of  the  judge  who  presided  when  the  criminal  was 
found  guilty,  but  it  was  necessary  to  bring  that  report  be- 
fore the  court,  and  there  was  much  delay  and  expense 
360]  *occasioned  both  to  the  prosecution  and  to  the  defen- 
dant. Both  these  inconveniences  were,  amongst  others,  rem- 
edied hj  the  act  for  the  more  effectual  administration  of 
J'ustice  m  England  and  Wales,  11  Geo.  4  &  1  Wm.  4,  c.  70. 
Jy  the  9th  section  it  was  provided  that  judgment  might  be 
pronounced  by  the  judge  at  the  sittings  or  assizes,  subject  to 
a  power  in  the  Court  of  King's  Bench,  within  the  first  six 
days  of  the  next  ensuing  term,  to  grant  a  rule  to  amend  the 
judgment.  In  The  King  v.  Lloya{')si  motion  was  refused 
for  such  a  rule.  The  iudgment  of  Parke,  J.,  very  clearly 
indicates  what  the  mischief  was  which  it  was  meant  to  rem- 
edy— ''  To  ground  a  motion  of  this  kind  the  party  ought  to 
^  pomt  out  some  essential  defects  in  the  sentence,  otherwise 
we  should  lose,  and  not  gain,  by  the  enactment  of  the  late 
statute ;  for  after  sentence  had  been  passed  at  the  assizes  we 
should  still  be  called  upon  in  a  number  of  cases  to  hear  the 
report  of  the  trial,  affidavits,  and  speeches  of  counsel,  in  this 
court,  as  the  practice  was  before  the  act."  It  is  obvious  that 
those  who  framed  the  a(yt  could  not  wish  to  introduce  for  the 
first  time,  in  a  trial  at  bar,  a  necessity  to  postpone  sentence 
till  next  term,  producing  an  inconvenience  similar  to  that 
which  was  by  tne  same  statute  taken  away  in  the  case  of 
trials  at  nisiprius.  Still  it  is  possible  that,  from  want  ol 
skill,  they  might  use  words  which  would  compel  us  to  say 
that  such  was  the  eneactment ;  and  if  they  had  enacted  that 
the  days  appointed,  if  in  the  vacation,  should,  '^for  the  pur- 
poses of  taking  the  verdict,  and  those  only,"  be  deemed  to 
be  a  part  of  the  preceding  terra,  we  should  have  had  great 
difficulty  in  avoiaing  that  conclusion.  The  objection  taken 
is  grounded  on  the  assumption  that  the  word  "trial"  in  this 
act  is  to  be  construed  as  meaning  "taking  the  verdict."    But 

(«)  4  B.  <fe  Ad.,  136. 
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in  constniing  all  writings  it  is  a  general  rale  that  we  are  to 
understand  the  words  used  in  their  technical  sense,  if  they 
have  acquired  one,  or  if  not,  in  their  ordinary  sense,  unless 
there  be  something  to  show  that  they  are  used  in  some 
secondary  sense;  and  in  HeydorCa  Cdsei^)  Lord  Coke  says 
it  was  resolved,  "that,  for  tie  sure  and  true  interpretation 
of  all  statutes  in  general,  be  they  penal  or  beneficial,  restric- 
tive or  enlarging  of  the  common  law,  four  things  are  to  be 
discerned  and  considered :  1.  What  was  the  common  law  be- 
fore the  making  of  the  act ;  *2.  What  was  the  mischief  [361 
and  defect  for  which  the  common  law  did  not  provide ; 
3.  What  remedy  the  Parliament  hath  resolved  and  appointed 
to  cure  the  disease  of  the  commonwealth ;  and  4.  The  true 
reason  of  the  remedy;  and  then  the  office  of  all  judges  is 
always  to  make  such  construction  as  shall  suppress  the  mis- 
chief and  advance  the  remedy."  We  cannot  doubt  that  the 
defect  which  the  legislature  intended  to  amend  was  that  trials 
in  the  superior  courts  could  not  be  holden  except  in  term 
time^  which  was  inconvenient  when  the  verdict  nad  to  be 
taken  before  the  court,  and  the  remedy  was  that,  when  a 
trial  at  bar  was  directed  in  any  cause,  the  court  might  ap- 
point days  for  the  trial,  which,  if  in  vacation,  should,  for  the 
Eurposes  of  the  trial  of  that  particular  cause,  be  deemed  to 
e  in  term,  and  on  which  the  court  might  therefore  dispose 
of  that  cause  just  as  they  might  at  common  law  have  done 
had  those  days  been  days  in  term  time.  To  substitute  for  the 
word  '*  trial''  the  words  "  takii^  of  the  verdict,"  or  any  sim- 
ilar words,  or  to  construe  the  word  *'  trial"  as  limited  to  the 
taking  of  the  verdict,  would  be  an  alteration  and  straining 
of  the  words  of  the  legislature  for  the  purpose  of  defeating 
their  obvious  intention.  We  have  no  doubt  that  we  cannot 
do  so,  and  we  should  not  have  thought  it  necessary  to  render 
our  reasons  so  much  at  length  were  it  not  for  the  expressions 
used  by  Tindal,  C.J.,  in  the  opinion  delivered  by  him  in  the 
case  oi  (yConnell  v.  I%e  Queen  {'),  which  certainly  are  an 
authority  to  the  contrary.  It  is  to  be  remembered  how  that 
opinion  came  to  be  delivered.  The  Court  of  Queen's  Bench 
in  Ireland  had,  under  the  Irish  Act  (which  is  identical  in  its 
terms  with  the  English  Act),  appointed  days  in  the  vacation 
after  Hilary  Term  for  the  trial  of  that  cause.  On  one  of 
those  days  the  jury  delivered  in  a  lone  special  finding  on  the 
issues,  and  on  this  finding  many  troublesome  questions  arose. 
Had  the  verdict  been  delivered  on  a  day  which  actually  as 
well  as  constructively  fell  in  Hilary  Term,  the  Court  of 
Queen's  Bench  might,  and  on  such  findings  probably  would, 

(')  8  Rep.,  7  b. '  («)  11  CI.  A  F.,  at  p.  250. 
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have  postponed  sentence  till  those  points  were  argued,  and 
for  that  purpose  adjourned  the  cause  till  the  next  term;  nor 
can  any  reasonable  doubt  be  entertained  that  in  point  of  fact 
the  Court  of  Queen's  Bench  in  Ireland  did,  on  receiving 
these  findings,  declare  that  they  would  do  so :  for  on  the 
362]  *tirst  day  of  the  term — Easter  Term — the  parties  did 
appear ;  motions  were  made  on  their  behalf  in  arrest  of  judg- 
ment and  otherwise,  and  after  long  arguments  sentence  was 
pronounced  in  Trinity  Term.  Bat  when  the  record  was  made 
up  and  returned  in  obedience  to  the  writ  of  error,  all  that 
appeared  on  the  record  was  that  these  special  findings  were 
taken  on  the  12th  of  February,  being  one  of  the  days  which, 
by  virtue  of  the  statute,  were,  for  the  purposes  of  the  trial, 
to  be  deemed  part  of  Hilary  Term ;  and  tuat  on  the  15th  of 
April,  being  the  first  day  of  the  ensuing  Easter  Term,  the 
parties  appeared ;  and  that  having  done  so,  and  taken  various 
steps  in  the  cause  it  was  continued  into  Trinity  Term,  in  which 
the  sentence  was  passed.  The  counsel  for  the  defendants 
assigned  thirty-three  grounds  of  error,  some  of  which  were 
very  serious,  and  on  one  of  which  the  judgment  was  reversed. 
But  many  were  frivolous,  and  amongst  those  was  the  twen- 
tieth objection — "that  there  was  not  any  proper  continuance 
from  the  time  when  the  verdict  was  given  to  the  following 
term,  when  judgment  was  pronounced."  The  House  oi 
Lords  had  to  determine  for  the  first  time  whether  this  objec- 
tion was  good,  and  whatever  might  have  been  the  judgment 
if  there  had  been  a  long  series  of  precedents  determining 
that  the  absence  of  a  formal  entry  was  fatal,  it  is  obvious 
that  there  could  be  but  one  decision  when  it  was  a  case  of 
the  first  impression.  The  House  thought  fit  to  ask  the  judges, 
amongst  otner  (Questions,  whether  this  was  a  good  ground  for 
reversmg  the  judgment.  The  unanimous  answer  of  th6 
judges,  delivered  by  Tindal,  C.  J.,  was  that  it  was  not,  and 
the  judgment  of  the  House  was  that  it  was  not.  But  in  de- 
livering the  reasons  for  that  answer  of  the  judges,  Tindal, 
C.  J.,  does,  undoubtedly,  ptate,  as  the  ground  of  his  opinion, 
that  the  day  appointed  was  a  day  in  term  for  the  purpose  of 
the  trial,  which  no  one  doubts ;  but  he  assumes  that  the  trial 
means  in  this  statute  the  taking  of  the  verdict,  and  nothing 
more  (*).  He  gives  no  reasons  for  this  assumption ;  it  had 
not  been  argued  at  the  bar  of  the  House,  and  it  evidently 
was  not  mucli  considered.  If  this  was  part  of  the  ratio  de- 
cidendi of  the  lords  in  that  case,  we  should  be  obliged  to 
submit  to  it ;  but  the  opinions  of  the  judges  rendered  to  the 
House  are  but  advice  to  assist  the  house,  as  was  strongly 

OllOLAF.,atp.  250. 


Vol  IX.]  EASTER  TERM,  XXXVU  VICT.  335 

Redgrave  v.  Lee.  1874 

shown  in  that  very  case,  *where  the  lords,  by  a  ma-  [363 
jority  of  one,  gave  judgment  contrary  to  the  opinions  of  a 
great  majority  of  the  judges.  But  though  not  binding  on 
us,  the  opinion  of  such  an  eminent  lawyer  as  Tindal,  C.  J., 
is  to  be  treated  with  great  respect,  and  the  more  so  as  all  the 
other  judges  subscribed  to  his  opinion,  giving  this  as  a  rea- 
son. We  should  not,  therefore,  presume  to  dissent  from 
that  opinion  if  it  were  not  that  we  find  this  point  was  not 
argued,  and  the  opinion  seems  to  have  been  hastily  adopted 
without  considering  the  reasons,  which  we  think  would  have 
brought  those  learned  persons  to  an  opposite  opinion,  and 
which  certainly  lead  us,  without  any  doubt,  to  hold  that  the 
sentence  was  in  this  case  properly  pronounced. 

These  are  all  the  objections  that  were  made,  and  we  think 
that  none  of  them  are  tenable. 

Rule  reused. 

Attorney  for  defendant :  O.  Harcourt 


[Law  Reports,  9  Qaeen's  Bench,  868.] 
AprU  29,  1874. 

Bedgrave,  Appellant ;  Lee  and  Others,  Respondents. 

Faeiory  Act,  186T  (80  d:  81  Vict,  c,  108),  «.  8,  subs,  n—**  Faetorf  ^Process  carried 
on  in  open,  Air — Afanu/acture  of  Cement, 

Premifles,  consisting  of  ten  acres,  in  which  the  mannfacture  of  cement  from  chalk 
and  mud  is  carried  on  chiefly  in  the  open  air,  and  in  which  200  people  are  employed 
in  grinding  and  washing  in  mills,  but  in  which  there  is  no  great  building  in  which 
men  and  women. are  employed  under  cover,  are  not  a  "factory  "  within  80  <&  81  Vict. 
c  108,  8.  8,  subs.  1. 

Kent  V.  Astley  (Law  Rep.,  6  Q.  B.,  19)  followed. 

Case  stated  by  justices  of  Kent  under  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the  appellant,  sub-in- 
spector of  factories,  agamst  the  respondents,  under  s.  28  of 
7  &  8  Vict.  c.  15,  charging  that  they,  on  and  at,  &c.,  being 
the  occupiers  of  a  certain  factory  within  the  true  intent  and 
meaning  of  the  Factory  Acts,  md  unlawfully  fail  to  hang 
up  in  the  entrance  of  the  factory  a  notice  of  the  names  and 
addresses  of  the  inspector  and  sub-inspector  of  the  district 
in  which  the  factory  is  situate,  and  other  particulars  required 
to  be  inserted  in  the  said  notice. 

At  the  hearing  the  appellant  relied  on  s.  3,  subs.  7,  of  30 
&  31  Vict.  c.  103,  which  enacts  that,  ''for  the  purposes  of 
this  act  the  woyd  factory"  shall  mean  "any  premises, 
whether  adjoining  or  *separate,  in  the  same  occupa-  [364 
tion,  situate  in  tne  same  city,  town,  parish,  or  place,  and 
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constituting  one  trade  establishment  in,  on,  or  within  the 
precincts,  of  which  fifty  or  more  persons  are  employed  in 
any  manufacturing  process;"  and  by  the  same  section, 
** manufacturing  process"  shall  mean  ''any  manual  labor 
exercised  by  way  of  trade,  or  for  the  purposes  of  gain,  in  or 
incidental  to  the  making  an  article  or  part  of  an  article,  or 
in  or  incidental  to  the  alterinff,  repairing,  ornamenting,  fin- 
ishing, or  otherwise  adapting  for  sale  any  article." 

The  appellant  called  as  a  witness  William  Rayner,  who 
said : 

I  am  general  foreman  and  timekeeper  in  the  employ  of  Messrs.  Lee  &  Son  (the 
respondents).  The  premises  are  in  the  occupation  of  the  respondents.  Cement 
is  manufactured  on  those  premises,  and  lime  also  is  humt  there.  I  know  what 
cement  is  made  of.  Chalk  is  used  in  its  preparation.  Lime  is  not  used  in  it. 
Mud  is  also  used.  The  first  process  whicn  chalk  is  suhiected  to  in  making 
cement  is  placing  it  into  a  wash-mill  with  mud.  The  chalk  is  first  dug  from  a 
pit.  After  the  chalk  and  mud  leave  the  wash-mill  it  passes  through  pipes  to  a 
force  pump,  it  is  then  forced  through  the  pump  into  the  hacks,  and  there  it  de- 
posits itself ;  it  is  then  wheeled  from  the  backs  to  the  flues,  and  there  dries,  then 
passes  from  thence  to  the  kilns ;  it  is  then  burnt,  then  dlrawn  from  the  kilns, 
then  crushed,  then  ground  between  stones,  then  passed  into  a  shed,  and  it  then 
becomes  cement  ready  for  the  market  and  is  put  into  casks  and  sacks.  There 
are  over  200  people  employed  on  the  premises ;  these  include  pitmen,  carters, 
lime  burners,  cement  manufacturers,  barge  loaders,  engine  fitters,  blacksmiths, 
wheelwrights,  sawyers,  ^gine  drivers,  kiln  fitters,  coal  heavers,  barge  builders, 
fluemen,  men  employed  at  tlie  wash-mills,  spoutmen,  millers,  crushermen,  kiln 
drawers,  tippers.  I  recollect  the  inspector  pa3ring  a  visit  to  the  premises  on 
the  10th  of  June  instant ;  there  was  then  no  notice  on  any  part  of  the  premises 
containing  the  names  of  the  inspector  and  sub-inspeotor  of  factories  of  the  dis- 
trict.    I  have  never  seen  such  a  notice  upon  the  premises. 

On  cross-examination  the  witness  said : 

The  premises  are  very  extensive.  The  chalk  pit  extends  over  three  acres,  and 
is  a  mile  away  from  the  works.  There  is  a  railroad  from  the  pits  down  to  the 
works ;  it  is  about  a  mile  long.  The  other  works  occupy  about  ten  acres. 
There  is  no  great  building  where  men  and  women  are  employed  under  cover. 
The  mills  are  separate  and  detached,  but  stand  upon  the  ten  acres.  There  is  a 
hole  on  the  top  of  them,  and  on  each  side  there  is  an  open  cowl  over  each  of 
tliem.  There  are  temporary  covers  over  the  mills  in  some  places  to  protect  the 
machinery.  There  are  no  boys  working  at  the  mills.  I  know  Philip  Peters  ;  he 
does  not  work  in  any  covered  building.  His  duty  is  to  tally  the  chalk  into  the 
wash-mill,  and  while  doing  so  he  stands  in  the  open  air  ;  that  is  his  only  duty  ; 
he  is  under  the  age  of  sixteen  years,  and  he  is  the  only  boy  under  that  age  em- 
ployed on  the  works.  The  river  is  on  one  side  of  the  works,  and  the  works  are 
all  open  to  the  country  on  all  other  sides.  There  is  no  entrance-gate  which  is 
365]  *used.  There  is  an  ordinary  five-barred  gate  from  the  turnpike  road 
which  is  opened  for  cattle  to  go  in.  There  is  no  entrance-gate  or  place  where 
a  notice  could  be  affixed  without  being  exposed  to  the  wind,  rain,  or  weather. 

On  re-examination  the  witness  said  : 

It  is  the  habit  of  the  men  to  come  on  to  the  premises  just  where  they  can  ; 
there  is  an  entrance  to  drive  a  horse  and  trap  tlirouffh  near  the  fitter's  shop ; 
that  is  the  entrance  by  which  strangers  would  enter  the  premises  ;  there  is  an 
entrance  at  the  end  of  the  backs.  This  brings  the  men  into  any  part  of  the 
works.  The  men  come  on  the  premises  across  a  field,  and  through  the  entrance 
behind  the  pens.  The  men  get  over  the  fence,  and  get  into  the  works  where 
they  can.     A  notice  could  be  put  up  where  the  entrance  is  for  a  horse  and  trap. 


Vol.  IX]  EASTER  TERM.  XXXVII  VICT.  337 

Redgrave  v.  Lee.  1874 

bat  it  must  be  placed  outside.  There  is  a  boy  who  works  in  the  engine  fitting 
shop  ;  his  name  is  George  Strong,  he  runs  of  errands  and  attends  to  the  men, 
moves  things  about  from  one  place  to  another  for  the  use  of  the  men.  I  know 
a  boy  of  ihe  name  of  Eyles.  I  do  not  know  whether  either  of  those  boys  are 
under  the  age  of  eighteen  years.  Most  of  the  work  is  carried  on  under  a  felt 
cover  open  all  round  ;  there  is  no  division  between  the  cement  works,  the  lime 


works,  the  carpenters'  shop,  and  the  fitting  works ;  only  the  walls  to  support 
the  buildings  and  gear.  There  is  nothing  to  prevent  anyone  getting  into  the 
works  in  certain  places  where  there  are  no  fences.     The  railway  runs  at  the 


top  of  the  works ;  but  there  is  a  field  between  the  works  and  the  railway.  That 
field  is  not  part  of  the  premises  where  manufacturing  process  goes  on,  the  field 
is  the  boundary  of  those  premises. 

It  was  contended  on  the  part  of  the  respondents,  that  the 
premises  were  not  a  ** factory''  within  the  meaning  of  the 
Factory  Acts ;  that  the  manufactory  carried  on  is  not  one  of 
those  mentioned  in  s.  3  of  30  &  31  Vict.  c.  103,  or  of  a  similar 
nature ;  that  those  acts  apply  only  to  closed  buildings ;  that 
there  is  no  separate  building  in  which  fifty  persons  are  em- 
ployed ;  that  30  &  31  Vict.  c.  15,  s.  3,  subs.  7,  does  not  ap- 
ply to  cement  works  like  those  in  question,  and  that  the 
pnnciple  involved  in  the  case  of  Kern  v.  Astley  (*)  was  pre- 
cisely the  same  as  in  the  present  case ;  that  the  several  sheds 
could  not  be  considered  as  being  joined  together  for  the  pur- 
pose of  bringing  them  within  the  provisions  of  the  Factory 
Acts ;  that  only  one  boy  is  employed  on  the  premises  under 
the  age  of  sixteen  years,  and  he  is  employed  out  of  doors  in 
the  open  air  as  a  tally  boy,  to  see  what  chalk  and  mud  is 
put  into  certain  wash  mills. 

The  justices,  being  of  opinion  that  the  evidence  did  not 
bring  the  case  within  the  operation  of  30  &  31  Vict.  c.  103, 
s.  3,  subs.  7,  dismissed  the  information. 

*The  question  of  law  for  the  court  was,  whether  the  [366 
cement  works  and  premises  are  within  the  operation  oi  the 
Factory  Acts. 

C.  ^owen^  for  the  appellant,  contended  that  the  case  was 
to  be  distinguished  from  Kent  v.  Astley  ('),  and  referred  to 
the  Factory  Act  1871  (34  &  36  Vict.  c.  104),  s.  5. 

Manisty^  Q.G.,  (with  him  Lee\  for  the  respondents,  was 
not  called  upon. 

CocKBUBN,  C.  J. :  I  am  of  opinion  that  this  case  is  governed 
by  the  decision  in  Kent  v.  Astley  (*).  No  doubt  it  is  very 
difficult  to  draw  the  line;  but  the  definition  of  "factory" 
and  of  "manufacturing  process,"  does  seem  to  imply  some- 
thing more  than  a  process  which  is  carried  on  to  all  intents 
and  purposes  in  the  open  air.  If  buildings  predominated 
this  might  be  a  factory ;  but  the  whole  may  be  said  to  be 
carried  on  in  the  open  air.    By  the  late  act,  brickfields  have 

0)  Law  Rep.,  6  Q.  B.,  19. 
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been  to  a  certain  extent,  brought  under  the  operation  of  the 
Factory  Acts ;  but  the  legislature  have  not  tnought  proper 
to  go  further,  and  extend  the  general  definition  of  factory. 
Slackbubn,  J.:  I  am  of  the  same  opinion.  In  KerU  v. 
Astley  (*)  all  the  court  were  agreed  that  the  operation  of  the 
act  of  1867  was  confined  to  trades  carried  on  in  buildings ; 
and  that  is  fully  justified  bv  the  definition  of  "factory"  and 
"manufacturing  process.''  [The  learned  judge  read  the 
definitions.]  Ii  it  appeared  in  the  present  case  that  in  the 
ten  acres,  though  they  were  uninclosed,  so  many  as  fifty 
persons  were  employed  under  cover,  so  as  to  form  one  trade 
establishment,  the  justices  should  have  found  the  fact.  But 
here  they  have  found  the  contrary,  and,  as  I  understand  the 
evidence,  they  were  q  uite  right  in  the  conclusion  they  came 
to.  The  legislature  had  the  subject  before  them  in  1871, 
and  they  might  then  have  amended  the  former  acts,  if  the 
decision  of  this  court  in  Kent  v.  Astley  (*)  did  not  carry  out 
what  they  had  intended  should  be  the  law. 

Jvdgmentfor  the  respcmdeTds. 

Attorney  for  appellant :  Solicitor  to  the  Treasury. 
Attorneys  for  respondents :  Sandys  &  Trevenen,  for  Hay- 
wardy  Rochester. 

(>)  Law  Rep.,  6  Q.  B.,  19. 


[Law  Reports,  9  Queen's  Bench,  367.] 
May  1,  1874. 

367]  *Wal8h  V.  Wallet  and  Another. 

MasUr  and  Servant — CotUraet  of  Hiring — Notice  to  leave — Forfeiture  of  Waget  due. 

Plaintiff  was  a  weaver  employed  by  defendants  as  a  weekly  servant,  his  wages 
being  regulated  by  the  number  of  pieces  which  he  wove  and  delivered  to  his  mas- 
ters. The  wages  of  the  defendants^  workmen  were  ascertained  and  fixed  at  noon  on 
Thursday  in  each  week,  but  were  not  paid  till  the  next  Saturday.  By  rules  em- 
bodied in  the  contract  of  hiring,  the  workmen  were  reouired  to  g^ve,  berore  leaving, 
fourteen  days'  notice  at  the  time  of  booking-up  on  Thursday.  "Persons  leaving 
wiUiout  notice  will  forfeit  all  wages  due." 

On  a  Thursday,  the  sum  eam^  by  the  plaintiff  in  the  preceding  week,  was  ascer- 
tained and  fixed  at  16«.  He  commenced  another  week  on  the  afternoon  of  the  same 
day  and  worked  during  the  morning  of  Friday,  and  earned  7«.  He  left  during  the 
forenoon  of  Friday  without  having  given  any  notice: 

Ueldy  that  the  plaintiff  forfeited,  by  leaving  before  the  Saturday,  the  wages  due  on 
the  Thursday,  but  not  payable  till  the  Saturday,  as  well  as  the  wages  earned  between 
noon  of  Thursday  and  Friday  morning. 

Case,  on  appeal  from  the  County  Court  of  Lancashire, 
holden  at  Blackburn. 

Action  to  recover  22.5.  for  wages  alleged  to  be  owing  by 
the  defendants  to  the  plaintiff. 
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The  following  facta  were  admitted :  The  plaintiff  was  a 
weaver,  in  the  employ  of  the  defendants,  who  are  cotton 
manufacturers,  at  Blackburn.  He  was  a  weekly  servaijt, 
and  his  wages  were  regulated  by  the  number  of  pieces  which 
from  time  to  time  he  wove  and  delivered  to  his  masters.  The 
practice  at  the  defendants'  mill  was,  that  the  wages  earned 
oy  the  workmen  at  the  mill  were  ascertained  and  fixed  at 
noon  on  Thursday  in  each  week ;  but  the  wages  so  ascer- 
tained and  fixed  were  not  paid  to  the  workmen  entitled 
thereto  until  the  succeeding  Saturday.  The  workmen  worked 
under  certain  rules,  which  were  embodied  in  the  contract  of 
hiring  between  the  masters  and  workmen.  The  rules  are  as 
follows :  "All  persons  in  our  employ  are  required  to  give 
fourteen  days'  notice  before  leaving,  such  notice  to  be  given 
at  the  time  of  booking-up.  Fourteen  days'  notice  vnll  be 
given  previous  to  discharging  any  person,  except  for  spoil- 
ing or  neglecting  work,  in  which  case  they  will  be  discharged 
forthwith.  Persons  leaving  without  notice  will  forfeit  all 
wages  due,  and  their  return  to  work  may  be  refused." 

*The  term  "booking-up,"  in  the  above  rules,  is  un-  [368 
derstood  by  the  parties  to  mean  the  Thursday  in  each  week. 

The  principal  part  of  the  wages  sued  for,  namely,  IBs.y 
was  earned  by  the  plaintiff  in  the  week  of  his  service  which 
ended  at  noon  on  Thursday,  the  26th  April,  1872 ;  and  such 
sum  was  ascertained  and  fixed  at  that  time.  The  plaintiff 
commenced  another  week  of  his  service  on  the  afternoon  of 
that  day ;  he  worked  during  that  afternoon  and  also  during 
the  morning  of  Friday,  the  26th  of  April,  and  he  earned 
during  that  time,  7*.,  the  residue  of  the  22s.  sued  for.  He 
left  the  service  on  the  forenoon  of  Friday,  without  having 
given  any  notice  of  his  intention  to  leave. 

His  reason  for  so  leaving,  was  an  intended  alteration  in 
the  weaving  shed  in  which  tne  plaintiflf  worked ;  but,  for  the 
j)urposes  of  this  appeal  only,  it  was  admitted  that  the  plain- 
tiff left  the  service  without  any  reasonable  or  justifiable 
cause. 

The  plaintiff  applied  for  payment  of  his  full  wages, 
namely,  22*.,  on  Saturday  the  27th  of  April ;  but  his  appli- 
cation was  refused  altogether  on  the  ground  that  his  wages 
had  been  forfeited. 

At  the  hearing,  the  same  ground  of  defence  to  the  action 
was  taken.  It  was  held  by  the  judge,  that,  as  the  plaintiff 
had  left  the  service  after  the  commencement  of  tne  week 
beginning  at  noon  on  Thursday,  the  26th  of  April,  without 
proper  notice  of  his  intention  to  leave,  the  wages  earned 
during  that  week  were  forfeited,  and  could  not  be  recovered ; 
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but  that  the  wages  earned  in  the  previous  week,  and  which 
were  ascertained  and  fixed  on  Thursday,  the  25th  of  April, 
were  vested  in  the  plaintiff,  and  were  not  divested  or  for- 
feited^ either  bv  the  general  law  or  by  the  special  agreement 
contained  in  the  rules,  by  the  plaintiff  leaving  the  service 
without  notice  in  a  subsequent  week  of  his  service.  And  a 
verdict  for  the  15s.  was  given  accordingly. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  wages  earned  by  the  plaintiff  in  the  week  ending  at 
noon  on  Thursday,  the  25tn  of  April,  were  forfeited  by  the 
plaintiff  having  left  the  service  on  Friday,  the  26th  of  April, 
1872,  without  having  given  notice  of  his  intention  to  leave. 

If  the  court  was  of  opinion  that  such  wages  were  so  for- 
feited, the  verdict  was  to  be  set  aside  and  judgment  for  the 
defendants  to  be  entered. 

369]  *^.  O.  WiUiamSy  Q.C.,  for  the  defendants :  The  only 
wages  *'due"  when  the  plaintiff  left  without  notice,  were  the 
16s.  fixed  on  the  Thursday,  but  not  payable  till  the  Saturday. 
The  wages  earned  during  the  current  week  were  forfeited  by 
the  general  law ;  and  by  the  6X)ecial  terms  of  the  contract 
embodied  in  it  in  the  form  of  rules,  the  wages  due,  but  not 
payable,  were  forfeited.  It  is  clear  that  the  postponement 
of  the  paynaent  was  intended,  together  with  the  forfeiture 
clause,  to  give  as  much  protection  as  possible  to  the  mas- 
ters. On  any  other  construction,  the  words  would  be  nuga- 
tory.    [He  referred  to  Bvtton  v.  Thompson  (*).] 

J.  Edwards^  for  the  plaintiff :  The  rule  as  to  forfeiture 
was  intended  to  prevent  a  break  in  the  service  between  the 
booking-up  days.  The  wages  were  not  weekly,  but  by  the 
piece. 

[Lush,  J.:  The  postponement  of  the  payment  for  two  days 
after  the  wages  are  ascertained,  seems  to  be  on  purpose  to 
secure  some  motive  in  the  servant  for  giving  proper  notice. 
On  any  other  construction,  if  he  left  directly  after  the  book- 
ing-up, without  notice,  he  would  forfeit  nothing.] 

CooKBURN,  C.J.:  The  only  reasonable  construction  of 
these  rules  is  that  contended  for  on  the  part  of  the  defen- 
dants ;  otherwise  a  man  could,  as  soon  as  the  wages  were 
fixed,  at  once  leave  on  the  Thursday  without  notice,  and  yet 
incur  no  forfeiture.  The  rales  were  clearly  intended  to  pro- 
tect the  masters  against  this  contingency.  It  has  been 
argued  that  the  clause  of  forfeiture  was  intended  to  prevent 
workmen  leaving  in  the  middle  of  the  week ;  the  answer  to 
that  argument  is,  that  the  wages  of  the  current  week  would 
have  been  forfeited  by  the  general  law.    The  rules  must 

(»)  Law  Rep.,  4  0.  P.,  330.       » 
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have  been  framed  with  a  view  to  protect  the  masters  against 
the  possibility  of  the  men  working  up  to  Thursday,  and  then 
leaving  without  any  notice. 

Blackburn,  J. :  I  am  of  the  same  opinion.  This  is  the 
case  of  a  weekly  hiring,  the  wages  to  be  regulated  and  paid 
in  each  week  according  to  the  amount  of  work  done ;  and 
the  wages  to  be  paid  in  each  week  are  to  be  fixed  and  ascer- 
tained on  the  Thursday,  but  not  to  be  paid  till  the  Saturday. 
Then  all  wages  **due"  are  to  befoneitedif  the  workman 
leaves  without  notice.  Here,  the  plaintiff  *left  without  [370 
notice,  and  the  only  wages  "due"  were  those  fixed  on  the 
Thursday,  and  he  has  merefore  forfeited  them  by  the  ex- 
press terms  of  the  contract.  I  give  no  opinion  as  to  what 
would  have  been  the  consequence  if  the  masters  had  not 

Said  the  wages  on  the  Saturd!ay  and  the  plaintiff  had  left  on 
le  Monday  without  notice.  • 

Lush,  J.:  I  am  of  the  same  opinion.  It  is  clear  the  rules 
were  framed  with  the  intention  that  any  workman  who  leaves 
without  notice  shall  forfeit  something  at  whatever  part  of 
the  week  he  leaves.  That  can  only  be  carried  out  oy  his 
forfeiting  all  the  wages  that  have  not  been  paid  when  he 
leaves. 

Judgment  for  the  d^eTicUmts. 

Attorneys  for  both  parties :  Doyle  &  Edwards. 


[Law  Reports,  9  Queen's  Bench,  880.] 
AprU  28,  1874. 

♦Pitts,  Appellant;  Millar,  Respondent.        [380 

Oradt^  to  AHimals^l2  &  18  Vict.  e.  92.  9.  ^^BaUing  Animah^RabbU», 

A  match  took  place  between  the  owners  of  two  dogs  as  to  which  could  kill  the 
greatest  nnmber  of  rabbits  by  nmning  after  them.  *  The  match  took  place  in  a  field 
containing  an  area  of  three  acres,  walled  in  so  that  the  rabbits  could  not  escape : 

HMf  Tiiat  this  was  not  baiting  animals  within  the  meaning  of  12  A  18  Vict,  o. 
92,  s.  8. 

Case  stated  by  justices  for  the  borongh  of  Dewsbnry,  in 
the  West  Riding  of  the  county  of  York,  under  20  &  21  Vict. 
c.  43. 

The  appellant  was  charged  on  an  information  that  he  did 
unlawfully  use  a  certain  place,  to  wit,  a  field,  for  the  pur- 
pose of  baiting  a  certain%,nimal,  to  wit,  a  rabbit,  andiiid 
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then  and  there  bait  such  rabbit,  contrary  to  12  &  13  Vict.  c. 

92,  8.  3.  Q) 

381]    *At  the  hearing  the  following  facts  were  proved : 

On  Saturday  afternoon,  the  12th  of  July,  the  re^ondent 
and  two  police  sergeants  went  to  a  field  at  West  Town,  in 
Dewsbury,  occupied  by  one  Solomon  Eastwood,  and  known 
as  the  Borough  Park  Grounds.  A  person  was  at  the  en- 
trance of  the  grounds  receiving  money  for  admission.  The 
grounds  consist  of  a  field  containing  an  area  of  3a.  3r.  15p.y 
which  is  walled  and  paled  round  so  that  an  animal  such  as 
a  rabbit  cannot  escape  therefrom.  There  were  400  to  600 
men  in  the  grounds,  and  a  match  took  place  for  £25  a  side 
between  two  dogs  as  to  which  could  take  the  greatest  num- 
ber of  rabbits  bv  running  after  them ;  the  witness  saw  the 
appellant  and  other  persons  taking  part ;  a  person  had  two 
doffS  \n  a  slip,  and  the  appellant  and  another  man  had  each 
hold  of  one  of  the  dogs'  tails ;  a  man  took  a  live  rabbit  and 
shook  it  in  front  of  the  two  dogs,  and  then  took  a  rabbit 
and  let  it  loose  about  sixty  yards  in  front  of  the  dogs,  which 
were  then  slipped,  and  ran  and  killed  the  rabbit.  This  was 
done  to  about  twenty  rabbits,  and  the  dog  which  killed  the 
greater  number  of  rabbits  was  the  winner  of  the  £26. 

It  was  contended  on  behalf  of  the  appellant,  that  this  was 
not  snch  a  baiting  of  an  animal  as  came  within  the  section 
of  the  act  of  Parliament,  and  that  a  person  who  set  a  grev- 
hound  at  a  hare  in  a  coursing  match,  or  who  put  on  the 
hounds  in  a  fox  covert,  might  just  as  well  be  charged  with 
baiting  the  hare  or  fox. 

The  justices  considered  that  those  cases  differed  from  the 
present,  as  the  hare  or  fox  might  escape,  but  that  in  this 
case  a  rabbit  could  not  possibly  get  away  from  the  dogs, 
and  that  this  was  such  a  case  of  baiting  an  animal  as  s.  3  in- 
tended to  meet ;  and  they  convicted  the  appellant. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  above  facts  constituted  an  ofiEence  within  12  &  13  Vict. 
c.  92. 

(»)  12  &  18  Vict.  c.  92.  s.  3.  "  Every  aforesaid  :  Provided  always,  that  every 
person  who  shall  keep,  or  use,  or  act  in  person  who  shall  receive  money  for  the 
the  management  of  any  place  for  the  admission  of  any  other  person  to  any 
purpose  of  fighting  or  baiting  any  bull,  place  kept  or  used  for  any  of  the  pur- 
bear,  badger,  dog,  cock,  or  other  kind  poses  aforesaid  shall  be  deemed  to  be 
of  animal,  whether  of  domestic  or  wild  the  keeper  thereof  ;  and  every  person 
nature,  or  shall  permit  or  suffer  any  whoshall  in  any  manner  encourage,  aid, 
place  to  be  so  used,  shall  be  liable  to  a  or  assist  at  the  fighting  or  baiting  of  any 
penalty  not  exceeding  £5  for  every  day  bull,  bear,  badger,  dog,  cock,  or  other 
he  shall  so  keep,  or  use,  or  act  in  the  animal  as  aforesaid,  shall  forfeit  and 
management  of  any  such  place  or  per-  pay  a  penaltv  not  exceeding  £5  for 
mit  or  suffer  any  place  to  be  used  as  every  such  offence." 
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Sir  J.  B.  Karslake^  Q.C.:  {Forbes  with  him),  for  the  ap- 
pellant: There  are  two  questions :  first,  whether  the  field 
IS  *' a  place  kept  or  used  for  the  jjurpose  of  baiting"  rab- 
bits ;  and,  secondly,  whether  hunting  rabbits  with  dogs  in 
the  manner  stated  in  the  case  is  ''baiting."  With  regard 
to  the  first  point,  this  was  not  a  place  kept,  that  is,  regularly 
kept,  for  the  purpose  of  baiting  *animals.  There  ap-  [382 
pears  to  be  only  one  user  of  tnis  field,  and  thei:e  is  no  evi- 
dence that  it  was  a  place  generally  kept  and  used  for  the 
purpose  of  baiting  animals :  OlarJc  v.  Hague  (*) ;  Morley  v. 
Oreenhalgh  (') ;  Uoyne  v.  Brady  ('). 

[CocKBURN,  C.J. :  If  from  a  sudden  and  accidental  circum- 
stance a  place  was  used  once  for  the  purpose  of  a  bull-bait 
it  might  perhaps  be  said  not  to  be  within  the  section  ;  but  if 
a  publican  who  has  a  yard  gives  notice  that  a  bull  will  be 
baited  in  the  yard,  though  the  place  is  not  always  appro- 
priated to  that  purpose,  would  it  not  be  a  place  used  for 
Daiting  a  bull  \\ 

It  might  be  so  were  it  not  for  the  decisions. 

[QuAiN,  J.:  The  point  was  not  made  before  the  justices  ; 
we  must  assume  it  to  be  a  place  within  the  enactment.] 

As  to  the  second  point,  clearly  the  facts  do  not  amount  to 
baiting.  In  the  first  place,  a  rabbit  is  not  an  animal  that 
can  be  baited— bulls,  badgers,  and  rats  being  animals  that 
by  nature  can  defend  themselves,  can  be  baited ;  but  in  this 
case  the  object  was  to  kill  as  many  rabbits  as  speedily  as 

?ossible,  and  to  test  the  skill  and  fleetness  of  two  dogs, 
he  enactment  does  not  apply  to  killing  animals  by  chasing. 
The  respondent  did  not  appear. 

CocKBURN,  C.  J.:  I  am  clearly  of  opinion  that  the  pursuit 
of  rabbits  by  dogs  is  not  baiting  animals.  That  term  is  usu- 
ally applied  when  an  animal  is  tied  to  a  stake  or  confined  so 
that  it  cannot  escape. 

QuAiN,  J. :  The  facts  stated  do  not  amount  to  baiting,  but 
to  hunting  rabbits.  I  find  that  in  Johnson's  Dictionary  the 
word  "bait"  is  said  to  mean  "to  attack  with  violence,"  or 
"to  harass  by  the  help  of  others;  as  we  bait  a  boar  with 
mastiffs,  but  a  bull  with  bull-dogs."  This  conviction  can- 
not be  sustained. 

Jvdgmentfor  the  appellant 

Attorneys  for  appellant :  Blakeley  &  Beswick^for  Ibber- 
souy  Dewsbury. 

Q)  2  E.  A  R,  281 ;  29  L.  J.  (M.C.),  («)  8  B.  A  S.,  874;  82  L.  J.  (M.C.),  98. 
106.  (•)  12  Ir.  0.  L.,  611. 
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[Law  Reports,  9  Queen's  Bench,  400.] 
May  1,  1874. 

400]  *Mellor  v.  Watkins. 

Landlord  and  Tmantr—Effeet  of  Surrender  of  Leaa§  on  Inlereat  of  Suh-Letaee^-Parol 
lAeenae,  lisvoeaiioH  of—JUgJiU  of  Licerutei. 

At  Michaelmas,  1851,  W.,  the  owner  of  two  adjoinins  houses,  Kos.  4  and  6,  let 
No.  6  to  A.,  as  tenant  from  year  to  year.  Defendant  having  become  tenant  to  W.  of 
No.  4,  A.  let  him  the  cellars  nnder  No.  6,  from  year  to  year  from  Michaelmas,  1861. 
There  was  in  the  front  cellar  a  gas  meter  communicating  with  the  house  No.  6,  and 
it  was  a  term  of  the  letting  that  A.  should  be  allowed  to  go  to  the  meter,  if  neces- 
sary, whenever  defendant's  premises  were  open.  In  July,  1871,  it  was  agreed  be- 
tween A.,  W.  and  D.,  that  A.  should  give  up  possession  of  No.  6  to  W.,  and  D. 
became  tenant  from  year  to  year  to  W.  from  Michaelmas,  1871.  Defendant  was 
aware  that  No.  5  was  given  up  by  A.,  and  relet  to  D.,  but  no  notice  to  quit  the 
cellars  was  given  to  defendant.  In  March,  1872,  D.  put  up  in  the  cellars  a  water 
meter  communicating  with  his  house,  without  either  objection  or  express  permission 
of  the  defendant.  Afterwards  D.  surrendered  his  interest  in  favor  of  the  plaintiff, 
and  W.  let  No.  6  expressly  including  the  cellars,  to  the  plaintiff  for  fourteen  years, 
from  the  24th  of  June,  1872.  The  plaintiff  entered  into  occupation,  the  ceUars  re- 
maining occupied  by  the  defendant,  and  pluntiff,  without  objection  or  permission  of 
the  defendant,  put  up  more  pipes  and  some  bell- wires  in  the  cellars.  In  July,  1872, 
pluntiff  demanded  possession  of  the  cellars,  but  defendant  refused  to  give  them  up 
without  a  proper  notice  to  quit,  and  he  retained  possession  till  April,  187S.  On  the 
10th  of  January,  187S,  the  defendant  cut  off  the  plaintiff's  water  supply  by  hammer- 
ing up  the  service  pipes  passing  through  the  cellars,  and  cut  the  gas  pipes  and  bell- 
wires.  Plaintiff  having  brought  an  action  for  being  kept  out  of  possession  of  the 
cellars  and  for  the  damages  caused  by  defendant's  cutting  the  pipes,  Ac: 

Held,  that  defendant  was  entitled  to  keep  possession  until  a  proper  notice  to  quit 
had  been  given ;  for  that  the  voluntary  surrender  by  A.  could  not  affect  the  interest 
of  the  defendant,  his  sub-lessee. 

Secondly,  that  plaintiff  was  entitled  to  damages  for  the  cutting  of  his  pipes  and 
wires;  for  that  a  licensee,  under  a  revocable  license,  was  entitled  to  notice  of  revo- 
cation and  a  reasonable  time  afterwards  to  remove  his  goods. 

Cornish  v.  SttMt,  (Law  Rep.,  6  C.  P.,  834),  followed  on  the  latter  point 

Case  stated  by  an  arbitrator  under  an  order  at  nisi  priuSj 
without  reference  to  the  pleadings. 

This  was  an  action  to  recover  damages  from  the  defendant 
for  keeping  the  plaintiff  but  of  possession  of  the  cellars  of  a 
house,  If o.  5,  Holyrood  Terrace,  Malvern,  and  for  damag- 
ing the  gas-pipes,  water-pipes  and  bell-wires  of  the  said 
house,  which  passed  through  the  same  cellars. 

In  1861,  Joseph  Williams,  the  owner  of  a  row  of  houses, 
401]  Holyrood  *Terrace,  let  the  house  No.  6  to  Mr.  James 
AUen,  senior,  as  tenant  from  year  to  year,  from  the  29th  of 
September,  1851,  and  Allen  entered  and  continued  in  pos- 
session until  the  change  of  occupation  hereafter  mentioned. 

In  1864  Messrs.  GFreen,  wine  merchants,  were  occupying 
the  adjoining  house.  No.  4,  as  tenants  to  Williams,  and 
they  applied  to  Allen  to  let  them  the  back  cellars  under 
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No.  6,  for  the  purposes  of  tHeir  business.  Allen  agreed  to 
let  them  these  cellars  at  £8  a  year,  and  they  accordingly 
took  possession  of  them. 

Allen  retained  possession  of  the  front  cellar,  and  about 
the  same  time  that  he  let  the  back  cellars  to  Messrs.  Green, 
he  put  a  five-light  gas  meter  in  the  front  cellar,  with  a  service 
pipe  therefrom  to  Qie  part  of  the  house  which  was  used  as  a 
shop,  but  this  pipe  didnot  pass  through  any  part  of  the  back 
cellar,  nor  was  the  gas  at  that  time  conveyed  to  any  other 
part  of  the  house. 

In  1861  Messrs.  Green  became  bankrupt,  and  the  defen- 
dant took  over  their  business,  and  became  tenant  of  No.  4 
to  Williams. 

In  the  same  year  the  defendant,  having  entered  into  pos- 
session of  No.  4  and  the  back  cellars  of  No.  5,  applied  to 
Allen  to  let  him  the  front  cellar  under  No.  5,  in  addition  to 
the  back  cellars  previously  let  to  Messrs.  Green ;  and  there- 
upon it  was  agreed  between  him  and  Allen  that  he  should 
become  a  yearly  tenant  of  the  whole  of  the  cellars  under  No. 
6,  from  Michaelmas,  1861,  at  the  rent  of  £14  10*.,  it  being  a 
term  of  the  letting  that  Allen  should  be  allowed  to  go  down 
to  the  meter  and  do  anything  that  was  required  to  the  gas 
supply  whenever  defendant's  premises  were  open. 

Williams  knew  that  the  cellars  were  let  to  the  defendant 
at  the  rent  above  mentioned,  but  had  no  further  knowledge 
of  the  terms  of  the  letting. 

In  1866,  Allen  ^ve  up  the  occupation  of  No.  6  to  his  son, 
James  Allen,  junior,  but  remained  tenant  of  the  house  to 
Williams. 

In  June,  1871,  James  Allen,  junior,  failed,  and  filed  a  pe- 
tition for  the  arrangement  of  his  affairs  by  liquidation  under 
the  Bankruptcy  Act,  1869.  In  July  of  that  vear,  it  was 
arranged  between  James  Allen,  senior,  James  Allen,  junior, 
the  trustee  under  the  liquidation  of  James  Allen,  junior, 
Williams,  the  landlord,  and  *  James  Davis,  that  James  [402 
AUen,  senior,  and  his  son  should  give  up  the  house  to 
Williams,  and  that  he  should  let  it  to  Davis,  who  had  also 
arranged  to  take  the  fixtures  and  furniture  on  the  premises. 
In  the  same  month  possession  of  the  house,  and  mmiture, 
and  fixtures,  but  not  of  the  cellars,  was  given  to  Davis. 

On  the  23d  of  December,  1871,  by  agreement  in  writing, 
Williams  let  the  house  No.  6  to  Davis  as  tenant  from  year 
to  year,  from  Michaelmas  day  then  last  past. 

The  defendant  was  then  aware  that  the  house  was  given 
up  by  the  Aliens  and  relet  to  Davis ;  but  no  notice  to  quit 
the  cellars  was  given  him. 

9  Eno.  Rep.  44 
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In  March,  1872,  Davis  agreed  to  surrender  his  interest  in 
favor  of  the  jjlaintiflf,  and  accordingly,  in  June  of  that  year, 
he  gave  up  his  agreement  to  Williams  to  be  cancelled,  and 
the  same  was  cancelled  accordingly. 

On  the  1st  of  June,  1872,  by  deed  of  that  date,  Williams 
let  the  house  No.  6,  expressly  including  the  cellars,  to  the 

S^aintiflf  for  the  term  of  fourteen  years  from  the  24th  of  June 
en  instant. 

At  the  time  of  the  execution  of  this  lease,  the  plaintiff 
knew  that  the  defendant  was  in  occupation  of  the  cellars, 
but  he  did  not  know  the  terms  on  which  he  held  them. 

Prom  the  time  of  the  failure  of  James  Allen,  junior,  in 
June,  1871,  the  defendant  paid  no  rent  for  the  cellars  to  any 
one,  not  knowing  who  was,  under  the  circumstances  above 
detailed,  legally  entitled  to  receive  the  rent  from  him. 

At  some  time  during  the  occupation  of  James  Allen, 
junior,  a  ten-light  gas  meter  had  oeen  substituted  for  the 
five-light  meter  in  me  front  cellars  of  No.  5,  and  gas  sup- 
plied irom  it  to  other  parts  of  the  house  by  pipes  passing 
through  the  back  cellars.  This  was  done  without  objection 
on  the  part  of  the  defendant,  but  without  his  permission  being 
asked  or  given. 

In  March,  1872,  while  Davis  was  in  occupation  of  No.  5, 
a  water  meter  was  fixed  in  the  front  cellar  by  the  order  of 
Williams,  with  a  service  pipe  passing  therefrom  to  supply 
the  house.  This  was  also  done  witnout  objection  on  the 
part  of  the  defendant,  but  without  his  permission  being 
asked  or  given. 

On  the  24th  of  June,  1872,  the  plaintiff  entered  into  occu- 
pation of  the  whole  of  the  house.  No.  5,  except  the  cellars 
403]  which  were  *occupied  by  the  defendant,  and  put  some 
additional  pipes  into  the  cellars,  so  as  to  convey  an  addi- 
tional supply  of  gas  from  the  gas  meter  to  his  house  and 
shop.  He  also  put  up  bell-wires,  running  through  the  cel- 
lars from  the  front  to  the  back  part  of  his  premises  above. 
This  was  also  done  without  objection  or  permission  on  the 
part  of  the  defendant. 

On  the  9th  of  Julv,  1872,  the  plaintiff  gave  notice  to  the 
defendant  that  he  snould  require  the  immediate  possession 
of  the  cellars  from  the  defendant;  but  after  some  corre- 
spondence, the  defendant  refused  to  give  uj)  possession, 
alle^ng  that  he  was  entitled  to  retain  possession  until  he 
received  a  proper  notice  to  quit ;  and  ne  did  not  give  up 
possession  until  the  lOth  of  April,  1873. 

On  the  10th  of  January,  1873,  defendant  cut  off  the 
plaintiff's  water  supply  by  hammering  up  the  main  service 
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pipe  passing  through  the  front  cellar  from  the  water  meter 
to  the  house  above.  He  at  the  same  time  cut  oflE  the  plain- 
tiffs supply  of  gas  at  the  gas  meter,  and  severed  the  bell- 
wires  which  ran  through  the  cellars.  The  plaintiff  was 
deprived  of  his  gas  and  water  supply,  and  of  the  use  of  the 
bells,  for  five  days,  at  the  end  oi  wnich  time  the  supply  of 
gas  was  restored,  and  the  supply  of  water  partially  restored, 
out  the  bell- wires  remained  unserviceable  till  the  defen- 
dant gave  up  possession,  on  the  10th  of  April. 

The  (juestions  for  the  opinion  of  the  court  were,  first,  was 
the  plaintiff  entitled  as  against  the  defendant  to  the  posses- 
sion of  the  cellars  from  the  29th  of  September,  1872?  Sec- 
ond, was  the  plaintiff  entitled  to  the  use  and  benefit  of  the 
water  service,  gas  service  and  bell- wires  in  the  cellars  on  the 
10th  of  January,  1873  i 

The  arbitrator  assessed  the  damages  which  the  plaintiff 
has  sustained  by  being  kept  out  of  possession  of  the  cellars, 
at  £45,  the  damages  whicn  he  has  sustained  through  the  in- 
terference with  his  water  suppljr,  at  £15,  the  damages  which 
he  has  sustained  through  the  interference  with  his  supply 
of  gas,  at  £3,  and  the  damages  which  he  has  sustained 
through  the  interference  with  his  bell- wires,  at  40^. 

Sir  ff.  JameSy  Q.C.,  for  the  plaintiff:  It  must  be  admit- 
ted that  it  has  been  decided  that  no  voluntary  act  of  a  lessee 
in  *surrendering,  or  otherwise  putting  an  end  to  his  [404 
tenancy,  can  affect  the  interest  of  his  under-tenant.  And 
therefore  a  notice  to-  quit  was  necessary  to  determine  the 
defendant's  tenancy  of  the  cellars ;  but  he  appears  to  have 
had  constructive  if  not  actual  notice  to  quit,  in  December, 

1871,  more  than  six  months  before  the  29th  of  September, 

1872.  On  the  second  point,  although  a  license,  unless  by 
deed,  is  revocable  at  any  time,  still  reasonable  notice  and 
time  to  remove  the  goods  ought  to  be  given.  This  principle 
was  assumed  in  the  judgment  in  Wooa  v.  LeadbitterQ). 

BayliSj  for  the  defendant :  It  is  clear  that  the  defendant  was 
entitled  to  retain  possession  of  the  cellars,  no  notice  having 
been  given  to  him  when  the  plaintiff  took  possession  of  the 
house.  No.  5.  On  the  second  point,  the  defendant  had  a  right 
to  oust  the  plaintiff,  who  was  a  mere  licensee  by  parol. 

[Blackburn,  J.:  No  doubt  the  license  was  revocable  at 
any  time ;  but  the  proposition  contended  for  by  Sir  H. 
James  is  most  reasonable.  Surely  there  must  be  some  case 
on  the  point.  Liggins  v.  Inge(^)  and  WoodY,  Mardeyif) 
go  some  way  towards  supporting  the  plaintiff's  contention. 

(0  18  M.  A- W.,  838.  («)  1  Bing.,  682.  (8)  11  Ad.  A  E.,  84. 
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Lush,  J. :  The  case  of  Cornish  v.  Stubhs  ('),  seems  di- 
rectly in  point.]  [The  learned  judge  then  read  the  facts  of 
that  case  and  the  judgment  of  Willes,  J.] 

CooKBUEN,  C.J.:  On  the  first  question,  our  judgment 
must  be  for  the  defendant,  viz.,  that  the  voluntary  surrender 
of  Allen  of  his  interest  could  not  afifect  the  defendant's 
underlease  of  the  cellars.  If  Allen  had  continued  lessee, 
the  defendant's  interest  could  not  have  been  determined 
except  by  a  notice  to  quit,  and  the  surrender  of  Allen's  lease 
leaves  the  defendant's  underlease  untouched.  Sir  H.  James 
admitted  that  there  had  been  no  notice  to  quit,  and,  more- 
over, that  Allen  could  not  by  giving  notice  to  nis  landlord  de- 
termine the  underlease ;  but  ne  argued  that  the  defendant 
was  aware  of  the  surrender,  and  so  in  some  way  was  affected 
with  notice ;  but  when  the  time  came  he  refused  to  go  out 
without  a  proper  notice,  and  stood  upon  his  rights.  It  is 
clear  that  when  a  person  voluntarily  surrenders  his  lease, 
405]  li©  cannot  by  *so  doing  put  an  end  to  an  underten- 
ancy  created  by  himself ;  and  therefore  there  must  be  judg- 
ment for  the  defendant  on  the  first  point,  on  the  ground  that 
an  underlessee's  rights  cannot  be  put  an  end  to  by  a  volun- 
tary surrender  of  his  lessor's  interest. 

On^the  other  point,  principle,  reason,  and  common  sense 
alike  require  that,  although  a  license  may  be  revocable  at 
any  moment,  the  licensee  should  have  a  re^asonable  time  for 
removing  off  the  premises  what  he  has  been  licensed  to  put 
upon  them;  and  the  judgment  of  the  Court  of  Common 
Pleas  in  Cornish  v.  JSttLbos  (*),  fuUv  upholds  that  propo- 
sition ;  and  on  the  rest  of  the  case  therefore  there  must  be 
judgment  for  the  plaintiff. 

Blackburn,  J.:  I  am  of  the  same  opinion.  Allen  had 
no  power  to  derogate  from  his  landlord's  rights.  Subject 
to  tnose  rights,  he  had  a  right  to  sub-let ;  and  by  doin^  that 
he  could  not  prevent  the  landlord  from  giving  a  notice  to 
quit  in  invitum^  which  would  have  determinea  both  Allen's 
and  the  defendant's  interest.  But  no  voluntary  act  on  the 
part  of  Allen,  by  which  his  own  interest  might  be  deter- 
mined, could  put  an  end  to  the  interest  which  he  had  cre- 
ated in  the  defendant.  Allen's  tenancy  was  put  an  end  to 
as  far  as  he  was  concerned,  as  between  him  and  Williams, 
by  the  voluntary  surrender  of  his  lease  ;  but  the  defen- 
dant's tenancy  in  the  cellars  stUl  remained,  until  deter- 
mined by  a  proper  notice  to  quit.  No  notice  however  had 
been  given  previous  to  the  plaintiff's  coming  into  posses- 
sion, in  July,  1872,  and  no  suosequent  notice  could  operate 

(»)  Law  Rep.,  6  C.  P.,  334,  339.  («)  Ibid.,  334. 
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till  the  end  of  the  year  of  tenancy  next  after  six  months  had 
elapsed.  So  that  the  defendant  clearly  had  the  right  to 
possession  as  against  the  plaintiJl  on  the  29th  of  September, 
1872.  Sir  H.  James  said  that  the  defendant  had  construc- 
tive notice ;  I  confess  I  could  not  follow  his  argument,  and 
he  cited  no  case  in  sui)port  of  his  proposition. 

On  the  other  point,  it  seems  but  reasonable  that  the  per- 
son giving  the  license,  though  revocable  at  any  time, 
must  give  the  licensee  sufficient  time  to  remove  the  articles 
from  the  premises ;  and,  at  all  events,  that  he  is  bound  to  give 
the  licensee  reasonable  notice;  none  whatever  appears  to 
have  been  siven  here.  I  am  happy  to  find  that  this  position 
has  alreadv  been  established  oy  *the  case  of  Cor-  [406 
nish  V.  Stmibsf^).  in  which  the  judgment  of  Willes,  J.,  goes 
most  fully  into  the  principle,  and  is  amply  sufficient  to  gov- 
ern the  present  case. 

Lush,  J.,  concurred. 

JudoToentfor  the  defendant  as  to  the  possession 
of  the  cellars;  for  the plaiTiiiff^  as  to  the  rest 

Attorney  for  plaintiff:  T.  H.  Smith. 
Attorneys  for  defendant :  Brook  &  Chapman, 

0)  Law  Rep.,  6  C.  P.»  884,  889. 


In  this  ooontiy  it  Beemt  to  be  settled 
that  one  giving  a  license  for  the  enjoy- 
ment of  an  easement  upon  his  land, 
may  revoke  it  at  any  time,  wlthoat 
compensating  the  licensee  for  money 
expended  in  consequence  of  the  license: 
Babeocky.  I7t<«-.  1  Abb.  a.  App.,  Dec, 
27,  8.  C.  less  fully  and  correctly,  1 
Keyes,  116,  897 ;  Pryer  v.  TFimw,  29 
Wisconsin,  511 ;  French  ▼.  Ouwi,  2  Id., 
250  ;  Clviey.  Cofrr,  20  Id.,  681 ;  Cocker 
▼.  Cowper,  1  Cromp.,  Mees.  and  Roscoe, 
418  ;  see  in  Equity,  Bankhart  v.  Ten- 
nant,  L.  R.  10  Eq.,  141;  Jackwn  v.  (7a- 
ior,  6  Veeey,  688. 

A  person  encroaching  upon  the  land 
of  another  by  the  overlapping  of  a  wall, 
cannot  resist  the  claim  of  the  latter  on 
the  mere  ground  that  the  owner  was 
silent  during  the  progress  of  the  en- 
croaching structure.  Standing  by  and 
Buifering  an  adjoining  owner  to  build 
on  one's  own  land,  is  not  sufficient  to 
pass  tlie  title  ;  and  the  owner  is  not  es- 
topped, by  his  silence,  from  setting  up 
his  title  and  recovering  the  possession. 
Buch  a  mere  acquiescense  without  re- 


monstrance, is  not  sufficient  to  create 
an  estoppel.  Nor  can  an  estoppel  be 
created  oy  the  acts,  or  the  silence,  of 
an  owner,  where  a  party  encroaching 
upon  his  land  knew  of  the  owner's  title 
by  the  latter  having  actually  derived  it 
from  the  trespasser  :  ChrisUanson  v. 
Linfard,  8  Robertson,  215. 

In  Iowa  it  has  been  held  that  **  If  a 
person,  without  objection,  suffers  one 
claiming  title  to  land  to  enter  thereon 
and  expend  monev  in  making  improve- 
ments, he  will  be  thereby  estopped 
from  subsequently  asserting  his  own 
title :  BuUi8  v.  IJTobU,  86  Iowa,  618 ; 
Lucas  V.  Bart,  5  Iowa,  415  ;  Foster  v. 
BigdatD,  24  Iowa,  879.  And  the  plea 
that  he  had  forgotten  that  his  deed  or 
.title  covered  tne  lot  in  controversy, 
will  not  avail  to  prevent  the  estoppel: 
BuUis  V.  I^oble,  86  Iowa,  618.  U  is 
undoubtedly  true  that  one  who  from 
forgetfulness  does  an  afflrmative  act, 
which  results  in  an  injury  to  another, 
will  be  estopped  thereby  from  alleg- 
ing such  forgetfulness  as  a  defence  to 
the  effect  of  such  act,  {Slitn  v.  Oroncher, 
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1  De  Gex,  Fisher  and  Jones,  618,  and  it  is  not  so  unreasonable  as  to  require 

authorities  cited  in  Mr.  Perkins's  note  him  to  maintain  a  constant  watchful - 

to  Am.  ed.),  but  wq  doubt  the  appllca-  neas  over  others,  lest  thej  may  be  en- 

tion  of  the  rule  to  mere  gUence  or  inac-  croaching  upon  kis  rights,  for  the  same 

tion.    The  law,  it  seems  to  us,  yery  rule  which  requires  nim  not  to  do  an 

prOTMrly  requires  eyery  man  to  paj  act  to  his  neighbor's  prejudice  binda 

sufficient  attention  to  what  he  does,  his  neighbor  to  do  nothing  to  Mb. 
that  he  shall  not  mislead  another,  but 


[Law  Reports,  9  Queen's  Bench,  409.] 
May  8,  1874. 

409]  *Oliverv.  The  North  Eastern  Railway  Company. 

Bailway  Company,  lAobUity  of,  for  Improper  State  of  Level  Crowing, 

Where  a  railway  company  construct  their  line  across  a  highway  on  a  level  under 
the  sanction  of  an  act  of  Parliament,  it  is  their  duty  to  keep  the  crossing  in  a  proper 
state  for  the  passage  of  carriages  across  the  rails ;  and  if  a  carriage  is  damaged  in 
consequence  of  the  rails  being  too  high  above  the  surface  of  the  roadway,  the  company 
are  liable. 

Declaration,  that  defendants  were  possessed  of  a  rail- 
way which  crosses  at  a  level  a  highway,  and  defendants  had 
the  management  and  control  of  the  railway  at  snch  level 
crossing ;  and  it  was  the  duty  of  defendants  to  keep  the 
rails  in  such  a  state  that  all  persons  lawfully  using  the  nigh- 
way  might  do  so  with  safety  to  themselves  and  their 
carriages,  yet  defendants  so  improperly  and  unskilfully  con- 
ducted themselves  in  that  behalf  that  the  rails  became  in  an 
unfit  condition  and  dangerous  to  persons  using  the  highway 
with  carriages ;  and  plamtiff's  carriage,  which  he  was  driv- 
ing in  the  nighway  and  across  the  railway,  was  greatly 
damaged. 

There  was  a  second  count  laying  the  duty  of  defendants 
to  keep  the  rails  and  soil  of  the  road  in  a  proper  condition, 
and  that  defendants  left  the  rails  too  high  above  the  surface 
of  the  road. 

Pleas :  1.  Not  guilty. 

2.  That  the  acts  complained  of  were  lawfully  done  by  de- 
fendants under  5  Vict.  sess.  2,  c.  xxviii.  (Stanhope  and 
Tyne  Ry.  Act) ;  21  &  22  Vict.  c.  cxvi.  (Stockton  and  Dar- 
lington Kv.,  &c.) ;  and  26  &  27  Vict.  c.  cxxii.  (North  East- 
ern and  Stockton  Ry.,  &c.) 

Issue  joined. 

At  the  trial  before  Pollock,  B.,  at  the  Durham  Spring  As- 
sizes, 1873,  it  appeared  that  the  plaintiff  was  driving  a  four- 
wheeled  dog-cart  along  the  highway  at  Carrhouse,  where 
the  Stanhope  and  Tyne  Railway  (which  belongs  to  the  de- 
fendants) crosses  the  highway  on  a  level ;  and,  according  to 
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the  plaintiff's  evidence,  in  consequence  of  the  rails  being  too 
high  above  the  level  of  the  road,  the  hind  wheels  of  the  cart 
were  caught  by  the  rails,  and  the  carriage  was  torn  in  two. 
It  appeared  that  the  level  crossing  *had  beeii  con-  [410 
structed  before  any  of  the  defendants'  special  acts  of  JPar- 
liament  were  passed,  but  this  part  of  the  railway  was 
expressly  mentioned  in  the  acts ;  and  it  was  contended,  on 
behalf  of  the  defendants,  that  they  were  in  the  same  position 
as  if  the  level  crossing  had  been  originally  constructed  un- 
der the  express  sanction  of  an  act  of  Parliament,  and  that 
no  duty  was  imposed  on  a  railway  company  to  keep  in  re- 
-psAr  a  public  highway ;  but  the  judge  expressing  an  opinion 
against  the  contention,  witnesses  were  called  on  behalf  of  de- 
fendants who  spoke  to  the  level  crossing  being  in  a  proper  state. 
The  learned  judge  told  the  jury  that,  as  to  the  duty  of  the 
railway  company  with  regard  to  the  rails  at  the  level  cross- 
ing, they  must  consider  the  case  as  if  the  company  had  had 
the  express  sanction  of  an  act  of  Parliament  to  put  the  rails 
there.    In  such  a  case  the  company  would  have  power  to 

}mt  down  such  rails  as  are  necessary  for  the  purposes  of  the 
ine ;  but  the  rails  must  be  laid  and  kept  so  as  to  cause  as 
little  injury  or  danger  as  possible. 

The  jury  found  a  verdict  for  the  plaintiff  for  £20. 

A  rule  was  obtained  for  a  new  trial  on  the  ground  of  mis- 
direction in  telling  the  jury  that  defendants  were  under  an  ob- 
ligation to  repair  and  Keep  in  repair  the  roadway  of  the  level 
crossing. 

C.  Russell^  Q.C.,  and  J.  Edge  showed'  cause :  The  defen- 
dants were  not  in  the  same  position  as  if  they  had  had  the 
express  sanction  of  an  act  of  Parliament  previousr  to  the 
making  of  the  level  crossing :  North  Easiern  Ry.  Co,  v. 
Leadgaie  Local  Board  (*).  But  assuming  that  the  defen- 
dants were  in  the  same  position,  still  the  sanction  of  the 
legislature  only  authorized  the  doing  of  the  act  without  neg- 
ligence. 

[Blackburn,  J.:  In  Rex  v.  Kerrison  (")  it  was  held  that 
where  persons  were  authorized  by  statute  to  create  what 
would  otherwise  amount  to  an  indictable  nuisance,  such  as 
making  cuts  across  a  highway,  they  were  bound  without 
any  express  enactment  to  put  and  keep  up  for  the  public  a 
proper  substitute  for  the  old  wajr,  such  as  a  bridge.  The 
principle  of  that  case  is  expressly  in  point.] 

Reg.  V.  Ely  Q  adopts  the  principle  of  that  case,  and  the 
*principle  is  fully  enunciated  in  the  judgment  of  the  [41 1 

0)  Law  Rep.,  6  Q.  B.,  161  O  16  Q.  B.,  827;  19  L.  J.  (M.C.),228. 

O  8  M.  4fc  S.,  526. 
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conrt  (*).  The  same  principle  had  been  acted  npon  in  the 
previous  case  of  Hex  v.  lAndsey  (*).  [They  also  referred 
to  Wyatt  V.  Oreat  Western  Ry.  Co.  (•) ;  Leech  v.  North 
Staffordshire  Ry.  Co.  (*),  and  the  notes  to  Rex  v.  BUmgh- 

HoVcer^  8.0.^  ( Waddy^  Q.C.,  with  him),  in  support  of  the 
rule :  The  liability  of  a  railway  commnv,  where  they  are 
authorized  to  make  their  line  across  a  nighway  on  a  level,  is 
measured  by  the  duty  imposed  in  s.  47  of  the  Railways 
Clauses  Consolidation  Act  (8  Vict.  c.  18),  viz.,  to  erect  gates 
and  keep  them  closed  except  for  the  passage  of  carriages, 
&c.;  an^  this  duty  bein^  expressly  imposed,  no  further 
duty  or  liability  can  be  inferred.  Rex  v.  Kerrison  (*)  is 
inconsistent  with  Rex  v.  Kent  ('),  where  it  was  held  that  the 
county,  and  not  the  person  who  had  erected  a  bridge,  was 
bound  to  keep  it  in  repair.  So,  here,  the  company  naving 
laid  down  the  rails,  it  was  the  dutv  of  the  surveyor  of  high- 
ways to  see  that  the  roadway  was  kept  up  to  the  level  of  the 
rails ;  and  if  this  is  not  done,  the  company  are  not  to  be  held 
responsible. 

CocKBURN,  C.  J.:  The  principle  of  the  case  of  Rex  v.  Ker- 
rison  (*),  and  tiie  other  cases  cited,  clearly  applies  to  this 
case. 

Per  Curiam  (Cockbum,  C.J.,  Blackburn,  Lush  and 
Quain,  JJ.): 

RvZe  discharged. 

Attorney  for  plaintiff :  /.  Tucker. 

Attorneys  for  defendants :  Doyle  &  EdwardSyfor  Nixon^ 
Barnard  Castle. 

16  Q.  B.,  at  pp.  848-844;  19  L.  J.  («)  29  L.  J.  (M.C.),  150. 

).),  at  p.  282.  (•)  2  Wms.  Saund.,  167. 

4  East,  817.  (*)  8  M.  A  S.,  626. 

B.  ^  S.,  709 ;  84  L.   J.  (aB.)  C)  2  If.  <fc  S.,  618. 
204. 
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[Law  Reports,  9  Queen's  Bench,  418.] 

May  9,  1874. 
IN  THE  EXCHEQUER  CHAMBER. 

418]  *Fi8HER  ahd  Others  v.  The  Liverpool  Marhtb  In- 
surance Company  (*). 

i/ann«/*wi*ranc»— "5/tp"— Po/tVy— 80  VicL  c.  28,  m.  7,  9. 

The  defendants,  a  Liverpool  insurance  company,  employed  the  firm  of  E.  A  Go.  as 
their  agents  in  London.  The  plainti£b  instructea  P.  dk  Co.  to  insure  for  them  steel 
rails,  and  P.  A  Co.  prepared  a  slip,  which  was  initialed  by  E.  ^  Co.  on  behalf  of  the 
defendants.     According  to  the  course  of  business  observed  by  the  defendants'  com- 

{})  Affirming  7  Eng.  Rep.,  82. 
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pany,  P.  &  Co.,  sent  a  copy  of  the  slip  to  E.  <&  Co.,  who  the  same  ni^ht  sent  it  to  the 
defendants  at  Liverpool.  P.  A  Co.  paid  to  E.  <b  Co.  the  premium  due  on  the  policy 
and  the  amount  due  for  the  stamp  duty.  The  steel  rails  were  afterwards  totally  lost 
by  the  perils  intended  to  be  insured  against,  and  the  defendants  then  refused  to  exe- 
cute anj'  stamped  policy: 

Held,  affirming  the  judgment  of  the  court  below,  that  no  action  would  lie ;  for  that 
the  initialing  of  the  slip  and  forwarding  the  copy  slip  to  the  defendants  were  parts 
of  one  contract ;  and  that  no  further  contract  could  be  implied  to  execute  a  stamped 
policy  within  a  reasonable  time  after  the  copy  slip  was  transmitt^  to  the  defendants ; 
and  as  no  stamped  policy  had  been  executed,  80  Vict.  c.  28,  ss.  7  and  9  prevented 
the  plaintiif  from  maintaining  an  action. 

Appeal  from  the  decision  of  the  Conrt  of  Queen's  Bench 
making  absolute  a  rule  to  enter  a  verdict  for  the  defen- 
dants C). 

First  count  upon  a  contract  that  the  defendants  had  war- 
ranted that  one  Eames  was  their  agent  in  London,  author- 
ized to  accept  *risk8  and  to  receive  premiums  on  their  [419 
behalf,  and  that  the  plaintiffs  were  thereby  induced  to 
insure  and  to  pay  premiums  on  the  cargo  of  the  ship 
Lizzie,  and  not  to  insure  elsewhere,  and  setting  out  as 
breach  that  Eames  was  not  so  authorized,  and  averring  loss 
and  damage. 

Second  count  charged  a  fraudulent  misrepresentation  by 
the  defendants  that  Eames  was  their  agent  and  authorized 
as  in  the  first  count  mentioned,  whereby  the  plaintiflEs  were 
induced  to  insure  the  cargo  of  the  Lizzie  and  pay  to  the  de- 
fendants a  sum  of  money  for  premiums  and  stamp  duty  on 
such  insurance,  and  alleging  as  breach  that  Eames  was  not 
so  authorized,  and  that  no  policy  was  granted,  and  averring 
a  total  loss  by  perils  of  the  sea. 

Pleas.  To  first  count,  a  traverse  of  the  warranty.  To 
second  count,  not  guilty;  and  that  the  defendants  did  not 
induce  the  plaintiffs  to  insure  as  alleged. 

1.  The  plaintiffs  carrvon  business  as  merchants  and  ship- 
owners at  Barrow-in-Furness,  and  were  the  owners  of  the 
ship  Lizzie,  and  continued  to  be  such  owners  at  the  time  of 
the  loss  of  the  ship.  The  defendants  are  a  marine  insurance 
company  carrying  on  business  at  Liverpool  under  the  style 
of  the  Liverpool  Marine  Insurance  Company,  Limited,  and 
in  December,  1871,  they  entered  into  a  voluntary  liquidation. 

2.  The  defendants  appointed  and  employed  Eames  &  Co. 
to  act  as  their  agents  in  London,  to  accept  risks  and  receive 
premiums  in  London  on  their  behalf,  and  a  circular  was 
issued  by  the  defendants,  informing  the  public  of  the  ap- 
pointment. 

3.  Eames  was  called  as.  a  witness  by  the  plaintiffs,  and 
proved  the  course  of  business  to  be  as  follows :  The  firm  ac- 

0)  Law  Rep.,  8  Q.  B.,  469. 
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cepted  risks  for  the  defendants  by  Eames  himself  initialing 
the  slips.  Copies  of  such  were  then  sent  to  him  by  the 
brokers,  and  he  invariably  forwarded  copies  of  the  same  to 
the  defendants  at  Liverpool  on  the  same  day. 

4.  The  plaintiffs  employed  their  brokers  in  London,  Pat- 
ton  &  Co.,  to  insure  for  them  a  cargo  of  steel  rails  per  the 
ship  Lizzie. 

5.  The  .cargo  was  the  property  of  the  Barrow  Hematite 
Company,  as  agents  for  whom  the  plaintiffs  were  shipping 
the  cargo,  and  the  Lizzie  being  the  plaintiffs'  own  vessel, 
thev  were  carrying  the  cargo  upon  a  charterparty,  and  took 
420]  upon  themselves  the  risk  of  *the  cargo,  and  to  pay  the 
Hematite  Company  any  loss  thereon.  Alter  the  loss,  the 
plaintiffs  paid  the  Hematite  Company  the  amount  thereof. 

6.  On  the  16th  of  November,  1871,  the  brokers  submitted 
a  sUp,  of  which  the  following,  is  a  copy,  to  Eames,  who  in- 
itialed the  same.    The  parts  m  italics  are  in  print  in  the  slip : 

£4,923  4^.  5d.  "  Cash:'  16  Nov.,  1871. 

''John  Patton,  Junr.j  &  Co. 
"Lizzey. 
*  *  Barrow  New  York 

"Steel  Rails  fpa 

"1«5  880) 

*'fc&s  £6,000  J    ^^ 

*' £1,000  T.  R.  E.  16A1." 

7.  The  initials  T.-  R.  E.  appearing  opposite  the  sum  of 
£1,000  on  the  slip,  are  the  initials  of  Eames,  and  the  slip  was 
put  in  and  proved  at  the  trial,  and  was  not  objected  to. 

8.  A  copy  of  the  slip  or  request  note  was  made  by  the 
brokers,  and  sent  to  Eames,  and  he  the  same  day  forwarded 
to  the  defendants  a  document,  of  which  the  following  is  a 
copy: 

[See  next  page.] 


Vol  IX] 


EASTER  TERM,  XXXVII  VICT. 


355 


Fisher  v,  Liyerpool  Marine  Insurance  Go. 


1874 


Open. 


LivEapooL  Marine  Insubance  Compant,  LnoTED,  London  Agenot, 
London,  16/11/1874.    No. 

Policy  in  the  name  of 

On 

Steel  rails 

fpa 

fga 

fC<feS 

• 
Voyage  including 
all  risks  of  craf^ 
free  of  captures 
and  seizures,  and 
the  consequences 
of  any  attempt 
thereat 

Sum 
Insured. 

Premium 
per  cent. 

£ 

«. 

d. 

John  Patton,  junr., 
A  Co. 

At  and  from 

Barrow  to  New 
York 

£1,000 

60/ 
Brokerage 

Discount 
Duty  .  . 
£ 

— 

To  the  deht  of 
Do. 

Ship. 
Lizzy 

Date  of 
Sailing. 

— 

*9.  On  the  Ist  or  2d  of  February,  a  debit  note  was  [421 
forwarded  from  Eames,  to  Patton  &  Company,  of  which  the 
following  is  a  copy : 

''The  Liverpool  Marine  Insurance  Company,  Limited, 
London  Agency,  Eames  &  Co.,  St.  Michael's  House,  Com- 
hiU,  E.  C. 

''To  premiums  for  the  month  of  January,  /72, 
less  brokerage,  and  10^  discount  for  cash     .  £25  13    0 
"Policy  duty 0-2    6 


"Messrs.  J.  Patton,  Junr.,  &  Co. 


£25  15    6 


"Note. — ^The  discount  will  be  forfeited  in  default  of 
prompt  payment  on  the  8th  February." 

10.  On  the  29tli  of  January,  1872,  the  defendants'  liq^ui- 
dators  in  Liverpool  wrote  a  letter  to  Eames  &  Co.,  of  which 
the  f oUovdng  is  a  copy : 

"We  have  open  slips  as  at  foot,  and  shall  be  glad  to  re- 
ceive instructions  regarding  them. — J.  S.  McGhie. 

"Nov.  16th,  Lizzie,  Barrow  to  New  York,  £1,000  on  steel 
rails.    J.  Patton,  Jun.,  &  Co." 

11.  To  this  letter  Eames  &  Co.  sent  no  reply,  but  upon 
receipt  of  it  communicated  with  Patton  &  Co.  and  received 
their  instructions  to  put  the  slip  forward.    The  slip  was  put 
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forward,  but  on  what  date  did  not  appear,  except  by  the 
correspondence. 

12.  On  the  13th  of  March,  1872,  Patton  &  Co.  paid  to 
Eames  &  Co.,  by  cheok  to  the  defendants'  order,  the  sum  of 
£25  16^.  6d.,  being  £25  IS*,  for  premium  and  2*.  Qd.  for 
stamp  duty  on  the  policy,  and  Eames  &  Co.,  acting  on  their 
authority,  indorsed  the  check  for  the  defendants  and  paid  it 
into  their  own  banking  account,  and  it  was  duly  paid. 

13.  The  brokers  on  that  occasion,  and  on  several  occasions 
afterwards,  applied  to  Eames  for  the  policy,  and  were  told 
it  had  not  been  sent  up  from  Liverpool,  and  that  he  would 
write  a  sharp  letter  about  it. 

14.  The  Lizzie  and  cargo  were,  on  the  21st  of  March,  1872, 
posted  as,  and  were  in  fact,  totally  lost,  and  the  defen- 
dants refused  to  execute  any  stamped  policy  or  to  pay  the 
insurance. 

422]  *The  following  correspondence  took  place  between 
Eames  &  Co.  and  the  defendants'  liquidators:  Eames  to 
McGhie,  13th  of  March,  1872 :  "  Patton  &  Co.  have  applied 
to  us  for  policy  per  Lizzie,  the  slip  of  which  was  sent  to  you 
some  time  since.  Please  send  us  the  policy  at  your  earnest 
convenience." 

Eames  to  McGhie,  20th  of  March,  1872.  "Copy  of  yours 
of  29  Jan.  to  hand.  We  have  never  received  the  original. 
The  Lizzie  was  sent  down  to  you  to  put  forward  some  ten 
days  ago,  and  we  have  since  written  asking  for  policy." 

McGhie  to  Eames,  2l8t  of  March,  1872;  "As  so  long  a 
time  has  elapsed  since  the  insurance  per  the  Lizzie  was 
opened,  we  cannot  now  issue  a  policy." 

Eames  to  McGhie,  26th  of  March,  1872:  "Referrinff  to 
your  note  in  referrence  to  the  Lizzie,  we  are  surprised  at 
your  refusing  to  issue  a  policy.  This  slip  was  sent  to  you 
some  time  since,  and  we  have  written  more  than  once  for 
the  ijolicy;  and,  moreover,  Patton  &  Co.  have  paid  the 
premium."' 

McGhie  to  Eames,  26th  of  March,  1872:  "Will  you  say 
when  you  received  the  premium  for  this  vessel,  as  we  have 
no  account  of  it?  The  earliest  request  we  have  for  a  policy 
was  contained  in  your  letter  of  the  13  March." 

Eames  to  McGhie,  27th  of  March,  1872:  "The  copy  of 
the  slip  was  sent  to  you  some  time  since ;  we  have  no  record 
of  the  date,  because  it  was  sent  down  without  any  letter  be- 
ing written  (as  customary^.  The  check  was  paid  the  13th 
March.  Patton  &  Co.  inform  us  that  they  wish  to  know 
by  wire  to-morrow  without  fail,  if  you  intend  to  issue  a 
policy  or  not." 
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McGhie  to  Eames,  28tli  of  March,  1872 :  *'  I  have  yours  of 

f^-esterday,  and  repeat,  a  policy  cannot  now  be  issued.  The 
iquidators  do  not  recognize  the  payment  to  you  bv  Patton 
&  Co.,  as  you  had  no  authority  to  receive  it  on  behalf  of  this 
company.  Permit  me  to  ask  why  advice  of  the  payment 
was  not  made  to  the  liquidators  before?'' 

Eames  to  McGrhie,  28th  of  March,  1872:  "Never  having 
had  our  authority  to  receive  money  on  behalf  of  the  Liver- 
pool Marine  cancelled,  we  of  course  considered  we  were  jus- 
tified in  applying  for  and  receiving  premiums  over  due ;  and 
referring  to  your  other  question,  it  has  not  been  our  custom, 
as  you  well  know,  to  make  *daily  advice  of  payments  [423 
made  to  us  on  behalf  of  the  company.  Patton  &  Co.  inform 
us  that  they  consider  you  are  bouna  to  issue  a  policy." 

16.  The  company  did  not  at  any  time  return  the  slip,  nor 
did  they  in  any  way  intimate  that  they  would  not  grant  a 
policy  until  the  21st  of  March,  1872. 

17.  The  learned  judge  put  the  following  questions  to  the 
jury :  1st.  Did  the  defendants  authorize  Eames  to  initial  slips, 
to  accept  risks,  and  to  receive  premiums  on  their  behalf? 
2d.  Did  the  defendants,  by  approving  the  circular  issued, 
stating  that  Eames  had  authority  to  accept  risks,  give  the 

glaintiflfs  reasonable  ground  to  believe,  ana  did  the  plaintiffs 
elieve,  that  if  they  paid  the  premium  and  stamp  duty  on  a 
slip  initialed  by  Eames,  the  defendants  would  issue  a  policy 
in  accordance  with  the  slip  1  3d.  Were  the  plaintiffs  pre- 
vented, by  the  conduct  of  the  defendants,  from  insuring 
elsewhere?  The  jury  having  answered  all  these  questions 
in  the  affirmative,  a  verdict  was  thereupon  entered  for  the 
plaintiffs,  with  damages  £1,000 ;  the  declaration  to  be  taken 
as  amended  to  meet  the  facts  and  findings ;  the  judge  ruling 
that  there  was  no  evidence  on  the  record  as  it  stood,  and 
reserving  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them,  or  a  nonsuit  on  the  grounds  that  there  was  no  evi- 
dence to  go  to  the  jur^  of  liability  on  the  part  of  the  defen- 
dants, and  that  the  judge  ought  not  to  have  allowed  the 
declaration  to  be  amended. 

A  rule  having  been  obtained  accordingly,  the  majority 
of  the  Court  of  Queen's  Bench,  Quain  and  Archibald,  JJ., 
(Blackburn,  J.,  dissenting)  made  the  rule  absolute  (*). 

Benjamin^  Q.C.,  {AspUind  with  him),  for  the  plaintiffs : 
It  must  be  admitted  that  the  slip  being  a  contract  lor  marine 
insurance  is  void  by  reason  of  30  Vict.  c.  23,  ss.  7  &  9,  and 
no  action  can  be  brought  on  the  slip.  The  course  of  busi- 
ness adopted  by  a  private  underwriter  and  that  followed  by 

(')  Law  Rep.,  8  Q.  B.,  469. 


358  COURT  OF  QUEEirS  BENCH.  [L.  R. 

1874  Flflher  v.  Liverpool  Marine  Insurance  Co. 

insurance  companies  is  recognized  in  the  judgments  of  the 
judges  in  the  court  below.  In  the  first  case  the  broker  pre- 
pares the  policy  and  tenders  it  to  the  underwriter  for  execu- 
tion, and  in  the  latter  the  copy  slip  is  sent  to  the  insurance 
company,  who  then  prepare  the  policy  themselves;  on 
424]  *receipt  of  the  copy  slip  a  duty  devolved  on  defen- 
dants to  prepare  a  policy  or  to  inform  the  plaintiffs  within 
a  reasonable  time  that  they  refused  to  do  so ;  an  action  will 
lie  for  a  breach  of  this  duty.  The  defendants  have  not  per- 
formed either  of  these  alternatives,  and  the  plaintiffs  have 
been  unable  to  efifect  another  insurance ;  they  are,  thei-ef ore, 
entitled  to  recover  to  the  extent  that  they  are  damnified  by 
the  misconduct  of  the  defendants.  Secondly,  paragraphs 
10  and  11  show,  subsequently  to  the  initialing  of  the  slip, 
that  the  defendants  entered  into  a  fresh  contract  *'to  put 
forward  the  slip,"  tl^at  is,  to  prepare  and  execute  a  policy ; 
and  paragraph  12  shows  that  tne  plaintiffs'  brokers  paid 
both  the  premium  and  the  stamp  duty ;  if,  therefore,  there 
was  no  contract  on  receipt  of  the  copy  slip  by  the  defendants, 
which  created  a  duty  to  prepare  a  policy,  these  para^graphs 
and  the  correspondence  show  a  subsequent  contract  in  Feb- 
ruary to  TOepare  and  execute  a  policy. 

jB.  (?.  Williams^  Q.C.  {AspinaU^  Q.C.,  with  him),  for  the 
defendants,  was  not  heard. 

Lord  Coleridge,  C.  J.:  I  am  of  opinion  that  the  judgment 
of  the  court  below  must  be  aflirmed,  on  the  short  ^ound,  that 
the  initialing  of  the  slip  and  the  sending  of  that  slip  by  Ekmes 
to  the  defendants,  and  its  receipt  by  them,  and  all  that  ought 
to  have  been  done  in  consequence  of  initialing  the  slip,  con- 
stituted one  entire  and  indivisible  contract  between  the  plain- 
tiffs and  the  defendants,  the  defendants  being  represented 
by  their  agent  Eames.  If  that  be  so,  the  contract  is  one  not 
capable  of  being  enforced ;  it  is  a  contract  made  by  a  slip, 
and  the  slip  is,  as  has  been  laid  down  in  several  cases,  a 
contract  for  marine  insurance,  and  by  the  express  words  of  30 
Vict.  c.  23,  such  a  contract  is  made  absolutely  void  and  inca- 
pable of  being  enforced.  Although  it  is  a  contract  incapable 
of  being  enforced  in  a  court  of  law,  I  agree  that  it  is  a  con- 
tract binding  in  honor.  The  way  in  which  this  contract  was 
attempted  to  be  enforced  at  law  was  by  making  what  really 
was  one  contract  into  two  contracts,  by  saying  that  the  con- 
tract contained  in  the  slip  and  of  which  the  slip  was  the 
evidence  was  one  contract,  and  that  that  contract  could  not 
be  enforced ;  and  that,  apart  from  the  contract  contained  in 
the  slip,  there  was  an  obligation  on  the  defendants  to  pre- 
425]  pare  a  policy  and  tender  it  to  themselves  for  *execu- 
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tion,  and  that  such  obligation  arose  impliedly  from  the  state 
of  the  facts  between  the  plaintiffs  and  the  defendants ;  that 
this  contract  was  enforcible,  and  that  the  plaintiffs  could 
recover  in  this  action,  not  the  amount  which  was  covered  by 
the  slip,  but  damages  for  its  non-fulfilment.  When  a 
broker,  on  behalf  of  an  insurance  company,  initials  a  slip, 
he  does  nothing  more  than  any  other  person  entering  into  a 
contract  does  who  is  to  prepare  and  execute  sometning  as 
part  of  the  contract  he  makes  ;  whether  it  is  a  policy  to  be 
prepared  and  executed  according  to  the  t^rms  of  the  slip, 
or  a  deed  to  be  executed  according  to  the  terms  of  an  agree- 
ment, it  is  one  and  the  same  transaction.  I  agree  in  opinion 
with  the  majority  of  the  court  below,  that  in  the  present  case 
there  was  only  one  contract.  It  is  argued  that  there  was  a 
subsequent  contract  between  the  parties ;  but  I  think  that 
the  whole  transaction  must  be  regarded  as  a  performance  or 
non-performance  of  the  original  contract  entered  into  when 
the  &p  was  initialed ;  it  is  impossible  to  distinguish  this 
day  or  that  dav  as  being  the  date  of  any  fresh  or  second 
contract ;  the  whole  transaction  is  one,  an  entire  and  indivisi- 
ble contract ;  and  in  my  opinion,  that  one  entire  and  indi- 
visible contract  cannot  be  enforced.  The  judgment  of  the 
Court  of  Queen's  Bench  must  be  affirmed  upon  the  grounds 
stated  in  the  judgment  of  the  majority  of  the  court. 

Bbamwell,  B.:  I  am  of  the  same  opinion.  It  is  said 
that  in  this  case  there  are  two  contracts :  one  not  enforcible 
by  reason  of  the  statute,  but  the  other  enforcible.  The  argu- 
ment is  ingenious,  but  there  is  no  foundation  for  it :  there 
are  not  two  contracts.  When  the  practice  of  insurance  com- 
panies is  borne  in  mind,  the  fact  that  the  defendants,  or 
Eames  on  their  behalf,  initialed  the  slip,  is  nothing  more 
than  that  the  plaintiffs  are  bound  to  pay  the  premium  and 
the  stamp  upon  the  policy ;  and  the  defendants  are  bound 
to  receive  tne  premium  and  to  prepare  a  policy  properly 
stamped,  and  to  pay  the  loss  if  there  be  one.  The  whole 
transaction  was  arranged  between  the  parties  at  the  time  of 
initialing  the  slip,  and  there  was  no  necessity  for  any  further 
arrangement  or  bargain.  The  preparation  of  the  policy  was 
part  of  the  originaltargain.  Nothing  afterwards  happened 
which  was  not  in  contemplation  between  the  parties  when 
the  initialing  of  the  slip  took  *place.  There  is  no  [426 
ground  for  likening  the  defendants  to  the  broker  in  the  case 
of  an  insurance  with  a  private  underwriter:  they  are  not 
paid  for  preparing  the  policy,  and  they  have  no  dutv  in 
reference  to  tne  preparation  of  the  policy,  except  that  which 
they  undertook  at  tne  time  the  slip  was  initialed..    If  it  were 
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not  for  the  30  Vict.  c.  23,  whicli  makes  the  contract  void  for 
want  of  a  stamp,  no  one  would  say  that  there  were  two  con- 
tracts. If  the  argument  is  good  for  anything,  there  are 
many  cases  in  which  it  could  be  said  that  there  are  two  con- 
tracts :  Take  the  case  of  a  sale  of  real  property ;  it  is  the 
duty  of  the  vendee  to  prepare  the  conveyance.  If  an  action 
could  not  be  brought  on  the  contract  of  sale,  it  could  be 
said  an  action  would  lie  for  not  preparing  the  conveyance. 
Take  also  the  case  of  the  sale  of  goods:  one  of  the  parties 
might  undertake  to  put  the  contract  into  writing,  and  after- 
wards not  do  so.  No  action  would  lie  for  not  selling  or 
delivering  the  goods,  or  paying  for  them,  as  the  case  might 
be ;  but  an  action  could  oe  brought  against  him  for  not  pre- 
paring an  agreement  or  memorandum  in  writing.  It  is 
obvious  that  this  could  not  be.  There  is,  I  think,  only  one 
contract,  and  the  judgment  of  the  Court  of  Queen's  Bench 
must  be  affirmed. 

Brett,  J.:  If  I  had  not  tried  this  cause,  I  should  not 
have  added  anything.  At  the  trial  I  was  convinced  on  the 
evidence  that  the  defendants  had  entered  into  an  agreement 
which,  though  not  legally  binding,  was  in  every  sense  bind- 
ing in  honor,  and  that  agreement  had  been  shameful Ijj^  repu- 
diated ;  and  I  confess  1  sought  means  by  which,  if  it  were 
possible,  without  infringing  upon  the  rules  of  law,  to  render 
that  repudiation  a  failure.  It  is  admitted  that  if  this  was 
an  ordmary  Lloyd's  slip,  the  only  undertaking  which  is  to 
be  inferred  from  the  initialing  of  the  slip  is  an  undertaking 
to  execute  a  policy  of  insurance.  When  an  underwriter  at 
Lloyd's  initials  a  slip,  it  is  clear  that  he  does  not  undertake 
to  prepare  a  policy,  out  to  execute  a  policy  when  it  is  ten- 
dered to  him ;  and  as  a  slip  is  a  contract  having  reference  to 
a  marine  insurance,  it  is.  within  30  Vict.  c.  23,  and  void  if  it 
be  not  stamped.  It  seems  to  me  that  the  initialing  of  the 
slip  was  the  only  evidence  at  the  time  of  any  contract  for 
marine  insurance  made  by  the  defendants;  there  was  no 
427]  other  evidence  of  any  such  *contract.  But  it  has  been 
argued  that  at  the  time  of  the  initialing  of  the  slip,  by  reason 
of  the  course  of  business  which  is  carried  on  by  insurance 
companies,  and  which  is  different  from  the  course  of  busi- 
ness carried  on  by  the  underwriters  at  Lloyds,  there  was  at 
that  time,  and  by  reason  of  initialing  the  slip,  another  and 
independent  contract,  namely,  that  the  defendants,  besides 
executing  a  policy,  would  prepare  a  policy,  and  would  pro- 
cure a  stamp  for  that  policy;  but  if  that  be  a  contract  made 
at  the  same  time  by  reason  of  that  course  of  business,  it 
only  is  a  contract  because  the  defendants  have  initialed  the 
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slip,  and  it  is  therefore  a  part  of  the  same  contract,  and,  if 
so,  it  cannot  be  so  enforced  any  more  than  the  contract  to 
execute  a  policy:  if,  by  initialing  the  slip  and  by  the  course 
of  business,  there  is  not  only  a  contract  on  the  part  of  the 
company  to  execute  the  pohcy,  but  to  prepare  the  policy 
and  to  procure  the  stamp,  it  cannot  be  said  there  are  two 
contracts  evidenced  by  the  same  act,  but  one  entire  contract. 
It  is  said  that  there  is  evidence  of  a  subsequent  contract  that 
the  defendants  would  get  the  policy  executed.     In  the  first 

Slace,  there  is  no  evidence  that  Eames  was  the  agent  of  the 
efendants  to  enter  into  such  a  contract ;  he  was  merely  an 
agent  to  bind  the  defendants  by  initialing  the  slips.  But 
this  point  was  never  made  at  the  trial,  nor  was  the  question 
left  by  me  to  the  jury,  nor  did  I  reserve  leave  to  enter  a 
verdict  on  this  point,  nor  does  the  judgment  of  my  Brother 
Blackburn  proceed  on  this  ground.  1  think  the  judgment 
of  the  court  below  was  right,  and  ought  to  be  affirmed. 

Cleasby,  Pollock  and  Amphlett,  BB.,  and  Denman,  J., 
concurred. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  J.  McDiarmid.       • 
Attorneys  for  defendants:   Venn  &  Son. 

Altliough  an  action  at  law  may  not 
lie  upon  a  parol  agreement  to  complete 
an  insarance  by  executing  a  proper 
policy  of  insurance,  yet  if  a  proper  case 
l)e  made  therefor  an  agreement  to  do 
80  will  be  enforced  in  em^ity :  Bidwell 
V.  Astorlns.  Co.,  16  N.  Y.,  263  ;  Rock- 
well V.  Hartford,  etc.,  4  Abb.  Prac, 
179;  WhUaker  v.  Farmer's,  etc.,  29 
Barb.,  312  ;  Constant  v.  Allegheny  Ins. 
Co.,  1  Am.  Law  Reg.,  N.  S.,  116,  and 
authorities  cited  by  Mr.  Wharton  in 
note  page  121,  S.  C,  3  Wallace,  Jr., 
313  ;  Audvbon  v.  Excelsior,  etc.,  27  N. 
y.,  216  ;  3  Pars,  on  Cont.,  6th  ed.,  374; 
ISto.  Eq.,§722. 

And  judgment  may  be  given  in  the 
same  action  for  the  damages  from  loss 
of  the  property  insured  :  BidiJoeU  v. 
Astm-  Ins.  Co.,  16  N.  Y.,  263  ;  TJwmas 
V.  Murray,  32  N.  Y.  Rep.,  611  ;  Rock- 
weU  V.  Hartford,  etc.,  4  Abb.,  179. 

But  if  concealing  the  fact  of  loss  the 
insured  obtain  a  policy  of  insurance, 
dated  back  to  the  time  of  an  alleged 
agreement  to  insure,  it  has  been  held 
that  parol  proof  was  not  admissible  to 
show  that  the  contract  of  insurance  was 
actually  made  before  the  loss  occurred, 
though  executed  and  delivered,  and  paid 

9  Eng.  Rep.  46 


for  afterward ;  for  that  to  allow  such 
proof  would  be  to  contradict  and  vary  the 
terms  of  the  policy  in  a  matter  mate- 
rial to  the  contract :  Ins.  Go.  v.  Lyman, 
15  Wall.,  664. 

It  may  perhaps  very  pertinently  be 
asked,  why  one  who  has  contracted  for 
an  insurance,  and  who  perhaps  to  avoid 
litigation  obtained  his  policy  of  insur- 
ance pursuant  to  such  agreement, 
should  not  be  allowed,  after  he  had 
obtained  it,  to  give  the  same  evidence 
to  maintain  it  which  he  would  be  al- 
lowed to  give  in  an  action  to  compel  its 
execution.  We  are  also  unable  to  un- 
derstand why  evidence  showing  that  an 
executed,  written  policy,  ante-dated  to 
the  day  of  the  alleged  oral  agreement, 
is  contradicted,  in  its  terms,  by  evi- 
dence of  such  oral  agreement.  It 
seems  to  us  such  evidence  upholds  and 
sustains  rather  than  contradicts  it. 

As  to  what  was  not  satisfactory  evi- 
dence of  an  alleged  oral  agreement  to 
insure,  the  case  may  however  be  con- 
sulted with  advantage,  and  upon  that 
ground  it  was  undoubtedly  very  justly 
determined. 

But  a  collateral  agreement  not  within 
the  scope  of  the  agent's  authority,  as 
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an  agreement  that  other  companies  are 
solvent,  will  not  be  enforced  :  Constant 
V.  Ins.  Co.,  1  Am.  Law.  Reg.,  N.  S., 
116,  S.  C.  8  Wallace,  Jr.,  818. 

Nor  if  the  parties  contract  under  a  mu- 
tual mistake  as  to  the  terms  of  the  pro- 
I)08ed  agreement,  will  a  policy  issued 
and  delivered  be  reformed.  In  such  case, 
however,  if  the  plaintiff  bring  his  cause 


to  trial  as  an  equity  suit  and  fail  in 
procuring  the  desired  reformation,  he 
ought  to  be  allowed  to  recover  for  a 
loss  under  the  policy  as  it  was  drawn  : 
New  York  Ice,  etc.,  v.  North  Western 
Ins,  Co.,  81  Barb.,  72,  as  corrected  bj 
same  case  on  appeal,  23  N.  T.,  857  ; 
McKeon  v.  See,  4  Robertson,  465. 
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[Law  Reports,  9  Qaeen*s  Bench,  428.] 
May  23,  1874. 

*Heywood  and  Others  v.  Pickering.  [428 

BiU  of&ehange — Chech — Preaentmeni  for  Payment — Payment  by  Check — 
Custom  of  Bankers, 

A.  in  London  drew  a  check  on  B.  <fe  Co.,  bankers  at  Jersey,  in  favor  of  C,  on  ihe 
27th  of  January,  and  C.  handed  it  to  a  London  bank  on  the  28th,  who,  having  no 
agent  at  Jersey,  the  same  day  sent  the  check  by  post  direct  to  B.  d^  Go.  demanding 
payment.  The  check  in  due  course  of  poet  would  have  arrived  at  Jersey  on  the  29th. 
B.  &  C.  stopped  payment  on  the  4th  of  February,  and  on  the  7th  of  February  re- 
turned the  check  marked  "  refer  to  drawer.  **  By  the  custom  of  London  bankers, 
when  a  foreign  check  is  paid  to  a  banker  by  a  customer,  if  the  banker  has  no  agent 
at  tJie  place  where  the  check  is  payable,  he  sends  the  check  direct  to  the  banker  on 
whom  it  was  drawn  demanding  payment,  and  the  banker  inmiediately  either  remits . 
the  money  or  returns  the  check ;  checks  drawn  on  bankers  in  Jersey  are  considered 
foreim  checks : 

ffddf  that  there  was  a  due  presentment  for  payment  of  the  check  according  to  the 
custom  of  bankers ;  and  that  C.  had  been  guilty  of  no  laches  so  as  to  make  the  check 
his  own. 

Declaration  for  goods  sold  and  delivered. 

Plea :   Pajment  before  action.    Issue  thereon. 

At  the  tnal  before  Pigott,  B.,  at  the  Middlesex  sittings 
during  Easter  Term,  1873,  it  was  proved  that  the  plaintiffs 
sold  to  the  defendant  100  gallons  of  copal  oil,  and  received 
in  payment  a  check  of  the  defendant  for  £75.  The  check 
was  dated  the  27th  *of  January,  1873,  drawn  by  the  [429 
defendant  on  Le  Bailly,  Deslandes  &  Co.,  Jersey  Mercantile 
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Union  Bank,  and  was  payable  to  the  plaintiffs  or  their  order. 
The  check  was  unstamped,  and  was  drawn  in  the  city  of 
London,  but  it  did  not  specify  the  place  where  it  was  drawn. 
The  plaintiffs  received  tne  cneck  at  half -past  three  in  the 
afternoon  of  the  27th  of  January,  1873,  und  the  next  day 
paid  it  to  their  account  at  their  bankers,  the  London  and 
Westminster  Bank,  who,  having  no  agent  at  Jersey,  by  that 
night's  post  forwarded  the  check  to  the  Jersey  bank  demand- 
ing payment.  The  check  in  due  course  of  post  would  arrive 
at  Jersey  about  the  middle  of  the  day  on  the  29th,  and  the 
London  and  Westminster  Bank  ought  to  have  received  a 
remittance  from  the  Jersey  bank  on  the  31st  at  the  latest. 
They  received  no  remittance,  but  on  the  7th  of  February  the 
check  was  returned  in  an  envelope  without  any  letter,  with 
the  words  ''refer  to  drawer"  written  across  it.  The  Jersey 
bank  stopped  payment  on  the  4th  of  February;  the  defen- 
dant had  sufficient  funds  at  the  bank  at  the  time  of  its  stop- 
page to  pay  the  check.  By  the  custom  of  London  backers, 
a  banker,  when  a  foreign  check  is  paid  to  him  by  a  Customer, 
if  he  has  an  agent  at  the  place  where  the  check  is  payable, 
sends  the  check  to  the  agent  to  be  presented  for  payment ; 
but  if  he  has  no  agent  at  such  place,  he  sends  the  check 
direct  to  the  banker  on  whom  it  is  drawn ;  and  the  banker 
on  whom  the  check  is  drawn  immediately  either  remits  the 
money  or  returns  the  check.  Checks  drawn  on  bankers  at 
Jersey  are  considered  to  be  foreign  checks. 

It  was  objected,  on  behalf  of  the  defendant,  that  there  was 
no  proof  of  a  proper  presentment  of  the  check  at  the  Jersey 
bank.  The  learned  judge  nonsuited  the  plaintiffs,  giving 
them  leave  to  move  to  enter  a  verdict,  the  court  to  draw  in- 
ferences of  facts. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  the 
plaintiffs  for  £76  on  the  ground  that  the  check  being  un- 
stamped was  invalid,  and  not  admissible  in  evidence  on  the 
plea  of  payment  (*),  and  also  that  the  check  was  not  taken 
in  satisfaction,  and  not  being  paid,  the  plaintiffs  were  en- 
titled to  recover  on  the  count  for  ffoods  sold  and  delivered. 
4301  *M^Jrityre^  Q.C.,  showed  cause:  Assuming  the 
check  to  be  in  evidence,  does  the  giving  of  it  to  tlie  plain- 
tiffs under  all  the  circumstances  operate  as  a  satisfaction  of 
the  debt  ?  PriTna  facie  a  payment  by  check  is  a  conditional 
payment,  but  if  the  holder  of  the  check  by  his  conduct 
makes  the  check  his  own,  then  tlie  payment  becomes  abso- 
lute and  the  drawer  is  discharged.     The  plaintiffs  have  been 

Q)  The  second  ground  disposed  of  the  case,  and  it  became  unnecessary  to  decide 
the  tirnt  point. 
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guilty  of  laches  in  not  presenting  the  check  at  the  Jersey 
bank  in  proper  time.  They  paid  tne  check  to  their  bankers, 
the  London  and  Westminster  Bank,  on  the  28th  of  January, 
who  sent  it  direct  to  the  Jersey  bank ;  they  received  it  on 
the  29th,  and  the  London  and  Westminster  Bank  ought  to 
have  received  a  remittance  at  latest  on  the  31st.  On  not  re- 
ceiving the  remittance  they  ought  immediately  to  have  writ- 
ten to  the  Jersey  bank  to  send  a  remittance  or  return  the 
check.    The  check  was  not  returned  till  the  7th  of  February. 

[Blackburn,  J.:  We  have  to  draw  inferences  of  fact :  we 
may  infer  that  the  London  and  Westminster  Bank  wrote  to 
the  Jersey  bank  on  the  31st  of  January,  and  the  check  was 
in  consequence  returned  on  the  7th  of  February.] 

The  return  of  the  check  on  the  7th  of  February  was  too 
late  to  enable  the  plaintiffs  to  give  the  defendant  notice  of 
dishonor.  Assuming  that  the  check  was  dul^  presented  on 
the  29th  of  January,  it  would  be  too  late  to  give  a  notice  of 
dishonor  on  the  7th  of  February. 

[Blackburn,  J.:  That  point  was  not  made  at  the  trial, 
and  is  not  reserved.] 

W.  A.  Clark  in  support  of  the  rule :  The  plaintiffs  re- 
ceived the  check  as  conditional  payment  only;  they  have 
been  guilty  of  no  laches  in  presenting  the  check ;  it  was  duly 
presented  and  dishonored,  and  there  is,  therefore,  no  dis- 
charge of  the  debt.  The  plaintiffs  received  the  check  on  the 
27th  of  January;  they  paid  it  to  their  bankers  on  the  28th, 
the  bankers  the  same  day  forwarded  it  to  the  Jersey  bank, 
who  received  it  on  the  29th  of  January;  on  that  day  the 
check  was  duly  presented  for  payment :  Hare  v.  Henty  (*) ; 
Prideaux  v.  Oriddle  (').  The  evidence  is,  that  by  the  cus- 
tom of  bankers,  where  a  London  banker  has  no  agent  at 
the  place  where  the  check  is  payable,  the  practice  is  to  send 
the  check  tp  the  banker  on  wnom  it  is  drawn  ;  presentment 
by  post  *coupled  with  this  practice  is  a  due  present-  [431 
ment  of  the  check:  Bailey  v.  Bodenham  (^).  The  Jersey 
bank  were  the  agents  of  the  drawer,  they  were  not  the  agents 
of  the  plaintiffs.  What  in  effect  the  plaintiffs  did  was  to 
ask  payment  of  the  person  who  the  defendant  says  is  his 
agent  to  pay  the  money  for  which  the  check  is  drawn.  If 
there  is  any  laches  on  the  part  of  the  Jersey  bank  in  not  re- 
turning the  check,  it  is  the  laches  not  of  the  plaintiffs  but  of 
the  defendant's  agent.  The  plaintiffs  presented  the  check 
according  to  the  custom  of  bankers,  requesting  a  remittance 
— that  is  due  presentment. 

(»)  10 C.  B.  (N.S.),  65 ;  80  L.  J.  (C,P.),        (»)  16  C.  B.  (N.S.),  288 ;  83  L.  J.  (C.P.), 
802.  268. 

(«)  Law  Rep.,  4  Q.  B.,  4W. 
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Blackburn,  J. :  I  think  that  the  rule  mast  be  made  abso- 
lute. It  is  clear  law  that  a  payment  by  check  is  prima  fd- 
cie  only  a  conditional  payment.    It  does  not  operate  as  a 

Sayment  unless  the  check  is  paid,  or  the  holder  by  his  con- 
uct  makes  the  check  his  own ;  it  is  then  equivalent  to  abso- 
lute payment.  In  the  present  case  the  question  is,  has 
there  been  such  laches  in  dealing  with  the  check  on  the  part 
of  the  plaintiffs  as  to  discharge  the  defendant  1  The  plain- 
tiffs received  the  check  on  the  27th  of  January,  there  was 
no  undue  delay  in  paying  it  to  their  bankers  on  the  28th ; 
then  on  that  day  the  bankers  followed  a  course  which  is 
usual  with  London  bankers,  they  sent  the  check  to  the 
Jersey  bank  by  post,  and  required  them  to  remit  the 
amount  to  them.  If  the  Jersey  bank  had  remitted  the 
money  all  would  have  been  right ;  they,  however  did  not  do 
so.  On  the  facts  and  the  inferences  I  draw,  I  think  that  there 
was  a  due  presentment  for  payment  of  the  check  on  the  29th 
January;  and  then,  before  the  bank  stopped,  there  was  an 
actual  dishonor  of  the  check,  so  that  there  was  no  payment 
of  the  check.  A  question  was  attempted  to  be  raised  as  to 
whether  there  was  an  obligation  on  the  plaintiffs  to  give  the 
defendant  a  notice  of  the  dishonor  of  the  check.  I  only 
mention  it  to  say  that  it  is  unnecessary  to  decide  the  point ;  it 
was  not  taken  at  the  trial,  and  we  cannot  entertain  the  ques- 
tion. The  only  point  before  us  is,  was  there  such  a  degree 
of  laches  on  tne  part  of  the  plaintiffs  as  made  the  check 
theirs  ?    I  am  of  opinion  that  there  was  no  such  laches. 

QuAiN,  J. :  I  am  of  the  same  opinion.  The  law  on  the  sub- 
432]  ject*of  presentment  of  checks  for  payment  is  well  estab- 
lished by  Al^ander  v.  Burchfield  Q ;  Mobinaon  v.  Hawks- 
ford  (") ;  and  Laws  v.  Maud  (*).  It  is  in  those  cases  laid 
down  generally,  that  as  between  drawer  and  holder  the  pre- 
sentment for  payment  must  be  within  a  reasonable  time,  and 
that  the  drawer  is  not  dischanzed  unless  some  loss  is  occa- 
sioned to  him  by  the  delay.  The  law  is  also  so  stated  in 
Byles  on  Bills,  p.  17.  In  this  'case  the  check  having  been 
received  by  the  plaintiffs  on  the  27th,  is  handed  by  them  to 
their  bankers  the  next  day,  the  28th,  and  the  bankers  on 
that  same  day  forwarded  it  by  post  direct  to  the  drawees. 
There  is  ample  evidence  that,  according  to  the  custom  of 
bankers,  when  a  foreign  check  is  paid  to  a  banker  by  a  cus- 
tomer, that  is  the  usual  mode  of  transmitting  checks.  Is 
that  a  good  presentment  ?    In  Bailey  v.  Bodenham  {*)  Erie, 


(«)  7  M.  A  G.,  1061.  (<)  16  C.  B.  (N.S.),  288;  88  L.  J.  (C.P.), 

«)  9  Q.  B.,  62;  16  L.  J.  (Q.B.).  877.         268. 
8  C.  B.,  {N.9. ),  442;  27  L.  J.  (C.P.),76. 
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C.  J.,  and  Byles,  J.,  thought  that  sending  a  check  by  post  to 
a  banker  might  be  a  good  presentment  of  a  check  ;  and  in 
Prideaux  v.  Oriddle  (*)  Lush,  J.,  was  of  opinion  that  a  pre- 
sentment throuizh  the  post-office  was  a  reasonable  mod!e  of 
presentment.  Therefore  we  have  it  that,  in  the  present  case, 
there  was  a  dne  presentment  of  the  check  according  to  these 
authorities.  The  plaintiffs,  therefore,  are  not  guilty  of  any 
laches,  nor  have  tney  done  any  act  to  make  the  check  their 
own.  It  is  unnecessary  to  express  any  opinion  as  to  whether 
the  plaintiffs  ou^ht  to  nave  given  a  notice  of  dishonor: 

Arohibald,  J.:  I  am  also  of  the  same  opinion.  The  only 
question  is  whether  the  plaintiffs  have  taken  the  proper 
course  to  have  the  check  duly  presented.  I  think  they  have, 
and  that  the  check  was  presented  in  proper  course,  and  that 
there  was  no  laches  on  the  part  of  tne  plaintiffs.  There  is 
no  question  before  us  as  to  notice  of  dishonor. 

StUe  absolute. 

Attorneys  for  plaintiffs :  Johnson  &  Weather aU. 
Attorneys  for  defendant :  Caurteaay  4k  Oroome. 

(1)  Law  Rep.,  4  Q.  B.,  at  p.  461. 


[Law  Reports,  9  Queen's  Bench,  488.] 
May  27,  1874. 

♦Davies,  Appellant ;  Harvey,  Respondent.      [433 

Ouardian.  of  the  Poor — Qoodt  ordered  to  be  given  in  parochial  Belie/— Mem  Bea, 

By  s.  77  of  4  dk  6  WnL  4,  c.  76, "  it  shall  not  be  lawful  for  any  person  hereafter  to 
be  appointed  in  any  parish  or  onion  to  any  office  concerned  in  the  administration  of 
the  laws  for  the  rebel  of  the  poor,  or  for  any  person  who  shall  fill  any  such  office,  to 
furnish  or  supply  for  his  own  profit  or  on  his  own  account  any  gooas,  materials,  or 
provisions  ordered  to  be  given  in  parochial  relief  to  any  person  in  such  parish  or 
union,  .  .  ." 

The  appellant  was  a  guardian  of  the  poor  for  N.  Union ;  he  was  also  a  cabinet 
maker,  and  carried  on  business  with  D.  as  D.  <fe  Son ;  an  application  was  made  to  the 
board  of  guardians  for  clothing  and  a  bedstead  for  an  outdoor  pauper  of  the  union, 
and  an  order  made  by  the  euardians  for  clothing  only;  the  relieving  officer  purchased 
from  D.  at  the  shop  of  D.  dc  Son,  a  bedstead,  which  was  delivered  by  D.  at  the  house 
of  the  out-door  pauper ;  the  bedstead  was  only  lent  to  the  pauper  by  the  guardians 
and  remained  their  property ;  D.  knew,  but  the  appellant  did  not  know,  that  the  bed- 
stead was  purchasea  for  the  guardians  and  was  to  be  supplied  to  the  pauper  by  way 
of  parochial  relief: 

keJd,  1.  That  a  g^rdian  of  the  poor  of  a  union  is  a  person  appointed  to  an  office 
within  the  above  section.  2.  That  the  appellant  was  liable  to  be  convicted  under  the 
above  section,  although  he  had  not  knowledge  that  the  bedstead  was  to  be  given  in 
parochial  relief;  and  that  it  was  immaterial  whether  the  relieving  officer  to  whom  the 
bedstead  was  sold  was  authorized  to  purchase  it.  8.  That  the  bedstead,  having 
been  supplied  mtuitously  in  the  way  of  parochiiU  relief,  was  "  given  in  parochijd 
relief*  within  the  above  section. 
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Case  stated  by  justices  of  Glamorganshire,  under  20  &  21 
Vict.  c.  43. 

The  information  charged  that  the  appellant,  being  one  of 
the  guardians  of  the  poor  for  the  parish  of  Neath,  in  the 
Neath  Union,  and  a  person  concerned  in  the  administration 
of  the  laws  for  the  relief  of  the  poor,  did  furnish  or  cause  to 
be  furnished  for  his  own  profit  or  on  his  own  account  goods 
and  materials,  to  wit,  an  iron  bedstead  ordered  to  be  given 
in  parochial  relief  to  a  certain  poor  person  in  the  said  union 
of  Neath,  contrary  to  4  &  5  Wm.  4,  c.  76,  s.  77. 

The  following  facts  were  either  proved  or  admitted : 

The  appellant  had  been  a  guardian  of  the  poor  for  the 
Neath  Poor-law  Union  for  many  years,  and  was  so  during 
the  month  of  July,  1872,  when  the  bedstead  was  supplied. 

Previously  to  goods  being  given  or  otherwise  supplied  in 
parochial  relief,  an  application  is  made  to  the  Doard  of 
434]  guardians  in  *a  prescribed  form  by  the  relieving  officer, 
and  the  order  is  made  by  the  chairman  writing  down  the 
terms  of  the  order  opposite  the  application  in  a  book  called 
the  application  and  report  booK,  and  putting  his  initials 
thereto,  and  an  order  to  the  like  effect  is  made  in  a  book 
kept  bv  the  clerk  called  the  relief  order  book. 

On  the  23d  of  July,  1872,  an  application  was  made  in  the 
prescribed  form  for  clothing  and  a  bedstead  for  T.  Beasley, 
a  pauper,  by  the  relieving  officer,  and  an  order  made  that 
clothes  be  supplied,  which  order  was  duly  confirmed. 

The  appellant,  in  the  months  of  July  and  August,  1872, 
and  for  some  years  previously  thereto  carried  on  business  at 
Neath,  as  a  cabinet  maker  and  upholsterer,  in  partnership 
with  his  son,  J.  P.  Davies,  under  tne  st^le  of  Davies  &  Son. 

On  the  24th  of  July,  1872,  the  relieving  officer  purchased 
at  the  shop  of  Davies  &  Son,  from  J.  P.  Davies,  an  iron  bed- 
stead, which  was,  by  the  direction  of  the  relieving  officer, 
delivered  by  J.  P.  Davies  at  the  house  of  one  T.  Beasley,  an 
out-door  pauper,  of  the  union,  but  there  was  no  evidence  to 
show  that  J.  F.  Davies  or  the  appellant  knew  that  the  order 
had  been  given  or  the  application  made,  nor  that  either  of 
them  knew  as  a  fact  that  the  bedstead  was  to  be  given  or 
applied  by  way  of  parochial  relief. 

The  appellant  was  not  present  when  the  bedstead  was 
ordered,  nor  when  it  was  paid  for,  nor  when  it  was  delivered, 
and  the  price  thereof  was  paid  to  J.  P.  Davies  alone,  who 
made  out  the  account  for  the  same  in  his  own  name,  and 
gave  the  receipt  in  the  same  manner. 

The  bedstead  was  only  lent  to  the  pauper,  and  remained 
the  property  of  the  guardians. 
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On  the  part  of  the  appellant  it  was  contended  :  That  a 
guardian  is  not  "a  person  appointed  to  an  office  concerned 
in  the  administration  of  the  laws  for  the  relief  of  the  poor," 
inasmuch  as  guardians  are  elected  by  the  ratepayers,  and 
not  appointed  bv  anv  individual  or  corporation,  or  other- 
wise, and  that  therefore  s.  77  of  4  &5  wm.  4,  c.  76,- does 
not  apply  to  guardians,  but  only  to  appointed  officers,  such 
as  clerks  to  guardians,  relieving  officers,  overseers,  masters 
of  workhouses,  and  so  forth.  That  the  api)ellant  did  not 
furnish  or  supply  the  goods,  the  furnishing  or  supplving  by 
J.  F.  Davies  not  being,  under  the  circumstances,  a  furnish- 
ing or  supplying  *by  the  appellant.  That  the  bedstead  [435 
was  not  "goods,  materials,  or  provisions,  ordered  to  be 

?^ven  in  parochial  relief,"  for  although  the  application  was 
or  clothing  and  a  bedstead,  the  order  was  only  for  clothing, 
and  no  order  was  made  for  the  supply  of  the  bedstead. 

That  the  goods  were  only  lent  to  the  pauper  and  re- 
mained the  property  of  the  guardians,  and,  therefore,  they 
could  not  be  treated  in  constrxdng  a  penal  statute  as  having 
been  *' given  in  parochial  relief. "  The  justices  were  of 
opinion  that  the  evidence  given  before  them  brought  the 
case  within  the  operation  of  the  enactment  under  which  the 
information  was  laid,  and  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  court  were :  Whether 
a  guardian  is  ''a  person  appointed  to  an  office,"  within  the 
purview  of  s.  77  of  4  &  5  Wm.  4,  c.  76.  Whether  the  fur- 
nishing or  supplying  the  goods  in  question  by  J.  F.  Davies 
was,  under  the  circumstances,  a  furnishing  or  supplying  by 
the  appellant,  within  the  meaning  of  the  section.  Whether 
there  was  a  sufficient  order  for  the  goods  supplied  as  "goods, 
materials,  or  provisions  ordered  to  be  given  in  parochial 
relief."  Whether,  as  the  goods  were  only  to  be  lent  and  to 
remain  the  property  of  the  guardians,  they  were  given  in 
parochial  relief  within  the  meaning  of  the  statute. 

Francis  Turner,  for  the  appellant :  First,  a  guardian  is 
not  an  officer  concerned  in  the  administration  of  the  laws 
for  the  relief  of  the  poor  within  the  meaning  of  s.  77  of  4  & 
6  Wm.  4,  c.  76.  That  section  only  applies  to  officers  who 
are  paid  for  their  services.  Guardians  are  separately  dealt 
with  by  s.  61,  which  must  be  read  with  66  Geo.  3,  c.  137, 
s.  6,  and  those  enactments  apply  to  the  supply  of  goods  to 
the  workhouse  or  the  poor  of  the  parish  generally,  and  not 
to  supplying  goods  to  an  individual  pauper,  as  in  the 
present  case:  Proctor  v.  ManwaringQ);  Henderson  v. 
J87ierbourne  (') ;  Barber  v.  Waite  (").  Secondly,  it  must  be 
0)  3  b.  a  a.,  148.  («)  2  m.  a  w.,  286.  («)  1  a.  a  e.,  614. 

9  Eng.  Rep.  47 
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shown  that  the  appellant  had  personal  knowledge  that  the 
goods  had  been  supplied  to  the  pauper.  The  whole  trans- 
action took  place  between  the  appellant's  partner  and  the 
436]  relieving  officer  without  *the  knowledge  of  the  ap- 
pellant. The  case  finds  that  there  was  no  eiridence  to  show 
that  J.  F.  Davies,  or  the  appellant,  knew  a«  a  fact  that  the 
bedstead  was  to  be  given  by  way  of  parochial  relief. 

[Blackburn,  J. :  The  questions  asked  of  the  court  assume 
that  J..  F.  Davies  had  a  knowledge  that  the  goods  were 
ordered  to  be  given  in  parochial  relief.] 

Thirdly,  the  order  is  insufficient.  The  application  was 
for  the  supply  of  clothing  and  a  bedstead,  but  the  order 
is  made  only  for  clothes ;  there  is  no  order  to  supply  a 
bedstead. 

[Blackburn,  J.:  It  is  immaterial  whether  there  was  an 
order ;  if  the  act  was  de  facto  done  it  is  within  the  section. 
Oreenhow  v.  Parker  {^)  is  directly  in  point] 

Fourthly,  the  bedstead  was  merely  lent  to  the  pauper. 
There  was  no  offence  committed  within  the  section,  which 
prohibits  a  supply  of  goods  ordered  to  be  given  in  parochial 
relief. 

Poland^  for  the  respondent :  The  appellant  was  rightly 
convicted.  The  66  Geo.  3.  c.  137,  s.  6,  prohibits  church- 
wardens and  overseers  of  the  poor,  and  persons  having  the 
management  of  the  poor,  from  supplying  goods  for  the  use 
of  any  workhouse ;  when  4  &  6  Wm.  4,  c.  76,  was  passed, 
and  new  officers  for  the  management  of  the  poor  were  cre- 
ated, that  enactment  was,  by  s.  61,  extended  to  those  new 
officers,  such  as  commissioners,  guardians  and  other  per- 
sons appointed  under  the  provisions  of  that  act.  Then  s.  77 
of  4  &  6  Wm.  4,  c.  76,  prohibits  any  person  concerned  in  the 
administration  of  the  laws  for  the  relief  of  the  poor,  whether 
appointed  under  66  Geo.  3,  c.  137,  or  4  &  6  Wm.  4,  c.  76,  from 
supplying  goods  for  their  own  profit  to  individual  paupers ; 
this  was  an  offence  which  had  not  been  provided  for  by  the 
earlier  act ;  the  effect  of  these  statutes  now  is,  that  if  a  guar- 
dian were  to  supply  goods  for  the  use  of  any  workhouse  or 
the  poor  generally,  he  would  be  liable  to  a  penalty  of  £100,  and 
if  he  were  to  supply  goods  to  be  given  in  relief  to  an  indi- 
vidual pauper  he  would  be  liable  to  a  penalty  of  £5.  Sects. 
61  and  67  create  different  offences,  but  a  guardian  is  an 
officer  within  both  sections.  Secondly,  if  a  person  who  is  a 
guardian  is  in  partnership  with  another,  and  the  partner, 
for  their  mutual  profit  in  the  ordinary  course  of  their  busi- 
ness, supplies  goods  to  an  individual  pauper,  knowing  that 

(»)  6  H.  A  N.,  882;  31  L.  J.  (Ex.),  4. 


Vol.  IX.]  TRINITY  TERM?  XXXVII  VICT.  371 

Da  vies  v.  Harvey.  18H 

it  *is  to  be  given  in  narocMal  relief,  it  is  an  oflEence  [437 
within  the  mischief  of  the  enactments.  The  one  partner  is 
the  agent  of  the  other  to  supply  goods  from  the  common 
stock,  and  has  authority  to  carry  on  the  business  for  their 
mutual  advantage ;  if  a  servant  instead  of  a  partner  had 
supplied  the  goods  the  appellant  would  have  been  liable : 
Mullins  V.  CoUins{').  To  constitute  a  crime  there  must  be 
a  Tnens  rea,  but  this  is  an  offence  committed  in  carrying  on 
a  trade,  and  it  is  not  necessary  to  prove  personal  knowledge ; 
it  is  like  the  case  of  a  nuisance  committed  hj  workmen  in 
carrying  on  their  employer' s  business  without  his  knowledge ; 
in  such  a  case  the  employer  would  be  liable  to  an  indict- 
ment: Heg.  V.  Stephens^).  In  Nichols  v.  HaZH^\  it  was 
decided  that  before  a  person  could  be  convicted  oi  having 
in  his  possession  diseased  cattle  without  giving  notice  of  the 
fact  to  a  police  constable  It  must  be  found  that  the  animals 
were  affected  with  disease  to  his  knowledge ;  and  in  Hearne 
V.  OaTton(^\  in  order  to  convict  a  person  of  sending  vitriol 
by  a  public  conveyance  it  must  be  shown  that  the  sender 
had  a  guilty  knowledge;  but  it  is  obvious  that  in  those 
cases  knowledge  was  the  gist  of  the  offence.  Thirdly,  it  is 
immaterial  whether  there  was  a  efficient  order  or  not. 
Fourthly,  there  was  a  purchase  of  the  bedstead  by  the.  re- 
lieving officer,  so  that  me  property  in  it  vested  in  the  guar- 
dians of  the  union,  and  it  is  lent  to  the  pauper  for  his  use ; 
it  is  therefore  relief  to  the  pauper  just  as  much  as  if  the  bed- 
stead had  been  absolutely  given  to  the  pauper,  and  it  is  an 
offence  within  the  meaning  of  s.  77. 

F.  Twrner^  was  heard  in  reply. 

Blackburn,  J.:  I  think  the  conviction  should  be  affirmed. 
Notwithstanding  the  ingenious  way  in  which  the  statement 
in  the  case  as  to  the  purchase  of  the  bedstead  is  framed,  we 
must  assume  that  the  justices  have  found  that  J.  F.  Davies, 
the  appellant's  partner,  knew  that  the  goods  were  ordered 
by  the  relieving  officer  on  behalf  of  the  parish ;  and  he  also 
kiiew  that  the  goods  ordered  were  to  be  delivered  at  the 
pauper's  residence,  to  be  used  by  the  pauper,  and  that  they 
were  ordered  to  be  given  to  him  by  way  ot  ^parochial  [43o 
relief.  We  are  not  asked  whether  there  is  any  evidence  to 
support  the  conviction;  I  think,  however,  there  is  ample 
evidence.  But  we  are  asked  first  whether  a  guardian  is  a 
person  appointed  to  an  office  within  the  purview  of  4  &  5 
Wm.  4,  c.  76,  8.  77.    That  he  is  a  person  appointed  to  an 

0)  Ante,  p.  292.  (»)  Law  Rep.,  8  0.  P.,  822. 

O  Law  Rep ,  1  Q.  B.,  702.  (*)  2  E.  <fe  E.,  66;  28  L.  J.  (M.C.),  216. 
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office  concerned  in  the  administration  of  the  laws  for  the 
relief  of  the  poor  seems  to  me  to  be  beyond  all  donbt.  It 
has  been  argned,  on  behalf  of  the  appellant,  that  inasmuch 
as  8.  61  of  4  &  5  Wm.  4,  c.  76,  extends  the  provisions  of  56 
Geo.  3,  c,  137,  s.  6,  and  expressly  mentions  guardians,  and 
a  guardian  is  liable  under  that  section  to  a  penalty,  he  could 
not  possibly  be  subjected  to  another  penalty  under  s.  77 ; 
and  therefore  a  guardian  was  not  a  person  within  that  sec- 
tion ;  but  it  is  obvious,  when  we  look  at  the  object  of  the 
legislation,  a  guardian  is  a  person  within  the  words  of  both 
sections.  Sect.  6  of  66  Geo.  3,  c.  137,  extended  to  guardians 
under  s.  61  of  the  later  act,  is  intended  to  prohibit  tne  whole- 
sale supply  of  goods  to  a  workhouse,  while  s.  77  of  4  &  6 
Wm.  4,  c.  76,  prohibits  the  supply  of  goods  to  one  individual 
pauper.  The  penalty  in  the  first  case  being  £100,  and  in 
the  latter  case  £6.  The  second  question  we  are  asked  ia 
whether  the  furnishing  or  supplying  of  goods  by  J.  F. 
Davies  was  a  supplying  of  goods  oy  the  defendant.  Sect. 
77  makes  it  illegal  for  a  guardian  to  furnish  or  supply  for 
his  own  profit,  or  on  his  own  account,  goods  ordered  to  be 
given  in  parochial  relief.  Now  the  goods  were  supplied  by 
the  appellant's  partner,  J.  F.  Davies,  within  the  scope  of 
the  partnership  authority  for  the  profit  of  both  partners. 
If  this  section  made  the  supplying  of  goods  a  crime,  I  should 
say  it  would  reciuire  sometning  more  than  that  the  goods 
had  been  supplied  under  a  general  authority  given  to  a  part- 
ner to  make  the  copartner  liable  for  a  crime ;  but  when  we 
look  at  the  object  of  the  section  and  its  language  I  think  it 
forbids  the  supplying  of  goods  by  a  guardian  for  his  own 
profit  and  on  his  own  account ;  whether  that  be  done  through 
the  agency  of  a  partner,  or  a  manager,  or  a  servant,  tne 
mischief  certainly  is  the  same.  I  agree  that,  in  order  to 
make  the  supply  of  goods  an  offence,  it  must  be  shown  that 
the  partner  or  manager  entrusted  with  authority  by  the 
copartner  or  master  was  aware  that  he  was  dealing  in  the 
supply  of  goods  given  in  parochial  relief.  I  thmk  it  is 
4o9]  necessary  that  knowledge  should  in  that  sense  *be 
brought  home  to  a  guardian ;  Ido  not  think  it  necessary  to 
show  that  he  had  personal  knowledge,  it  is  sufficient  to  con- 
stitute the  offence  if  the  partner  or  manager  who  supplied  the 
goods  had  knowledge.  With  regard  to  the  third  g uestion ;  it 
IS  immaterial  whether  the  order  was  sufficient.  It  is  decided 
by  Greenhow  v.  Parker  (*),  and,  in  my  opinion,  rightly  de- 
cided, where  a  relieving  officer  does  in  fact  himself  supply 

(»)  6  H.  A  N.,  882;  81  L.  J.  (Ex,),  4. 
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goods  to  a  pauper  and  charge  the  parish,  that  he  is  liable 
to  a  penalty,  whether  he  has  an  order  or  not ;  and  that  is 
good  sense.  As  to  the  last  question,  it  appears  that  the 
pauper  was  only  to  have  the  use  of  the  bedstead,  and  we 
must  assume  that  J.  P.  Davies  knew  it  was  purchased  for 
the  purpose  of  enabling  the  pauper  to  use  it.  It  would  not, 
however,  become  the  pauper's  property,  but  would  be  re- 
sumed by  the  parochial  authorities  when  the  pauper  no 
longer  required  it.  The  question,  then,  is  whether  supply- 
ing articles  to  be  lent  to  and  used  by  the  pauper  by  way  of 
parochial  relief  is  within  s.  77.  I  think  the  enactment  is 
not  confined  to  the  case  of  goods  that  are  to  be  given,  to  be 
parted  with  altogether,  but  extends  to  the  case  of  supplying 
goods  to  a  pauper  which  the  pauper  was  to  have  in  conse- 
quence of  relief  being  ordered,  him,  goods  which  he  was  to 
have  gratuitously.  Our  judgment  must  therefore  be  for  the 
respondent. 

Lush,  J. :  I  am  of  the  same  opinion.  With  regard  to  the 
latter  part  of  the  case  I  think  the  facts  bring  it  precisely 
within  the  words  of  the  section.  The  relieving  officer  or- 
dered at  the  shop  of  the  appellant  and  his  partner  an  iron 
bedstead  to  be  sent  to  the  pauper,  and  it  was  supplied  by 
the  jjartner  and  sent  to  the  pauper's  house,  he  knowing  at 
the  time  that  it  was  sent  in  pursuance  of  an  order  for  paro- 
chial relief.  The  word  "given"  cannot  be  construed  in 
s.  77,  in  its  strict  literal  sense,  it  must  be  construed  as  being 
supplied  gratuitouslv,  whether  as  an  absolute  gift  or  not  in 
the  way  of  parochial  relief.  I  think  the  case  comes  within 
the  very  words  of  the  enactment.  The  material  question, 
no  doubt,  is  whether  the  appellant  is  liable,  he  not  person- 
ally knowing  at  the  time  or  the  supplying  of  this  bedstead, 
that  it  was  to  be  given  in  parochial  relief.  From  the  words 
of  the  enactment  I  am  of  opinion  that  he  is  a  person  within 
the  very  scope  and  object  of  s.  77.  *The  section  does  [4A0 
not  make  the  supplying  of  ^oods  a  crime,  but  prohibits  it 
by  a  penalty;  the  intention  is  to  prevent  persons  who  hold 
omces  concerned  in  the  administration  of  the  laws  for  the 
relief  of  the  poor  dealing  for  profit  with  the  parish.  The 
bedstead  was  supplied  with  the  knowledge  of  the  appellant's 

!)artner,  under  a  general  authority  given  by  the  appellant, 
or  the  benefit  of  the  appellant,  and  the  partner,  and  it  was 
supplied  by  way  of  parochial  relief.  The  goods  are  supplied 
in  that  sense  by  the  appellant,  though  actually  supplied  by 
his  partner ;  he  shares  the  profit,  and  it  is  supplied  on  his 
account ;  I  think  it  is  strictly  within  the  words  as  well  as 
the  obvious  intention  oi  the  enactment.     Were  it  otherwise, 
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it  would  make  a  very  wide  way  for  evasions  of  this  very  sal- 
ntary  enactment, 

JvdgTnerUfor  the  respondent 

Attorneys  for  appellant :  CowdeU^  Grundy  &  Browne. 
Attorney  for  respondent :  Peacopp. 

Where  a  statute  proyided  that  "  It  stable  keeper,  could  not  recover  from 
shall  not  be  lawful  for  a  membecof«the  the  defendant  for  carriages,  &c.,  fur- 
common  council  of  any  city  in  this  state  nished  by  him  while  an  alderman  of  the 
*  *  *  to  become  a  contractor  under  city,  upon  the  order  of  a  committee  ap- 
any  contract  authorized  by  the  com-  pointed  by  the  common  council  to  make 
mon  council,  &c.,  *  *  *  of  which  he  arrangements  for  the  celebration  of  the 
is  a  member,  or  be  in  any  manner,  di-  FourUi  of  July  :  Held,  also,  that  the 
rectly  or  indirectly  interested,  either  as  defendant  might  either  bring  an  action 
principal  or  surety  in  such  contract/'  to  have  the  contract  declared  void,  or 
and  that  **  contracts  in  violation  of  the  set  up  its  invalidity  in  an  action  brought 
above  provisions  mav  be  declared  void  to  recover  upon  it :  STnith  v.  OUy  of 
at  the  instance  of  the  city  *  *  *  or  of  Albany,  7  Lansing,  14,  affirmed  by  the 
any  otherparty  interested  in  such  con-  Commission  of  Appeals,  Jan.  15, 1875. 
tract":    Held,  that  plaintiff,  a  livery  Jfwfia/y  v.  J/ayor,  6N.Y.  Sup.CtR.,  168. 


[Law  Reports,  9  Queen's  Bench,  440.] 
June  8,  1874. 

Eastwood,  Appellant;  Miller,  Respondent 

Oaming— Betting  ffawes  Ad  (16  <t  17  Vict,  e,  119),  ».  8—"  Place'^Figeon^ 
shootinff  Match. 

The  appellant  was  the  occupier  of  certaia  enclosed  sronnds,  In  which  a  pigeon- 
shooting  match  between  two  persons  for  £10  a  side,  and  afterwards  a  foot-race  took 
place,  and  into  which  the  public  were  admitted  on  payment  of  money.  The  persons 
who  were  admitted  into  the  grounds  made  bets  with  each  other  both  on  the  pigeon- 
shooting  match  and  on  the  foot-race : 

Hdd,  that  the  grounds  were  a  "  place,**  and  that  they  were  kept  find  used  by  the 
appellant  for  the  purpose  of  betting  within  the  meaning  of  the  Betting  Houses  Act 
(16  A  17  Vict.  c.  119),  s.  8. 

Case  stated  by  justices  for  the  borough  of  Dewsbury,  in 
the  West  Kiding  of  Yorkshire,  under  20  &  21  Vict.  c.  43. 

The  appellant  was  charged  on  an  information  that  he  did 
unlawfully  use  a  certain  place,  to  wit,  a  field,  for  the  pur- 
pose of  betting  on  a  certain  pigeon- shooting  match  for  money, 
contrary  to  16  &  17  Vict.  p.  119,  s.  3C). 

(')  16  A  17  Vict  c.  119,  8.  1.  "No  business  thereof,  betting  with  persons  re- 
house, office,  room,  or  other  place,  shall  sorting  thereto:  or  for  tne  purpt>ae  of  any 
be  opened,  kept,  or  used,  for  the  purpose  money  or  valuable  thing  being  received 
of  the  owner,  occupier,  or  keeper  thereof,  by  or  on  behalf  of  such  owner,  occupier, 
or  any  person  using  the  same,  or  any  per-  keeper,  or  person  as  aforesaid,  as  and  for 
son  procured  or  employed  by,  or  acting  the  consideration  of  any  assurance,  under- 
for  or  on  behalf  of  such  owner,  occupier,  taking,  promise,  or  agreement,  express  or 
or  keeper,  or  person  using  the  same,  or  of  implied,  to  pay,  or  give  thereafter  any 
any  person  having  the  care  or  manage-  money  or  valuable  thing  on  any  event  or 
ment,  or  in  any  manner  conducting  the  contingency  of,  or  relating  to,  any  horse- 
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*At  the  hearing  the  following  facts  were  proved.  [441 
On  Saturday,  the  16th  of  November,  1873,  G.  P.  Whittet, 
police  constable,  and  two  other  officers,  went  to  the  borough 
park  ground,  occupied  by  the  api)ellant.  On  arriving  at  a 
gate  at  the  entrance,  a  man  stopped  him,  and  asked  him  for 
a  ticket.  Whittet  told  the  man  at  the  gate  that  he  was  a 
policeman,  and  did  not  require  one.  He  saw  other  people 
pay  money  and  receive  a  ticket,  who  were  then  admitted 
mto  the  grounds.  He  and  the  other  officers  were  also  ad- 
mitted into  the  grounds,  which  are  enclosed  and  contain  an 
area  of  3a.  3r.  25p.  He  there  saw  a  number  of  people,  and 
amongst  them  two  bookmakers  with  books  in  their  hands. 
These  two  men  were  shouting  out,  *'  Twenty  to  two  on  the 
match. ' '  The  match  about  to  take  place  was  a  pieeon-shoot- 
ing  match  for  £10  a  side  between  a  person  of  tne  name  of 
Parkinson  and  a  person  of  the  name  of  Wooler.  Two  men 
came  alongside  Whittet  and  up  to  one  of  the  bookmakers, 
and  one  of  them  gave  to  one  of  the  men  with  a  book  a  sov- 
ereign. As  this  man  was  getting  some  change  back,  the  other 
man  said,  *'Hold  on,  that  will  do  for  both  of  us."  The 
bookmaker  took  a  ticket  out  of  his  book  and  gave  it 
*to  one  of  the  men,  and  said,  *' That's  on  Wooler.'^  [442 
Soon  after  this,  Wooler  was  going  to  shoot  at  a  pigeon,  when 
a  man  shouted  out,  ''  Pour  to  one  he  kills."  This  bet  was 
taken,  and  the  man  said,  ''Three  to  one  he  kills."  Persons 
were  shouting  all  over  the  grounds.  Appellant  was  stand- 
ing near  to  W  hittet,  and  could  hear  what  the  bookmakers 
and  other  persons  said,  but  did  not  take  any  part  or  say 
anything.  After  the  pigeon  match  a  foot-race  took  place, 
at  which  bets  were  made  as  before  on  the  pigeon-shooting 
match. 

It  was  contended  on  behalf  of  the  appellant,  first,  that  the 
ground  was^not  used  or  permitted  to  be  used  by  the  appel- 
lant for  betting.  Secondly,  that  the  ground  was  not  a 
''place"  within  the  meaning  of  the  act.     The  case  of  Dog- 

race,  or  other  race,  fight,  game,  sport,  or  knowingly  or  wilfully  permit  the  same  to 
exercise,  or  as  or  for  the  consideration  for  be  opened,  kept,  or  osed  by  any  other 
securing  the  paying  or  sdving  by  some  person  for  the  purposes  aforesaid  or  either 
other  person  of  any  money  or  valuable  of  them,  and  any  person  having  the  care 
thing  on  any  such  event  or  contingency  or  management  of,  or  in  any  manner  assist- 
as  aforesaid.  .  .  "  ing  in  conducting  the  business  of  any 
Sect.  3.  "Any  person  who,  being  the  house,  office,  room,  or  place  opened,  kept, 
owner  or  occupier  of  any  house,  office,  or  used  for  the  purposes  aforesaid  or 
room,  or  other  (.lace,  or  a  person  using  either  of  them,  shall,  on  summary  con- 
the  same,  ^hall  open,  keep,  or  use  the  viction  thereof  before  any  two  justices  of 
same  for  the  purposes  hereinbefore  men-  the  peace,  be  liable  to  forfeit  and  pay 
tioned  or  either  of  them,  or  any  person  such  penalty  not  exceeding  one  hundred 
who,  being  the  owner  or  o<;cupier  of  any  pounds  as  shall  be  adjudged  by  such  jus- 
house,  room,  office,  or  other  place,  shall  ticca.  .  .  "    • 
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^  V.  Cdtterns  (*)  was  quoted,  in  which  the  appellant  was 
m  the  habit  of  going  beneath  a  tree  in  Hyde  Park,  and  there 
receiving  bets  from  persons  on  horse-races. 

The  justices  were  of  opinion  that  the  appellant  was  the  sole 
occupier  of  the  enclosed  ground,  and  received  money  for 
admission ;  that  it  was  a  "  place"  within  the  meaning  of  the 
act ;  and  that  the  appellant  knowingly  used,  or  permitted 
the  same  ground  to  be  used,  for  the  purpose  of  betting,  and 
convicted  the  appellant. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
ground  was  used  or  permitted  to  be  used  by  the  appellant 
for  the  purposes  of  betting,  and  whether  the  ground  was  a 
"place"  within  the  meaning  of  the  act. 

Forbes^  for  the  appellant,  argued  that  the  conviction  could 
not  be  supported  on  the  authority  of  Doggett  v.  Catterns  (*) ; 
Clark  V.  jSague  (*) ;  Morley  v.  Oreenhalgh  (') ;  Coyne  v. 
Brady  {'). 

The  respondent  did  not  appear. 

Lush,  J.:  The  question  in  this  case  is,  whether  there  is 
evidence  to  justify  the  magistrates  in  coming  to  the  conclu- 
sion that  the  defendant  used  or  permitted  to  be  be  used  the 
premises  described  for  the  purpose  of  betting,  and  that 
443]  question  resolves  itself  into  two.  *The  ma^strates, 
first  of  all,  ask  us  to  say  whether  the  ground  as  described 
was  a  ''  place"  within  the  meaning  of  the  act  of  Parliament; 
and,  secondly,  if  it  was  a  *' place,''  whether  upon  this  evi- 
dence the  defendant  used  or  permitted  it  to  be  used  for  the 
purpose  of  betting.  [The  learned  judge  then  read  the  state- 
ment in  the  case.] 

Now  the  question  is,  whether  these  facts  justified  the 
magistrates  in  coming  to  the  conclusion  that  these  enclosed 
grounds  were  a  place  within  s.  3  of  16  &  17  Vict.  c.  119 ;  and, 
secondly,  whether  the  appellant  used  or  permitted  that  place 
to  be  used  for  the  purpose  of  betting. 

I  am  of  opinion  that  there  was  evidence  to  justify  the  mag- 
istrates in  coming  to  the  conclusion  that  this  was  a  "place^' 
within  the  meamng  of  the  act ;  and,  secondly,  that  the  de- 
fendant used  and  permitted  the  place  to  be  used  for  the  pur- 
pose of  betting,  in  violation  of  tne  act. 

First,  was  it  a  ''place?"  It  could  hardly  be  contended 
that  grounds  uncovered  cannot  be  a  "place"  within  the 
meaning  of  the  act.     I  see  no  reason  whatever,  from  the 

(')  19  0.B.  (N.S.),765;  34  L.  J.  (C.P.),  (»)  3  B.  A  S.,  374;    82  L.  J.,  (M.C.), 

159.  93. 

O  2  E.   A  E.,  281-    29  L.  J.  (M.C.),  (**)  12  Ir.  C.  L.,  577. 
105. 
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framing  of  the  act,  to  hold  that  there  cannot  be  a  ''place" 
within  the  meaning  of  the  act  unless  it  is  a  structure  of  some 
kind — a  building  or  a  tent.  An  enclosed  area,  though  un- 
covered, might  as  well  be  a  "place  "  within  the  act  as  a  place 
either  covered  with  canvas,  as  a  tent,  or  a  light  structure,  as 
a  building.  It  is  an  enclosed  place,  occupied  exclusively 
by  the  appellant,  and  is  therefore  within  the  language  and 
the  intent  of  the  act.  The  fact  that  it  is  a  large  enclosure 
cannot  aflfect  the  question.  Whether  it  is  a  quarter,  a  half 
acre,  or  three  acres  cannot  affect  the  question,  if  it  is  a 
*' place '^  occupied  and  enclosed  within  tne  meaning  of  the 
act,  to  which  persons  were  admitted  by  the  sufferance  of  the 
occupier. 

Now,  the  cases  which  have  been  cited  in  no  way  limit  the 
construction  of  the  act,  or  the  construction  I  have  thought 
it  right  to  put  upon  it.  In  Daggett  v.  Catterns  (*)  a  person 
was  convicted  of  having  kept  a  betting  table  under  one  of 
the  trees  in  Hyde  Park.  It  could  not  be  said  that  that  was 
a  place  used  for  the  purpose  of  betting ;  the  person  there 
was  not  an  occupier  of  the  place,  and  he  had  no  business  to 
use  it  for  that  purpose.  The  same  may  be  said  *of  the  [444 
cases  of  dark  v.  Hague  (*)  and  Motley  v.  Oreenhalgh  Q. 
The  persons  resorted,  in  the  last  case,  to  a  quarry  for  tne 
purpose  of  witnessing  a  cock-fight,  and  it  was  held,  on  the 
authority  of  Clark  v.  Hague  ('),  that  the  quarry  was  not  a 
place  kept  or  used  by  the  occupier  of  the  quarry  for  the  pur- 

Eose  of  cock-fighting.  He  had  nothing  to  do  with  the  men 
eing  there,  and  they  had  no  business  there.  The  act  is  not 
directed  against  persons  assisting  at  a  cock-fight,  but  only 
against  those  who  keep  and  allow  a  place  to  be  used  for  the 
purpose  of  cock-fighting.  The  same  observation  applies  to 
the  case  of  Clark  v.  Hague  (").  Bi^t  in  the  case  before  us, 
what  was  done  was  done  with  the  consent  of  the  appellant, 
who  was  the  sole  occupier  of  the  enclosed  ground.  It  was 
he  who  allowed  persons  to  come  there  on  paying  for  a  ticket. 
He  was,  as  I  have  said,  the  sole  occupier  of  the  premises, 
and  he  was  the  person  who  permitted  that  place  to  be  used 
for  the  purpose  for  which  it  was  used. 

The  other  question  is,  whether  there  was  evidence  that 
"the  place "  was  kept  and  used  for  the  purpose  of  betting? 
It  is  Objected  that  it  was  only  shown  that  on  one  occasion 
this  was  done;  and,  moreover,  it  was  objected,  that  the 
primary  object  of  keeping  the  place  was  not  for  the  purpose 
of  betting,  but  for  the  purpose  of  pigeon-shooting,  and  that 

O  19  C.  B.  (N.S.),  765  ;  84  L.  J.  (C.P.),  O  2  E.  <fe  E.,  2S1 ;  29  L.  J.  (M.C.\  105. 
159.  (=»)  8  B.  A  S.,  374;  82  L.  J.  (M.C.),  93. 

9  Eng.  Rep.  48 
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-in  coustruing  the  act  we  must  regard  the  primary  object  for 
which  the  place  was  kept  or  used,  and  not  that  which  ap- 

gears  to  have  been  only  incidental.  It  was  argued  that  the 
etting  was  only  incidental  to  the  pigeon-shooting.  I  can- 
not take  this  view  of  the  evidence.  I  think  there  was 
enough  to  justify  the  magistrates  in  coming  to  the  conclu- 
sion that  the  owner  of  these  premises  did  permit  them  to  be 
used  for  the  purpose  of  betting  as  well  as  for  the  purpose 
of  pigeon-shooting ;  and  that  there  was  very  good  reason  to 

fuide  the  magistrates  to  the  conclusion  that  it  was  kept  for 
oth  purposes,  for  the  appellant  perfectly  well  knew  that 
allowing  it  to  be  used  for  pigeon-shooting  would  also  intro- 
duce a  number  of  persons  who  would  bet  upon  the  matches, 
and  he  kept  it,  therefore,  for  that  as  well  as  the  other,  and 
the  two  purposes  were  combined;  the  magistrates,  there- 
fore, mi^t  well  come  to  the  conclusion  that  the  appel- 
4453  lant  did  vrilfuUy  *and  knowingly  permit  the  place 
to  be  used  by  persons  for  the  purposes  of  betting.  I 
ought  to  add  that  Coyrie  v.  Brady  (*)  is  similar  to  Doggett 
V.  CaMerns  (").  There  the  person  resorted  to  a  place  v^rliere 
he  had  no  business  to  go,  and  where  he  had  no  permission 
to  go,  and  therefore  that  case  does  not  govern  the  present 
I  think,  therefore,  the  magistrates  were  right  in  coming 
to  the  conclusion  they  did,  and  in  convicting  the  appellant. 
Archibald,  J.:  I  am  of  the  same  opinion.  There  are 
two  questions:  first,  whether  this  is  a  "place"  within  the 
meaning  of  16  &  17- Vict.  c.  119;  and,  secondly,  whether 
there  is  evidence  that  it  was  permitted  to  be  used  for  the 
purpose  of  betting. 

I  think  we  should  fall  very  far  short  in  carrying  out  the 
object  of  this  act,  if  we  were  to  hold  that  it  was  necessary 
that  there  should  be  a  room,  or  house,  or  office,  or  erection 
of  some  kind,  in  order  to  its  being  a  "place"  within  the 
meaning  of  the  act.  There  may  be  a  "place,"  although  it 
is  open  to  the  air;  there  maybe  a  "place"  without  any 
kind  of  erection;  and  of  course  it  must  depend  upon  the 
circumstances  of  each  particular  case  whether  it  is  brought 
within  the  description  of  "place."  Upon  the  facts  as  they 
appear  here,  the  magistrates  were  justified  in  holding  that 
this  was  a  "  place."  The  area  is  of  three  or  four  acres  in 
extent.  The  "place"  is  one  enclosed,  having  a  gateway. 
Persons  were  admitted  by  ticket,  and  on  payment  of  a  price 
for  entrance.  The  appellant  is  the  occupier  of  this  enclosed 
land,  and  received  money  from  the  persons  for  admission 
into  it.     I  think  that,  under  those  circumstances,  it  cannot 

(')  12  Ir.  C.  L.,  577.  (»)  19  0.  B.  (N.S.),  765:  $4  L.  J.  (C.P.),  169. 
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be  doubted  that  this  was  a  "place"  within  the  meaning  of 
the  act.  It  diflfers  entirely  from  Doggett  v.  CoMerns  (*)  and 
Coyne  v.  Brady ^\  In  the  first  case,  the  "place"  was  a 
spot  under  a  tree  in  Hyde  Park,  to  which  the  person  had  no 
right  to  resort,  and  in  the  other  case  the  facts  were  very 
much  the  saiQe. 

Then  arises  the  other  question :  was  this  a  place  permit- 
ted by  the  occupier  or  owner  knowingly  and  wilfully  to  be 
used  for  the  purpose  of  betting?  It  is  argued  that  the 
CTOunds  were  used  for  pigeon-shooting  and  foot- races,  and 
Siat  the  betting  was  merely  ^incidental  to  that  pur-  [446 
pose,  and  that  therefore  it  was  not  used  for  the  purpose  of 
betting.  It  seems  to  me  that  that  contention  cannot  be 
maintained,  and  although  persons  may  resort  to  it  for  the 
purpose  of  witnessing  the  shooting  matches  and  running 
matches,  if  they  are  allowed  to  bet  there,  it  is  impossible  to 
say  the  place  is  not  used  for  betting.  I  think  that  the  evi- 
dence before  the  magistrates  justified  them  in  finding  that 
this  was  a  place  used  for  the  purpose  of  betting.  I  think, 
on  these  grounds,  it  is  brought  within  the  operation  of  s.  3, 
and  that  the  cases  cited  in  the  argument  have  no  bearing 
upon  the  present  case ;  because  in  those  cases  the  use  of  the 
place  was  not  by  the  permission  of  the  occupier,  or  by  the 
permission  of  any  person  having  authority  to  give  i)ermis- 
sion  to  use  it,  but  bv  some  person  who  took  upon  himself  to 

go  there  when  he  had  no  permission  and  no  business  to 
e  there  for  such  a  purpose.     Here  the  person  who  gave 
fermission  was  the  occupier  of  the  premises  in  question, 
think  that  makes  a  difference,  and  that  the  conviction 
was  right. 

Judgment  for  the  respondent. 

Attorneys  for  appellant :  BlakeUy  &  Berwick^  for  Ihher- 
son,  Dewsbury. 

(»)  19  C.  B.  (N.8.),  766;  34  L.  J.  (C.P.),  169.  (»)  12  Ir.  C.  L.,  677. 


[Law  Reports,  9  Qneen's  Bench,  446.] 
Jane  6,  1874. 

Smidt  v.  Tiden  and  Another. 

Ship  and  Shipping — Charterparty — Implied  Contract  to  pay  Freight. 

A  charterparty  was  entered  into  in  London  on  the  17th  of  June,  1872,  between 
platntifT,  as  master  of  a  ship  lying  at  London,  and  R.  B.  L.,  a  shipbroker,  to  carry 
407  tons  of  irf»n  from  H.  to  G.,  at  freight  of  7«.  3rf.  per  ton.  Freight  to  be  paid  in 
London  on  signing  bills  of  lading,  the  owner  or  master  to  have  an  absolute  lien  for 
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freight  On  the  following  day  L.  chartered  the  ship  to  the  defendant  at  8«.  per  ton 
for  the  same  amount  of  iron.  The  charter  containea  similar  clauses  as  to  freight  and 
lien,  and  the  following  clause  at  the  end :  "  The  brokerage  of  5  per  cent,  is  due  on 
the  execution  of  this  charter  to  K.  B.  L. ,  by  whom  j;he  vessel  is  to  be  entered  and 
6leared  at  the  port  of  loading.'*  Though  the  defendant  thought  he  was  treating  with 
L.  as  broker  for  the  ship,  L.  had  no  authority  in  fact  to  act  as  broker  for  the  plain- 
tiff, or  to  receive  the  freight ;  and  neither  plaintiff  nor  defendant  knew  of  the  charter 
entered  into  by  the  other.  The  cargo  having  been  put  on  board  by  defendant,  the 
master  signed  Dills  of  lading  making  it  deliverable  to  consignees  or  assigns,  "  they 
paying  freight  for  the  said  goods  as  per  charterpartv."  The  plaintiff  did  not  demand 
44  Y  J  the  freight  on  *8ignin^  the  bills  of  lading.  The  cargo  was  duly  delivered  at  the 
port  of  discharge ;  and  in  the  mean  time  L.  obtained  payment  of  the  freight  of  Ss. 
per  ton  from  defendant,  and  afterwards  stopped  payment,  leaving  the  7«.  8aL  per  ton 
nnpaid  to  plaintiff.  The  plaintiff  having  sued  defendant  for  the  7«.  Sd.  per  ton  for 
the  carriage  of  the  iron : 

Beld^  tlukt  the  plaintiff  could  not  recover :  for  that  the  plaintiff  and  defendant  never 
were  ad  idem,  and  consequently  there  was  no  express  contract  between  them ;  and 
that,  under  the  circumstances,  no  contract  to  pay  reasonable  freight  for  the  carriage 
could  be  implied  on  the  shipment  of  the  goods. 

Case  stated  by  consent  without  pleadings. 

The  facts  are  fully  stated  in  the  judgment  of  the  court. 

May  29.  Cohen,  Q.C.  (with  him  ffoClaT/is),  for  the  plain- 
tiff :  Although  the  defendants  were  deceived  by  Lyth,  and 
were  led  by  him  to  think  he  was  the  broker  of  the  sMp,  and 
although,  therefore,  there  may  be  no  express  contract  be- 
tween the  plaintiff  and  defendants,  still  a  contract  to  pay  a 
reasonable  freight  for  the  carriage  arose  on  the  mere  ship- 
ment of  the  goods :  Domett  v.  BecJcford  (*). 

[Archibald,  J.:  There  there  was  no  charterparty.] 
Sandeman  v.  Scwrr  (")  shows  that  the  defendants,  having 
delivered  their  goods  to  be  carried  in  ignorance  of  the  char- 
ter, get  a  right  of  action  by  the  bill  of  lading  against  the 
shipowner  as  to  the  safe  carriage  of  the  goods ;  and  the  con- 
verse must  hold,  that  the  shipowner  can  maintain  an  action 
for  freight. 

jB.  G.  WiUiaTos,  Q.C.  {Lanyon  with  him),  for  the  defen- 
dants :  Through  the  fraud  of  Lyth  the  plaintiff  and  defen- 
dants were  kept  in  ignorance  of  the  others'  charterparty,  so 
that  they  never  were  ad  idem^  and  consequently  no  express 
contract  was  ever  made  between  them ;  nor  can  any  contract 
be  implied  under  the  circumstances.  Sandeman  v.  Scurr  (•) 
is  disjtinguishable.  Here  the  plaintiff  knows  of  the  charter, 
and  therefore  the  master  signs  as  agent  of  the  charterer,  and 
not  as  agent  of  the  owner. 

[Lush,  J. :  Not  exactly  as  agent  of  the  charterer,  but  be- 
cause he  is  bound  to  sign  by  reason  of  the  charterparty.] 

Then  the  plaintiff  signed  under  the  charter  to  Lyth, 
448]  and  not  *under  the  charter  to  the  defendants.      So 

(»)  5  B.  <t'  Ad.,  521.  (2)  Law  Rep.,  2  Q.  B.,  86. 
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that,  in  any  view,  the  plaintiff  aijd  defendants  never  were 
ad  idem. 

[As  the  judgment  of  the  court  turned  ut>on  this  point,  it 
is  unnecessary  to  give  Ihe  arguments  furtner.  The  follow- 
ing cases  were  referred  to :  mojor  v.  White  (*) ;  Newberry 
V.  Colvin  p ;  Marqvxind  v.  Banner  (') ;  OUJcison  v.  Middle- 
ton{^)\  Howv.  KiTchner{^)\  Kirckner  y.  Yenus{^)\  The 
Teumvia  (') ;  Mercantile  Bank  v.  Gladstone  (') ;  Maffles  v. 
Wichellhaus  (") ;  Peek  v.  Larsen  C").  J 

Cohen^  Q.C.,  in  reply,  cited  Michenson  v.  BegbieQ^y 

Cur.  adv.  mdt. 

June  5.  The  judgment  of  the  court  (Mellor,  Lush,  and 
Archibald,  JJ.),  was  delivered  by 

Lush,  J.:  This  is  an  action  to  recover  freight  for  the  car- 
riage of  railway  iron  from  Hartlepool  to  Gothenburg,  under 
the  following  circumstances : 

On  the  17tn  of  June,  1871,  a  charterparty  was  entered  into 
in  London  between  the  plaintiff,  as  the  master  of  the  ship 
Gothenburg,  then  lying  in  the  port  of  London,  and  one 
R.  B.  Lyth,  a  shipbroker,  whereby  the  plaintiff  engaged  to 
proceed  forthwith  to  Hartlepool  and  there  take  on  board 
407  tons  of  railway  iron,  and  carry  the  same  to  Gothenburg, 
on  being  paid  freight  at  the  rate  of  7^.  Sd.  per  ton.  The 
freight  to  be  paid  in  London  on  signing  bills  of  lading.  The 
owner  and  master  to  have  an  absolute  lien  for  all  freight, 
dead  freight,  demurrage,  and  all  other  charges.  The  master 
to  sign  bills  of  lading  as  presented  without  prejudice  to  the 
charter. 

Having  obtained  this  charter,  Lyth,  on  the  following  day, 
the  18th  of  June,  chartered  the  Gothenburg  to  the  defen- 
dants to  carry  the  same  quantity  of  railway  iron  from  Har- 
tlepool to  Gothenburg  *at  8^.  per  ton ;  freight  to  be  [449 
paid  in  London,  less  insurance,  on  signing  oills  of  lading. 
This  charter  contained  a  similar  clause  of  lien  for  freight, 
dead  freight,  demurrage,  and  a  clause  in  the  following 
terms:  " The  brokerage  of  5  per  cent,  is  due  on  the  exe- 
cution of  this  charter  to  R.  B.  Lyth,  by  whom  (or  his 
agents)  the  vessel  is  to  be  entered  and  cleared  at  the  x)ort 
of  loading." 

It  was  argued,  and  with  reason,  from  this  latter  clause, 

(»)  7  C.  A  p.,  41.  (•)  12  Moo.  p.  C,  861. 

(«)  1  CI.  A  F.,  288.  297.  (')  Law  Rep.,  4  P.  C,  171. 
(«)  6  E,  A  B.,  282;    25  L.  J.   (Q.B.),        (»)  Law  Rep.,  8  Ex,  288. 

818.  (»)  2  H.  A  C,  906 ;    88   L.  J.  (Ex.), 

(*)  2  C.  B.  (N.S.),  184;  26  L.  J.  (C.P.),     160. 

209.  (10)  Law  R«p.,  12  Eq.,  878. 

(»)  11  Moo.  P.  C,  21.  (»)  6  Bing.,  190. 
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that  the  defendants  knew  they  were  treating  with  a  broker, 
and  not  with  the  owner ;  but  it  was  found  as  a  fact  that 
Lyth  had  no  authority  to  act  as  broker  for  the  plaintiflf,  to 
enect  the  charter,  or  to  receive  the  freight  (*). 

Neither  the  plaintiflf  nor  the  defendants  had  any  notice  or 
knowledge  of  the  charter  entered  into  by  the  other  of  them 
until  after  delivery  of  the  cargo.  The  master  knew  nothing 
of  the  charterparty  between  Lyth  and  the  defendants ;  the 
defendants  knew  nothing  of  the  charterparty  between  the 
master  and  Lyth. 

The  vessel  proceeded  to  Hartlepool,  and  there  took  in 
from  the  defendants  the  407  tons  of  railway  iron.  Having 
shipped  the  cargo,  the  defendants  presented  a  bill  of  lading 
making  the  cargo  deliverable  to  *' order  or  assigns,  he  or 
thejr  paying  freight  for  the  said  goods  as  per  charterparty," 
which  the  master  signed  and  gave  out,  without  requiring 
payment  of  the  freignt.  At  the  port  of  discharge  the  iron 
was  delivered  on  the  26th  of  August  to  the  order  of  defen- 
dants without  the  lien  being  insisted  on.  Meanwhile,  on  the 
2d  of  August  Lyth  obtain^  payment  of  the  freight  of  8*. 
per  ton  from  the  defendants,  pursuant  to  his  charter  of  the 
18th  of  June,  and  shortly  afterwards  stopped  payn^ent, 
leaving  the  freight  of  7^.  3rf.  per  ton  unpaid. 

It  thus  appears  that  each  oi  the  parties  to  the  action  acted 
under  a  mistake.  The  master  supposed  that  the  bill  of 
lading  which  he  signed  referred  to  his  charterparty  with 
Lyth ;  the  defendants,  on  the  other  hand,  supposed  that  it 
referred  to  the  charterparty  which  they  had  made  with  Lyth. 
Each  of  them  was  ignorant  of  what  was  in  the  mind  of  the 
450]  other ;  each  acted  in  *good  faith ;  and  neither  of  them 
did  anything  calculated  to  or  wMch  did  in  any  way  mislead 
the  other.  Under  these  circumstances,  the  bill  of  lading  being 
ambiguous  and  equally  capable  of  being  applied  to  tne  one 
charterparty  as  to  the  other,  we  cannot  noid  it  to  be  a  con- 
tract or  evidence  of  a  contract  between  the  parties.  It  does 
not  express  that  which  was  common  to  both  minds,  and, 
therefore,  it  is  not  binding  upon  the  parties. 

But  it  was  contended  that,  puttiuj^  aside  the  bUl  of  lading, 
the  mere  shipment  of  the  goods  raised  an  implied  contract 
by  the  shipper  to  pay  a  reasonable  freight  to  the  master  for 
the  carriage.  Under  certain  circumstances  this  may  be  so, 
but  no  such  implication  can  exist  in  the  present  case.  The 
diversity  of  mmd  and  purpose,  which  vitiates  the  bill  of 
lading,  and  prevents  that  irom  being  evidence  of  the  con- 

Q)  It  wafl  also  found  as  a  fact  that  defendants  did  not  know  that  Lyth  had  no 
authority. 
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tract,  existed  at  the  time  of  the  shipment.    The  goods  were 

Eut  on  board  in  the  supposed  fulfilment  of  one  charterparty 
y  which  the  shipper  was  to  pay  8^.  per  ton  to  Lyth,  and 
they  were  accepted  in  supposed  fulfilment  of  another,  by 
which  Lyth  was  to  pay  7^.  3d.  per  ton  to  the  master.  At 
no  stage  of  the  transaction  were  the  parties  ad  idem.  It 
follows  that  there  was  no  contract,  express  or  implied,  upon 
which  the  plaintiff  can  recover  a^inst  the  defendants.  Had 
he  insisted  on  payment  on  signing  the  bill  of  lading,  as  he 
might  have  done ;  or  had  he  enforced  his  lien  at  the  port  of 
delivery,  he  might  have  protected  himself  from  loss.  Not 
having  done  so,  he  has  no  means  of  obtaining  payment  from 
the  defendants. 

We,  therefore,  give  judgment  for  the  defendants. 

Judgment /or  the  defendants. 

Attorneys  for  plaintiff :  HoUams^  Son^  &  Coward. 
Attorney  for  defendants :  H.  P.  Sharp. 


[Law  Reports,  9  Queen's  Bench,  451.] 
June  8, 1874. 

*De  Wolf  v.  The  Archangel  Maritime  Bank  and  [451 
Insurance  Company  (Limited). 

Marine  Insurance — Word»  "  at  and  from"  a  Port — Implication  thai  there  shoM  be  no 
unreagOfuUfle  Delay  in  Ship  reaching  Fori, 

In  a  voyage  policy  of  insurance  "  at  and  from  "  a  port,  it  is  an  implied  understand- 
ing that  the  ship  shall  be  at  the  port  within  such  a  time  that  the  risk  shall  not  be 
materially  varied;  and  if  there  is  delay  beyond  such  time,  the  policy  does  not 
attach. 

Declaration  on  a  policy  of  insurance,  dated  the  12th  of 
July,  1872,  upon  chartered  freight  in  a  ship  called  the 
Florence  Chapman,  at  and  from  Montreal  to  Monte  Video. 
Plea  (amongst  others),  that  at  the  time  of  making  the  policy 
the  ship  was  not,  nor  did  the  ship  within  a  reasonable  time 
thereafter  arrive,  at  Montreal,  and  great  and  unreasonable 
delay  occurred  before  the  ship  arrived  at  Montreal,  being  a 
delay  which  was  material  to  the  risk  of  the  policy,  and  bv 
reason  thereof  the  policy  at  the  commencement  of  the  risk 
had  not  attached. 

Issue  joined. 

At  the  trial,  in  the  Mayor's  Court,  before  the  Common 
Sergeant,  a  verdict  was  found  for  the  defendants  with  leave 
to  the  plaintiff  to  move. 

A  rule  was  afterwards  obtained  by  the  plaintiff  for  a  new 
trial,  on  the  ground  that  the  Common  Sergeant  misdirected 
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the  jury,  first,  in  not  leaving  to  them  the  question  ^whether 
the  delay  in  commencing  the  risk  was  justified  by  necessity ; 
secondly,  in  directing  them  that  the  only  question  was 
whether  such  delay  altered  the  risk. 

April  30.     (7.  Bowen  showed  cause. 

Bemjamin^  Q.C.,  and  Aspland  supported  the  rule. 

The  facts,  the  course  at  the  trial,  and  the  arguments  suffi- 
ciently appear  in  the  judgment  of  the  court. 

In  addition  to  the  authorities  referred  to  in  the  judgment, 
the  following  were  cited :  SinaU  v.  (Hbson  (*),  BecJcwith  v. 
452]  ^SydeSotJtam  (•),  Orant  v.  King  (*),  Phillips  v.  Ir- 
ving (*),  Jones  V.  Neptune  Marins  Insurmice  Co.  (*). 

[Blackburn,  J.,  referred  to  Jackson  v.  Union  Mwrine 
Insurance  Co.  (•).] 

Cur.  adv.  vuU. 

June  8.  The  judgment  of  the  court  (Cockbum,  C.J., 
Blackburn  and  Lush,  J  J.,)  was  delivered  by 

Blackburn,  J.:  This  was  an  action  tried  in  the  Mayor's 
Court,  before  the  Common  Sergeant. 

The  action  was  on  a  voyage  policy  on  ship  "at  and  from 
Montreal  to  Monte  Video." 

The  4th  plea,  on  which  alone  the  question  before  us  arises, 
was  that  tne  ship  was  not  at  Montreal  within  a  reasonable 
time,  being  a  defay  materially  varying  the  risk.  The  facts 
as  to  this  were,  that  the  policy  was  effected  on  the  13th  of 
July  at  a  premium  of  2  per  cent.  No  question  was  asked 
by  the  underwriter  as  to  \^ere  the  ship  then  was,  and  no  in- 
formation was  offered  hj  the  assured  ;  but  in  fact  she  was 
then  at  sea  on  a  voyage  intended  to  end  at  Montreal.  She 
did  not  arrive  at  Montreal  till  the  30th  of  August.  Evidence 
was  given  that  the  delay  in  the  arrival  at  Montreal  changed 
the  voyage  from  a  summer  one  to  a  winter  one,  which  mate- 
rially affected  the  risk  and  the  rate  of  premium. 

Evidence  was  offered  on  the  part  of  the  plaintiff,  that  the 
delay  in  arriving  at  Montreal  was  not  voluntary  on  his  part, 
but  was  occasioned  by  perils  of  the  seas  on  the  voyage  out 
to  Montreal. 

The  Common  Sergeant  rejected  this  evidence,  giving  leave 
to  the  plaintiff  to  move  in  this  court  for  a  new  trial  on  this 
ground. 

The  case  was  then  left  to  the  jury,  who  found  that  the  de- 
lay was  unreasonable,  and  that  the  risk  was  thereby  mate- 
rially c  hanged. 

0)  16  Q.  B.,  ftt  p.  156.  (*)  7  M.  A  G.,  825. 

t*)  1  Camp.,  116.  (»)  Law  Rep.,  7  Q.  B.,  702. 

(»)  4  Eap„  175.  («)  Law  Rep.,  8  C.  P.,  672. 
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A  rule  nisi  was  obtained  for  a  new  trial,  which  was  argued 
in  last  tei-m  before  my  lord,  my  Brother  Lush,  and  myself, 
when  the  court  took  time  to  consider. 

As  the  evidence  was  rejected,  we  must  consider  the  case  as 
if  it  had  been  received  and  had  established  what  it  was 
offered  to  *prove,  and  as  if  the  jury  had  found  not  [453 
only,  as  they  have  done,  that  there  was  unreasonable  delay 
between  the  making  of  the  policy  and  the  commencement  of 
the  risk  intended  to  be  insured  against,  materially  altering 
that  risk,  but  also  that  the  delay  was  occasioned  by  matters 
beyond  the  control  of  the  assured.  And  then  we  have  to 
determine  whether  that  would  be  a  defence  or  not. 

Kothin^  would  seem  easier  than  for  the  parties  making  a 
policy  to  insert  a  few  words  preventing  all  possibility  of  fls- 
pute  on  such  a  point.  If  the  insurance  had  been  in  this  case 
"  at  5  per  cent.,  to  return  8  per  cent."  if  the  ship  was  at  Mon- 
treal on  or  before  some  named  day,  there  would  have  been 
no  question  but  that  the  underwriters  would,  in  this  case, 
have  been  liable,  and  the  assured  would  not  have  had  to 
pay  the  winter  premium  unless  the  underwriter  ran  the  win- 
ter risk.  If  the  underwriters  had  inserted  "  warranted  to  be 
at  Montreal  on  or  before"  some  named  day,  there  can  be  no 
doubt  that  the  risk  would  not  have  attached ;  and  in  either 
case,  by  naming  a  fixed  day,  the  controversy  as  to  when  the 
risk  became  varied  would  be  avoided.  But  we  are  informed 
that  in  practice  there  are  great  if  not  insuperable  difficulties 
in  the  way  of  introducing  unusual  clauses  into  policies,  and 
that  brokers  prefer  the  risk  of  causing  litigation  at  the  ex- 
pense of  their  customers  to  the  risk  of  irightening  away  cus- 
tom by  proposing  something  unusual.  We  must  anticipate 
that  policies  will  continue  to  be  made  as  this  has  been ;  and 
the  question  before  us  is  therefore  one  of  considerable  im- 
portance. 

It  is  quite  clear  that  the  words  ''at  and  from  a  particular 
place,"  do  not  import  either  a  warrantv  or  a  representation 
that  the  vessel  at  the  time  of  making  the  policy  is  already 
at  the  place.  In  Hull  v.  Cooper  (*),  decided  in  1811,  the  case 
was  one  of  an  insurance  on  goods  ''at  and  from  Heligoland 
to  a  port  in  the  Baltic."  At  the  time  when  the  policy  was 
effected,  the  13th  of  August,  the  ship  was  in  the  Thames, 
which  fact  was  known  to  the  assured  and  not  communicated. 
She  did  not  sail  from  the  Thames  till  the  27th  of  August, 
a  fortnight  later,  which  latter  fact  could  not  have  oeen 
known  to  the  assured  at  the  time  of  making  the  i)olicy,  as 
it  had  not  then  happened.     The  plaintiff  having  obtained 

(»)  14  East,  479. 

9  Eng.  Bep.  49 
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454]  a  verdict,  a  *motion  for  a  new  trial  was  refused.  It  ap- 
pears from  the  report  as  if  the  counsel  who  moved  treated  the 
case  entirely  as  one  of  concealment  and  not  as  one  of  a  change 
of  risk ;  but  Lord  EUenborough,  in  his  judgment,  separates 
the  two  questions.  He  says:  "When  a  broker  proposes  a 
policy  to  an  underwriter  on  a  ship  at  and  from  a  certain 
place,  it  imports  either  that  the  ship  is  there  at  the  time  or 
shortly  will  be  there ;  for  if  she  is  only  to  be  there  at  a  dis- 
tant period  that  might  materially  increase  the  risk.  But  it 
has  never  been  understood  that  the  terms  of  such  a  policy 
necessarily  imported  that  the  ship  was  at  the  place  at  the 
very  time  so  as  to  make  the  assured  guilty  of  deception  if 
she  were  not."  So  far  he  is  dealing  with  tne  non-disclosure 
of  the  fact  that  the  ship  was  in  the  Thames  on  the  18th  of 
August.  He  then  proceeds:  "It  was  a  question  for  the 
jury,  whether  the  intervening  period  materially  varied  the 
risk  in  this  instance ;  the  interval  being  from  the  13th  to  the 
27th  of  August,  with  the  additional  days  which  elapsed  from 
the  sailing  till  she  reached  Heligoland.  And  the  jury  were 
not  persuaded  that  the  risk  was  thereby  varied,  and  found 
for  tne  j)laintiff."  And  Bay  ley,  J.,  says,  "It  was  a  question 
for  the  jury  whether  the  delay  in  reaching  Heligoland  for 
so  many  days  after  the  policy  was  effected,  materially 
varied  the  risk."  The  affirmative  decision  here  is,  that  a 
delay  not  varying  the  risk  does  not  discharge  the  under- 
writer, but  the  opinion  is  express  that  a  delay  materially 
varying  the  risk  does  dischar^re  the  underwriter,  though 
that  was  not  the  very  point  decided. 

In  Driscol  v.  Passmore  (*),  decided  in  1798,  where  an 
analogous  question  arose  and  the  plaintiff  recovered,  it  is 
stated  in  the  report,  that  "it  was  in  evidence  that  the  diflfer- 
ence  of  season  arising  from  this  delay  did  not  vary  the  risk." 
Brine  v.  Feather  stone  (')  came  before  the  court  on  a  rule  to 
enter  the  verdict  on  a  point  reserved  at  the  trial,  and  the 
court  in  banc  had  not  to  consider  whether  the  delay  was  such 
as  to  discharge  the  underwriters.  The  facts  as  stated  in  the 
report  appear  to  be  such  as  would  have  afforded  evidence 
that  the  delay  was  such  as  to  vary  the  risk ;  but  if  that  de- 
fence was  raised  at  nisi  prius^  which  does  not  api)ear  to 
have  been  the  case,  there  may  have  been  some  other  evidence 
not  stated  in  the  report  which  justified  the  finding  of  the 
455]  *jury.  Neither  of  those  cases  can,  as  we  think,  be  con- 
sidered in  conflict  with  Hull  v.  Cooper  (*). 

The  case,  however,  that  comes  nearest  to  the  present  is 

O  1  B.  <&  P.,  200.  P)  4  Taunt.,  869.  (»)  14  East,  479. 
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that  of  Mount  v.  Larkins  (*).  In  that  case  the  facts  were 
found  in  a  special  verdict,  a  part  of  which  only  is  set  forth 
in  the  report.  The  j)olicy  was  on  the  ship  Aquila,  at  and 
from  Singapore  and  Batavia,  both  or  either,  to  the  ship's 
port  of  discharge  in  Europe.  In  the  report  it  is  said  that  it 
was  found  that  the  policy  was  entered  into  on  the  28th  of 
February,  1824 ;  that  the  ship  sailed  from  England  in  the 
beginning  of  September,  1823,  on  a  voyage  to  the  Cape  of 
Good  Hope,  Van  Dieman's  Land  and  Sydney,  and  thence 
to  Singapore.  It  is  not  stated  in  the  report  that  it  was 
known  to  the  underwriters  that  she  was  bound  on  this  pre- 
liminary voyage,  but  it  is  scarcely  possible  that  it  should  be 
otherwise,  and  in  the  judgment  of  the  court  it  is  assumed 
throughout  that  it  was  known  to  them.  The  jury  found 
that  there  was  "unreasonable  and  unjustifiable  delay  be- 
tween the  making  of  the  policy  of  assurance  and  the  com- 
mencement of  the  risk  intended  to  be  insured  against.'*'  On 
this  the  Court  of  Common  Pleas  decided  in  favor  of  the 
defendants,  saying  "We  must  intend  that  the  risk  was  in 
fact  varied,  and  consequently  the  underwriters  discharged." 
This  would  be  precisely  in  point,  were  it  not  that  it  was 
there  expressly  found  that  the  delay  was  unjustifiable,  and 
that  in  the  present  case  the  plaintiff  has  not  been  allowed  to 
give  evidence  to  show  that  the  delay  was  not  from  any  fault 
of  his.  The  ground  on  which  the  judgment  delivered  by 
Tindal,  C.J.,  m  Mount  v.  Markins(^)  is  based  is  that  "The 
underwriter  has  as  much  right  to  calculate  upon  the  out- 
ward vojage  on  which  the  snip  is  then  engaged  being  per- 
formed m  a  reasonable  time  and  without  unnecessary  delay, 
in  order  that  the  risk  may  attach,  as  he  has  that  the  voyage 
insured  shaU  be  commenced  within  a  reasonable  time  after 
the  risk  has  attached.  In  either  case  the  effect  is  the  same 
as  to  the  underwriter,  who  has  another  risk  substituted  in- 
stead of  that  which  he  has  insured  against,  and  in  both 
cases  the  alteration  is  occasioned  Jy  the  wrongful  act  of  the 
insured  hiToseJf.^^  This  may  be  relied  on  as  an  expression 
of  opinion  that  the  delay,  if  necessary^  would  not  dis- 
charge the  underwriters.  It  may  be  so,  where  the  fact  that 
*the  vessel  is  on  a  preliminary  voyage  is  known  and  [456 
communicated  to  tne  underwriter,  so  as  to  make  that  the 
basis  of  the  contract ;  and  it  seems  to  have  been  understood 
by  Tindal,  C.J.,  that  the  principle  on  which  the  cases  of 
vallance  v.  Dewar  (')  and  (mgier  v.  Jennings  (*)  were  decided 
was  on  the  ground  of  notice.     He  says  in  both  those  cases, 

(')  8  Ring.,  108.  (»)  1  Camp.,  503. 

(•'»)  8  Bing.,  at  p.  122.  (*)  1  Camp.,  506,  n. 
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'^It  is  admitted  that  a  delay  in  the  commencemeiit  of  the 
risk,  by  the  interposition  of  an  intermediated  voyage  not 
communicated  to  the  underwriters,  would  discharge  the 
policy,  nnless  such  intermediate  voyage  was  one  which  was 
made  usually  and  according  to  the  course  of  the  trade  in 
which  the  ship  was  then  engaged,  which  would  be  equiva- 
lant  to  notice  to  the  underwriters." 

We  need  not  in  the  present  case  decide  how  that  is,  for 
there  was  no  communication  made  to  the  underwriters  as  to 
wh^)^  the  ship  was  at  the  time  when  the  policy  was  made. 
And  we  think  it,  under  such  circumstances,  not  material 
whether  the  delay  which  varies  the  risk  was  occasioned  by 
the  fault  or  the  misfortune  of  the  assured.  In  either  case 
the  risk  is  equally  varied. 

Where  the  alteration  in  the  course  of  the  voyage  after  the 
risk  has  attached  is  justified  by  necessitv  it  does  not  vary 
the  risk.  The  underwriter  has  undertaken  to  insure  the 
vessel  during  the  usual  and  proper  course  of  the  adventure. 
Now,  though,  under  ordinary  circumstances,  the  usual  proper 
course  of  a  voyage  is  to  proceed  direct,  or  if  chased  by  a 
hostile  cruiser,  or  forced  to  run  before  a  storm,  to  go  out  of 
the  direct  course,  the  underwriter  takes  his  chance  of  the 
vessel  being  forced  to  do  so.  But  the  underwriter  does  not 
take  upon  himself  any  part  of  the  risk  of  the  vessel  being 
delayed  so  long  as  to  vary  the  risks  by  perils  of  the  sea  or 
otherwise  on  its  passage  to  the  port  where  the  risk  is  to 
attach.  This  seems  involved  in  the  decision  of  HvU  v. 
Cooper  {'),  that  the  assured  is  not  bound  to  communicate  to 
the  underwriter  the  place  where  the  vessel  is  at  the  time  of 
insurance.  For  if  the  time  when  the  risk  is  to  attach  might 
be  indefinitely  delayed  by  perils  affecting  the  passage  from 
the  place  where  the  vessel  was,  it  must  be  material  to  the 
underwriter  to  know  what  that  place  is.  If,  on  the  other 
457]  hand,  at  whatever  place  the  ship  then  is,  the  risk  *is 
not  to  attach  unless  the  vessel  in  fact  arrives  at  the  port 
within  a  proper  time,  it  is  not  material  to  the  underwriter 
at  what  ^ace  the  ship  then  is. 

The  position  is  laid  down  in  Phillips  on  Insurance,  vol.  i, 
p.  379,  s.  690,  "that  it  is  an  implied  understanding  that  the 
ri^k  is  to  commence  within  a  reasonable  time,  unless  the 
policy  contains  some  express  provision  on  the  subject." 
He  elsewhere,  vol.  i,  p.  332,  s.  602,  expresses  a  hesitating 
opinion  that  a  representation,  though  not  embodied  in  the 
policy,  may  have  the  effect  of  qualifying  or  rebutting  an 
understanding  that  is  only  implied.    As  already  said,  we 

(»)  14  East,  479. 
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are  not  called  upon  to  decide  how  this  may  be,  as  in  the 
present  case  there  was  neither  representation  nor  express 
provision  in  the  policy.  We  think,  at  all  events,  in  the 
absence  of  a  representation,  that  in  a  policy  "at  and  from  a 
port"  it  is  an  implied  understanding  tnat  the  vessel  shall  be 
there  within  such  a  time  that  the  nsk  shall  not  be  materi- 
ally varied,  otherwise  the  risk  does  not  attach. 

The  rule,  therefore,  must  be  discharged. 

Jitde  discharg^. 

Attorneys  for  plaintiff :  Mtia  <6  Co. 

Attorneys  for  defendant :  Ashley  &  Tee. 


[Law  Reports,  9  Queen's  Bench,  457.] 
Jane  6,  1874. 

MuLLEB  V.  Baldwin. 

PoH  2)ii«— "  Coal*  exported  from  the  Port,'*  Meemimg  of-^i  VUL  c  xm». 

By  the  Tyne  Goal  Dues  Act,  1872  (36  Vict.  c.  xlii.),  the  old  coal  dues  are  abolished, 
and  the  commissioners  are  empowered  to  levy  dues,  inter  alia,  one  penny  per  ton  on 
"  coals  exported  from  the  poHr: 

Heldf  that,  in  the  absence  of  anytliing  in  the  act  to  the  contrary,  "  exported  from 
the  port"  must  be  taken  to  be  used  in  its  ordinary  meaning  of  "  carried  out  of  the 
port  ;"*  and  therefore  included  coals  taken  out  of  uie  port  in  a  steamer  to  be  consumed 
on  board  daring  a  distant  voyage. 

Case  on  appeal  from  the  County  Court  of  Northumber- 
land, holden  at  Newcastle-on-Tyne. 

The  following  are  the  material  parts  of  the  case : 

The  action  was  brought  to  recover  £2  4s.  2d.,  the  amount 
of  *coal  dues  claimed  by  defendant,  and  paid  by  [458 
plaintiff  under  protest,  under  the  following  circumstances  : 

In  1872  the  Tyne  Coal  Dues  Act,  1872  (35  Vict.  c.  xuL), 
was  passed ;  it  is  entitled  "An  Act  to  abolish  the  Tyne  Coal 
Dues,  and  in  lieu  thereof  to  provide  new  dues  to  extinguish 
the  right  to  increase  rates  under  The  Harbors  and  Passing 
Tolls  Act,  1861,  &c." 

After  reciting  the  previous  acts,  13  &  14  Vict.  c.  Ixiii., 
and  33  &  34  Vict.  c.  xc,  and  that  it  is  expedient  that  the 
said  dues  called  the  coal  dues  should  be  abolished,  and  that 
in  lieu  thereof  and  in  extinction  of  the  right^ower  and 
claim  of  the  commissioners  under  s.  14  of  Tne  Harbors  and 
Passing  Tolls  &c.  Act,  1861,  to  indemnify  themselves  for 
the  loss  of  the  compensation  for  differential  dues,  there 
should  be  payable  to  the  commissioners  tonnage  dues  on 
coalg,  cinders,  coke,  grindstones,  and  salt  exported  from 
the  port  to  be  called  the  '*  River  Tyne  export  dues,"  it  is 
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enacted  by  s.  2,  the  expression  *'  coal  dues,"  means  the  dues 
heretofore  payable  on  coals,  cinders,  grindstones  and  salt 
exported  from  the  port. 

fey  8.  3,  that  on  and  after  the  Ist  of  Jnne,  1872,  the  coal 
dnes  shall  be  abolished,  and  in  lieu  thereof  and  in  extinc- 
tion of  the  right,  power,  or  claim  by  the  commissioners 
under  the  Harbor  and  Passing  Tolls,  &c.,  Act,  1861,  to  in- 
demnify themselves  for  the  loss  of  compensation  paid  to 
thenj  for  diflFerential  dues  by  raising  any  of  the  rates  which 
they  have  power  to  levy,  there  shall  be  payable  to  the  com- 
missioners in  respect  of  coals,  cinders,  coke,  grindstones 
and  salt,  exported  from  the  port,  the  following  dues,  that 
is  to  say,  in  respect  of  coals,  cinders  and  coke.  Id.  per  ton 
of  20  cwt. ;  in  respect  of  grindstones,  3d.  per  ton  of  20  cwt. ; 
and  in  respect  of  salt  la.  per  ton  of  20  cwt. ;  which  dues 
shall  be  called  "River  Tyhe  export  dues,"  and  shall  be 
carried  to  the  account  called  "The  Tyne  Improvement 
Fund,"  and  shall  be  applicable  to  all  purposes  to  which 
the  Tyne  Improvement  Fund  shall  from  time  to  time  be 
applicable. 

On  the  19th  of  April,  1873,  a  Norwegian  steam-vessel 
called  the  Hakar  Adolstein  sailed  from  the  port  of  New- 
castle-on-Tyne  with  530  tons  of  coal,  alleged  to  be  bunker 
coal,  or  coal  for  ship's  use  on  board. 

459]  *The  defendant,  who  was  the  duly  authorized  col- 
lector of  dues  for  the  Tyne  Improvement  Commissioners, 
demanded  from  the  plaintiff,  who  was  the  master  of  the 
steam-vessel,  a  due  of  Id.  per  ton,  amounting  to  the  said 
sum  of  £2  As.  2d.  in  respect  of  the  said  530  tons  of  coal.  The 
plaintiff  at  first  refused  to  pay,  upon  the  ground  that  the 
coal  was» intended  solely  for  snip's  use,  but  afterwards  he 
paid  under  protest. 

It  was  admitted  by  the  mrties  that  the  vessel  cleared  for 
the  port  of  Christiania  in  Norway,  taking  in  goods  at  New- 
castle for  New  York,  and  proceeded  to  Christiania,  and  from 
thence,  via  Bergen,  to  New  York,  her  ultimate  port  of  des- 
tinatiou ;  that  &  tons  of  coal  would  be  required  for  the  pur- 
pose of  navigation  from  the  Tyne  to  the  port  of  Christiania, 
and  300  tons  for  a  voyage  from  Christiania  to  New  York. 

Evidence  was  given  of  the  usage  of  the  port  as  regards 
bunker  coal,  or  coal  for  ships'  use,  from  the  year  1840,  and 
it  was  proved  that,  with  the  exception  of  about  ten  days  in 
the  year  1870,  the  corporation  of  Newcastle  (to  whom  the 
dues  were  then  payable)  has  never  attempted  to  levy  dues  on 
such  coal ;  that  at  the  expiration  of  those  ten  days  the  cor- 
poration had  stopped  the  levy,  and  had  returned  the  sums 
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paid  during  those  ten  days  to  those  who  asked  for  a  return ; 
and  that  the  commissioners  had  not,  until  ten  months  after 
the  passing  of  the  Tyne  Coal  Dues  Act,  1872,  attempted  to 
levy  dues  in  respect  of  such  coal ;  and  it  was  also  proved 
thalb  dues  are  not  charged  on  coal  used  for  raising  steam  in 
the  steam-tugs  employed  in  towing  vessels  in  and  out  of  the 
harbor.  . 

The  judge,  having  regard  to  the  usage  of  the  corporation 
up  to  the  year  1870,  wmle  the  coal  dues  belonged  to  them, 
of  treatinff  "  bunker"  coals  as  exempted  from  duty,  and  con- 
sidering that  "  exported"  had  acC[uired  a  secondary  mean- 
ing of  "carried  out  of  the  port  for  commercial  purposes," 
was  of  opinion  that  the  plaintiff  was  entitled  to  recover. 
But  he  was  also  of  opinion  that  the  commissioners  were  en- 
titled to  restrict  the  exemption  to  such  a  quantity  of  coals  as 
shall  be  reasonably  required  for  the  purposes  of  the  ship 
in  each  particular  case.  And  the  judge  gave  judgment  for 
the  plaintiflf  for  345  tons,  the  minimum  quantity  required 
*for  a  voyage  to  New  York,  together  with  20  per  cent.  [460 
for  additional  consumption  to  meet  contingencies  of  the 
voyage. 

Judgment  was  accordingly  given  for  £1 14^.  Qd. 

The  question  for  the  court  was  whether  the  plaintiff  was 
entitled!^  to  that  or  any  other  sum. 

June  2.  Sir  J.  B.  Karsldke^  Q.C.  (with  him  Bruce\  for 
the  defendant,  contended  that  on  the  true  construction  of 
ss.  2  and  3  of  the  act  of  1872,  all  coal  "exported,"  that  is, 
"taken  out"  of  the  port,  was  liable  to  duty;  and  the  defen- 
dant was  therefore  entitled  to  the  verdict. 

Manisty^  Q.C.  (with  him  Beresford\  for  the  plaintiff, 
contended  that  "exported"  must  be  taken  in  the  more  re- 
strictive sense  of  exported  for  the  purpose  of  sale,  and  for 
this  they  referred  to  the  definitions  in  Richardson's,  Web- 
ster's, McCulloch's,  and  Ogilvie's  Dictionaries. 

Sir  J.  B,  Karslake^  Q.C,  in  reply,  referred  to  s.  19  of  18 
&  19  Vict.  c.  96,  the  Customs  Act,  in  which,  while  imposing 
duties  on  all  spirits  "  imported  or  exported"  from  the  Chan- 
nel Isles,  there  is  an  express  proviso  exempting  spirits  taken 
out  or  brought  in  on  board  ship  for  the  ship  s  use,  that  is, 
for  the  use  of  the  crew  or  passengers. 

Cut.  adv.  vuU. 

June  6.  The  judgment  of  the  court  (Mellor,  Lush,  and 
Archibald,  J  J-)'  ^^s  delivered  by 

Lush,  J. :  The  question  raised  by  this  appeal  is  whether 
coals,  taken  out  of  the  port  of  Newcastle  in  a  foreign  steamer 
for  the  purpose  of  consumption  on  board  in  the  course  of  a 
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foreign  voyage,  are  liable  to  the  coal  dues  of  one  penny  per 
ton,  granted  to  the  Tyne  Improvement  Commissioners  by  the 
Tyne  Coal  Dues  Act,  1872,  on  all  coals  exported  from  the 
port  of  Newcastle.  The  learned  judge  of  the  county  court  con- 
sidered, that,  having  regard  to  the  usage  of  the  corporation 
while  the  coal  dues  belonged  to  them  of  treating  coals  taken 
on  board  for  consumption  as  exempted  from  duty,  the  term 
"exported"  must  receive  a  qualined  intei-pretation  and  be 
461 J  taken  to  mean  coals  exported  for  the  purpose  *of  com- 
merce, as  distinguished  from  what  are  called  "bunker  coals," 
that  is,  coals  taken  on  board  for  the  purpose  of  consump- 
tion on  the  vojage.  We  agree  as  to  the  reasonableness  of 
making  a  distinction  between  coals  taken  away  for  sale  and 
coals  taken  for  the  necessary  use  of  the  vessel ;  but  we  are 
consfauined  to  differ  from  the  learned  judge  in  his  construc- 
tion of  the  act.  There  is  nothing  in  the  language  of  th^  act 
to  show  tjiat  the  word  "exi)orted"  was  used  in  any  other 
than  its  ordinary  sense,  namely,  "  carried  out  of  the  port ;" 
and  considering  how  easily  and  how  extensively  the  privi- 
lege of  storing  lor  use  may  be  abused,  and  what  quantities 
may  be  carried  away  under  the  name  of  bunker  coals,  we 
think  that,  if  it  had  been  intended  to  exempt  from  duty 
coals  taken  on  board  for  fuel,  some  limitation  as  to  quantity 
would  have  been  imj)osed.  Nothing  would  have  been  easier 
than  to  insert  a  proviso  to  that  effect.  We  cannot,  however, 
speculate  upon  the  intentions  of  the  legislature  which  are 
neither  expressed  in  terms  nor  conveyed  by  implication ;  our 
duty  is  to  interpret  the  words  of  a  statute  according  to  their 
plain  and  grammatical  meaning,  when,  as  in  this  case,  they 
are  not  controlled  by  anything  to  be  found  in  the  context. 
Construing  the  words  of  the  act  upon  this  principle,  we  feel 
bound  to  hold  that  coals  carried  away  from  the  port,  not  on 
a  temporary  excursion,  as  in  a  tug  or  pleasure  boat,  which 
intends  to  return  with  more  or  less  of  the  coals  on  board, 
and  which  may  be  regarded  as  always  constructively  within 
the  port,  but  taken  away  for  the  purpose  of  being  wholly 
consumed  beyong  the  limits  of  the  port,  are  coals  "ex- 
ported" within  the  meaning  of  the  act. 
We  therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defend/mi,. 

Attorney  for  plaintiff :  John  TvAiker, 
Atrorneys  for  defendant :  CooJcson^  Wainevyrighi  &  Pen- 
nington^ for  J.  &  N.  O.  Clayton^  Newcastle, 
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*Freeth  and  Another  v.  Burr.  [208 

Conirad  for  Delivery  of  Ooods  in  Parcels  at  different  Twia — Nonrpayment  by  Buyer 
for  one  Pared — Befueal  by  Smer  to  ddiver  the  Rest, 

The  defendant  contracted  to  sell  to  the  plaintifis  250  tons  pig-iron  at  66«.  per  ton, 
half  to  be  delivered  in  two,  remainder  in  foor  weeks ;  payment,  net  cash  fourteen 
days  after  deliyery  of  each  parcel 

The  market  was  rising,  and,  notwithstanding  urgent  demands  by  the  plaintiffs,  the 
deliyerv  of  the  first  125  tons  was  not  completed  for  nearly  six  months.  The  plain- 
tifb  rerased  to  pay  for  the  first  parcel,  claiming  a  right  to  set  off  the  loss  they  had 
sustained  from  being  obliged  to  procure  other  iron  in  consequence  of  the  defendant's 
default ;  but  they  still  urged  the  deliyery  of  the  second  parcel  The  defendant, 
treating  the  refusal  to  pay  as  a  breach  and  an  abandonment  of  the  contract  by  the 
plaintiffs,  declined  to  deliyer  any  more.  There  was  no  suffgestion  of  inability  on 
the  part  of  the  plaintiffs  to  pay,  and  the  price  of  the  first  parcel  was  ultimately  paid : 

Hdd,  that  the  mere  refusal  to  pay  for  the  first  parcel  did  not,  under  the  circum- 
stances, warrant  the  defendant  in  treating  the  contract  as  abandoned  and  refusing 
to  deliyer  the  remainder,  and  that  the  putintifiis  were  entitled  to  damage  for  the 
breach. 

The  declaration  stated  that  it  was  agreed  by  and  between 
the  plaintiffs  and  the  defendant  that  the  defendant  should 
sell  and  deliver  to  the  plaintiffs  and  the  plaintiffs  should  buy 
and  accept  of  and  from  the  defendant  250  tons  of  pig-iron, 
at  66*.  per  ton,  to  be  delivered  by  the  defendant  to  the  plain- 
tiffs ;  that  the  defendant  delivered  to  the  plaintiffs  one  half 
of  the  said  260  tons  of  pig-iron,  and  that  all  conditions  were 
9  Eng.  Rep.  60 


394  COURT  OF  COMMON  PLEAS.  [L.  R. 


1874  Freeth  v.  Burr. 


fulfilled,  &c.,  to  entitle  the  plaintiffs  to  have  the  agreement 
fulfilled  by  the  defendant  in  respect  of  the  matters  the  breach 
of  which  is  hereinafter  assigned,  and  to  maintain  this  action : 
Breach,  that  the  defendant  did  not  nor  would  deliver  to 
the  plaintiffs  the  residue  of  the  said  250  tons  of  pig-iron  ac- 
cording to  the  agreement ;  whereby  the  plaintins  nad  been 
deprived  of  the  profits  which  would  have  accrued  to  them 
209]  from  *the  delivery  of  the  same,  and  had  been  delayed 
and  otherwise  injured  and  damnified  in  their  business,  in 
which  the  defendant  well  knew  they  intended  to  use  the  said 
goods.     Claim,  £500. 

Pleas,  1.  that  the  defendant  did  not  agree,  as  alleged; 
2.  a  denial  of  the  alleged  breach ;   3.  that,  after  the  alleged 

J)romise,  and  before  any  breach  thereof  by  the  defendant, 
he  plaintiffs  exonerated  and  discharged  the  defendant  from 
his  promise  and  from  the  performance  of  the  same ;  4.  that, 
after  the  making  of  the  alleged  contract,  and  before  any 
breach  thereof  by  him,  the  said  contract  was  rescinded  and 
abandoned  bv  mutual  assent. 

Joinder  oi  issue ;  and  further  replication  to  the  third 
plea,  that  the  plaintiffs  were  suing,  not  for  a  breach  of  the 
agreement  therein  admitted,  and  from  the  performance 
of  whicn  the  defendant  alleged  that  the  plamtiffs  exon- 
erated and  discharged  the  defendant,  but  for  the  breach 
of  another  and  subsequent  agreement  by  which  the  de- 
fendant agreed  to  sell  and  deliver  the  said  iron  to  the 
plaintiffs. 

There  was  a  similar  replication  to  the  fourth  plea. 

Rejoinders  to  the  second  and  third  replications, — that 
no  such  agreement  as  the  supposed  other  and  subsequent 
agreements  in  those  replications  respectively  mentioned 
were  made, — that  the  defendant  denied  the  alleged  breaches 
of  the  said  other  and  subsequent  agreements  and  every  of 
them,  and  said  that  he  was  not  guilty  thereof.     Issue. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in 
London  after  last  Hilary  Term.  The  plaintiffs  and  the  de- 
fendant were  iron-merchants  and  manuiacturers.  In  Novem- 
ber, 1871,  the  plaintiffs  agreed  to  buy  of  the  defendant  250 
tons  of  pig-iron,  and  on  me  28th  of  that  month  bought  and 
sold-notes  were  exchanged.  The  bought-note,  signed  by  the 
plaintiffs,  was  as  follows : 

"  London,  28th  November,  1871. 

''  Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and 
fifty  tons  of  pig-iron,  at  fifty-six  shillings  ;per  ton  alongside 
our  wharf,  MiUwall.     Half  to  be  delivered  in  two  weeks,  re- 
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mainder  in  four  weeks.    ^Payment,  net  cash  14  days  after 
delivery  of  each  parcel." 

The  market  was  rising,  and  early  in  Pebmary  the  plain- 
tiffs wrote  to  the  defendant  remonstrating  with  nim  for  not 
having  *delivered  any  of  the  iron.  About  the  16th  of  [210 
that  month  lOJ  tons  were  sent  alongside  the  plaintiffs' 
wharf ;  and  on  the  20th  the  plaintiffs  wrote  to  the  defendant, 
as  follows : 

"We  are  much  surprised  you  should  have  sent  such  a 
paltry  lot  as  10  tons  on  account  of  contract  for  250  tons 
which  should  have  been  delivered  last  December.  We  must 
request  you  will  give  us  a  definite  time  for  delivery  of  at 
least  50  tons,  which  must  be  delivered  at  once,  or  we  shall 
have  again  to  buy  against  you." 

On  the  17th  of  May,  1872,  the  defendant  wrote  to  the 
plaintiffs,  as  follows : 

"  We  are  informed  that  the  lighter  which  we  sent  with  30 
tons  Kentledge  pig-iron  to  your  wharf  on  the  10th  instant  is 
still  lying  there  unloaded,  and  that  this  has  arisen  through 
an  undue  preference  being  allowed  by  you  to  other 
barges  in  discharging,  or  from  some  other  cause  for  which 
you  are  to  blame.  We  have,  therefore,  to  intimate  that 
we  shall  hold  you  liable  for  demurrage  from  and  after  13th 
instant." 

On  the  18th  the  plaintiffs  wrote  to  the  defendant, — "In 
answer  to  yours  of  the  17th  instant,  your  barge  has  been  dis- 
charged some  days.  Do  you  intend  to  deliver  the  remain- 
der, or  shall  we  buy  against  you  ?" 

To  this  the  defendant  replied  on  the  21st, — "It  is  our  in- 
tention to  deliver  remainder  of  pig-iron,  and  do  not  wish  you 
to  buy  against  us.     We  enclose  invoice  of  last  lot." 

On  the  29th  of  May,  126  tons  in  all  having  by  that  time 
been  delivered,  the  defendant  wrote  to  the  plaintiffs, — 
"  Would  you  kindly  forward  us  check  in  payment  of  the 
ballast  iron  we  have  delivered  to  vou,  and  we  shall  proceed 
at  once  to  send  on  the  remainder.'^' 

The  plaintiffs,  under  an  erroneous  impression  that  they 
were  entitled  to  set  off  against  the  defendant's  claim  any 
loss  which  they  might  incur  in  case  the  defendant  should 
fail  to  deliver  the  remainder  of  the  iron  contracted  for, 
refused  to  pay  for  the  125  or  126  tons  which  had  been 
delivered;  and  their  attorney,  in  reply  to  a  letter  from 
the  defendant's  attorney  demanding  payment,  put  for- 
ward a  claim  for  £250,  being  £2  per  ton  on  the  125  tons 
undelivered. 

On  the   12th  of  June,  the  defendant's  attorneys  wrote 
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211]  to  the  *plaiiitifl8'  attorney,— "We  hardly  think  it 
necessary  to  reier  to  your  clients'  claim  for  £250,  as  it  is 
purely  hypothetical  and  could  not  possibly  arise,  as  your 
clients  by  their  own  default  have  obliged  our  client  to  re- 
fuse to  make  any  further  delivery  of  iron.  We  must  re- 
quest your  clients'  immediate  attention  to  the  settlement 
of  amount  f£352  16*.  lOd.)  mentioned  in  our  letter  of  the 
6th  instant. 

The  plaintiffs  paid  ultimately  fbut  not  until  after  an 
action  had  been  Drought  for  it)  lor  the  first  126  tons  of 
iron ;  and  this  action  was  brought  against  the  defendant 
for  the  breach  of  his  contract  in  refusing  to  deliver  the 
second  126  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
plaintiffs'  refusal  to  pay  for  the  first  parcel  of  the  iron 
amounted  to  an  abandonment  of  the  contract  by  them,  and 
absolved  the  defendant  from  his  obligation  further  to  per- 
form it  on  his  part.    Hoare  v.  Rennie  (')  was  relied  on. 

The  learned  judge  ruled  that  the  mere  refusal  by  the  plain- 
tiffs to  pay  for  the  first  126  tons  did  not  exonerate  the 
defendant  from  his  obligation  under  the  contract  to  deliver 
the  second  126  tons,  and  consequently  that  the  plaintiffs 
were  entitled  to  recover  such  damages  as  they  had  sus- 
tained from  the  non-delivery :  and  ne  directed  a  verdict 
to  be  entered  for  the  plaintiffs  for  £148  16*., — reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  refusal  by  the  plaintiffs 
to  pay  for  the  iron  d!elivered  amounted  to  an  abandonment 
of  the  contract. 

Oarthy  Q.C.,  in  Easter  Term  last,  obtained  a  rule  nisi 
accordingly. 

WcdJcin  Williaim^  Q.C.,  and  E,  ClarJce^  who  appeared 
to  show  cause,  were  stopped  hj  the  court. 

Oarth^  Q.C.,  and  Phmyrick^  in  support  of  the  rule:  The 
iron  was  not  delivered  according  to  tne  strict  terms  of  the 
contract :  but  the  correspondence  shows  that  the  time  for 
delivery  had  been  extended  by  mutual  consent.  The  whole 
of  the  first  parcel  having  been  delivered,  the  defendant  was 
entitled  to  payment  for  that  parcel  in  fourteen  days.  Pay- 
212]  ment  was  demanded  and  refused.  *The  defendant 
had  then  a  right,  according  to  the  principle  laid  down  in 
Hoare  v.  Rennie  (^\  to  treat  that  refusal  as  a  breach,  and 
to  rescind  the  contract.  In  that  case  the  plaintiffs  had  un- 
dertaken to  deliver  to  the  defendants  667  tons  of  iron,  to  be 
shipped  from  Sweden  in  the  months  of  June,  July,  August, 

(')  5  H.  <fe  N.,  19;  29  L.  J.  (Ex.),  19. 
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and  September,  and  in  about  equal  portions  each  month. 
In  June  the  plaintiflfs  delivered  twenty-one  tons  only ;  where- 
ui)on  the  defendants  gave  them  notice  that  they  would  re- 
ceive no  more ;  and  the  Court  of  Exchequer  held  that  thev 
were  justified  in  considering  the  contract  as  at  an  end.  Pol- 
lock, C.B.,  in  delivering  judgment,  said:  "At  the  outset, 
the  plaintiffs  failed  to  tender  the  quantity  according  to  the 
contract :  thejr  tendered  a  much  less  quantity.  The  defen- 
dants had  a  right  to  say  that  this  was  no  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  tiie  short 
quantity  than  if  a  single  delivery  had  been  conti-acted  for." 
So,  here,  the  non-periormance  by  the  plaintiffs  of  the  stipu- 
lation as  to  payment  for  the  first  parcel  entitled  the  defen- 
dant to  assume  that  they  repudiated  the  contract.  In 
Withers  v.  Reynolds  (*),  the  refusal  by  the  buyer  to  per- 
form his  part  of  the  contract  by  paying  for  each  load  of 
straw  as  delivered,  was  held  to  entitle  the  seller  to  rescind 
the  contract 

[Denmak,  J.:  There  the  plaintiff  did  acts  and  said  things 
which  amounted  to  a  declaration  on  his  part  that  he  did  not 
mean  to  perform  the  contract.] 

Hoare  v.  Hennie  (')  was  distinctly  recognized  in  Bradford 
V.  Williams  ("),  though  somewhat  reflected  upon  in  Simpson 
V.  Crippin{*). 

[Denman,  J.,  referred  to  Jonasshon  v.  Toung^).] 

Lord  Coleridge,  C.J.:  The  question  in  this  case  arises 
upon  a  contract  for  the  sale  of  iron  entered  into  between  the 
plaintiffs  and  the  defendant  on  the  28th  of  November,  1871, 
in  the  following  terms :  "  Bought  of  Messrs.  D.  M.  Burr  & 
Co.  250  tons  of  pig-iron,  at  56s.  per  ton  alongside  our  wharf, 
Millwall.  Half  to  be  delivered  in  two  weeks,  remainder  in 
four  weeks.  Payment,  net  *cash  fourteen  days  after  [213 
delivery  of  each  parcel."  The  material  facts  were  these: 
There  was  no  deliverv  in  the  terms  of  the  contract  of  either 
parcel  of  the  iron.  In  point  of  fact,  the  delivery  of  the  first 
126  tons  was  by  mutual  arrangement  delayed,  and  the  last 
delivery  of  that  parcel  did  not  take  place  until  the  12th  of 
May,  1872.  There  was  a  correspondence  between  the  par- 
ties, pressure  by  the  purchasers  for  delivery,  and  excuses 
by  the  vendor  for  the  non-delivery.  That  the  former  were 
anxious  for  the  completion  of  the  contract  appears  to  be 
.  clear,  as  well  from  the  tenor  of  the  correspondence  as  from 
the  fact  that  the  market  was  rising.    A  few  days  after  the 

Q)  2  B.  A  Ad.,  882.  (*)  Law  Rep.,  8  Q.  B.,  14. 

(»)  6  H.  A  N.,  19;  29  L.  J.  (Ex.),  19.  (»)  4  B.  A  8.,  296;    82  L.  J.  (Q.B.), 

(»)  Law  Rep.,  1  Ex.,  259.  885. 
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full  delivery  of  the  first  parcel,  viz.  on  the  29th  of  May, 
1872,  the  defendant  demanded  payment  for  the  126  tons, 
which  the  plaintiflfd  refused,  claiming  to  set  oflF  damages  for  ^ 
the  defendant's  breach  of  contract.  The  plaintiffs  after- 
wards demanded  delivery  of  the  remaining  125  tons ;  and 
upon  the  defendant's  refusal  to  comply  with  that  demand 
this  action  was  brought.  The  question  is  whether  the  fact 
of  the  plaintiffs'  refusal  to  pay  for  the  126  tons  delivered 
was  such  a  refusal  on  the  part  of  the  purchasers  to  comply 
with  their  part  of  the  contract  as  to  set  the  seller  free  and  to 
justify  his  refusal  to  continue  to  perform  it.  This  certainly 
appears,  viz.  that  there  was  an  extension  by  mutual  consent 
of  the  time  for  the  delivery  of  the  iron  from  December,  1871, 
to  May,  1872,  with  constant  pressure  on  the  one  side  and 
excuses  and  resistance  on  the  other.  I  mention  that  because 
it  is  important  to  express  my  view  that,  in  cases  of  this  sort, 
where  the  question  is  whether  the  one  party  is  set  free  by 
the  action  of  the  other,  the  real  matter  for  consideration  is 
whether  the  acts  or  conduct  of  the  one  do  or  do  not  amount 
to  an  intimation  of  an  intention  to  abandon  and  altogether 
to  refuse  performance  of  the  contract.  I  say  this  in  order 
to  explain  the  ground  upon  which  I  think  the  decisions  in 
these  cases  must  rest.  There  has  been  some  conflict  amongst 
them.  But  I  think  it  may  be  taken  that  the  fair  result  of 
them  is  as  I  have  stated,  viz.  that  the  true  question  is 
whether  the  acts  and  conduct  of  the  party  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract.  Now,  non-pay- 
ment on  the  one  hand,  or  non-delivery  on  the  ot]ter,  may 
amount  to  such  an  act,  or  may  be  evidence  for  a  jury  of  an 
intention  wholly  to  abandon  the  contract  and  set  the  other 
214]  party  free.  *That  is  the  true  principle  on  which 
Hoare  v.  jRennieQ)  was  decided,  whether  riffhtly  or  not 
upon  the  facts,  I  will  not  presume  to  say.  Where  by  the 
non-delivery  of  part  of  the  thing  contracted  for  the  whole 
object  of  the  contract  is  frustrated,  the  party  making  default 
renounces  on  his  part  all  the  obligations  of  the  contract. 
That  is  the  ground  upon  which  it  is  said  in  JondssJum  v. 
Young  Q  that  that  case  may  be  supported.  In  Withers  v. 
Heynolds  (*)  there  was  an  express  refusal  by  the  plaintiff  to 
perform  the  contract:  and  Patteson,  J.,  says:  "If  the 
plaintiff  had  merely  failed  to  pay  for  any  particular  load, 
that  of  itself  might  not  have  been  an  excuse  to  the  defen- 
dant for  delivering  no  more  straw :  but  the  plaintiff  here  ex- 
pressly refuses  to  pay  for  the   loads  as  delivered;    the 

O  5  H.  A  N.,  19;  29  L.  J.  (Ex.),  19.  («)  4  B.  A  S.,  296 ;  32  L.  J.  (Q.B.),  885. 

(8)  2  B.  A  Ad.,  882. 
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defendant,  therefore,  is  not  liable  for  ceasing  to  perform  his 
part  of  the  contract."  Wightman,  J.,  certainly,  and 
Crompton,  J.,  by  inference,  in  jonasshon  v.  Young  (*),  both 
uphold  that  case  upon  the  principle  on  which  I  relv.     The 

Srinciple  to  be  applied  in  tnese  cases  is,  whether  the  non- 
elivery  or  the  non-payment  amounts  to  an  abandonment  of 
the  contract  or  a  refusal  to  perform  it  on  the  part  of  the 

Ssrson  so  making  default.  Tnat  being  so,  and  my  Brother 
rett  having  rul^  that  the  mere  non-payment  for  the  first 
portion  of  the  iron  contracted  for,  unattended  by  any  other 
act  on  the  part  of  the  purchaser,  did  not  put  an  end  to  the 
contract  so  as  to  disentitle  the  purchasers  to  maintain  an 
action  for  the  non-delivery  of  the  second  portion,  but  only 
gave  the  seller  a  remedy  by  cross-action  (of  which  he  has 
availed  himself  \  I  am  of  opinion  that  his  ruling  was  correct, 
and  that  the  rule  should  be  discharged. 

Keating,  J.:  I  entirely  agree  in  the  judgment  pro- 
nounced by  my  lord,  and  in  the  principle  upon  which  he 
puts  it.  It  is  not  a  mere  refusal  or  omission  of  one  of  the 
contracting  parties  to  do  something  which  he  ought  to  do, 
that  will  justify  the  other  in  repudiating  the  confaract ;  but 
there  must  be  an  absolute  refusal  to  perform  his  part  of  the 
contract.  Non-payment  is  an  element.  But,  looking  at  all 
the  circumstances  of  this  case, — a  rising  market ;  *a  [215 
failure  on  the  part  of  the  defendant  to  deliver  the  iron  ac- 
cording to  the  terms  of  the  contract ;  a  series  of  deliveries  in 
small  quantities  long  after  the  times  for  delivery  provided 
for  by  the  contract ;  and  a  refusal  on  the  part  of  the  plain- 
tiflfs  to  pay  for  the  iron  delivered,  not  only  accompanied  by 
remonstrances,  but  with  a  requisition  to  the  seller  to  fix  a 
day  for  the  delivery  of  a  certain  quantity ; — I  do  not  think 
they  show  an  intention  on  the  part  of  the  plaintiffs  to  aban- 
don the  contract.  As  upon  the  facts  there  appears  to  have 
been  not  only  no  absolute  refusal  to  perform  the  contract 
by  the  plaintiffs,  and,  what  is  important,  no  evidence  of  in- 
aoility  on  their  part  to  perform  it,  I  think  the  defendant  had 
no  right  to  treat  the  contract  as  rescinded  and  to  refuse  to 
deliver  the  remainder  of  the  iron. 

Denman,  J.:  I  am  of  the  same  opinion.  The  learned 
udge  ruled  that  the  mere  refusal  by  the  plaintiffs  to  pay 
tor  the  portion  of  the  iron  delivered  did  not  warrant  the  de- 
fendant in  considering  the  contract  as  at  an  end ;  and  he 
gave  the  defendant  leave  to  move  to  enter  a  verdict  or  a 
nonsuit  if  the  court  should  think  that  ruling  wrong.  I  am 
of  opinion,  upon  the  authority  of  Withers  v.  Reynolds  ('), 

(»)  4  B.  4  S.,  at  p.  299.  («)  2  B.  A  Ad.,  882. 
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that  the  ruling  was  quite  right.  That  case  did  not  decide 
expressly  that  a  mere  failure  of  a  single  payment  mi^t  not 
be  evidence  of  a  refusal  to  perform  the  contract.  But,  in 
the  words  of  Patteson,  J.,  the  conduct  of  the  plaintiff, 
coupled  with  the  non-payment,  amounted  to  an  express  re- 
fusal to  perform  the  contract  on  his  i)art.  There  was  nothing 
of  the  sort  here.  After  the  way  in  which  that  case  has 
been  treated  in  subsequent  authorities,  I  think  we  are  bound 
to  hold  it  to  be  a  correct  statement  of  the  law,  and  to  act 
upon  it.  Notwithstanding  the  plaintiffs'  refusal  to  pay, 
the  defendant  was  bound  to  go  on  and  deliver  the  rest  of 
the  iron. 

BtUe  discharged. 

Attorneys  for  plaintiffs :  Payne  A  Nelson. 
Attorneys  for  defendant :  Evans  <ft  Co. 


[Law  ReporfcB,  9  Common  Fleas,  278.] 
November  21,  1878. 

273]         *PoRD,  Appellant ;  Hart,  Respondent 

Parliamefd — Borough  Vote — Freeman — Residence — Reform  Ad  (2  Wm.  4,  e,  45), «.  82. 

The  claimant,  a  freeman  of  a  boronsh,  was  an  officer  in  the  army  serving  with  his 
regiment.  When  he  obtained  leave  (»  absence,  which  he  nsuallv  did  for  three  months 
in  the  year,  he  nsed  to  reside  at  the  house  of  his  mother,  within  seven  miles  of  the 
borongh,  occnpyinfi^  apartments  there,  which  were  always  reserved  for  his  use.  He 
was  unmarried,  and  had  no  other  home  than  his  mother^s  house : 

Held,  that  in  the  case  of  an  officer  subject  to  the  will  and  pleasure  of  the  Queen, 
and  who  was  therefore  not  stU  juris,  there  could  not  be  such  an  intention  of  returning 
as  to  constitute  a  constructive  residence,  and  consequently  that  the  oUdmant  was  not 
qualified. 

Rex  V.  J/e^cA^(10£ast,  611)  discussed. 

Appeal  from  the  decision  of  the  revising  barrister  for  the 
city  of  Exeter. 

Obiection  had  been  duly  made  to  the  name  of  the  respon- 
dent Deing  retained  on  the  list  of  voters  for  the  city  of  Exeter. 

The  respondent  was  a  duly  admitted  freeman  of  the  city. 

He  was,  and  had  been  for  several  years,  an  officer  in  tne 
army,  and,  except  when  on  leave  of  absence,  was  stationed 
with  his  regiment  more  than  seven  miles  from  the  city  of 
Exeter. 

The  respondent's  mother,  a  widow,  lived  within  seven 
miles  of  the  city  of  Exeter,  and  previously  to  respondent's 
entering  the  army,  and  since  he  had  been  in  the  army  when- 
ever he  obtained  leave  of  absence  from  his  regiment,  he  had 
lived  with  his  mother  in  her  house.    The  respondent  had 
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usually  obtained  leave  of  absence  three  months  in  each  year, 
and  was  in  fact  living  with  his  mother  in  Exeter  daring  the 
three  months  of  January,  February,  and  March  in  the  year 
1873.  His  mother  had  set  apart  two  rooms  in  her  house,  one 
being  a  sleeping  apartment,  for  the  use  of  the  respondent, 
in  which  some  of  his  clothes  and  other  property  remained 
while  he  was  with  his  regiment,  and  no  otner  person  slept  in 
or  made  any  use  of  the  rooms  while  he  was  away. 

The  rooms  were  so  set  apart  for  the  exclusive  use  of  the 
respondent  during  the  whole  of  the  six  months  preceding 
the  31st  of  July,  1873 ;  and  the  respondent  had  miring  the 
whole  of  such  *timehis  mother's  permission  to  occupy  [274 
the  rooms  whenever  he  wished.  He  was  not  married,  and 
had  no  home  except  the  house  of  his  mother  and  his  rooms 
in  the  barracks  at  which  his  regiment  was  stationed  for  the 
time  being. 

It  was  objected  that  the  voter  had  no  residence  within  the 
borough,  or  seven  miles  thereof. 

The  revising  barrister  decided  that  the  respondent  con- 
tinued to  form  part  of  his  mother's  family,  and  that  he  re- 
Bided  with  her  during  the  whole  of  the  six  months  preceding 
the  31st  of  July,  ISTB. 

The  question  for  the  court  was,  whether,  consistently  with 
the  facts  above  stated,  the  revising  barrister  could  legally 
find  the  respondent  to  have  so  resided. 

Kingdon^  Q.C.,  for  the  appellant:  There  was  no  actual 
residence  in  the  present  case,  and  it  is  submitted  that  there 
was  no  constructive  residence.  The  respondent  could  only 
return  to  his  mother's  residence  by  her  permission,  which 
might  or  might  not  be  given  on  any  particular  occasion 
when  he  wished  to  return.  He  had,  in  fact,  no  settled  home. 
The  reason  for  requiring  residence  was,  that  the  voter  might 
have  a  substantial  interest  in  the  place,  and  a  knowledge  of 
its  wants.  Secondly,  the  respondent  was  an  officer,  and  as 
such  subject  to  the  Queen's  will  and  pleasure.  He  could 
not  absent  himself  from  his  duties  for  any  period  of  time 
without  leave,  and  might  be  ordered  anywhere  for  any 
length  of  time.  He  never  had  more  than  three  months'  leave 
of  absence  in  a  year.  How  is  it  possible  under  those  circum- 
stances to  hold  that  he  constructively  resided  for  the  last 
six  months  of  the  q  ualif ying  year  in  Exeter  'i  Rex  v.  Mitch- 
ell C)  is  distinguishable,  because  militiamen  are  not  called 
out  for  more  than  a  short  period ;  and  service  is  the  ex- 
ception, not  the  rule,  of  their  lives.  [He  also  cited  Bond 
V.  Overseers  of  8t.  Oeorg^s  Hanover  Square  (").] 

(1)  10  East.  611.  («)  Law  Rep.,  6  C.  P.,  812. 

9  Eng.  Rep.  51 
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The  respondent  did  not  appear. 

Keating,  J. :  In  this  case  I  am  of  opinion  that  the  de- 
cision of  the  revising  barrister  was  wrong,  and  that  the  ri^ht 
to  vote  was  not  established.  It  seems  to  me,  that  accor^g 
275]  to  the  correct  *rule  of  law  with  regard  to  residence  to 
be  derived  from  the  authorities  on  the  subject,  the  respon- 
dent had  not  resided  for  the  six  months  pnor  to  the  31st  of 
July  in  the  borough  or  within  seven  miles  thereof.  I  am  by 
no  means  disposed  to  say  that  in  ordinary  cases  a  residence 
such  as  existed  in  the  present  case,  even  though  it  is  in  some 
sense  permissive,  may  not  be  a  sufllcient  residence  for  the 
purpose  of  entitling  a  freeman  to  vote ;  but  it  seems  to  me 
that  the  position  of  the  respondent  was  peculiar.  Being  an 
ofllcer  in  the  Queen's  service  he  was  no  longer  a  free  agent. 
He  could  not  move  about  at  his  own  will  and  pleasure  or 
otherwise  than  according  to  the  wUl  of  the  Queen  expressed 
through  his  superior  officer.  He  could  not  return  within 
the  borough  without  the  leave  of  his  commanding  ofllcer. 
He  has  usually  had  three  months'  leave  in  a  year,  no  doubt, 
but  he  might,  under  some  circumstances,  have  none  at  all. 
He  is  no  longer  suijuris^  and  has  voluntarily  incapacitated 
himself  from  returning  to  his  mother's  house  at  his  own 
pleasure.  The  case  of  JRex  v.  Mitchell  (*)  no  doubt  seems  at 
first  sight  an  authority  in  favor  of  the  respondent ;  but  the 
question  there  was,  whether  the  persons  claiming  to  vote 
could  be  said  to  be  inhabitants  under  the  charter  of  the 
borough.  They  had  been  absent,  being  in  the  militia ;  but 
they  had  houses  in  the  borough  in  which  their  families  re- 
sided during  their  absence.  The  court  held  that  they  were 
inhabitants.  The  present,  however,  is  a  question  of  resi- 
dence, and  we  must  be  governed  in  our  decision  bv  the  de- 
cisions with  regard  to  residence.  I  am  not  aware  that  there 
is  any  case  in  which  it  has  been  held  that  there  can  be  con- 
structive residence,  when  the  party  has  voluntarily  incapa- 
citated himself  from  returning  to  the  borough  at  his  own  wiU. 

Bbett,  J.:  I  am  of  the  same  opinion.  What  is  the  effect 
of  the  rule  laid  down  in  Powell  v.  Quest  Q  when  applied  to 
the  present  case  ?  To  constitute  constructive  residence,  the 
claimant  must  have  the  liberty  of  returning  and  also  the  in- 
tention of  returning  whenever  he  pleases.  Here  the  re- 
spondent was  actually  living,  and  sleeping,  and  doing  all 
276]  that  constitutes  residence  more  *than  seven  miles  from 
the  borough  at  the  barracks.  Therefore  he  did  not  in  fact 
reside  at  his  mother's  house.  Then  was  there  a  constructive 
residence  according  to  the  rule  laid  down  by  Erie,  C.  J.?    I 

(»)  10  East,  611.  («)  18  C.  B.  (N.S.),  72;  84  L.  J.  (C.P.),  69. 
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do  not  assent  to  Mr.  Kingdon's  argument  that  there  was  no 
snch  residence,  because  the  mother  might  have  withdrawn 
her  permission.  Such  permission  did,  in  fact,  exist  during 
the  whole  of  the  six  months.  But  can  it  be  said  that  there 
was  an  intention  to  return  in  the  sense  in  which  it  is  neces- 
sary to  constitute  constructive  residence  ?  When  it  is  stated 
that  tiie  respondent  is  an  oflBicer  of  the  army  we  must  take 
notice  of  the  law  as  applicable  to  such,  viz.  tliat  though  they 
do  customarily  set  leave  of  absence,  they  cannot  without 
the  leave  of  the  Queen,  expressed  through  the  commanding 
oflBicer,  be  absent  for  a  day.    The  respondent  voluntarily 

Imt  himself  into  the  position  of  not  being  able  to  return  to 
he  city  of  Exeter  when  he  pleased,  when  the  person  in 
fact  lives  elsewhere,  and  cannot,  by  law,  return  to  the 
borough  without  permission  of  another,  it  seems  to  me  im- 
possible to  say  that  there  is  an  intention  to  return  within 
the  meaning  of  the  terms  as  applied  to  the  doctrine  of  con- 
structive residence.  To  make  a  comparison,  which  is  per- 
haps hardly  seemly  as  applied  to  an  oflBicer  doing  his  diity 
in  the  Queen's  service,  but  which  aptly  illustrates  my  mean- 
ing, it  has  been  held  that  a  man  who  commits  an  oflPence  and 
thereby  subjects  himself  to  imprisonment,  though  no  doubt 
he  would  be  very  glad  to  return  to  his  former  place  of  resi- 
dence, yet,  inasmuch  as  he  has  voluntarily  placed  himself 
under  the  circumstances  which  led  to  his  restraint,  cannot 
be  said  to  have  an  intention  of  returning  (*).  Thus,  in  the 
present  case,  not  by  crime,  but  by  the  voluntarj^  acceptance 
of  a  duty,  the  res;pondent  has  incapacitated  himself  from 
returning  to  the  citjr  of  Exeter.  Tne  only  decision  which 
raises  any  diflBiculty  m  my  mind  is  Jiex  v.  Mitchell  (').  But 
that  arose  upon  different  words  from  those  which  govern  the 
present  case.  Here  the  question  is,  whether,  under  s.  32  of 
the  Reform  Act,  there  has  been  a  sufficient  residence.  There 
the  question  was,  whether  there  was  a  right  to  vote  as  an  in- 
habitant under  a  charter.  As  I  understand  that  case,  it 
was  held  that  on  the  jproper  construction  of  the  charter  a 
person  might  be  an  *inhabitant  without  dwelling  in  [277 
the  borougn.  Inasmuch  as  he  had  his  house  and  establish- 
ment there  and  his  family,  it  was  considered  that  he  was 
what  would  be  generally  meant  by  an  inhabitant,  and  would 
be  commonly  called  so,  and  so  was  within  the  meaning  of 
the  charter.  It  does  not  appear  to  me  that  that  case  can 
govern  the  construction  of  the  act  we  are  now  considering. 
Denman,  J. :  My  Brother  Grove  requested  me  to  say  that 
he  agrees  with  the  restrof  the  court,  but  he  thinks  it  very 

Q)  See  Faw^Y.  Qttat,  18  C.  B.  (N.S.),  72 ;  84  L.  J.  (C.P.),  69.    («)  10  East,  611. 
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nnsatififaotorr  to  have  to  decide  these  queetionB  without 
axgoment  on  ooth  sides  (').  I  also  agree  that  the  resi>ondent 
cannot  succeed.  The  authorities  no  doubt  show  that  there 
ma^  be  a  constructiye  residence  where  there  is  no  actual 
residence,  but  it  seems  to  me  that  the  residence  attempted 
to  be  set  up  here  does  not  amount  to  a  constructiye  residence. 

Decision  reversed. 
Attorney  for  appellant :  Elliott  Fox. 

{})  Groye,  J.,  was  present  during  the  aigoment,  bat  had  left  the  oonrt  before  judg- 
ment was  pronanneed. 
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[Law  Reports,  9  Common  Fle«»  811.] 
April  21, 1874. 

♦Stewart  v.  Eddowbs  and  Another.  [311 

HxjDSON  and  Others  v.  Stewart. 

Sale  of  Choda^SUiiuU  of  FraudB—AUaraiiott,  of  WHitm  OotUraei  btf  FttroL 

A  memorandmn  oontaining  proposed  terms  for  the  sale  of  a  ship  having  been 
drawn  np  bv  the  vendors*  broker,  bnt  not  signed,  was  sent  to  the  purchaser.  He 
made  certam  interlineations  in  red  ink  altering  the  terms,  and  havmg  signed  the 
document,  returned  it  to  the  vendors'  broker.  The  alterations  were  subsequently  not 
aoquiesoed  in  by  the  vendors,  and  were  struck  out,  and  further  interlineations  were 
made  by  the  vendors.  Hie  vendors'  broker  then  signed  the  document  and  submitted 
it  to  the  purchaser,  who  assented  to  the  terms  of  it  as  it  then  stood: 

Held,  in  an  action  on  a  contract  in  the  last-mentioned  terms  sgainst  the  purchaser, 
that,  notwithstanding  the  provisions  of  the  Statute  of  Frauds,  parol  evidence  was 
admissible  to  show  that  the  purchaser  had  so  assented,  inasmuch  as  there  never  had 
been  a  contract  between  the  parties  until  such  assent  on  his  part;  and  the  effect  of 
the  parol  evidence  was,  therefore,  not  to  vary  a  written  contract,  bjit  merely  to  show 
what  was  the  condition  of  the  document  when  it  became  a  contract  betvreen  the 
parties. 

The  declaration  in  the  first  action  was  for  money  received 
by  the  defendants  for  the  nse  of  the  plaintiff. 

Plea :  Never  indebted. 

The  declaration  in  the  second  action  was  upon  an  agree- 
ment for  *the  sale  of  a  ship  called  the  Amsterdam  by  [312 
the  plaintiffs  to  the  defendant  for  the  non-payment  by  the 
defendant  of  the  balance  of  the  purchase  money  of  the 
said  ship. 
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Plea  (inter  alia),  denying  the  agreement. 

Issues. 

The  trial  took  place  before  Amphlett,  B.,  at  the  liver- 
pool  Spring  Assizes,  when  the  facts,  so  far  as  at  present 
material,  appeared  to  be'as  follows : 

Stewart,  the  plaintiff  in  the  first  action  and  defendant  in 
the  second,  who  was  a  merchant  and  shipowner  at  Liver- 
pool, had  entered  into  negotiations  with  the  plaintiflfe  in 
the  second  action  for  the  sale  of  the  Amsterdam  by  the 
latter  to  the  former.  Messrs.  Eddowes,  the  defendants  in 
the  first  action  were  shipbrokers  at  Liverpool,  who  had 
acted  as  agents  for  the  vendors  there.  The  first  action  was 
brought  to  recover  a  deposit  paid  upon  the  purchase-money 
of  the  ship  to  Messrs.  ifddowes  by  btewart,  and  the  second 
to  recover  the  balance  of  the  purcnase-money.  It  appeared 
that  a  memorandum  containing  suggested  terms  for  the  sale 
of  the  ship,  was  drawn  up  by  Messrs.  Eddowes  and  sent  to 
Stewart,  unsigned,  for  approval.  Stewart  made  certain  alter- 
ations by  interlineations  in  red  ink,  and  signed  the  document 
as  altered.  He  then  took  it  back  to  one  of  the  Messrs. 
Eddowes,  who  told  him  that  it  would  be  useless  to  forward 
it  to  the  vendors  as  altered,  for  it  would  never  be  agreed  to. 
The  interlineations  were  then  struck  out  with  Stewart's 
consent,  and  the  document  sent  to  Glasgow  to  the  vendors 
for  their  approval.  The  vendors  made  some  further  inter- 
lineations, and  sent  it  back  to  Liverpool.  Eddowes  then 
signed  it  on  behalf  of  the  vendors,  and  took  it  to  Stewart, 
who  acquiesced  in  the  alterations  made  by  the  vendors,  and 
approved  of  the  agreement  as  signed  by  Eddowes. 

On  these  facts  it  was  objected  by  the  counsel  for  Stewart, 
that  the  parol  evidence  to  show  that  Stewart  had  acquiesced 
in  the  alterations  made  in  the  contract  after  he  had  signed 
it  was  inadmissible  by  reason  of  the  17th  section  of  the 
Statute  of  Frauds.  The  evidence  was  admitted,  and  the 
verdict  was  entered  against  Stewart  in  both  sections. 

Benjamin.  Q.C.  {Baylis  with  him),  moved  for  a  new  trial, 
313]  on  th€r  Aground  that  the  parol  evidence  was  improp- 
erly received.  There  was  no  sufficient  memorandum  of  the 
contract  sued  upon  within  the  Statute  of  Frauds,  various 
alterations  having  been  made  after  the  defendant  Stewart 
signed.  It  has  been  frequently  decided  that  parol  evidence 
cannot  be  admitted  to  vary  a  written  contract  for  the  sale 
of  goods  within  the  statute :  Ooss  v.  Lord  Nugent  i^) ;  Moore 
V.  Campbell  (^)\  Noble  y.  Ward{*). 

(»)  6  B.  4  Ad.,  68.  (*)  10  Ex.,  828  ;  28  L.  J.  (Ex.),  810. 

(3)  Law  Rep.,  1  Ex.,  117;  2  Ex.,  135. 
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[Brett,  J. :  It  is  quite  true  that  you  cannot  alter  the  con- 
tract by  parol,  because  that  would  be  an  infringement  of 
the  statute ;  but  evidence  is  admissible  to  show  what  it  is 
that  the  parties  meant  their  signatures  to  apply  to  when 
the  document  became  an  agreement. 

Lord  Coleridge,  C.  J.:  All  the  cases  you  have  cited  are 
no  doubt  authorities  to  show  that  the  contract  once  made 
cannot  be  varied  by  parol ;  but  here  there  never  was  a  contract 
until  Stewart  assented  to  the  alterations.  The  evidence 
given  is  as  to  the  state  of  the  document  when  it  became  a 
contract.] 

All  the  mischief  which  the  statute  was  intended  to  pre- 
vent is  admitted  if  the  document  may  be  altered  to  any  ex- 
tent after  one  party  has  signed  and  parol  evidence  given  of 
his  assent  to  such  alteration.  * 

[Lord  Coleridge,  C.  J.:  There  may  be  a  fallacy  involved 
in  the  use  of  the  word  "signature."  It  may  mean  the  mere 
physical  act  of  writing  a  name,  or  the  legallv  binding  act 
of  agreement.  It  is  clear  in  this  case,  that  at  the  time  Stew- 
art actualljr  wrote  his  name  there  was  no  binding  agreement] 

The  provisions  of  the  17th  section  of  the  statute  are  not 
complied  with  if  parol  evidence  is  necessary  to  couple  the 
signature  with  the  terms  actually  agreed  upon. 

Lord  Coleridge,  C.  J. :  I  am  of  opinion  that  there  should 
be  no  rule.  The  facts  of  the  case  appear  to  have  been  as 
follows :  A  memorandum  of  agreement  was  drawn  up  in  a 
certain  shape,  neither  party  having  signed  it.  Stewart  in- 
serts certain  interlineations  in  red  ink  and  then  signs  it.  He 
then  takes  it  to  the  *defendant  Eddowes,  who  is  the  [314 
representative  of  the  proposed  vendors  in  the  matter. 
Eadowes  tells  Stewart  that  it  is  useless  to  send  the  proposal 
in  that  form  as  the  vendors  would  never  acree  to  it.  The 
interlineations  are  then  struck  out,  and  the  document  is 
sent  to  Glasgow  for  acceptance  by  the  vendors.  There 
Hudson  makes  some  further  interlineations,  and  acquiesces 
in  the  proposals  so  altered,  and  with  the  former  interline- 
ations struck  out.  It  is  then  sent  back  to  Liverpool  to  Ed- 
dqwes,  who  signs  it  and  takes  it  to  Stewart,  and  informs 
him  that  the  proposal,  with  the  interlineations  made  by  him 
struck  out  and  the  others  put  in  it,  is  the  agreement  that  he, 
Eddowes,  is  prepared  to  accept  on  behalf  of  the  vendors  if 
Stewart  will  accept  it,  and  Stewart  says  that  he  will.  It  is 
now  suggested  that  evidence  is  not  admissible  to  show  that 
Stewart  acquiesced  in  the  striking  out  of  the  interlineations 
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in  red  ink  or  the  insertion  of  the  others,  on  the  ffround  that 
that  would  be  to  vary  the  contract  by  parol.  This  conten- 
tion appears  to  me  to  be  a  fallacy.  There  was  no  variation 
of  the  contract,  for  there  was  no  contract  between  the  jxar- 
tles  nntil  the  proposal  was  submitted  to  Stewar^  and  Stew- 
art on  meeting  Eddowes  agreed  that  his  handwriting  should 
ox)erate  as  a  signature  to  what  then  became  a  complete 
agreement  between  the  parties.  There  was  no  evidence  to 
vary  the  terms  after  the  agreement  became  an  agreement^ 
but  only  evidence  to  show  what  the  agreement  was  to  which 
the  parties  aweed  when  they  signed  or  acknowledged  their 
signatures.  When  the  facts  are  looked  to,  it  appears  that 
there  never  was  an  agreement  until  the  document  took 
the  shape  in  which  it  now  appears. 

Brett,  J. :  In  this  case  fihe  vendors  relied  on  a  written 
agreement,  and  produced  a  pa^r  at  the  bottom  of  which  the 
name  of  Mr.  Stewart  was  written  as  a  signature.  If  the 
document  was  to  be  taken  as  it  then  appeared,  it  was  con- 
clusive against  Stewart ;  but  it  was  alleged  on  his  behalf, 
that  the  paper  was  not  in  the  condition  in  which  it  appeared 
at  the  time  when  it  became  an  agreement ;  the  interlineations 
in  red  ink  had  not  been  struck  out  when  he  signed  it.  To 
that  it  is  replied  by  Eddowes,  that  though  that  was  the  case, 
315]  at  the  time  when  Stewart  signed  *there  was  no  agree- 
ment, but  that  afterwards  it  was  agreed  by  Stewart  that  the 
paper  in  its  present  condition  should  be  the  agreement 
signed  by  him.  It  is  true  that  a  written  agreement  cannot 
be  varied  bv  parol.  If  by  that  is  meant  that  you  cannot 
show  that  the  document  was  different  in  any  respect  from 
that  which  it  api)ears  to  be  at  the  trial,  Mr.  Benjamin's 
argument  must  fail.  But  it  is  clear  that  the  real  point  of 
time  to  look  at  with  respect  to  the  condition  of  the  docu- 
ment is  the  time  when  it  became  an  agreement.  Any  pre- 
vious alteration  does  not  come  within  tne  rule  which  forbids 
the  alteration  of  a  written  document,  for  such  an  alteration 
is  merely  the  alteration  of  a  proposal  for  an  agreement. 
Here,  wnen  the  document  was  first  written,  it  was  a  mere 
proposal;  when  it  was  given  to  Eddowes  and  sent  to 
Glasgow  it  was  a  mere  proposal ;  when  it  came  back  ,to 
Liverpool  it  was  a  counter-proposal  only.  There  was  no 
agreement  until  Eddowes  and  Stewart  met  and  agreed  that 
the  signatures  should  be  signatures  to  the  agreement.  The 
evidence  here  was  admissible  to  show,  not  what  was  agreed 
to,  but  what  was  the  condition  of  the  paper  when  the  parties 
agreed  that  it  should  be  an  agreement  between  them. 
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Denmak,  J.:  I  am  of  the  same  opinion.  This  was  not 
evidence  to  alter  an  agreement  already  made  between  the 
parties,  but  merely  of  what  the  condition  of  the  document 
was  when  it  became  an  agreement  between  them. 

BtUe  rqfused. 

Attorneys  for  S^eioart :  Gregory  &  RtmcLiffe^  for  HuU^ 
Stone  &  Metchet. 


[Law  Reports,  9  Common  Fleas,  816.] 
April  18, 1874. 

♦Hammonb  v.  The  Vestby  of  St.  Pancbas.  [316 

I  Local  Mainagmnmd  Ad,  18  dr  19  Viet,  0.  120^Xia6tZ(<y  0/  Vn- 
ifor  Injury  retuUing  fnjm  imugieient  Cleannnff  of  8ewer$. 

In  the  absence  of  negligence  on  their  part,  a  vestry  or  local  board  Ib  not  responsible 
for  any  injarv  resulting  to  an  indiyidnal  firom  the  disrepair  of  a  sewer. 

Sect  72  of  the  Metropolis  Local  Management  Act  (18  A  19  Vict.  c.  120)  imposes 
upon  the  yestry  or  local  board  the  duty  of  properly  cleansing  the  sewers  vested  in 
them  by  the  act  Under  the  premises  of  the  plaintiff  was  an  old  drain  which  by 
reason  of  other  houses  draining  into  it  had  bewsome  a  "  sewer."  This  drain  having 
become  choked,  the  soil  therefrom  flowed  into  the  cellar  of  the  plaintiff,  a  publican, 
and  did  damage.  In  an  action  against  the  yestry,  founded  upon  a  breadi  of  the 
duty  imposed  upon  them  by  s.  72,  but  not  charging  neglig«noe,  the  Jury  found  that 
the  existence  of  the  drain  was  unknown  to  the  defendants ;  that  its  existence  might 
have  been  known  to  them  by  the  exercise  of  reasonable  care  and  inquiry ;  but  that 
the  obstruction  of  the  drain  was  unknown  to  the  defendants,  and  could  not  by  the 
exercise  of  reasonable  care  have  been  known  to  them : 

Held,  that,  upon  these  findings,  the  defendants  were  entitled  to  the  verdict ;  and 
that  the  declaration  disclosed  no  cause  of  action. 

Declaration,  that,  at  the  time  of  the  committing  of  the 
mevances  hereinafter  mentioned,  a  certain  sewer  aM  barrel 
drain  were  vested  in  the  defendants,  and  the  plaintiff  was 
possessed  of  premises  near  thereto,  and  the  defendants  did 
not  keep  the  said  sewer  and  barrel  drain  properly  cleansed, 
whereby  they  became  choked  np  and  overflowed  with  foul 
water  and  other  filth,  which  flowed  into  and  over  the  prem- 
ises of  the  plaintiff,  whereby  the  said  premises  were  much 
injured,  together  with  certain  plant,  tools,  utensils,  cellar 
pipes,  stock  in  trade,  and  goods  of  the  plaintiff  then  being 
in  and  near  the  said  premises,  and  the  plaintiff  lost  the  use 
and*  enjoyment  of  the  same,  and  whereby  the  plaintiff  suf- 
fered much  damage  through  loss  of  trade,  and  whereby  the 
plaintiff  was  much  injured  in  his  health  and  incurred  ex- 

Snse  for  medicine  and  medical  and  surgical  attendance  : 
aim,  £300. 

Pleas:  1.  Not  guilty  (by  statute  25  &  26  Vict.  c.  102, 
9  Eng.  Rep.  62 
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Public  Act,  s.  106) ;  2.  That  the  said  sewer  and  barrel  drain 
were  not  vested  in  the  defendants  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Bovill,  C.J.,  at  the  sittings  at 
Westminster  after  last  Trinity  Term.  The  facts  were  as  fol- 
lows :  The  plaintiff  is  the  keeper  of  a  public-house  called  The 
317]  Elephant  and  *Castle,  in  the  King's  Road,  St  Pancras. 
Under  the  plaintiff's  premises  and  in  the  yard  attached 
thereto  was  a  brick  drain,  which,  though  onginally  a  pri- 
vate drain,  had  by  reason  of  two  other  nouses  having  been 
drained  into  it  become  a  "sewer."  The  existence  of  this 
drain  was  unknown  to  the  defendants'  surveyor,  nor  had 
any  notice  of  the  alteration  been  given  to  him.  The  drain 
having  by  some  means  (the  action  of  rats  or  natural  decay) 
got  out  of  repair  and  become  choked  up,  the  soil  overflowed 
into  the  plaintiff's  cellar  and  did  damage. 

There  was  evidence  that  the  stoppage  of  the  brick  drain 
was  probably  occasioned  by  rats,  and  also  that  the  barrel 
drain  in  the  public  road,  Into  which  the  brick  drain  should 
have  emptied  itself,  was  free  from  obstruction. 

It  was  submitted  on  the  part  of  the  plaintiff  that  the  72d 
section  of  the  Metropolis  liocal  Management  Act  (18  &  19 
Vict.  c.  120)  having  imposed  upon  the  vestry  the  duty  of 
cleansing  and  keeping  cleansed  all  the  sewers  vested  in  them 
by  s.  68,  they  were  liable  for  all  the  consequences  of  a  fail- 
ure on  their  part  to  perform  that  obligation.  For  the  de- 
fendants it  was  insisted  that  the  only  duty  imposed  upon 
the  vestry  was,  to  use  all  reasonable  care  and  diligence  in 
the  performance  of  the  works  entrusted  to  them ;  and  that 
if  damage  resulted  to  an  individual  without  any  negligence 
on  their  part,  they  were  not  responsible  for  it. 

His  lordship  left  the  following  questions  to  the  jury : 

Was  the  barrel  drain  a  **  sewer  f'    Answer :  Yes. 

Was  the  brick  drain  a  ''  sewer  ?"    Answer :  Yes. 

Were  both,  or  either,  and  which,  stopped  up  ?  Answer : 
The  brick  drain  was  stopped,  and  not  the  barrel  drain. 

Was  the  barrel  drain  known  to  the  vestry?  Answer: 
Yes. 

Was  the  brick  drain  known  to  them  ?    Answer :  No. 

Might  it  have  been  ascertained  and  known  by  exercise  of 
reasonable  care  and  inquiry  ?    Answer :  Yes. 

Was  the  obstruction  known  before  the  injury  occurred  i 
Answer:  No. 

Could  it  have  been  known  by  reasonable  care  that  it  was 
obstructed?    Answer:  No. 

A  verdict  was  thereupon  entered  for  the  plaintiff  for  £60 
318]  (the  *damages  assessed  by  the  jury),  and  leave  was 
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reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them  if  the  court  should  be  of  opinion  that,  upon  the  evi- 
dence ^ven  and  upon  these  findings,  no  liability  attached 
to  the  defendants. 

Sir  Henry  Jaiaes^  A.-0,^  in  Michaelmas  Term  last,  ob- 
tained a  rule  nisi  accordingly,  and  also  to  arrest  the  judg- 
ment, on  the  ground  that  the  declaration  disclosed  no  cause 
of  action. 

April  16.  Powell^  Q.C.,  showed  cause:  The  question 
turns  upon  the  construction  of  some  sections  of  the  Me- 
tropolis Local  Management  Act,  18  &  19  Vict.  c.  120.  By 
•6.  fe,  all  sewers,  except  the  main  sewers  of  the  metropolis 
referred  to  in  sched.  D.,  are  vested  in  the  several  vestries 
and  district  boards,  who  by  s.  69  are  bound  to  repair  and 
maintain  them.  Sect.  72  enacts  that  every  vestrv  and  dis- 
trict board  shall  *' cause  the  sewers  vested  in  them  to  be 
constructed,  covered,  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  oe  properly  cleared,  cleansed, 
and  emptied;  and,  for  the  purpose  of  clearing,  cleansing, 
and  emptying  the  same,  they  may  construct  and  place, 
either  above  or  under  ground,  such  reservoirs,  sluices,  en- 
gines, and  other  works  as  may  be  necessary."  Sections  77 
and  78  contain  provisions  for  branching  drains  into  sewers. 
Sect.  82  empowers  the  vestry  or  district  board  to  authorize 
inspection  oi  drains,  privies,  and  cesspools ;  and  s.  86  to  cause 
them  to  be  put  into  proper  condition  where  necessary.  And 
by  s.  125  the  vestry  or  district  board  is  empowered  ''  to  ap- 
point and  employ  a  sufficient  number  of  persons,"  amongst 
other  things,  "for  the  cleansing  out  and  emptying  privies 
and  cesspools,  sewers,  and  drams  in  or  under  houses  and 
places  within  their  parish  or  district."  The  brick  drain  in 
question  is  a  sewer  (*)  *which  by  the  act  of  Parlia-  [319 
ment  is  vested  in  the  defendants  ;  and  it  became  their  duty 
to  see  that  it  was  cleansed  and  kept  in  a  proper  condition. 
As  the  jury  have  found  that  this  duty  was  neglected,  and 
that  the  defendants  might,  if  they  had  exercised  reasonable 
care,  have  known  that  the  state  of  things  existed  which 
caused  the  injury  to  the  plaintiff,  they  are  liable  in  damages. 

Q)  Sect.  201,  the  interpretation  clanse,  persons  is  conveyed,  and  shall  also  include 

provides   that   "the  word  Drain  shall  any  drain  for  draining    any  group  or 

mean  and  include  any  drain  of  and  usiKl  block  of  houses  by  a  combined  operation 

for  the  drainage  of  one  building  only,  or  under  the  order  of  any  vestry  or  district 

premises  within  the  same  curtilage,  and  board ;   and  the  word  Sewer  shall  mean 

made  merely  for  the  purpose  of  commu-  and  include  sewers  and  drains  of  every 

nicating  with  a  cesspool  or  other  like  re-  description  except  drains  to  which  the 

ceptacle  for  drainage,  or  with  a  sewer  into  word  '  Drain/   interpreted  as  aforesaid, 

which  the  drainage  of  two  or  more  build-  applies." 
logs  or  premises   occupied   by  different 
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The  sewers  being  under  their  sole  control,  they  are  bonnd 
to  inquire  and  to  keep  them  in  proper  working  order. 
Having  failed  in  the  performance  of  a  statntorv  oblation, 
and  damage  having  resulted  therefrom  to  the  plaintiff,  they 
are  clearly  liable :  Meek  v.  WhUechapel  Board  of  Works  Q. 
It  was  proposed  there  to  prove  that  the  plaintiff  himself 
contributed  to  the  mischief  oy  throwing  refuse  into  ^ot  gut- 
ter, which  helped  to  stop  up  the  sewer.  But  Wilde,  B., 
said:  ^'The  evidence  is  no  doubt  admissible  under  not 
guilty :  but  it  would  be  of  no  avail  unless  it  connects  the 
wrongful  act  of  the  plaintiff  with  the  breach  of  duty  com- 
plained of  on  the  part  of  the  defendants :  and,  looking  at 
the  provisions  of  the  act,  it  hardly  appears  that  the  defence 
can  oe  sustained.  They  (the  board)  nave  powers  to  enforce 
the  removal  of  any  refuse,  by  whomsoever  caused,  by  neglect 
of  scavengers  or  by  act  of  occupiers.  And  the  very  breach 
of  duty  cnarged  is,  not  acting  on  those  powers."  And  he 
left  this  question  to  the  jury, — "Was  the  overflow  caused 
by  neglect  of  the  defendants  in  not  causing  the  sewers  to  be 
kept  cleansed,  or  by  a  storm  so  sudden  that  no  reasonable 
care  could  provide  against  it?"  And  the  jury  found  for 
theplaintifl. 

[Brett,  J.,  referred  to  Wilson  v.  Mayor^  <ftc.,  qf  Hali- 
fax (•).] 

There  was  no  dbligabUm  to  fence  there,  as  there  is  here  to 
cleanse,  under  s.  72. 

Brett,  J.,  referred  to  WhiteTumse  v.  Birmingham  Canal 
Co.  0.] 

There,  there  was  no  negligence,  and  no  dutv.  The  defen- 
dants inefficiently  performed  a  public  work  which  the  act  of 
Parliament  authorized  them  to  perform.  Here,  however, 
the  defendants  have  omitted  to  do  something  which  the  act 
requires  them  to  do.    The  claim  rests  upon  a  breach  of  duty. 

[Brett,  J.,  referred  to  Brown  v.  Sargent  (*).] 

Sir  Henry  James,  Q.C.,  and  Beasley^  in  support  of  the 
320]  rule:  *There  is  no  case  to  be  found  where  a  public  board 
has  been  held  liable  to  an  action  under  circumstances  like 
the  present.  The  plaintiff  is  in  effect  seeking  to  cast  upon 
the  defendants  the  duty  of  cleansing  a  drain  or  sewer  of  the 
existence  of  which  they  had  no  knowledge,  and  in  reference 
to  which  it  is  not  found  that  they  have  oeen  guilty  of  any 
negligence.  The  only  duty  cast  upon  them  by  the  statute 
is,  to  use  due  and  reasonable  care  to  keep  the  sewers  which 
are  under  their  management  and  of  whicn  they  have  cogni- 

(•)  2  F.  A.  F.,  144.  (»)  27  L.  J.  (Ex.),  26. 

O  Law  Rep.,  3  Ex..  114.  (*)  1  F.  A  F.,  112. 
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zance  in  a  proper  and  serviceable  condition.  UnlesB  the 
vestry  or  their  officers  had  the  means  of  knowing  the  imper- 
fect state  of  the  sewer  in  question,  and  were  negligently  or 
wilfully  ignorant  of  it— as  was  put  by  Pollock,  C.B.,  and 
approved  of  by  the  House  of  Ix>rds,  in  Mersey  Docks  v. 
PenTiaUow  Q, — ^they  are  not  responsible.  The  real  question 
is  whether  the  defendants  have  been  guilty  of  negligence  in 
the  performance  of  a  duty  imposed  lipon  them  bv  the 
statute:  and  this  the  jury  have  distinctly  negatived.  In 
Com.  Di^.  Action  vpon  the  Case  for  Mitfedsomce  (B.),  it  is 
said :  ^^  An  action  upon  the  case  does  not  lie,  where  a  man 
has  not  sufficient  notice  of  his  duty."  The  82d  section  of 
the  statute,  which  authorizes  the  inspection  of  drains,  &c., 
by  the  vestry  or  board,  presup^ses  mat  thev  have  knowl- 
eage  of  the  existence  and  position  of  the  thing  to  be  in- 
spected. 

SvMon  V.  Cla/rJce  O,  WMtehouse  v.  FeUowes  (•),  and  Medr 
hedd  V.  Midlcmd  My.  Co.  C),  were  also  cited. 

Cw.  adv.  mtU. 

April  18.  Beett,  J.:  This  rule  was  aigued  on  Thursday 
last  Def ore  my  Brother  Denman  and  myself.  It  was  an 
action  against  the  vestry  of  St.  Pancras  for  dama^  sus- 
tained by  the  plaintiff,  a  publican  residing  in  their  district, 
in  consequence  of  sewage  matter  having  escaped  from  a 
sewer  under  their  management  into  his  cellar:  and  the 
action  was  sought  to  be  maintained  upon  s.  72  of  the  Me- 
tropolis Local  Management  Act,  18  &  19  Vict.  c.  120.  It 
was  contended  on  behalf  of  the  plaintiff  that  that  section 
imposed  upon  the  defendants  an  absolute  duty  to  keep  the 
sewers  properly  *cleared,  cleansed,  and  emptied,  and  [321 
that,  hj  reason  of  their  n^lect  of  that  dutv  the  overflow 
complained  of  ensued.  On  the  part  of  the  defendants  it  was 
insisted  that  s.  72  does  not  impose  upon  the  vestry  or  district 
board  an  absolute  duty  to  keep  the  sewers  cleansed  at  tdl 
events,  but  only  the  dut;|^  of  using  all  reasonable  care  and 
diligence  to  keep  them  in  a  proper  and  serviceable  con- 
dition ;  and  tha^  if  a  sewer  be  foul  and  uncleansed,  but 
without  any  want  of  reasonable  care  and  diligence  on  the 
part  of  the  vestry,  if  thev  have  done  all  that  careful  and 
prudent  men  could  do,  they  are  not  liable  for  the  conse- 
duences.  At  the  trial  a  verdict  passed  for  the  plaintiff  for 
£60,  but  leave  was  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  if  the  court  should  be  of  opinion  that,  upon 

(!)  Law  Rep.,  1  H.  L.,  98,  96.  (^  10  C.  B.  (N.S.),  766 ;  80  L.  J.  (O.P.), 

O  6  Taunt.,  29.  806. 

if)  Law  Rep.,  2  Q.  B.,  412;  in  error,  Law  Rep.,  4  Q.  B.,  879. 
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the  evidence  and  on  the  findings  of  the  jury,  no  liability 
attached  to  them.  A  rule  nisi  was  obtained  in  pursuance 
of  that  leave,  and  also  to  arrest  the  judgment  on  the  ground 
that  the  declaration  disclosed  no  cause  of  action,  neeiigence 
not  being  charged.  Now,  the  material  findings  of  tne  jury 
were,  that  a  bnck  drain  which  passed  under  or  near  to  the 
plaintiffs  premises  was  stopped,  out  that  the  barrel  drain  in 
the  street  was  not  stopped ;  that  the  barrel  drain  was  known 
to  the  vestiT',  but  that  the  brick  drain  was  not ;  that  the  ex- 
istence of  the  brick  drain  might  have  been  ascertained  and 
known  by  the  exercise  of  reasonable  care  and  inquiry ;  that 
the  fact  that  the  brick  drain  was  obstructed  was  not  known 
to  the  defendants  before  the  injury  accrued ;  and  that  tiiey 
could  not  by  the  exercise  of  reasonable  care  have  known 
that  it  was  obstructed. 

It  was  contended  on  the  part  of  the  defendants  that  the 
fact  that  the  brick  drain  existed  was  unknown  to  them  ab- 
solved them  from  responsibilitv.  But  that  seems  to  me  to 
be  answered  by  the  finding  of  tne  jury  that  they  might  have 
ascertained  its  existence  by  the  exercise  of  reasonable  care 
and  inquiry.  Ignorance  under  the  circumstances  cannot 
excuse  them.  I  think  the  case  must  stand  as  if  the  vestry 
had  knowledge  of  the  existence  of  the  brick  drain.  Upon 
the  facts  and  the  findings  we  must  assume  that  the  brick 
drain  was  a  "sewer;"  and  therefore  we  must  take  it  that 
the  defendants  knew  of  the  brick  drain,  and  that  the  injury 
to  the  plaintiff  happened  through  its  not  having  been  prop- 
erly cleansed.  Now,  if  the  72d  section  does  throw  upon  the 
3221  defendants  an  *absolute  duty  or  obligation  to  guaran- 
tee that  the  sewers  shall  be  at  all  times  Kept  cleansed,  it 
follows  that,  if  any  injury  arises  to  an  individual  from  their 
not  being  so  kept,  the  vestry  are  liable.  The  question  there- 
fore is,  what  is  the  proper  construction  of  the  act  of  Parlia- 
ment. That,  as  it  seems  to  me,  wiU  dispose  of  both  points ; 
for,  both  turn  upon  the  construction  of  s.  72.  The  declara- 
tion does  not  charge  the  defendants  with  having  been  guilty 
of  negligence.  It  discloses  no  common-law  liability  in  the 
defendants,  and  can  only  be  a  valid  declaration  if  it  can  be 
supported  upon  the  statute.  The  words  of  s.  72  are  suscep- 
tible of  either  meaning, — that  an  absolute  duty  is  cast  upon 
the  defendants,  or  that  they  are  only  bound  to  exercise  due 
and  reasonable  care.  What,  then,  is  the  proper  rule  of  in- 
terpretation ?  The  defendants  are  a  public  body  having  a 
duty  imposed  upon  them  by  Parliament  to  do  a  thing  which 
even  with  the  exercise  of  the  utmost  care  and  diligence  may 
not  always  be  capable  of  being  done.    It  is  obvious  that  cir- 
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cnmstances  may  arise  in  which  a  sewer  notwithstanding  the 
exercise  of  reasonable  care  may  be  obstructed.  The  terms 
of  the  finding  in  this  case  assnlne  that.  The  jnry  find  in 
effect  that  the  brick  drain  was  obstructed,  but  that  the  ob- 
struction was  not  known  to  the  defendants  and  could  not  by 
the  exercise  of  reasonable  care  have  been  known  to  them. 

It  would  seem  to  me  to  be  contrary  to  natural  iustice  to 
say  that  Parliament  intended  to  impose  upon  a  public  bodv 
a  liability  for  a  thing  which  no  reasonable  care  and  skill 
could  obviate.  The  duty  may  notwithstanding  be  absolute : 
but,  if  so,  it  ought  to  be  imposed  in  the  clearest  possible 
terms.  Tne  intention  of  the  legislature  is  to  be  gathered 
from  the  language  used  and  the  subject-matter.  Where  the 
language  used  is  consistent  with  either  view,  it  ought  not  to 
be  so  construed  as  to  inflict  a  liability,  unless  the  party 
sought  to  be  charged  has  been  wanting  in  the  exercise  of 
due  and  reasonable  care  in  the  performance  of  the  duty  im- 
posed. According  to  my  view  of  s.  72,  therefore,  the  vestry 
or  district  board  are  not  to  be  held  liable  for  not  keeping 
their  sewers  cleansed  at  all  events  and  under  all  circum- 
stances ;  but  only  where  by  the  exercise  of  reasonable  care 
and  diligence  they  can  and  ought  to  know  that  they  require 
cleansing,  and  where  by  the  exercise  of  reasonable  care  and 
skill  they  can  be  kept  cleansed.  I  therefore  think  the  rule 
*should  be  made  absolute  to  enter  a  verdict  for  the  [323 
defendants,  and  to  arrest  the  judgment. 

With  reference  to  one  authority  to  which  we  were  referred, 
and  which  seems  to  be  at  variance  with  our  present  decision, 
viz.  the  case  before  Lord  Penzance,  Meek  v.  Whitechapel 
Board  of  Works  (*),  I  have  some  doubt  whether  it  is  not 
^[uite  consistent  with  our  view,  and  whether  the  learned 
judge  was  not  of  opinion  in  that  case  that  there  was  evidence 
of  negligence,  ana  did  not  mean  to  leave  the  Question  of 
negligence  to  the  jury.  If  that  were  so,  that  ruling  would 
not  1^  inconsistent  with  our  decision  in  this  case :  and,  if 
otherwise,  notwithstanding  the  great  respect  I  entertain  for 
one  of  the  cleverest  and  most  able  judges  I  ever  saw,  I  feel 
bound  to  say  that  I  differ  from  him. 

Denman,  J.:  I  am  of  the  same  opinion,  and  clearly  so  in 
as  far  as  our  decision  is  consistent  with  the  ruling  of  Lord 
Penzance  in  Meek  v.  Whitechapel  Board  of  Works  (*).  Pos- 
sibly if  we  had  before  us  the  whole  circumstances  of  that 
case,  the  learned  judge  did  not  intend  to  give  the  go-by  to 
the  question  of  negligence.  This  case,  however,  turns  upon 
the  construction  of  s.  72  of  the  Metropolis  Local  Manage- 

0)  2  F.  A  F.,  144. 
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ment  Act  (18  &  19  Vict.  c.  120),  which  it  was  contended  by 
the  plaintiff  entitled  him  to  a  verdict  because  it  imposed  upon 
the  vestry  an  absolute  duty  to  cause  the  sewers  vested  in 
them  to  be  " properly  cleared,  cleansed,  and  emptied"  so 
as  not  to  be  a  nuisance  or  injurious  to  health.  At  nrst  sight, 
tiie  language  of  that  section  would  seem  to  be  positive ;  and 
it  might  very  plausibly  be  contended  that  an  action  would 
lie  against  the  vestry  for  a  breach  of  the  absolute  duty 
thereby  imposed  upon  them.  But  I  do  not  think  that  is  the 
true  way  of  reading  the  clause.  The  act  of  Parliament  vests 
the  sewers  in  the  vestry  or  district  board,  and  empowers 
them  to  do  a  variety  of  tnings  in  connection  therewith,  some 
of  which  contemplate  a  very  considerable  outlay.  Sect.  72 
is  only  one  among  many  clauses  which  give  them  powers  to 
do  the  things  mentioned :  but  it  clearly  was  not  intended  to 
render  them  liable  to  an  action  if  in  the  exercise  of  those 
powers  they  are  guilty  of  no  negligence.  Two  or  three 
things  are  suggested  by  the  evidence  and  the  findings  of 
324]  *the  jury,— «uch,  for  instance,  as  the  operation  of  rats 
in  &e  drain, — which  show  that  that  is  the  correct  construc- 
tion of  the  act  An  obstruction  may  exist  in  a  drain  or  a 
sewer  for  a  considerable  time  without  the  vestry  or  board 
being  able  to  ascertain  the  fact  until  their  attention  is  called 
to  it  by  the  occupier  of  the  premises  affected  by  it.  Here, 
the  jury  have  found  that  the  defendants  could  not  by  the 
exercise  of  reasonable  care  have  known  of  the  obstruction. 
That  is  an  ample  finding  that  they  were  guilty  of  no  negli- 
gence, although  the  jury  go  on  to  say  that  they  might  have 
known  of  the  existence  of  the  drain  by  reasonable  care  and 
inquiry.    I  am  of  opinion  that  s.  72  is  not  so  unjust  as  to  im- 

f>se  a  liability  on  tne  vestry  under  such  circumstances ;  and 
therefore  agree  with  my  Brother  Brett  that  the  judgment 
should  be  arrested  and  a  verdict  entered  for  the  defendants. 

Hide  absolute. 
Attorney  for  plaintiff : 
Attorneys  for  defendants :  Ownliffe  &  Beavmorit. 
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[Law  Reports,  9  Common  Pleas,  826.] 
May  7,  1874. 

*D' Arc  v.  The  London  and  North  Western  Rail-  [325 
WAY  Company. 

RailwcBy  Compam^ — Common  Carrier — Special  CofUract — ^At  Ovmet'B  Ritl^ — 

Negligence. 

Goods  contained  in  several  packages  were  delivered  to  a  railway  company  at 
Chester  to  be  carried  to  Halifax,  nnder  a  contract  note  which  expressed  that  they 
were  to  be  carried  "  at  owner's  risk."  Several  of  the  packages  were  delayed,  throngh 
the  negligence  of  the  company,  for,  as  the  jury  found,  an  unreasonable  time,  and  their 
contents  were  in  conseqnence  damaged : 

if^W,— upon  the  authority  of  Robituon  v.  Oreat  WesUm  Bv.  Cb.(36  L.  J.  (C.P.), 
128), — ^that  the  special  terms  of  the  contract  did  not  absolve  tne  company  from  re- 
sponsibility for  these  consequences,  notwithstanding  that  the  goods  were  to  be  carried 
at  a  lower  rate  than  the  ordinary  rate. 

Declaration.  First  count,  for  not  carrying  and  deliver- 
ing goods  entrusted  to  the  defendants  by  the  plaintiff  to 
carry  from  Chester  to  Halifax  within  a  reasonable  time.       ♦ 

Second  count,  for  damage  to  the  goods  by  the  defendants' 
negligence. 

*Plea  4.  That  the  goods  were  delivered  by  the  plain-  [326 
tiff  to  the  defendants  subject  to  a  special  contract,  whereby 
the  plainfifl  agreed  to  bear  the  risk  of  all  loss  or  damage  or 
delay  in  or  relating  to  the  carriage,  or  conveyance,  or  de- 
livery of  the  goods  by  the  defendants,  in  consideration  of 
the  defendants^  charging  him  at  a  reduced  rate  for  the  car- 
riage thereof ;  and  that  the  alleged  delay,  loss,  and  damage 
were  part  of  the  delay,  loss,  and  damage  the  risk  whereof 
was  agreed  to  be  borne  by  the  plaintiff. 

Issue  thereon. 

The  cause  was  tried  before  the  assessor  of  the  Court  of 
Passage  at  Liverpool  on  the  14th  of  March  last.  The  facts 
were  as  follows  :  The  plaintiff  was  the  proprietor  of  a  col- 
lection of  wax- work  figures  with  which  he  was  in  the  habit 
of  travelling  about  the  country  for  the  purpose  of  exhibitinff 
them.  On  the  81st  of  October,  1873,  the  plaintiff  delivered 
these  goods,  which  were  packed  in  111  cases  described  as 
containing  "  theatrical  scenery  and  theatricals,"  to  the  de- 
fendants at  their  station  at  Chester,  to  be  carried  to  Halifax 
upon  the  terms  of  a  special  contract  (signed  by  the  plaintiff^ 
which  stated  that  they  were  to  be  carried  ''at  owners  risk,'' 
a  lower  charge  being  paid  for  the  carriage  of  them  on  that 
account.  The  bulk  of  the  goods  arrived  safely  at  Halifax 
on  the  2d  of  November,  which  was  as  early  as  the  business 
9  Eng.  Rep.  53 
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of  the  company  would  admit;  one  wagon,  however,  con- 
taining twenty  packages,  had  by  some  means  become  de- 
tached from  the  rest  oi  the  train,  and  was  ultimately  found 
at  Mirfield  Junction,  near  Malvern,  and  did  not  reach  its 
destination  until  the  7th  of  November,  when  it  was  found 
that  some  of  the  contents  had  been  damaged  by  exposure 
to  rain. 

It  waid  contended  on  the  part  pf  the  defendants  that  they 
were  not  responsible  for  delay,  there  being  no  undertaking 
on  their  part  that  the  goods  should  arrive  by  a  particular 
time,  nor  any  notice  to  them  that  their  non-amval  by  a 
given  day  would  occasion  special  damage  to  the  plaintiflE ; 
and  that  by  the  special  terms  of  the  contract  they  were  ab- 
solved from  the  consequences  of  damage  to  the  goods  how- 
ever caused. 

The  learned  assessor  told  the  jury  that  the  plaintiff  was 
entitled  to  such  damages  as  he  had  sustained  from  the  delay, 
if  he  had  been  unable  in  consequence  to  use  the  goods  in  the 
327]  way  in  which  *he  would  have  used  them  if  they  had 
arrived  at  Halifax  within  a  reasonable  time ;  and  he  left  two 
questions  to  them, — 1.  Was  there  negligence  on  the  part  of 
tne  company  1  2.  Was  the  damage  done  to  the  goods  the 
consequence  of  that  negligence? 

The  jury  found  both  questions  in  the  affirmative,  and  re- 
turned a  verdict  for  the  plaintiff,  damages  £40.  The  learned 
assessor  gave  leave  to  the  defendants  to  move  to  enter  a  non- 
suit or  a  verdict  for  the  defendants,  if  this  court  should  be 
of  opinion  that  by  the  terms  of  the  special  contract  under 
whicn  the  goods  were  carried  the  defendants  were  not  liable 
for  the  consequences  of  their  negligence. 

Segar  obtained  a  rule  nisi  in  the  terms  of  the  reservation, 
or  for  a  new  trial  on  the  ground  of  misdirection  on  the  part 
of  the  learned  judge  in  telling  the  jury,  in  assessing  the  im- 
ages, to  take  into  their  consideration  the  damage  done  to 
the  goods. 

Ji.  (?.  WiUiams^  Q.C.,  and  OvUy^  showed  cause:  The 
latter  branch  of  the  rule  cannot  be  sustained,  no  leave  for  a 
new  trial  having  been  reserved  by  the  assessor. 

[Brett,  J. :  is  it  not  competent  to  this  court  to  mould  the 
rule,  if  the  justice  of  the  case  requires  it  ?] 

Clearly  not.  Besides,  here  the  point  was  not  taken  at  the 
trial.  The  main  question  is,  whether  the  company  are  re- 
lieved from  responsibility  for  the  delay  and  injury  to  the 
goods  resulting  from  their  negligence,  by  reason  of  the 
special  terms  of  the  contract.    Robinson  v.  Oreat  Western 
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Ry.  Co,  (*)  is  a  distinct  authority  to  show  that  the  stipulation 
that  the  goods  are  to  be  carried  "  at  owner's  risk"  does  not 
cover  damage  by  reason  of  delay.  Nor  does  it  absolve  the 
carriers  from  the  consequences  of  damage  to  the  goods  l*e- 
sulting  from  negligence.  In  the  case  of  a  passenger,  it  was 
held  in  M'  Camey  v.  Furness  Ry.  Co.  (")  that  similar  words 
"  must  be  taken  to  exclude  all  liability  on  the  part  of  the 
company  for  any  negligence  for  which  they  would  otherwise 
have  been  liable."  But,  in  the  case  of  passengers  the  com- 
pany are  not  insurers.  In  OiU  v.  MaTichester  Ry.  Co.  ('1  a 
cow  was  carried  under  a  contract  by  which  it  was  agreed  tnat 
the  company  were  not  to  be  responsible  *for  any  Toss  [328 
or  injury  to  cattle  in  the  receiving,  forwarding,  or  delivering, 
if  such  damage  should  be  occasioned  by  kicking,  plunging, 
or  restiveness.  The  cow  having  been  killed  by  what  the 
majority  of  the  court  conceived  to  be  negligence  on  the  part 
of  a  servant  of  the  company,  they  were  held  to  be  liable  not- 
withstanding the  special  terms  of  the  contract.  Lush,  J., 
there  says():  "It  cannot,  I  think,  be  contended  that  this 
condition  dispenses  wi£h  the  use  of  reasonable  care  on  the 
part  of  the  company  in  the  receiving,  earning,  and  deliver- 
ing cattle,  any  more  than  the  exception  of  perils  of  the  sea 
in  a  bill  of  lading  relieves  a  shipowner  from  the  obligation 
to  navigate  with  ordinary  skill  and  care.  The  exception 
goes  to  limit  the  liability,  not  the  duty.  It  is  the  duty  of 
the  carrier  to  do  what  he  can,  by  reasonable  care  and  skill, 
to  avoid  all  perils,  including  the  excepted  perils.  If,  not- 
withstanding such  skill  and  care,  damage  does  occur  from 
these  perils,  he  is  released  from  liability ;  but,  if  his  negli- 
gence has  brought  on  the  peril,  the  damage  is  attributable 
to  his  breach  of  duty,  and  the  exception  does  not  aid  him  : 
see  Phillips  v.  Clarlc^^{*).  There  are  many  earlier  cases, 
which  are  all  summed  up  in  the  judgment  of  Parke,  B.,  in 
Wvld  V.  Pickford  (•). 

[Lord  Coleridge,  C.  J.,  referred  to  Martin  v.  Oreoi  In- 
dian  Peninsular  Ry.  Co.(^).  There,  the  defendante,  carriers 
in  India,  received  the  plaintiff's  goods  under  a  contract  by 
which  the  baggage  of  certain  troops  (including  the  plaintiff's 
goods)  was  to  remain  in  charge  of  a  guard  jjrovided  by  the 
troops,  ''  the  company  accepting  no  responsibility ;"  and  it 
was  held  that  this  stipulation  did  not  exempt  the  defendants 
from  liability  for  a  loss  arising  wholly  from  their  own  neg- 
ligence.] 

(>)  85  L.  J.  (C.P.),  128.  (»)  2  C.  B.  (N.S.),  166;  26  L.  J.  (C.P.), 

(<)  Law  Rep.,  8  Q.  B.,  6Y.  168.                     • 

(S)  Law  Rep.,  8  Q.  B.,  186.  (•)  8  M.  A  W.,  443. 

O  Law  Rep.,  8  Q.  B.,  at  p.  196.  (')  Law  Rep.,  8  Ex.,  9. 
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That  case  is  directly  in  point.  Wilton  v.  Atlantic  Royal 
Mail  Steam  Namgation  Co.  Q,  Carr  v.  Lancashire  and 
Yorkshire  Ry.  Co.  ('),  and  Orill  v.  Oeneral  Iron  Screw  Col- 
Iter  Co.  (•),  were  also  cited. 

Cfraham,  in  support  of  the  rule :  There  is  nothing  un- 
reasonable in  a  condition  that  the  goods  shall  be  earned  at 
329]  owner's  risk,  *  where,  as  here,  alternative  rates  are 
given.  All  the  cases  are  collected  in  Peek  v.  North  Stafford- 
shire Ry.  Co.  (*) :  and  the  fair  result  of  them  is  summed  up 
in  the  opinion  oi  Blackburn,  J.  ('),  thus:  "I  think  that  a 
condition  exempting  the  carriers  wholly  from  liability  for 
the  neglect  and  default  of  their  servants  is  prima  facte  un- 
reasonable. I  do  not  go  so  far  as  to  say  that  it  is  necessarily 
in  every  case  unreasonable  and  void.  A  carrier  is  bound  to 
carry  for  a  reasonable  remuneration  ;  and,  if  he  offers  to  do 
so,  but  at  the  same  time  offers  in  the  alternative  to  carry  on 
the  t^rms  that  he  shall  have  no  liability  at  all,  and  holds 
forth  as  an  inducement  a  reduction  of  the  price  below  that 
which  would  be  reasonable  remuneration  for  carrying  at 
carrier's  risk,  or  some  additional  advantage  which  he  is  not 
bound  to  give  and  does  not  give  to  those  that  employ  him 
with  a  common  law  liability,  I  think  a  condition  thus  offered 
may  be  reasonable  enough ;  for,  the  terms  of  a  special  con- 
tract entered  into  by  a  person  who  has  the  option  of  employ- 
ing the  carrier  on  the  terms  of  the  contract,  or  on  the  terms 
of  his  undertaking  the  common  law  liability,  are  necessarily 
reasonable  as  regards  the  person  having  that  option."  Ijq 
Allday  v.  Oreat  Western  Ry.  Co.  ('),  the  condition  that 
'*  the  company  are  not  to  be  amenable  for  any  consequences 
arising  from  detention  or  delay  in  or  in  relation  to  tlie  con- 
veying or  delivering  of  the  said  animals,  however  caused," 
was  held  to  be  unreasonable  because  no  option  was  given. 
In  Robinson  v.  Oreai  Western  Ry.  Co.  (')  tne  condition  was 
held  to  be  a  reasonable  one,  but  not  to  exonerate  the  com- 
pany from  the  consequences  of  a  negligent  delay.  That  de- 
cision was  intelligible  enough,  inasmucn  as  the  contract  had 
reference  to  the  carriage  of  live  animals,  which  would  neces- 
sarily require  feeding  if  delayed  beyond  a  reasonable  time. 
Simons  v.  Oreat  Western  Ry.  Co.  (")  and  London  and  North 
Western  Ry.  Co.  v.  Dunham  {*)  are  also  distinct  authorities 
in  favor  of  this  restriction  of  the  company's  liability. 

0)  10  C.   B.    (N.S.)»  463;    80  L.   J.  (*)  10  H.  L.  C,  at  p.  611. 

(C.P.),  869.  (•)  6  B.  A  S.,  90S;  34  L.  J.  (Q.B,),  6. 

(«)  1  Ex,,  101;  21  L.  J.  (Ex).  261.  (')  86  L.  J.  (C.P.),  128. 

(»)  Law  Rep.,  1  C.  P,  600;  in  error,  (»)  18  C.  B.,  806;  26  L.  J.  (C.P.),  26. 

Law  Rep..  3  C.  P.,  476.  (»)  18  C.  B.,  826 ;  26  L.  J.  (C.P.),  26. 

{*)  10  H.  L.  C,  473 ;  32  L.  J.  (Q.B.),  241. 
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[Brett,  J. :  Do  you  say  that  the  result  of  the  cases  is  that 
a  condition  which  might  be  unreasonable  if  there  was  but 
one  *rate  of  charge,  becomes  reasonable  if  there  are  [330 
alternative  rates?] 

It  is  enough  for  the  present  purpose  that  a  court  of  co- 
ordinate jurisdiction  has  said  so.  Mere  delay  is  not  negli- 
gence. 

[Brett,  J. :  The  jury  have  found  that  there  was  negligent 
delay.  If  that  is  not  covered  by  this  contract  note,  you  can- 
not enter  a  nonsuit.] 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  discharged ;  and  I  base  my  opinion  upon  the  case 
of  JtohiTison  V.  Cfreat  Western  Ry.  Uo.  C)  within  which  this 
case  distinctly  falls.  The  goods  in  question,  consisting  of 
wax-work  figures,  were  sent  by  the  defendants'  railway  fiom 
Chester  to  be  carried  to  Halifax,  under  a  special  contract 
which  described  them  as  being  carried  "at  owner's  risk." 
The  greater  part  of  the  goods  arrived  safely;  the  remainder, 
consisting  of  twenty  cases,  did  not  reach  their  destination 
until  several  days  afterwards,  having  been  delayed  on  the 
journey  and  damaged  in  consequence  of  the  negligence  of 
the  servants  of  the  company,  oi  which  there  was  abundant 
evidence  for  the  jury.  Tnis  court  in  Mdbinson  v.  Oreat  West- 
ern  Ry,  Co.  (')  determined,  upon  a  contract  in  terms  very 
similar  to  those  of  the  contract  in  the  present  case,  that  the 
words  "at  owner's  risk"  only  exempted  the  companv  from 
the  ordinary  risks  incurred  by  goods  in  going  along  the  rail- 
way, and  does  not  cover  injurv  from  delay  caused  by  the 
negligence  of  the  company.  That  case  is  directly  in  point, 
the  only  diflEerence  being  that  there  the  thing  carried  was  live 
stock,  and  here  goods.  The  other  cases  referred  to  do  not 
come  in  question. 

Brett,  J. :  This  case  is  clearly  not  distinguishable  from 
Robinson  v.  Oreat  Western  Ry.  Co.  (*).  If  there  had  been 
any  distinction  between  that  case  and  this,  Mr.  Graham 
would  have  suggested  it.  The  circumstance  of  the  one  case 
relating  to  live  and  the  other  to  inanimate  chattels  was  hardly 
put  as  a  real  distinction. 

Denman,  J. :  If  this  had  been  the  case  of  a  loss  or  damage 
to  goods  in  the  course  of  the  transit,  possibly  SiTnons  v. 
Great  Western  Ry.  Co.  (")  might  have  been  held  to  apply. 
But  it  is  unnecessary  *to  consider  that.    Robinson  v.  [331 

0)  86  L.  J.  (C.P.),  128.  O  18  C.B.,  806 ;  26  L.  J.  (C.P.),  26. 
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Chreat  Western  Ry.  Co.  (*)  is  so  distinctly  in  point  that  we 
cannot  do  otherwise  than  discharge  this  rule. 

RvZe  discharged. 


Attorney  for  plaintiflf :  H.  SowtoTL 
Lev  f or  d(  ^ 
toriy  Chester  and  Liverpool. 


Attorney  for  defendants:  R.  F.  Roberts^  for  R.  M.  Pres- 
rpool. 

(»)  86  L.  J.  (C.P.),  128. 


[Law  Reports,  9  Common  Pleas,  881.] 
May  6,  1874. 

GuKN  V.  Roberts  and  Others. 

Ship  and  Shipping — Shijfs  Necessari^ — AuOwrity  of  Captain  to  pledge  Owuer'9 
Credii — Effect  of  Owner' e  having  an  Agent  at  the  Fort 

Where  the  owner  of  a  ship  had  an  agent  at  the  port  where  she  was  lying,  author- 
ized and  ready  to  supply  the  ship's  reauirements : 

Held,  that  the  master  had  no  implied  authority  to  pledge  the  owner*8  credit  at  such 
port  for  necessaries  supplied  for  the  ship's  use. 

Declaration,  common  counts  for  money  lent  and  work 
done,  and  materials  provided,  and  money  found  to  be  due 
on  accounts  stated. 

Plea  (inter  alia),  never  indebted,  and  as  to  part  of  the 
claim,  payment  into  court. 

Issues. 

The  facts  at  the  trial  appeared  to  be  as  follows :  The  de- 
fendants were  the  owners  of  a  ship  called  the  Aracana.  The 
action  was  brought  to  recover  in  respect  of  ffoods  and  mate- 
rials supplied  and  money  advanced  by  the  plaintiflf  upon  the 
order  of  the  cajjtain  of  the  Aracana  for  the  necessary  pur-  ' 
poses  of  the  ship  while  she  was  at  Quebec,  to  which  port 
she  had  come  in  search  of  a  cargo.  The  ship  was  consigned 
to  Messrs.  Ross  &  Co.,tat  Quebec,  and  the  defendants  sup- 
plied them  with  funds  and  authorized  and  instructed  them, 
as  their  agents,  to  advance  any  further  sums  for  the  pur- 
pose of  supplying  the  necessities  of  the  ship  for  her  voy- 
age. The  defendants  had  forbidden  the  captain  from  apply- 
ing or  pledging  their  credit  to  any  other  persons  than  Koss 
&  Co  in  respect  of  the  ship's  necessaries.  The  plaintiflf  was 
3321  ignorant  of  this,  and  of  the  *fact  that  Ross  &  Co.  were 
the  defendants'  agents ;  but  the  jury  found  that  he  miffht,^ 
by  making  ordinary  inquiry,  have  ascertained  the  fact  tiiat  ^^ 
Ross  &  Co.  were  the  defendants'  agents  for  the  purposes  of 
the  ship.  Ross  &  Co.  were  ready,  and  willing,  and  able  to 
advance  any  sums  that  might  have  been  necessary  for  the 
purposes  of  the  ship.     Upon  these  facts  the  verdict  was  en- 
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tered  for  the  plaintiflE  for  £113,  leave  being  reserved  to  the 
defendants  to  move  to  enter  it  for  themselves,  on  the  ground 
that,  on  the  facts  proved  and  found  by  the  jurv  and  admit- 
ted, the  defendants  were  not  liable  in  point  of  law  for  any 
part  of  the  plaintiflfs  claim,  or  beyond  the  sum  paid  into 
court. 

A  rule  nisi  had  been  obtained  accordingly. 

Benjamin^  Q.C.,  and  WorToaldy  showed  cause:  The  mas- 
ter is  the  general  agent  of  the  owner  for  the  purposes  of  the 
ship,  and  nis  authority  cannot  be  limited  by  restrictions  un- 
known to  the  person  dealing  with  him:  Smithes  Mercantile 
Law,  7th  ed.,  p.  128;  Oram  v.  Norway  (^).  The  advances 
made  in  the  present  case  are  admitted  to  be  necessaries. 

[Brett,  J.:  It  is  clear  if  the  things  supplied  are  necessa- 
ries there  is  a  general  authority  to  order  tnem,  but  the  ques- 
tion is  in  what  sense  is  the  term  '  *  necessaries' '  used.  Suppose 
the  owner  himself  were  in  the  port,  would  the  captain  have 
authority?  In  such  case  goods  supplied  to  the  captain's 
order  would  not  be  necessaries  in  one  sense,  because  the 
owner  would  have  supplied  them.  Is  not  an  agent  at  the 
port  the  same  as  the  owner?] 

If  the  owner  were  at  a  foreign  port  unknown  to  the  person 
making  the  advance,  the  captain  would  have  authority  to 
pledge  the  owner's  credit. 

[Brett,  J.:  The  opinion  of  Lord  Abinger  in  Arthur  y.^ 
Barton {*)  is  against  you.  He  says,  ''But  this  authority 
does  not  usualljr  extend  to  cases  where  the  owner  can  him- 
self personally  interfere,  as  in  the  home  port  or  in  a  port  in 
whicn  he  has  beforehand  appointed  an  agent  who  can  per- 
sonally interfere  to  do  the  thing  required.  '] 

That  was  mereljr  a  dictum^  not  being  necessary  for  the  de- 
cision of  the  particular  case,  and  it  applies  to  the  case  of  a 
general  *agent,  known  to  be  such  to  all  the  world,  as  [333 
for  instance,  the  agents  of  the  Cunard  steamships  at  their 
regular  pOrts,  not  to  the  case  of  an  agent  for  a  particular 
occasion  only.  This  was  not  like  the  case  of  a  ship  at  her 
regular  port ;  the  ship  here  was  at  a  strange  port  on  a  seek- 
ing voyage. 

[Brett,  J. :  Suppose  the  captain  has  funds  in  hand  sup- 
plied by  the  owner,  can  he  pledge  the  owner's  credit  ?  Yet 
the  person  making  the  advance  may  not  know  that  he  has 
such  funds.] 

Here  no  funds  were  in  fact  advanced,  though  it  was  found 
that  Ross  &  Co.  were  ready  to  advance.  It  is  a  question  of 
fact  for  the  jury  whether  the  goods  supplied  were  necessa- 

0)  10  C.  B.,  665 ;  20  L.  J.  (C.P.),  93.  O  6  M.  A  W.,  138. 
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ries  or  not.  The  anestion  cannot  depend  on  the  existence 
of  an  agent  only,  lor  the  person  making  the  advance  might 
inquire  and  be  unable  to  find  out  whether  there  was  an  agent 
or  not.  In  such  case  it  would  a^ear  from  the  opinion  ex- 
pressed by  Dr.  Lushington  in  The  Faithful  (*),  that  there 
would  be  an  implied  authority  in  the  captain  to  pledge  the 
owner's  credit.  This  case  is  wholly  distinguishable  from 
such  a  case  as  that  of  Johns  v.  Si/Tnons  ('),  where  the  ship 
was  in  a  home  port,  and  the  owner  copld  easily  be  commu- 
nicated with.  The  statement  of  the  law  by  Ix>rd  Abinger 
in  Arthur  v.  Barton  ("),  cannot  now  be  considered  as  correct, 
and  the  only  question  is  whether  the  things  are  necessary 
for  the  ship :  The  Alexander  {*). 

[Brett,  J.:  According  to  your  contention  the  shipowner 
is  left  quite  defenceless.] 

It  must  be  shown  that  the  advance  has  been  expended  for 
necessaries  not  supplied  from  some  other  source.  The  owner 
must,  therefore,  always  have  the  benefit  of  the  advance.  It 
is  only  a  question  whether  credit  is  to  be  given  by  A.  or  B. 
Can  secret  instructions  to  the  captain  to  procure  necessaries 
from  B.  only  discharge  the  owner,  if  the  captain  disobeys 
and  procures  advances  from  A.,  from  all  liability  to  A.,  and 
enable  him  to  take  advantage  of  sums  in  fact  advanced  by 
the  latter  for  necessaries  without  repaying  them  ? 

They  cited  Brayshaw  v.  Eaton  (') ;  Edwards  v.  HaveU  (•) ; 
334]  *  Macintosh  V.  Mitcheson{')  ]  Williamson  v.  Page{*); 
Wd>ster  V.  Seekamp  (•)  ;  The  Riga  (")  ;  Macreody  v. 
Th(yrni^'\ 

G.  Russell^  Q.C.,  and  Cohen^  Q.C.,  supported  the  rule :  The 
onus  of  proving  that  the  advances  were  of  necessaries  lies  on 
the  plaintiff.  That  is  not  satisfied  merely  by  showing  that 
the  articles  were  necessary  for  the  ship,  i.  e.,  things  that 
somebody  must  supply,  bul  regard  must  be  had  to  the  ques- 
tion whether  the  capteiin  was  otherwise  supplied  with  the 
means  of  obtaining  them.  When  the  owner  has'  provided 
the  captain  with  funds  or  other  means  of  providing  such  ne- 
cessaries there  is  no  implied  authority  to  pledge  his  credit. 
The  question  is  whether,  in  defining  ''necessaries,"  the  na- 
ture of  the  thing  supplied  alone  is  to  be  looked  at.  If  so, 
then  it  would  be  immaterial  whether  the  owner  were  at  the 
port  or  could  be  communicated  with,  which  would  clearly 

Q)  81  L.  J.  (P.  M»  <fc  A),  81  0)  4  Ex.,  176;   18  L.  J.  (Ex.),  886. 

(«)  2  Q.  B.,  425.  («)  1  C.  <&  K.,  681. 

(»)  6  M.  4  W.,  138.  (•)  4  B.  A  A.,  352. 

(<)  1  Wm.  Rob.,  346.  (»»)  Law  Rep.,  3  A.  A  E.,  616. 

(»)  6  Bine.  (N.O.),  231.  (")  51  New  York  App.  Ca.,  454. 

(•)  14  C.  B.,  107;  23  L.  J.  (C.P.),  8. 
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conflict  with  the  whole  current  of  authority.  The  question 
is  not  as  to  the  necessity  of  the  thing  supplied  for  the  ship, 
but  the  necessity  for  entering  into  the  particular  contract  for 
the  supply  of  it. 

[They  were  then  stopped  by  the  court.] 

jBrett,  J. :  The  facts  of  the  case  are  as  follows :  The 
plaintiff  supplied  to  the  defendants'  captain  in  a  foreign 
port  goods  wnich  may  be  taken  to  have  been  necessaries  in 
the  sense  that  the  ship  would  not  have  been  fit  to  sail  unless 
somebody  had  supplied  them.  But  it  was  proved  or  admit- 
ted that  the  owners  had  instructed  Boss  &  Co.  to  act  as 
their  agents  for  the  ship  in  the  port,  and  had  supplied  them 
with  funds  for  that  purpose,  and  authorized  them  to  ad- 
vance any  further  sums  that  might  be  necessarjp^  on  their 
credit.  It  was  also  admitted  that  Boss  &  Co.  being  so  in- 
structed to  act  as  agents  for  the  management  of  the  ship  in 
the  port,  as  such  agents,  were  ready,  and  willing,  and  able 
to  advance  any  sums  which  might  be  required  for  the  ship. 
The  captain  who,  in  fact,  knew  of  this,  though  I  do  not  say 
his  knowledge  was  material,  fraudulently  gave  orders  to 
the  plaintiff  for  supplies  to  be  advanced  on  the  credit  of 
the  owners.  The  plaintiff  was  altogether  innocent  of  the 
fraud,  and  was  also  ignorant  *of  the  authority  given  [335 
to  Ross  &  Co.  and  of  the  fact  of  their  being  agents  for  the 
ship.  The  jury  found  that  the  plaintiff  might  by  reason- 
able inquiry  have  known  that  Ross  &  Co.  were  such  agents, 
and  were  authorized  to  advance  money  for  the  purposes  of 
the  ship.  Under  these  circumstances  the  plaintiff  having 
afforded  supplies  for  the  ship,  brought  this  action  against 
the  defendants  for  money  advanced  and  goods  supplied  for 
the  use  of  the  ship,  on  an  alleged  contract  to  repay  such 
money  and  to  pay  for  such  supplies.  One  point  that  was 
taken  was,  that  though  the  captain  was  not  entitled  to  bor- 
row money  and  pledge  the  owners'  credit,  yet  he  having  done 
so,  the  defendants  had  ratified  his  acts.  There  is  no  doubt 
they  could  so  ratify  them,  but  to  prove  such  ratification  it 
was  necessary  to  snow  that  they  acted  with  knowledge  of 
the  circumstances.  There  was  no  evidence  of  this,  and 
therefore  it  seems  to  us  there  was  no  ratification.  The  case 
therefore  is  the  ordinary  case  of  money  lent,  and  goods  sup- 
plied, on  the  order  of  the  captain.  Now,  there  was  no  ac- 
tual contract  between  the  plaintiff  and  defendants,  the 
contract  being  in  point  of  fact  made  between  the  captain 
and  the  plaintiff,  and  the  defendants  are  not  bound  unless 
the  captain  had  authority.  It  was  said  that  the  captain  is 
the  general  agent  of  the  owners.  That  proposition  cannot 
9  Eng.  Rep.  54 
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be  supported  in  the  fullest  sense  of  the  terms  in  which  it 
was  stated.  The  captain  has  authority  to  bind  the  owners 
to  pay  for  supplies  or  repay  money  advanced,  only  when 
the  necessity  oi  the  case  gives  him  that  authority.  In  order 
to  give  rise  to  that  authority  it  has  for  many  years  been 
recognized  that  two  things  are  necessary ;  first,  it  must  ap- 
pear that  the  money  borrowed  or  goods  supplied  were 
necessary  for  the  use  of  the  ship,  not  absolutely  necessary, 
but  reasonably  necessary  according  to  the  ordinary  course 
of  prudent  conduct  in  the  opinion  of  the  jury ;  secondly,  it 
is  not  sufficient  that  the  moneys  lent,  or  goods  supplied, 
were  necessary  for  the  ship's  use,  but  it  must  be  shown  also 
that  it  was  reasonably  necessary  that  the  captain  should 
obtain  or  order  them  on  the  owner's  credit.  Ii  the  captain 
be  in  a  foreign  port,  and  the  owner  is  not  there,  and  there  is 
no  apent  of  nis  there,  and  the  captain  has  not  himself  been 
put  in  funds  by  the  owner,  then  it  may  be  reasonably  neces- 
sary that  he  should  order  supplies  on  the  owner's  credit  for 
336]  the  necessary  purposes  of  the  ship,  as  in  *the  case  of 
Edwards  v.  Hwoetl^ ;  but  if  he  is  either  in  a  port  in  the 
owner's  country  or  a  foreign  port,  and  the  owner  is  there 
with  means  to  pay  for  goods  or  credit  to  order  them  for 
himself,  the  owner  is  the  master  of  affairs,  and  there  is  no 
necessity  for  the  captain  to  order  them  br  to  pledge  the 
owner's  credit,  and  so  there  is  no  necessity  for  the  captain's 
making  a  contract  to  bind  the  owner.  Accordingly,  if  it  be 
found  that  the  owner  is  present  at  the  port,  and  has  the 
means  or  credit  to  obtain  supplies,  I  think  it  is  the  law  of 
England  that  the  judge  should  direct  the  jury  that  there  is 
no  necessity  for  any  authority  on  the  part  of  the  captain, 
and  the  jury  would  not  be  justified  in  finding  that  there  was 
any  such  necessity.  The  same  principle  applies  even  when 
the  owner  is  not  present,  if  he  has  either  in  a  port  in  his  own 
or  a  foreign  country  constituted  an  agent  to  stand  in  his 
place,  and  entrusted  such  agent  with  his  discretion  to  act  in 
the  management  of  the  ship,  and  such  agent  has  undertaken 
and  has  tne  necessary  means  or  credit  to  do  so.  In  such 
case  the  agent  represents  the  owner,  and  the  captain  as  ser- 
vant of  the  owner  is  bound  to  act  under  liis  directions,  and 
has  no  authority  to  act  for  himself  in  the  matter.  This 
view  of  the  law  appears  to  be  supported  by  all  the  authori- 
ties. The  leading  case  on  the  subject  is  Arthur  v.  Bar- 
ton  ('),  and  the  opinion  there  expressed  by  Lord  Abinger  as 
a  summary  of  all  the  previous  authorities  has  always  been 
held  as  a  correct  expression  of  the  law.     That  opinion  has 

(»)  14  C.  B.,  107 ;  23  U  J.  (C.P.),  8.  O  C  M.  A  W.,  138. 
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always  been  quoted  with  approbation  ever  since;   it  has- 
never  to  my  knowledge  been  questioned  and  has  been  copied 
into  all  the  text  books,  as  for  example,  Abbott  on  Shipping, 
11th  ed.  p.  114 ;  SmitKs  Mercantile  Law,  7th  ed.  p.  128,  and 
McLachtan  on  Merchant  Shipping,  p.  131. 

Mr.  Benjamin  contended  that  the  general  law  is  that  the 
master  has  an  implied  authority  to  bind  the  owner  in  respect 
of  all  thines  that  are  necessary  for  the  navigation  of  the 
ship ;  but  the  question  upon  which  the  extent  of  this  propo- 
sition depends  is  the  meaning  of  the  term  "necessary." 
That  was  discussed  in  Arthur  v.  Barton  (*),  and  the  limita- 
tion of  the  meaning  of  the  term  there  laid  down  is  that  the 
necessity  of  the  thing  depends  not  only  on  the  question 
whether  it  is  necessary  for  the  use  of  the  ship,  but  *on  [337 
the  question  whether  the  owner  is  himself  present  at  the 
port  or  has  an  authorized  agent  there.  Mr.  McLachlan^  in 
his  work  on  Merchant  Shipping,  p.  131,  correctly  states  the 
law  as  follows:  "As  appears  from  those  early  cases,  but 
especially  the  last,  there  are  well-defined  limits  to  the  exer- 
cise of  this  authority  on  the  part  of  the  master.  First,  in 
cases  where  the  owner  or  his  agent  is  at  the  port  of  thef 
ship's  anchorage,  or  so  near  to  it  as  to  be  reasonably  ex- 
pected to  interfere  personally,  the  master  cannot,  without 
special  authority  for  the  purpose,  pledge  the  owner's  credit 
for  the  ship's  necessities."  And  further :  "  This  authority 
of  the  master,  when  it  exists,  extends  only  to  such  things 
as  a  prudent  man  would  deem  reasonably  necessary  and 
proper  to  be  done  or  supplied  for  the  purpose  of  the  voyage 
on  which  the  vessel  is  engaged." 

Two  elements  therefore  are  essential  to  the  captain's  au- 
thority :  first,  that  the  goods  supplied  should  be  such  as  it 
must  be  taken  the  owner,  if  present,  would,  as  a  prudent 
man,  have  thought  necessary ;  and,  secondly,  that  neither 
the  owner  nor  a  recognized  agent  of  the  owner,  able  to  pay 
for  the  supplies  or  to  obtain  them  on  credit,  should  have 
been  present  at  the  port.  If  the  plaintiff  fails  in  proving 
the  existence  of  either  of  these  elements,  he  fails  in  proving 
the  necessary  authority  to  bind  the  defendants.  This  doc- 
trine is  in  accordance  with  the  law  with  regard  to  hypothe- 
cation. No  captain  is  entitled  to  hypothecate  the  ship 
unless  the  necessity  of  the  case  gives  him  authority.  And 
it  is  essential  to  such  authority  that  neither  the  owner  nor 
any  authorized  agent  of  his  should  be  at  hand ;  and  it  is 
necessary  in  this  case,  on  account  of  the  onerous  nature  of 
the  obligation,  that  the  money  should  have  been  procurable 

(')  6  M.  A  W.,  138. 
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by  no  other  means  than  the  hypothecation  of  the  ship. 
Tjnless  these  conditions  exist,  however  necessary  the  ad- 
vance may  have  been  for  the  purposes  of  the  ship,  there  is 
no  authority  on  the  part  of  the  captain.  In  these  cases  at- 
tempts have  been  made  to  contend  that  if  the  person  advanc- 
ing money  did  not  know  that  the  owner  or  his  acent  was  at 
hand,  he  was  entitled  to  charge  the  owner,  on  the  order  of 
the  captain  as  a  general  agent ;  but  it  has  invariably  been 
held  that  the  absence  of  knowledge  on  the  part  of  the  person 
making  the  advance  was  immaterial. 

The  same  law  applies  to  the  captain's  right  to  sell  part  of 
3381  the  ^cargo.  It  has  been  said  that  the  decision  in  The 
Faiihfvl  Q)  has  broken  in  upon  the  previous  line  of  author- 
ity on  this  subject.  I  have  the  utmost  respect  for  the  opin- 
ion of  Dr.  Lusnington,  than  whom  a  more  accurate  lawyer 
never  sat  on  the  bench ;  but  I  feel  bound  to  say  that  some 
of  the  views  thrown  out  bv  him  in  that  case  seem  to  me  to 
be  novel,  and  I  doubt  whetner  they  can  be  sustained.  But 
even  if  they  could,  thev  would  not  assist  the  plaintiff  in  this 
case,  for  the  finding  of  the  jurv  takes  the  case  out  of  the 
limitation  suggested  in  The  Paithfvli^).  I  do  not  think 
that  the  American  case  that  was  cited  in  any  way  derogates 
from  the  view  expressed  in  Arthur  ^ij.  Barton  (*)  and  the  pre- 
vious English  authorities. 

For  these  reasons  I  think  that,  on  proof  that  Ross  &  Co. 
were  the  agents  of  the  owners  for  the  management  of  the 
ship  at  the  port,  and  had  undertaken  and  were  ready  and 
able  to  act  as  such,  the  judge  ought  to  have  directed  the 
jury  that  there  was  no  case  lor  the  plaintiff,  and  that  this 
rule  should,  therefore,  be  made  absolute. 

Denman,  J.:  I  am  of  the  same  opinion.  The  case  of 
Arthur  V.  Barton  (*),  which  has  been  relied  on  for  the  defen- 
dants, does  not,  it  is  true,  contain  an  actual  ruling  on  the 
Eoint  now  in  c[uestion,  but  only  a  dictum.  That  dictum^ 
owever,  is  entitled  to  the  greatest  weight.  It  was  delivered 
in  a  case  in  the  argument  of  which  the  whole  of  the  law  on 
this  subject  had  been  brought  before  the  court,  and  it  has 
been  adopted  and  approved  of  in  subsequent  cases  and  the 
text  boots.  \m  Maude  and  PoUocKs  Merchant  Shipping, 
3d  ed.  p.  112,  the  law  is  thus  stated :  "  This  implied  author- 
ity does  not  usually  exist  in  cases  where  the  owner  can  him- 
self personally  interfere,  as,  for  instance,  when  the  ship  is  in 
a  port  where  the  owner  resides,  or  at  which  he  has  before- 
hand appointed  an  agent." 

In  all  the  statements  of  the  law  of  the  subject  it  seems 

(')  31  L.  J.  (P.M.  *  A.).  81.  O  6  M.  A  W.,  138. 
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always  to  be  assumed  that  it  is  well  settled  that  the  captain 
has  no  authority  to  pledge  the  owner's  credit  when  he  has 
an  authorized  agent  in  the  port.  Though  there  is  no  case 
actually  deciding  the  point,  all  the  cases  seem  to  corroborate 
this  view.  In  all  the  *decisions  with  respect  to  a  ship  [339 
in  her  home  port,  the  question  whether  the  master  was  jus- 
tified in  pledging  the  owner's  credit  seems  to  have  been 
made  to  turn  on  the  question  whether  there  was  any  person 
at  hand  who  might  more  properly  be  considered  as  having 
authority  to  pledge  such  credit ;  and  it  seems  to  have  been 
generally  recognized  that  if  there  were  an  agent  of  the  owner 
present  at  thejport  he  would  be  the  proper  person  to  bind 
the  owner.  With  regard  to  the  question  of  ratification  I 
agree  with  my  Brother  Brett.  In  the  view  we  have  taken, 
the  finding  that  the  plaintiff  might  have  ascertained  that 
Ross  &  Co.  were  defendants'  agents  becomes  immaterial, 
but  it  may  be  remarked  that  even  if  the  view  alleged  to 
have  been  taken  in  the  case  of  T?ie  Faithful  Q)  be  cor- 
rect, the  finding  of  the  jury  prevents  its  having  any  apjjlica- 
tion  to  the  present  case,  and  so  qucLcuToque  ma  the  plaintiff 
must  fail. 

Rvle  absolute. 

Attorneys  for  plaintiff :  Steoens^  Wilkinson  &  Harris. 
Attorneys  for  defendants :  Field  &  Roscoe^for  Bateson. 

0)  81  L.  J.  (P.M.  4  A.),  81. 


[Law  Reports,  9  Common  Pleas,  889.] 
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Bows,  Appellant ;  Fenwick,  Respondent. 

UnLawfuUy  imng  a  "  Place**  for  the  Purpose  of  BMng,  within  16  d:  11  Viet, 
c  119,  8,  8. 

The  appellant  was  on  a  racecourse  standing  on  a  stool,  over  which  was  a  large 
nmbrella,  similar  to  a  carria^ce  umbrella,  capable  of  covering  several  persons,  the 
stock  being  made  in  joints  like  that  of  a  sweep's  brush,  so  as  to  be  taken  in  pieces, 
and  was  fastened  in  the  ground  with  a  spike.  The  umbrella  when  open  was 
seven  or  eight  feet  high.  It  was  a  showery  day ;  but  the  umbrella  was  kept  up 
rain  or  dry.  On  the  umbrella  was  painted  in  lam  letters  "  G.  Bows,  Victoria 
Club,  Leeds."  There  was  also  a  card  exhibited,  on  wnich  were  the  words,  "  We  pay 
fJI  bets  first  past  the  post."  The  defendant  was  calling  out,  offering  to  make  bets ; 
and  he  was  seen  to  make  several  bets,  the  money  being  deposited  with  him,  and  for 
which  he  gave  a  ticket : 

Hdd,  that  the  appellant  was  using  a  fixed  and  ascertained  "  place  "  for  the  purpose 
of  betting  with  persons  resorting  thereto,  and  was  properly  convicted  thereof  under 
16  A  17  Vict.  c.  119,8.  8. 
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Case  stated  by  justices  pursuant  to  20  &  21  Vict.  c.  43. 

At  a  petty  session  of  the  peace  holden  in  and  for  the  city 
340]  of  *(Jhester  on  the  14th  of  June,  1873,  George  Bows 
was  charged  with  having  on  the  9th  of  May,  1873,  in  the  said 
city  and  borough,  being  then  the  occupier  of  a  certain  place, 
to  wit,  a  standing  on  tne  Roodee  there  situate,  unlawfully 
used  the  said  standing  for  the  purpose  of  betting  with  per- 
sons resorting  thereto,  upon  certain  events  and  contingencies 
of  and  relating  to  a  certain  horse-race,  contrary  to  s.  1  of  the 
statute  16  &  17  Vict.  c.  119. 

It  appeared  from  the  evidence  that,  on  the  day  in  ques- 
tion, during  the  Chester  races,  the  defendant  was  on  the 
Roodee  or  race-course,  standing  on  a  stool  about  2  ft.  6  in. 
high,  over  which  was  a  large  umbrella,  similar  to  a  carriage 
umbrella,  capable  of  covering  several  persons,  the  stock  be- 
ing made  in  joints  like  that  of  a  sweep's  brush,  so  as  to  be 
taken  in  pieces,  and  was  fastened  in  the  ground  with  a 
spike.  The  umbrella  when  opened  was  7  ft.  or  8  ft.  high. 
It  was  a  showery  day ;  but  tne  umbrella  was  kept  up  rain 
or  dry.  On  the  umbrella  was  painted  in  large  letters,  *'G. 
Bows,  Victoria  Club,  Leeds."  There  was  suso  a  card  ex- 
hibited, on  which  were  the  words,  "We  pay  all  bets  first 
past  the  post."  The  defendant  was  calling  out,  offering  to 
make  bets ;  and  he  was  seen  to  make  several  bets,  the  money 
being  deposited  with  him  at  the  time,  and  for  which  he  gave 
a  ticket. 

It  was  contended  on  behalf  of  the  defendant  that  the  stool 
and  umbrella  did  not  constitute  a  ''place"  within  the  mean- 
ing of  the  act  of  Parliament,  16  &  17  Vict.  c.  119,  s.  1 ;  but, 
the  justices  being  of  opinion  that  they  did,  they  convicted 
the  defendant  in  a  penalty  of  £6. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
stool  and  umbrella  used  as  aforesaid  by  the  defendant  did 
constitute  a  "place"  within  the  terms  of  the  act  of  Parlia- 
ment and  section  above  referred  to. 

Straight^  for  the  appellant :  The  conviction  was  wrong. 
The  16  &  17  Vict.  c.  119,  intituled  "An  act  for  the  suppres- 
sion of  betting-houses,"  recites  that  "a  kind'bf  gaming  has 
of  late  sprung  up,  tending  to  the  injurj^  and  demoralization 
of  improvident  persons,  by  the  opening  of  places  called 
betting-houses  or  offices,  and  the  receiving  of  money  in  ad- 
vance by  the  owners  or  accupier^  of  such  houses  or  offices, 
341]  or  by  other  persons  acting  on  their  behalf,  *on  their 
promises  to  pay  money  on  events  of  horse-races  and  the  like 
contingencies,"  and  enacts  (by  s.  1)  that  "no  house,  office, 
room,  or  other  place  shall  be  opened,  kept,  or  used,"  for 
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the  purposes  mentioned  in  the  preamble ;  and  s.  3  enacts 
that  "any  person  who,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes  herein- 
before mentioned,  or  either  of  them,  &c.,  and  any  person 
having  the  care  or  management  of  or  in  any  manner  assist- 
ing in  conducting  the  business  of  any  house,  office,  room,  or 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or 
any  of  fliem,"  shall,  on  summary  conviction  before  two  jus- 
tices, be  liable  to  a  penalty  not  exceeding  £100.  The  ques- 
tion is  whether  the  stool  and  umbrella  described  in  the  case 
constituted  an  "office,  room,  or  other  place,"  within  s.  3  of 
the  statute.  In  Daggett  v.  Gatterns  (*),  the  Exchequer 
Chamber,  reversing  tne  judgment  of  this  court  (*),  held  that 
the  habitual  use  of  a  spot  in  a  public  park  for  the  receiving 
of  deposits,  to  return  a  larger  sum  on  the  contingency  of  a 
particular  horse  winning  a  race,  was  not  the  using  of  a 
*'plac«"  for  such  purpose,  within  the  meaning  of  the  act; 
Bramwell,  B.,  saying:  "The  object  of  the  statute  was  to 
put  down  ascertained  places  of  resort  for  gambling.  I  think 
tlie  place  in  question  was  not  a  place  of  that  sort  within  the 
contemplation  of  the  act.'' 

[Lord  Coleridge,  C.J.:  Shaw  v.  Morley  (')  is  more  like 
this  case.  On  land  adioinine  a  race-course,  and  just  outside 
an  enclosure  reserved  for  ticket-holders,  was  a  long  strip  of 
ground  of  6  ft.  wide,  bounded  on  one  side  by  an  iron  railing 
which  surrounded  the  enclosure,  on  the  other  side  by  a  per- 
manent wooden  paling  facing  the  open  ground.  Within  this 
strip  were  placed  temporary  wooden  structures,  in  which 
during  the  races  the  business  of  betting  was  carried  on. 
There  were  desks  fronting  both  ways,  and  at  each  desk  was 
a  clerk  with  a  book,  and  a  person  standing  in  front  of  each 
desk  conducted  the  business  on  behalf  of  the  person  who 
rented  the  strip  of  land,  and  the  bets  were  recorded  by  the 
clerk.  At  one  of  these  structures  the  appellant  conducted 
this  *business.  On  an  appeal  from  a  conviction  under  [342 
16  &  17  Vict.  c.  119,  s.  3,  the  Court  of  Exchequer  held  that 
this  structure  was  an  "office"  and  a  "place"  within  the 
meaning  of  the  statute,  and  that  the  appellant  was  rightly 
convicted.  Kelly,  C.B.,  in  giving  judgment,  says:  "This 
structure  was  clearly  a  place  and  an  office  opened,  kept, 
and  used  for  the  purpose  of  carrying  on  the  business  of 
which  tlie  appellant  had  the  care  and  management,  or  which 

0)  19  C.  B.  (N.S.),  766 ;  84  L.  J.  (C.P.),  (»)  17  C.  B.  (N.S.),  669 ;  84  L.  J.  (O.P.), 
169.  46. 
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he  assisted  in  conducting.  If  on  the  grounds  urged  by  the 
appellant  we  were  to  determine  to  the  contrary,  at  once  bet- 
ting oflBces  copied  from  the  words  in  which  this  structure  is 
described  would  throughout  England  set  the  act  at  defiance. 
It  is  no  matter  whether  there  is  a  roof  or  none,  or  whether 
the  structure  is  removable  or  fastened  to  the  earth ;  it  is 
clearly  an  office  within  the  meaning  of  the  act.  Then,  was 
the  business  conducted  by  the  appellant  the  business  pro- 
hibited by  the  act  1  The  preamoie  shows  that  it  is  within 
the  intent  of  the  act;  for,  the  mischief  recited  is  exactly 
gaming  of  the  description  which  was  here  conducted  by  the 
appellant,  carried  on  bjr  means  of  an  office.  And,  further, 
the  business  described  m  the  first  section,  and  the  conduct- 
ing of  which  in  an  office  kept  for  that  purpose  is  made  penal 
by  s.  3,  is  exactly  the  business  described  in  the  case  as  con- 
ducted by  the  appellant ;  from  the  beginning  to  the  end, 
what  has  been  done  is  the  very  thing  to  prevent  which  the 
act  was  passed."  And  Martin,  B.,  adds:  ''The  structure 
described  was  both  an  office  and  a  place.  It  is  equally  clear 
that  the  appellant  has  done  in  this  place  what  tne  act 
declares  to  be  illegal."  I  am  unable  to  distinguish  the  stool 
and  umbrella  in  this  case  from  the  stool  and  desk  there.] 

The  words  "other  place,"  in  the  statute,  mean  a  place 
q/usdem  generis  with  tnose  specifically  described.  In  Shaw 
V.  Morley  (*),  there  was  a  desk,  the  usual  furniture  of  an 
**  office,"'  and  the  party  no  doubt  paid  rent  for  the  nse  of 
the  spot. 

[;Lobd  Coleridge,  C.  J. :  *  *  Other  place ' '  must  mean  some- 
thing different  from  an  ''office"  or  *'room."  It  cannot  be 
denied  that  this  case  is  directly  within  the  mischief  pointed 
at  by  the  act.] 

In  Doggett  v.  Catterns^  Bramwell,  B.,  says  (*) :  "The  ob- 
ject of  tne  statute  was  to  put  down  ascertained  places  of 
343]  resort  for  ^gambling.  I  think  the  place  in  question 
was  not  a  place  of  that  sort  within  the  contemplation  of 
the  act"  ^ 

[Brett,  J.:  Wonld  a  space  of  ground  enclosed  with 
stakes  and  ropes,  like  a  prize-ring,  be  a  "place"  within  the 
act  ?    Or  a  wagon  with  an  awning  ?] 

Nothing  can  be  said  to  be  a  fixed  or  ascertained  place 
from  which  the  occupant  might  be  ordered  to  move  on. 

No  counsel  appeared  for  the  respondent 

Lord  Coleridge,  C.J.:  I  am  oi  opinion  that  this  convic- 
tion should  be  affirmed.  It  proceeds  in  terms  upon  s.  1  of 
16  &  17  Vict.  c.  119,  which  enacte  ''that  no  house,  room,  or 

(»}  Law  Rep.,  3  Ex.,  137.  (•)  19  C.  B.  (N.S.),  at  p.  767. 
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oflier  place  shall  be  opened,  kept,  or  nsed"  for  the  purposes 
mentioned  in  the  preamble,  viz.  the  receiving  of  money  in 
advance  by  the  owners  or  occupiers  of  such  houses  or  offices, 
or  by  other  persons  acting  on  tneir  behalf,  on  their  promises 
to  pay  money  on  events  of  horse-races  and  the  like  contin- 

Sencies.  Then  comes  s.  2,  which  enacts  in  the  same  words 
iat  "everv  house,  room,  office,  or  place  opened,  kept,  or 
used  for  the  purposes  aforesaid,  or  any  of^them,  shall  be 
taken  and  deemed  to  be  a  common  gaming  house  within  the 
meaning  of  8  &  9  Vict.  c.  109.^  And  then  comes  s.  3,  upon 
which  m  truth  this  conviction  must  be  sustained,  which 
enacts  that  "aJ^  person  who,  being  the  owner  or  occuj)ier 
of  any  house,  omce,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  lor  the  pur- 
poses hereinbefore  mentioned,  or  either  of  them,  &c.,  and 
any  person  having  the  care  or  management  of  or  in  any 
manner  assisting  in  conducting  the  business  of  any  house, 
office,  room,  or  place  opened,  kept,  or  used  for  the  purposes 
aforesaid  or  any  (^f  them,"  shall,  on  summary  conviction 
before  two  justices,  be  liable  to  a  penalty  not  exceeding 
JEIOO. 

The  facts  found  by  the  magistrates  are  these :  During  the 
Chester  races  the  appellant  was  on  the  race-course,  standing 
on  a  stool  about  two  feet  six  inches  high,  over  which  was  a 
large  umbrella,  similar  to  a  carriage  umbrella,  capable  of 
covering  several  persons,  the  stock  being  made  in  jomts  like 
that  of  a  sweep's  brush,  so  as  to  be  taken  in  pieces,  and 
was  fastened  in  the  ground  with  a  spike.  The  umbrella 
when  opened  was  seven  or  eight  feet  *high.  It  was  a  [344 
showerv  day ;  but  the  umbrella  was  kept  up,  rain  or  dry.  On 
the  umoreUa  waspainted  in  large  letters  **^&.  Bows,  Victoria 
Club,  Leeds."  Tnere  was  also  a  card  exhibited,  on  which 
were  the  words  '*  We  pay  all  bets  first  past  the  post."  The 
appellant  was  calling  out,  offering  to  make  bets :  and  he 
was  seen  to  make  several  bets,  the  money  being  deposited 
with  him  at  the  time,  and  for  which  he  gave  a  ticket.  It  irf 
plain  that  the  appellant  was  (provided  the  stool  and  umbrella 
constituted  an  office,  room,  or  place  within  the  meaning  of 
the  act),  publicly  using  them  for  a  purpose  prohibitea  by 
the  act  The  only  question  raised  before  us  was,  whether 
or  not  thejr  did  constitute  an  office,  room,  or  other  place. 
Now  the  thing  described  clearly  was  not  a  house  or  a  room. 
Was  it  an  office  or  other  place  ?  Possibly  it  might  be  said 
to  be  in  some  sense  an  office :  but  I  am  of  opinion  that  at  all 
events  it  was  a  ''place."  It  was  an  ascertained  spot  where 
the  appellant  for  the  time  at  least  carried  on  the  business  of 
9  Eng.  Rep.  65 
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betting  with -all  persons  who  might  resort  thither  for  that 
purpose.  The  card  connected  with  the  umbrella  and  the  in- 
scription upon  it  clearly  indicated  a  fixed  and  ascertained 
place  used  by  the  appellant  for  a  purpose  prohibit^  by 
the  act. 

This  statute  is,  no  doubt,  an  interference  with  the  liber- 
ties of  the  subject,  and  is  therefore  to  be  construed  strictly. 
Two  cases  upon  it  have  been  referred  to,  the  one,  Doggett  v. 
OaUernsi^^  a  decision  of  this  court,  reversed  by  the  Ex- 
chequer unamber  (*),  the  other  a  decision  of  the  Court  of 
Exchequer,  Shaw  v.  Morlep  (").  In  Doggett  v.  Catterns  C) 
this  court  held  that  the  habitual  use  of  a  sj)ot  in  a  public 
park  where  the  party  walked  about  receiving  deposits,  to 
return  a  larger  sum  on  the  contingency  of  a  particular  horse 
winning  a  race,  was  the  using  of  a  "place"  for  suchpurpose 
within  the  meaning  of  the  act.  The  Exchequer  Chamber 
reversed  that  decision,  though  upon  conflicting, — ^I  will  not 
say  inconsistent, — ^grounds ;  the  Liord  Chief  Baron  thinking 
that  the  circumstance  of  the  place  being  open  to  the  sky  or 
the  structure  not  being  fixed  to  the  earth  did  not  prevent  its 
being  an  office  or  a  plsu^e  within  the  meaning  of  the  act ;  and 
345T  Bramwell,  B.,  being  of  *opinion  that  the  object  of  the 
legislature  was  to  put  down  betting  of  the  kind  described  in  an 
ascertained  place  to  which  people  might  resort  for  the  pur- 

S3se  of  doing  that  which  the  act  mtended  to  prohibit 
ne  half  of  the  court  a^eed  with  the  Lord  Chief  Baron,  and 
the  other  half  with  Mr.  Baron  Bramwell.  It  is  enough, 
however,  to  say  that  this  case  is  not  governed  by  that  case- 
There  was  there  no  ascertained  ]3lace  within  the  ambit  of  the 
park  in  which  the  appellant  carried  on  his  avocation.  With- 
out, therefore,  auarrelling  with  the  decision  of  the  Exchequer 
Chamber,  which  does  not  at  all  interfere  with  our  present 
judgment,  we  find  in  Shaw  v.  Morley  (')  a  case  exactly  all 
fours  with  the  present.  I  have  already  stated  the  focts  of 
that  case,  and  the  observations  of  Lord  Chief  Baron  Kelly 
and  Martin,  B.,  thereon.  The  circumstances  are  not  exactly 
the  oame  as  here ;  but  they  are  much  more  like  them  than 
those  of  Doggett  v.  Caiterns  (*),  and  the  reasoning  of  the 
judges  carries  me  to  the  conclusion  I  have  arrived  at.  There 
IS  a  sufficient  fixity  of  the  structure  by  means  of  the  spiked 
umbrella  to  bring  the  case  within  the  words  of  the  act,  as  it 
is  clearly  within  the  mischief,  and  our  judgment  is  not  op- 

(>)  19  C.  B.  (N.a),  766 ;  84  L.  J.  (C.P.),        Ci  H  C.  R  (N.S.),  669 ;  84  L.  J.  (C J>.), 
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posed  to  any  case  that  I  have  been  able  to  find.    The  con- 
viction must  be  affirmed. 

Brett,  J. :  When  the  act  of  Parliament  in  question  passed, 
the  legislature  had  not  made  up  its  mind  to  prohibit  gaming 
altogether.  But  what  it  did  mean  to  prohibit  was  that 
which  is  described  in  the  preamble,  viz.,  a  kind  of  ganring 
which  had  of  late  sprung  up,  tending  to  the  injury  and  de- 
moralization of  improvident  persons,  "by  the  opening  of 
places  called  betting-houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of  such  houses 
or  omces,  or  by  other  persons  acting  on  their  behalf,  on 
their  promises  to  pay  money  on  events  of  horse-races  and  the 
like  contingencies."  That  discloses  the  kind  of  gaming 
which  was  sought  to  be  suppressed.  The  enacting  part  of 
s.  1  then  provides  that  "no  house,  office^  room,  or  other  place 
shall  be  opened,  kept,  or  used"  for  the  purposes  mentioned 
in  the  preamble.  And  then  s.  3  enacts  that  "any  i)erson 
who,  being  the  *owner  or  occupier  of  any  house,  offixie^  [346 
room,  or  other  pldce^  or  a  person  using  the  same,  shall  open, 
keep,  or  use  the  same  for  the  purposes  hereinbefore  men- 
tioned, or  either  of  them,  &c.,  and  any  person  having  the 
care  or  management  of  or  in  any  manner  assisting  in  con- 
ducting the  business  of  any  house,  office^  room,  or  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,"  shall  on  summary  conviction  be  liable  to  a  penalty. 
It  would  seem,  therefore,  that  the  kind  of  gaming  prohibited 
is  the  opening  and  keeping  a  place  for  the  purpose  of 
gaming  or  betting  with  persons  resorting  thereto, — a  fixed 
place  to  which  all  persons  may  resort.  I  agree  that  it  is 
necessary  that  it  should  be  a  "fixed  place, '^whether  on  a 
race-course  or  elsewhere.  The  remarks  both  of  Pollock, 
C.B.,  and  of  Bramwell,  B.,  in  Doggett  v.  Catterns  Q)  show 
that,  to  bring  it  within  the  statute,  the  place  used  need  not 
be  a  house,  office,  or  room,  but  that  it  must  be  a  &xe6L  and 
ascertained  place.  Now,  was  this  a  fixed  place?  It  was  a 
place  selected  and  fixed  upon  by  the  appellant  for  persons 
who  desired  to  deal  with  him  to  resort  to.  I  therefore  think 
it  was  a  place  within  the  contemplation  of  the  act.  The  ap- 
pellant goes  there  with  a  stool  and  a  thing  which  probably 
IS  not  an  umbrella,  but  is  more  like  an  open  tent.  He  takes 
it.  not  to  shelter  him  from  the  rain^  but  to  be  a  fixed  place. 
The  material  part  of  the  statement  is,  that,  having  fixed  this 
umbrella  or  tent  into  the  ground,  with  his  name  painted  on 
it  and  a  reference  to  a  club  at  Leeds  which  probably  has  no 
existence,  he  exhibits  a  card  with  these  words,  "We  pay 
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aJl  bets  first  past  the  post," — meaning  obviously,  we  pay 
here ;  or,  in  other  words,  if  the  holders  of  tickets  will  resort 
to  or  come  under  this  umbrella  they  will  be  paid,  if  winners. 
The  umbrella  was  intended  as  a  fixed  place  for  persons 
desirous  of  making  bets  to  resort  to,  and  was  clearly  a  place 
within  the  contemplation  of  the  act  as  interpreted  by  this 
court  and  by  the  Exchequer  Chamber  in  Daggett  v.  Cat- 
tems  C).    Mr.  Straight  suggests  that  this  was  not  a  fixed 

Elace,  because  the  appellant  paid  no  rent,  and  was  liable  to 
e  moved  on  by  the  police.    I  must  confess  I  see  no  weight 
in  that  suggestion. 

Denmak,  J. :  I  am  of  the  same  opinion.  I  agree  with  my 
347]  *lord  that  neither  of  the  cases  referred  to  is  absolutely 
in  point.  And  I  think  that  SJiaw  v.  Morley  (*)  approaches 
more  nearly  in  its  circumstances  to  this  case  than  jOoggett  v. 
Catterns  (*)  does.  The  question  is  whether  the  place  used 
by  tiie  apx)ellant  for  the  exercise  of  his  calling  was  an 
^'office"  or  "  other  place"  within  the  meaning  of  s.  3  of  the 
statute.    I  think  it  was.    It  was  enough  that  there  was  a 

Jriece  of  ground  ascertained  and  appropriated  by  the  appel- 
ant for  carrying  on  his  proceedings.  He  stood  upon  a 
stool,  covered  bv  a  large  umbrella,  not  for  the  purpose  of 
sheltering  him  from  the  weather,  but  with  the  inscription 
upon  it  and  the  card  to  indicate  the  spot  to  which  persons 
desirous  of  having  betting  transactions  with  him  might  re- 
sort, and  tiie  kind  of  business  he  was  carrying  on  there ; 
and  the  case  finds  that  he  was  seen  to  make  bets  and  to  issue 
tickets.  I  am  clearly  of  opinion  that  he  was  proi)erly  con- 
victed. Conviction  affirmed. 

Attorneys  for  appellant :  Doyle  &  Edwards^  for  J.  P. 
Ca/rtwrigM^  Chester. 

0)  19  C.  B.  (N.8.),  766;  84  L.  J.  (C.P.),  16».  (•)  Law  Rep.,  8  Ex.,  187. 
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In  the  matter  of  Isabella  Howard. 
In  the  matter  of  Julia  Ashcroft. 

Huihomd  and  Wif^—AeknowUdgrMnt  of  Deed  under  Z  db4  TTm.  4,  e,  ^J^—Affldavit  of 
VerifioaHan — Absence  of  Signature  of  Dtponent — Mankt, 

The  affidavit  verifying  the  certificate  of  an  acknowledgment  taken  by  special  com- 
missioners in  the  East  Indies  left  a  blank  for  the  place  of  abode  of  one  of  the  com- 
missioners ;  but,  as  the  affidavit  stated  that  he  was  "  the  other  commissioner  in  the 
said  certificate  mentioned,**  the  court  allowed  it  to  pass. 

The  affidavit  was  not  signed  by  the  deponent    The  jorat,  however,  stated  that  it 
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was  sworn  before  a  magistrate  and  jnstice  of  the  peace  (who  duly  desoribed  Mb  office 
or  authority)  by  the  deponent : 

JIdd,^upon  the  authority  of  Be  Body  (6  Dowl.  616)  and  Reg.  Gen.  Hilary  Term, 
1863, — ^that  the  defect  was  cured. 

On  the  7th  of  April,  1873,  a  commiBsion  was  issued  from 
this  court  under  tne  3  &  4  Wm.  4,  c.  74,  directing  William 
Chaine,  major  in  the  4th  Hussars,  George  Marriner,  captain 
in  the  58th  regiment  of  Foot,  George  J.  D.  Hay,  toojot  in 
Her  Majestj/s  army^  *and  the  Rev.  M.  S.  I^g,  [348 
chaplain  in  Her  Majesty's  army,  all  residing  at  or  near  to 
KawuU  Pindee,  in  the  iJast  Indies,  or  any  two  of  them,  to  take 
the  acknowledffment  of  Isabella,  wife  of  Frederick  Howard, 
of  Rawull  Pindee  aforesaid,  sergeant  in  the  4th  Hussars. 

The  certificate  of  the  taking  of  the  acknowledgment,  dated 
the  12th  of  December,  1873,  stated  that  Isabella  Howard  ap- 
peared before  Malcolm  S.  Laing  and  G.  J.  Dalrymple  Hay, 
two  of  the  commissioners  in  the  said  commission  named,  and 
produced  an  indenture  bearing  date  the  21st  of  January, 
1873,  and  made  between  Robert  Sheffield  and  Ann  Margaret 
his  wife  of  the  first  part,  Frederick  Howard  and  Isabella  his 
wife  of  the  second  part,  William  Ashcroft  and  Julia  his  wife 
of  the  third  part,  William  Street  of  the  fourth  part,  and 
Thomas  Thorpe  De  Lasaux  and  Robert  Augustus  De  Lasaux 
of  the  fifth  part,  and  duly  acknowledged  me  same. 

This  document  was  signed  "Malcolm  S.  Laing,  chaplain 
of  Rawull  Pindee,"  and  "G.  Dalrymple  Hay,  Lieut. -Col. 
B.S.C." 

The  affidavit  verifying  the  certificate  was  made  by  "Mal- 
colm S.  Laing,  chaplain  of  Rawull  Pindee,  one  of  the  com- 
missioners mentioned  in  the  certificate  hereunto  annexed :" 
but  it  was  not  signed  by  the  deponent.  The  jurat,  however, 
was  as  follows :  "Sworn  before  me  by  the  above  Malcolm 
S.  Laing,  chaplain  of  Rawull  Pindee,  Punjab,  East  Indies, 
this  12th  day  of  December,  1873.  J.  W.  S.  M'Call,  Court 
magistrate  and  J.P." 

In  this  affidavit  the  deponent  stated  that  "the  acknowl- 
edgment therein  mentioned  was  made  by  the  said  Isabella, 
and  the  certificate  signed  by  me  and  Lieutenant-Colonel  G. 

J.  Dalrymple  Hay,  of ,  in  the of ^  the 

other  commissioner  in  the  said  certificate  mentioned,  on  the 
day  and  vear  therein  mentioned,  at  Rawull  Pindee,  in  the 
Punjab  of  East  Indies,  in  my  presence." 

The  officer  having  declined  to  receive  and  file  the  docu- 
ments without  the  order  of  the  court  or  a  judge,  on  the  ground 
of  the  absence  of  complete  identification  of  "Lieut. -Col.  G. 
Dalrymple  Hay"  with  the  "Major  George  J.  D.  Hay"  men- 
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tioned  in  the  commiBsion,  and  also  on  the  ground  of  the 
blanks  in  the  affidavit  of  verification  and  the  want  of  the 
signature  of  the  deponent  thereto,  application  was  made  to 
Archibald,  J.,  at  Cnambers.  That  learned  judge,  without 
expressing  any  opinion,  referred  the  matter  to  the  court. 
349]  *Tnere  was  a  second  commission  of  the  same  date, 
directing  "William  A.  P.  Wyllie,  the  major  commanding 
the  9th  brigade  of  Her  Majesty's  Royal  Artillery,  stationed 
at  Secunderabad,  East  Indies,  Pemberton  Harrison,  a  lieu- 
tenant in  the  same  brigade,  and  J.  J.  Fullarton  Gumming, 
also  a  lieutenant  in  the  same  brigade,  or  any  two  of  them,"' 
to  take  the  acknowledgment  of  Julia,  wife  of  William  Ash- , 
croft,  quarter-master  of  the  said  9th  brigade,  now  stationed 
at  Secunderabad,"  of  the  same  deed.  The  certificate  was 
signed  bv  William  A.  P.  Wyllie  and  Pemberton  Harrison, 
two  of  the  commissioners  named :  and  the  affidavit  of  veri- 
fication, which  was  made  by  Pemberton  Harrison,  contained 
the  same  blanks  as  in  the  former  case,  and  was  also  without 
the  deponent's  signature.  The  jurat,  which  was  in  the  same 
form,  was  signed  "R.  L.  Jones,  magistrate  and  justice  of 
peace  for  Secunderabad." 

The  officer  for  the  same  reasons  declined  to  receive  and  file 
these  documents : 

MacTde-Moir  moved  that  the  officer  be  directed  to  receive 
and  file  the  acknowledgments  and  affidavits,  notwithstand- 
ing these  irregularities.  The  omission  of  Col.  Hay's  place 
of  abode  in  the  affidavit  of  verification  by  his  co-commissioner 
is  cured  by  the  statement  in  that  affidavit  that  the  acJaiowl- 
edgment  therein  mentioned  was  made  by  the  party  and  the 
certificate  signed  by  the  deponent  and  oy  Col.  Hay,  "the 
other  commissioner  in  the  said  certificate  mentioned."  Al- 
though the  place  of  abode  of  Col.  Hay  is  not  filled  in,  he  is 
sufficiently  identified  by  his  rank  in  the  army  (he  having 
taken  a  step  since  the  commission  was  sent  out)  and  the 
number  of  his  regiment.  The  omission  of  a  deponent's  ad- 
dition in  an  affidavit  was,  in  Seymour  v.  Maddox  (*),  held  to 
be  a  mere  irregularity. 

[Brett,  J.:  Mr.  Laing's  affidavit  seems  to  cure  that 
defect.] 

The  next  objection  is  that  the  deponent  Laing  has  not 
signed  the  affidavit  of  verification.  That,  however,  it  is  sub- 
mitted, is  cured  by  the  rule  of  Court  of  Hilary  Term,  1863, 
which  provides  that  "with  resjtect  to  acknowledgments  of 
deeds  by  married  women,  taken  in  any  colony  or  foreign 
possession  being  part  of  the  dominions  of  Her  Majesty,  it  is 
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ordered  that  affidavits  verifying  *the  same  made  be-  [350 
fore  any  court,  or  judge,  magistrate,  commissioner,  notary 
public,  or  other  person  authorized  to  administer  an  oath,  and 
containing  in  the  jurat  a  statement  by  such  court  or  judge, 
magistrate,  commissioner,  notary  public,  or  other  person,  of 
the  name  or  title  of  the  office  or  authority  which  he  or  thejr 
respectively  hold  and  execute,  shall  be  received  as  a  suffi- 
cient compliance  with  the  requirements  of  3  &  4  Wm.  4,  c.  74, 
8.  86,  relating  to  affidavits  of  verification."  It  is  enough, 
therefore,  that  the  affidavit  is  signed  by  the  magistrate  before 
whom  the  deponent  is  sworn.  In  the  case  of  lie  Eady  (*), 
the  affidavit  was  signed  by  the  judge  before  whom  it  was 
sworn,  and  not  by  the  deponent,  it  being  contrary  to  the 

Eractice  of  the  courts  in  Germany  that  anv  signature  should 
e  attached  to  an  affidavit  except  that  of  the  judge  before 
whom  the  oath  is  administered :  and  the  court  allowed  the 
acknowledgment  to  be  filed. 

[Lord  Coleridge,  C.J.:  There  was  evidence  before  the 
court  there  that  the  course  which  had  been  adopted  was  that 
which  is  regularly  taken  in  Germany.] 

It  is  enough  if  the  court  is  fairly  satisfied  that  the  author- 
ity delegated  to  the  special  commissioners  has  been  duly 
exercised,  and  that  the  requirement  of  the  acts  of  Parliament 
and  of  the  rules  of  court  have  been  substantially  observed. 

Lord  Coleridge,  C.  J.:  I  think  these  documents  may  be 
filed.  The  3  &  4  Wm.  4  gives  power  to  the  Chief  Justice  of 
this  court,  by  s.  73,  to  appoint  special  commissioners  for  the 
purpose  of  taking  the  acknowledgments  of  deeds  by  mar- 
ried women  in  the  colonies.  We  have  before  us  a  commis- 
sion duly  issued  appointing  William  Chaine,  major  in  the 
4th  Hussars,  George  Marriner,  captain  in  the  58th  regiment 
of  Foot,  George  J.  D.  Hay,  major  in  Her  Majesty's  army, 
and  the  Rev.  M.  S.  Laing,  chaplain  in  Her  Majesty's  army, 
all  residing  at  or  near  to  Kawull  Pindee,  in  the  East  Indies, 
or  any  two  of  them,  to  take  the  acknowledgment  of  Isabella, 
wife  of  Frederick  Howard,  of  Rawull  Pindee,  sergeant  in 
the  4th  Hussars.  The  deed  is  before  us  dated  the  21st  of 
January,  1873 :  and  there  is  a  certificate,  dated  the  12th  of 
December,  1873,  signed  by  Malcolm  S.  Lain^,  and  G.  J.  Dal- 
rymple  Hay,  "two  of  the  *commi8sioners  m  the  said  [351 
commission  named,"  stating  that  Isabella  Howard  appeared 
before  them  and  produced  an  indenture  bearing  date  tne  2l8t 
of  January,  1873  (describing  it),  and  duly  acknowledged  the 
same.  Then  there  is  a  document,  whicn  purports  to  be  an 
affidavit  of  verification  made  by  "Malcolm  S.  Laing,  chap- 
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lain  of  Rawull  Pindee,  one  of  the  commissioners  mentioned 
in  the  certificate  hereunto  annexed,"  who  makes  oath  that 
"the  acknowedgment  therein  mentioned  was  made  by  the 
said  Isabella,  and  the  certificate  signed  by  me  and  Lieuten- 
ant-Colonel Q-.  J.  Dalrymple  Hay,  of ,  in  the 

of ,  the  other  coTwmissioTieT  in  the  said  certificaie  Tnerir 

turned^  on  the  day  and  year  therein  mentioned,  at  Rawull 
Pindee,  in  the  East  Indies,  in  my  presence."  This  affidavit 
is  not  signed  by  the  deponent ;  but  the  jurat  is  as  follows : 
"  Sworn  before  me  by  tne  above  Malcolm  S.  Laine,  chaplain 
of  RavnaU  Pindee,  Punjab,  East  Indies,  this  12th  aay  of  De- 
cember, 1873.  J.  W.  S.  M^Call,  court  magistrate  and  J.P." 
There  is,  therefore,  evidence  before  us  that  this  acknowle^- 
ment  was  taken  in  the  presence  of  two  of  the  commissioners 
named  in  the  special  commission,  and  with  all  proper  for- 
malities, provided  that  this  was  a  sufficient  affidavit.  Now, 
s.  85  of  3  &  4  Wm.  4,  c.  74,  enacts  that  "every  such  certifi- 
cate as  aforesaid  [prescribed  by  s.  84]  of  the  taking  of  an 
acknowledgment  by  a  married  woman  of  any  such  deed  as 
aforesaid  [see  s.  77],  together  with  an  affidavit  by  some  per- 
son verifymg  the  same  and  the  signature  thereof  by  the  party 
by  whom  the  same  shall  purport  to  be  signed,  shsJl  be  l(^ea 
with  some  officer  of  the  Court, of  Common  Pleas  at  West- 
minster, to  be  appointed  as  hereinafter  [s.  89]  mentioned ; 
and  such  officer  shall  examine  the  certificate,  and  see  that  it 
is  duly  signed  either  by  some  judge  or  master  in  chancery,  or 
by  two  commissioners  appointed  pursuant  to  this  act  Fs.  73], 
and  duly  verified  by  affidavit  as  aioresaid,  and  shall  also  see 
that  it  contains  such  statement  of  particulars  as  to  \h&  con- 
sent of  the  married  woman  as  shall  from  time  to  time  be 
required  in  that  behalf ;  and,  if  all  the  requisites  of  this  act 
in  regard  to  the  certificate  shall  have  been  complied  with, 
then  such  officer  shall  cause  the  said  certificate  and  the  affida- 
vit to  be  filed  of  record  in  the  said  Court  of  Common  Pleas." 
352]  The  question  is  whether  that  enactment  has  *been  com- 
plied with.  The  affidavit  of  verification  is  not  signed  by  the 
deponent.  That  is,  upon  the  face  of  it,  an  irregularity.  But 
the  jurat  shows  that  it  was  duly  sworn  by  the  commissioner 
rLamg)  before  a  person  properly  q^ualified.  And  the  rule  of 
Court  of  Hilary  Term,  1863,  to  which  we  have  been  referred, 
provides  that  affidavits  verifying  certificates  of  acknowledg- 
ments of  deeds  by  married  women,  taken  in  any  colony  or 
foreign  possession  being  part  of  the  dominions  of  Her  Maj- 
esty, "made  before  any  court  or  judge,  magistrate,  commis- 
sioner, notary  public,  or  other  person  authorized  to  administer 
an  oath,  and  containing  in  the  jurat  a  statement  by  such 
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court  or  judge,  magistrate,  commissioner,  notary  public,  or 
other  person,  of  the  name  or  title  of  the  office  or  authority 
which  he  or  they  respectively  hold  and  execute,  shall  be  re- 
ceived as  a  sufficient  compuance  with  the  requirements  of 
3  &  4  Wm.  4,  c.  74,  s.  86,  relating  to  affidavits  of  verifica- 
tion." We  have  here  a  statement  by  a  person  competent  to 
make  it,  that  this  affidavit,  though  not  signed  by  tne  depo- 
nent, was  duly  sworn  before  a  magistrate  having  authority 
to  take  affidavits ;  and  that,  I  think,  is  evidence  upon  whicn 
we  can  properly  say  in  this  case  that  the  provisions  of  the 
act  of  parliament  liave  been  complied  with.  In  the  case  of 
Be  Eady  ('),  the  affidavit  was  signed  by  the  judge  and  not 
by  the  deponent,  it  being  contrary  to  the  practice  of  the 
courts  in  Hamburg  that  any  signature  should  be  attached  to 
an  affidavit  except  that  of  the  judge  before  whom  the  oath 
is  administered.  The  court,  however,  reauired  that  fact  to 
be  verified  by  affidavit;  Tindal,  C.J.,  observing  that,  "to 
the  eye  of  a  person  merely  looking  at  the  affidavits,  the  evi- 
dence would  otherwise  appear  incomplete."  Here,  we  are 
asked  to  go  a  step  further ;  but  it  is  to  be  observed  that  that 
case  occurred  before  the  rule  of  Court  of  Hilary  Term,  1863. 
I  am  of  opinion  that,  having  regard  to  that  case  and  to  the 
rule,  there  is  enough  here  to  cure  the  defect.  The  documents 
may,  therefore,  be  received  and  filed. 

The  circumsiances  of  the  two  cases  being  identical,  the  rule 
mav  go  in  both  of  them. 

Brett,  J. :  The  law  requires  that  the  acknowledgment  of 
a  deed  *by  a  married  woman  "in  any  colony  or  for-  [353 
eign  posssession,  being  part  of  Her  Majesty's  dominions," 
shall  be  taken  before  special  commissioners  appointed  by 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  who 
are  to  certify  under  their  hands  that  she  has  duly  acknowl- 
edged the  deed ;  and  that  there  shall  be  an  affidavit, — which 
aflodavit  xn&j  be  made,  where  it  is  found  convenient,  by  one  of 
the  commissioners — ^verifying  the  certificate  of  acknowledg- 
ment. Here,  we  have  a  certificate  assuming  to  be  signed 
by  two  of  the  commissioners,  and  an  affidavit  purporting  to 
be  made  by  one  of  them,  **  that  the  acknowledgment  therein 
mentioned  was  made  by  the  married  woman,  and  the  cer- 
tificate signed  by  him  and  by  Lt.-Col.  G.  J.  Dalrymple  Hay, 
of ,  the  other  commissioner  in  the  certificate  men- 
tioned," on  the  day  and  year  therein  mentioned,  in  his 
presence.  This  affidavit  was  objected  to  upon  two  grounds, — 
first,  that  it  did  not  sufficiently  identify  one  of  the  commis- 
sioners, inasmuch  as  his  place  of  residence  was  not  men- 
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tioned :  but  I  think  that  defect  is  cured  by  the  statement 
that  he  is  **  the  other  commissioner  in  the  certificate  men- 
tioned." The  second  objection  is  that  this  was  no  affidavit 
at  all,  or  no  sufficient  affidavit,  because  it  does  not  bear  the 
signature  of  the  deponent.  Now,  in  this  country,  the  sig- 
nature of  the  deponent  to  every  affidavit  is  required,  and 
an  affidavit  witnout  signature  is  irregular.  The  ques- 
tion, therefore,  is,  whether  that  irregularity  is  sufficiently 
got  over  here.  The  rule  of  Hilary  Term,  1863,  provides 
that,  where  the  acknowledgment  is  taken  in  a  British  colony, 
the  affidavit  verifying  the  same,  made  before  any  court  or 
judge,  magistrate,  commissioner,  notary  public,  or  other 
person  authorized  to  administer  an  oath,  and  containing  in 
the  iurat  a  statement  by  such  court,  judge,  magistrate,  &c., 
of  the  name  or  title  of  office  or  authority  which  he  or  thejr 
respectively  hold  and  execute,  shall  be  received  as  a  suffi- 
cient compliance  with  the  requirements  of  3  &  4  Wm.  4, 
c.  74,  s.  86,  relating  to  affidavits  of  verification."  Here,  the 
jurat  is  signed  by  a  magistrate,  with  a  description  of  the 
office  or  authority  which  ne  holds ;  and  he  states  that  the 
affidavit  was  sworn  before  him  bv  the  deponent  at  the  time 
and  place  mentioned.  I  think  tnat  is  enough  to  satisfy  us 
that  the  affidavit  was  duly  sworn  by  one  of  the  commission- 
354]  ers,  pursuant  to  the  *requirement  of  the  rule  of  Hilary 
Term,  4  Wm.  4,  and  cures  the  irregularitv.  The  court,  no 
doubt,  has  always  looked  strictly  to  these  proceedings, 
relating  as  they  do  to  the  conveyance  of  property  by  per- 
sons who  esi)ecially  re(iuire  protection.  But,  there  must  be 
some  limit  to  that  strictness ;  and,  where  commissions  are 
sent  out  to  remote  places  to  be  executed  by  persons  who  are 
generally  not  very  conversant  with  business  of  this  sort,  it  is 
obvious  that  some  relaxation  of  the  stringency  of  our  rules 
may  reasonably  be  allowed,  where  enough  appears  to  sat- 
isfy the  court  that  the  act  of  Parliament  has  oeen  substan- 
tially complied  with.  I  agree  with  my  lord  that  we  are 
going  a  step  further  than  the  court  went  in  the  case  of  Jie 
^odyQ) ;  but,  under  the  circumstances,  I  think  we  are  jus- 
tified in  granting  this  application. 

Denman,  J. :  I  agree  with  my  lord  and  my  Brother  Brett 
in  thinking  that  this  application  may  be  granted ;  though 
at  the  same  time  I  must  say  that  the  officer  was  quite  right 
in  declining  to  receive  and  file  these  documents  without  the 
sanction  oi  the  court.  The  only  question  of  any  difficulty 
is,  whether  an  affidavit  which  is  not  signed  by  the  deponent 
is  an  affidavit  at  all.     He  Ead>y{^)  shows  that,  under  certain 
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circumstances,  signature  ma^  be  dispensed  with.  That  case, 
coupled  with  the  rule  of  Hilary  Term,  1863,  I  think  war- 
rants us  in  granting  this  application.  It  is  to  be  observed 
that  there  is  nothing  in  the  lorm  given  in  the  rules  of  Hilary- 
Term,  4  Wm.  4,  to  indicate  that  a  signature  is  necessary ; 
and  this  may  have  misled  the  parties. 

Hide  granted. 

Attorneys  for  applicants :  Doyle  &  Edwards. 

If  the  officer  do  not  afiOx  his  siffnature  to  the  jniat  of  an  affidavit  it  is  invalid  : 
Low  V.  Orocm,  1  Denio,  429 ;  Bui  v.  Bament,  8  Meeson  &  Welsby,  817.  Other- 
wise if  the  affiant's  signatme  be  wanting  to  )m  affidavit  in  fact  sworn  to  by  him  : 
Souls  V.  Ch<ue,  1  Abb.  Prac.  Rep.  N.  S.,  48,  1  Robertson,  222,  affirmed^  without 
anything  being  said  upon  this  subject,  89  New  York,  342. 


[Law  Reports,  9  Common  Pleas,  866.] 
April  80, 18Y4. 

*Petroooohino  and  Others  v.  Bott.  [355 

Shipping — Conttrueiion  of  Bill  of  Lading — Usage  of^  the  Fort  of  London  m  to  the 
Biseharffe  of  Goods  from  Steamers  in  the  Bocks. 

Goods  were  shipped  mider  a  bill  of  lading  in  these  terms :  "  Shipped  in  good 
order  and  condition  by  Petrocochino  Brothers,  of  Calcutta,  in  the  steamer  Zeno, 
bouid  for  London,  sixty-nine  bales  of  hides,  being  marked  and  numbered  as  per 
margin,  and  to  be  delivered  in  the  like  good  order  and  condition  from  the  ship's 
deck,  where  the  shijfs  responsibility  shall  cease,  at  the  aforesaid  port  of  London,**  <Jkc., 
"  on  payment  of  freight,   Ac. 

On  her  arrival  in  London  the  Zeno  went  into  the  Victoria  Docks,  and  notice  was 
^ven  to  the  consignees  that  she  was  ready  to  unload.  The  custom  of  the  Victoria 
Docks  as  to  the  umoadine  of  steamers  was  proved  to  be  as  follows :  The  goods  are 
taken  from  the  deck  of  the  vessel  by  the  company's  servants  and  placed  on  the  dock 
qnay,  or,  if  perishable,  under  sheds,  and,  if  the  consignee  or  his  agent  does  not  ap- 
pear to  claim  them  within  twenty-four  hours,  they  are  warehoused  oy  the  company. 
If  the  consignee  or  his  agent  sends  a  lighter,  they  are  put  into  the  lighter  from  the 
quay  by  the  servants  of  the  company.  The  expenses  of  landing  the  goods  and  put- 
tmg  them  into  lighters  are  paid  by  the  shipowner,  but  if  the  gcxxls  are  warehoused, 
this  is  done  at  the  expense  of  the  owner  of  the  goods. 

Within  the  proper  time  the  consignees  of  the  sixty-nine  bales  sent  a  lighter  for 
them.  The  wnole  sixty-nine  were  proved  to  have  been  landed  by  the  company's  ser- 
vants and  placed  on  the  quay ;  but  the  evidence  failed  to  satisfy  the  jury  tliat  more 
than  sixtv-eight  were  put  into  the  lighter.    The  other  bale  was  never  traced : 

Held,  that  the  shipowner  was  not  responsible  for  the  missing  bale. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs 
shipped  on  board  a  ship  of  the  defendant,  called  tne  Zeno, 
hides  to  be  carried  from  Calcutta  to  London,  and  there  de- 
livered, on  the  terms  of  a  bill  of  lading,  as  follows : 

**  Shipped  in  good  order  and  condition  by  Petrocochino  Brothers,  of  Calcutta,  in 
the  steamer  Zeno  ....  bound  for  London,  sixty-nine  bales  hides,  being  marked 
and  numbered  as  per  margin,  and  to  be  delivered  in  the  like  s^ood  order  and  condi- 
tion from  the  ship's  deck,  where  the  ship's  responsibility  shall  cease,  at  the  aforesaid 
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port  of  London,  or  so  near  thereto  as  she  may  safely  get  (the  act  of  God,  ^c,  being 
excepted),  unto  Messrs.  Petrocochino  Brothers,  or  ms  or  their  assigns,  on  payment 
of  fi:^ight. 

"  Weight,  contents  and  value  unknown.  The  goods  to  be  discharged  from  the  ship 
as  soon  as  she  is  readv  to  unload  into  hulk,  lazaretto,  or  hired  lighters,  if  necessary, 
and  to  be  landed  by  the  master  and  agent  at  the  risk  and  expense  of  the  owners  of 
the  goods." 

Breach,  that,  although  the  defendant  delivered  to  the 
356]  plaintiffs  *part  of  the  said  goods  in  accordance  with 
the  terms  of  the  bill  of  lading,  he  did  not  deliver  the  re- 
mainder. 

There  was  also  a  count  for  the  conversion  of  one  bale  of 
hides. 

Pleas,  1.  To  the  first  count,  that  the  goods  were  not  ship- 
ped on  board  the  defendant's  ship,  as  alleged;  2.  To  the 
first  count,  a  denial  of  the  alleged  breach ;  1.  To  the  first 
count,  that  the  ^oods  were  delivered  from  the  ship's  deck, 
within  the  true  intent  and  meaning  of  the  bill  of  lading ; 
4.  To  the  second  count,  not  guilty ;  5.  To  the  second  count, 
notpossessed.    Issue  thereon. 

The  cause  was  tried  before  Brett,  J- 1  ^^  t^©  sittings  in 
London  after  Hilary  Term,  1873.  The  plaintiffs  are  mer- 
chants carrying  on  business  in  London,  and  the  defendant 
is  also  a  shipbroker  also  carrying  on  business  in  London, 
and  was  the  charterer  of  the  Zeno.  It  was  admitted  that 
sixty-nine  bales  of  hides  were  shipped  by  the  plaintiffs  at 
Calcutta  on  board  the  Zeno,  in  March,  1872,  as  stated  in  the 
bill  of  lading.  These  sixty-nine  bales  were  marked  and 
numbered  as  follows : 

The  whole  of  them  were  marked 


PB 


30  of  them  were  also 

marked  P  S,  and  numbered  249  to  278 ;  26  were  marked  *^8^ 
and  numbered  279  to  303 ;  and  the  remaining  14  were  marked 
M  S,  and  numbered  4  to  17. 

It  was  proved  to  be  the  course  of  business  for  steamers 
arriving  m  the  Victoria  Docks  to  give  immediate  notice 
thereof  to  the  owners  or  consignees  of  the  goods  on  board ; 
and  the  goods  are  then  landed  by  the  servants  of  the  dock 
company  and  placed  on  the  (juay,  or,  if  they  are  perishable, 
under  sheds ;  and  if  the  consignee  or  his  agent  does  not  ap- 
pear to  claim  the  goods  within  twenty-four  hours,  they  are 
warehoused  by  the  dock  company.  If  the  consignee  or  any 
person  appointed  to  receive  the  goods  sends  a  lighter,  they 
are  put  into  the  lighter  from  the  quay  by  the  servants  of 
the  dock  company ;  the  expenses  oi  landing  the  goods  and 
putting  them  mto  lighters  are  paid  by  the  shipowner ;  but, 
if  the  goods  are  warehoused  by  the  dock  company,  this  is 
done  at  the  expense  of  the  owner  of  the  goods.     It  is  the 
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duty  of  a  custom-house  officer  to  go  on  board  and  see  that 
nothing  remains  after  the  ship  is  unloaded ;  and  this  was 
proved  to  have  been  done. 

*0n  the  arrival  of  the  Zeno  on  the  4th  of  May,  18725  [357 
notice  was  given  in  the  usual  way  to  the  plaintiffs  as  coij- 
signees  of  the  sixty-nine  bales  in  question,  and  also  to  the 
consignees  of  383  other  bales  brought  by  the  same  ship :  and 
lighters  were  in  due  course  sent  by  Messrs.  Culverwell  k  Co. 
to  receive  the  whole  of  the  hides,  of  which  twenty- five  bales 
were  to  be  put  on  board  the  steamship  Gould,  and  the  re- 
mainder to  be  conveyed  to  Sun  Wharf,  a  wharf  in  the 
Thames  belonging  to  Culverwell  &  Co.,  to  be  warehoused. 

Thompson,  the  warehousekeeper  at  Victoria  Docks,  whose 
duty  it  was  to  superintend  thelanding  and  delivery  of  the 
goods,  stated  that  ne  delivered  into  the  lighters  sent  by  Cul- 
verwell &  Co.  all  the  bales  of  hides  which  he  could  find 
with  the  marks  and  numbers  given  to  him,  all  of  which 
went  to  Sun  Wharf,  and  amongst  which  were  twenty-five 
bales  marked  P.  B.  put  on  board  the  barge  Ladore  on  the 
6th  of  May,  seventeen  on  board  the  Jason  on  the  8th  of  May, 
six  on  board  the  Kent  oh  the.l4thof  Ma^,  and  one  on  board 
the  Nestor  on  the  30th  of  May, — all  similarly  marked.  He 
proved  tiiat  452  bales  in  all  left  the  Victoria  Dock  in  the 
utters  sent  by  Culverwell  &  Co. 

The  superintendent  of  the  Sun  Wharf  proved  that  427 
bales  only  were  received  by  him  at  the  wharf,  and  that 
twenty-five  were  put  on  board  the  Gould.  Of  the  sixty-nine 
bales  marked  P.  B.  and  consigned  to  the  plaintiffs,  sixty- 
eight  only  were  found  on  board  the  lighters ;  one  bale,  num* 
bered  266,  was  never  traced.  None  of  the  lightermen  were 
called. 

On  the  part  of  the  defendant  it  was  submitted  that,  the 
shipowner  naving  landed  the  hides  on  the  dock  quay  for  his 
own  convenience  and  at  his  own  expense,  and  the  agents  of 
the  consignees  being  there  within  a  reasonable  time  ready  to 
receive  them,  the  delivery  on  the  quay  was  not  a  delivery  to 
the  consignees. 

The  learned  judge  ruled  that,  according  to  the  terms  of 
the  bill  of  lading,  and  the  usage  of  the  port  of  London,  as 
soon  as  the  goods  left  the  ship's  deck  the  shipowner's  re- 
sponsibility was  at  an  end, — ^the  delivery  was  then  complete 
according  to  the  terms  of  the  contract.  The  goods  then  re- 
mained m  the  custody  and  care  of  the  dock  company  until 
they  could  in  the  usual  course  of  business  be  put  into 
lighters  or  be  warehoused.  He  then  left  the  foUowmg  ques- 
tions to  the  jury :    1.  Were  these  sixty-nine  bales  marked 
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358]  P-  B.  *delivered  from  the  ship  to  the  dock  company 
on  the  quay  ?  2.  Were  the  sixty-nme  bales  marked  F.  B. 
delivered  by  the  dock  company's  servants  into  the  lighters 
sent  by  Cnlverwell  &  Co.  ? 

The  jury  having  answered  the  first  of  these  questions  in 
the  affirmative  and  the  second  in  the  negative,  the  learned 
judge  directed  a  verdict  to  be  entered  for  the  defendant,  re- 
serving leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
them  for  £41,  the  agreed  value  of  the  missing  bale,  and  also 
reserving  leave  to  the  defendant  to  move  on  the  ground  that 
the  findmg  of  the  jury  on  the  second  question  was  against 
the  weight  of  evidence. 

ThesigeTy  Q.C.,  in  Easter  Term  last,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiffs  for  £41,  on  the  ground 
that  the  second  finding  of  the  jury  amounted  in  law  to  a 
verdict  for  the  plaintiflfs ;  or  for  a  new  trial,  on  the  ground 
that  the  first  finding  was  against  the  weight  of  evidence, — 
the  defendant  on  the  argument  of  the  rule  being  at  liberty 
to  contend  that  the  second  finding  of  the  jury  was  against 
the  weight  of  evidence. 

Jan.  24.  Cole,  Q.C.,  and  H.  E.  Webster^  showed  cause: 
By  the  express  terms  of  the  biU  of  lading  the  shipowner's 
responsibility  was  at  an  end  the  moment  the  hides  left  the 
ship's  deck.  According  to  the  course  of  business  at  the 
Victoria  Docks,  steamers  are  at  once  unloaded  by  the  ser- 
vants of  the  company^  not  into  lighters,  but  on  to  the  quay; 
the  dock  company  being  for  this  purpose  the  agents  oi  both 
parties.  The  fact  that  the  landing  cnarges  are  paid  by  the 
shipowner  is  immaterial.  When  the  goods  are  placed  on 
the  quay,  the  shipowner  has  lost  all  dominion  over  them ; 
his  uen  and  his  responsibility  are  both  gone.  There  was 
abundant  evidence  to  show  that  all  the  bales  which  were  on 
board  the  Zeno  were  unloaded  and  placed  on  the  quay.  It 
has  never  been  disputed  that  a  delivery  accordi^  to  the 
custom  of  the  port  of  London  discharges  the  shipowner.  In 
Oailiffe  v.  Bourne  (*),  Tindal,  C.  J.,  says :  "  We  know  of  no 
general  rule  of  law  which  governs  the  delivery  of  goods 
under  a  bill  of  lading,  where  such  delivery  is  not  expressly 
in  accordance  with  the  terms  of  the  bill  of  lading,  except 
that  it  must  be  a  delivery  according  to  the  practice  and  cus- 
tom usuaUy  observed  in  the  port  or  place  of  delivery" — 
359]  *f olio  wing  out  the  dictum  of  BuUer,  J.,  in  Hyde  v. 
Trent  and  Mersey  NavigaMon  Co.  (') 

(1)  4  Bing.  N.  C,  814,  829.  aocordbig  to  the  establislied  oonne  of 

if)  6  T.  R.  889,  897 :  "  A  ship  trading  trade,  a  delivery  on  the  nsoal  wharf  is 

from  one  port  to  another  has  not  the  snch  a  delivery  as  will  discharge  the 

means  of  carrying  the  goods  on  land ;  and,  carrier." 
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Thesiger^  Q.C.,  and  Orahamy  in  support  of  the  rule  :  By 
the  bill  of  lading  the  goods  were  to  be  delivered  in  London 
"nnto  Messrs.  Petrocochino  Brothers,  or  their  assigns." 
The  dock  company  are  not  ''assigns,"  neither  are  they  in 
any  sense  the  agents  of  the  consignees.  For  the  services 
performed  by  them  in  respect  of  the  goods,  thev  are  paid  by 
me  shipowner.    He  gets  no  discharge  from  the  dock  com- 

Sany  on  landing  the  goods  on  the  quay ;  whereas,  if  he  had 
elivered  into  lighters,  as  contemplated  by  the  bill  of  lading, 
he  would  have  nad  tiie  lighterman's  receipt.  The  receipts 
given  by  the  lightermen  to  the  dock  company  in  this  case 
egress  the  dehvery  to  have  been  "  overside." 

Srett,  J.:  Suppose  application  to  be  made  for  goods  by 
the  consignee  witnin  twenty-four  hours  after  nouce,  and 
from  some  cause  the  dock  company  are  unable  to  deliver 
them,  is  the  shipowner  still  answerable  for  them  ? 

No  doubt  he  is.  If  the  goods  had  been  delivered  into 
lighters, — ^which  was  the  mode  of  unloading  here  contem- 
plated— the  shipowner's  liability  would  have  continued 
until  the  delivery  was  complete :  Uatley  v.  Wintringham  (*). 
The  finding  upon  the  second  question  left  to  the  jury  was 
against  the  weight  of  evidence. 

April  30.  Tne  judgment  of  the  majority  of  the  court 
(Brett  and  Denman,  JJ.),  was  delivered  by 

Brett,  J.:  This  case  was  argued  in  Hilary  Term  last,  be- 
fore my  Brothers  Denman  and  Honyman  and  myself.  It 
stood  over  in  consequence  of  a  doubt  entertained  by  my 
Brother  Honyman.  As,  unfortunately,  we  do  not  expect  to 
have  the  benefit  of  his  assistance  for  some  time,  my  Brother 
Denman  and  myself  feel  bound  to  pronounce  our  decision 
on  the  case  without  any  further  delay. 

The  action  was  brought  to  recover  damages  for  a  breach 
of  contract,  in  not  delivering  goods  accormng  to  a  bill  of 
lading.  The  *bill  of  lading  was  for  sixty-nine  bales  of  [360 
hides  to  be  carried  from  Calcutta  to  London,  "to  be  deliv- 
ered from  the  ship's  deck,  where  the  ship's  responsibility 
shall  cease."  On  the  arrival  of  the  shi})  in  London,  she  was 
taken  into  the  Victoria  Docks,  and  notice  was  given  to  the 
consignees  of  the  hides  that  she  was  ready  to  discharge  her 
cargo.  The  hides  were  immediately  unloaded  and  placed 
on  the  quay.  This  was  done  by  the  servants  of  the  dock 
company  and  in  the  absence  of  the  consignees  or  their  agents. 
Certain  of  the  goods  were  then  forwarded  in  barges  sent  by 
the  consignees  to  Sun  Wharf,  a  wharf  in  the  river  Thames. 
It  was  proved  on  the  trial  before  me  that  the  sixty-nine  bales 

0)  Peake[160],  202. 
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in  question  were  delivered  from  the  ship  to  the  dock  com- 
pany; but  there  was  evidence  which  satisfied  the  jury  that 
one  of  the  bales  was  not  delivered  by  the  company  on  board 
the  lighters.  It  is  obvious,  therefore,  that  after  the  goods 
had  left  the  ship's  deck  one  bale  was  by  some  means  lost. 
Its  value  was  £41. 

On  the  part  of  the  consignees  it  was  argued  that  the  defen- 
dant, the  shipowner,  was  liable  for  the  loss,  on  the  ground 
that  he  had  failed  to  deliver  that  one  bale  to  the  consignees 
or  their  agents ;  that  the  delivery  of  the  goods  to  the  dock 
company  was  a  thing  done  for  tne  convenience  and  at  the 
expense  of  the  shipowner ;  and  that,  if  any  of  the  goods 
were  lost  through  tne  negligence  of  the  docK  company,  the 
shipowner  was  responsible  lor  it.  On  the  other  side  it  was 
contended  that  according  to  the  true  interpretation  of  the 
bill  of  lading,  tne  shipowner  was  not  responsible  in  any  way 
for  the  goods  after  they  had  left  the  ship's  deck;  and  the 
iury  have  expressly  found  that  the  proper  number  of  bales 
had  left  the  deck. 

Now,  the  terms  of  the  bill  of  lading  (which  is  not  in  the 
ordinary  form)  are  these, — "  Shipped  in  good  order  and  con- 
dition by  Petrocochino  Brothers,  of  Calcutta,  in  the  steamer 
Zeno,  bound  for  London,  six^-nine  bales  hidee,  being 
marked  and  numbered  as  per  margin,  and  to  be  delivered  in 
the  like  good  order  and  condition  from  the  ship's  deck, 
where  the  ship^s  responsibility  shaU  cease^  at  the  aforesaid 
port  of  London,"  &c. 

The  general  principle  seems  to  be  that,  where  goods  are 
consigned  to  a  particular  port,  delivery  is  to  be  made  ac- 
cording to  the  usage  which  prevails  at  that  port.  For  in- 
361]  stance,  where  *goods  are  to  be  delivered  "  at  the  port 
of  CardiflE,"  the  shipowner' s  contract  is  fulfilled  if  he  delivers 
them  at  the  particular  part  of  the  port  where  goods  of  that 
class  are  required  to  be  delivered.  So,  if  delivery  is  by  the 
usa^e  of  the  port  to  be  made  in  a  certain  manner,  a  delivery 
in  that  manner  satisfies  the  shipowner's  undertaking  to  de- 
liver at  the  port,  unless  there  be  something  in  the  terms  of 
the  contract  mconsistent  with  it. 

At  the  trial  of  this  case,  witnesses  for  the  plaintiffs  gave 
evidence  of  the  usage  of  the  Victoria  Docks.  That  usage  was 
thus  stated :  When  a  steamer  arrives  in  the  dock,  notice  is 
given  to  the  consignees  of  the  goods  on  board ;  and  the  goods 
are  landed  from  the  ship  on  to  the  quay  by  the  servants  of 
the  companv,  the  shipowner  not  interfering.  If  the  con- 
signees apply  for  the  goods  within  twenty-four  hours,  tiiey 
get  them  irom  the  quay  free  of  charge,— not  from  the  ship 
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into  the  lighters,  but  from  the  quay;  the  goods  being  put 
into  the  ligliters  by  the  servants  of  the  company.  For  this 
service  the  shipowner  pays.  If  the  consignees  do  not  apply 
for  the  goods  within  twenty-four  hours,  they  are  warehoused 
by  the  dock  company,  and  the  consignees  pay  the  charge 
for  warehousing.  Thus,  the  mode  and  manner  of  delivery 
of  goods  according  to  the  usage  of  the  port  of  London  is, 
not  an  immediate  delivery  from  the  ship  to  the  consignee, 
but  from  the  ship  to  the  quay,*and  from  tne  quay  to  the  con- 
signee. Having  regard  to  that  usage  this  bill  of  lading  is 
drawn.  It  seems  to  me  that  it  could  not  more  accurately 
describe  the  mode  of  delivery  from  the  ship's  deck  to  an  in- 
termediate place  of  delivery.  That  being  so,  according  to 
the  true  construction  of  this  bill  of  lading,  I  am  of  opinion 
that  the  moment  the  shipowner  has  cleared  the  goods  from 
the  deck,  he  ceases  to  be  responsible  in  any  way  for  them  ; 
and  that,  whatever  remedy  tne  plaintiffs  may  nave  against 
the  dock  company,  or  any  one  else,  they  cannot  under  the 
circumstances  charge  the  shipowner  with  the  loss  of  the  bale 
in  question. 

The  rule  to  enter  the  verdict  for  the  plaintiffs  will  there- 
fore be  discharged. 

Denman,  J.:  I  will  only  add  that  I  never  entertained  a 
doubt,  but  that  my 'Brother  Honvman  was  not  altogether 
clear  which  way  the  decision  ought  to  be.  I  should  have 
been  very  glad  if  we  *could  have  obtained  his  ultimate  [362 
views  of  the  matter,  though  the  result  of  the  rule  would 
have  been  still  the  same. 

Rvle  discharged. 

Attorneys  for  plaintiffs  :  MarTcby  &  Tarry. 

Attorneys  for  defendant :  LowlesSy  Nelson  &  Jones. 


[Law  Reports,  9  Common  Pleas,  862.] 
April  80,  1874. 

Clifford  v.  Hoare. 

Constmctian  of  Covenant — Easement — Riffhl  of  Way — Partif  or  Privy, 

The  plaintiff  purchased  two  of  several  plots  of  buildlD^  land  of  which  the  defendant 
was  mortgagee  in  fee.  The  conveyance,  to  which  the  defendant  and  the  mortgagor 
were  both  parties,  contained  a  g^nt  of  a  right  of  way  in  these  terms, — "  Together 
with  foil  and  free  right  and  liberty  for  the  grantee,  his  heirs,  <&c.,  at  all  times  and 
for  all  purposes,  Ac,  with  or  without  horses,  carriages,  Ac,  to  pass  and  repass  over 
and  along  the  roads  or  intended  roads  and  ways  delineated  in  the  plan,"  and  also  a 
covensnt  by  the  de/endarit  that  he  had  not  "  done,  omitted,  or  knowingly  suffered  or 
Lcen  party  o?*  privy  to  anything  whereby  the  premises  conveyed,  or  any  part  thereof, 
were  or  mifjht  be  impeached,  affected,  or  incumbered  in  title,  estate,  or  otherwise 

9  Eng.  Rep.  57 
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howsoever,  or  whereby  he  was  in  anywise  hindered  from  gpranting  and  releasing  the 
same  premises,  or  any  part  thereof,  in  manner  aforesaid." 

Another  plot  liad  previously  been  sold  to  A.  In  the  conveyance  to  A.  (to  which 
the  defendant  as  mortgagee  was  a  party),  Ifie  mortgagor  covenanted  with  A.  that  he 
would  at  his  own  expense  "  pave  and  complete  and  make  fit  for  use,  and  at  all  times 
maintain  in  good  repair,  a  private  road,  the  site  of  which  private  road  is  marked 
*  Private  Road  A  B'  on  the  plan  drawn  in  the  margin  of  these  presents  (describing  it), 
and  will  make  such  road  of  a  width  of  not  less  than  forty  feet  throughout  its  entire 
length."  This  was  the  road  over  which  a  right  of  way  was  granted  to  the  plaintiff 
in  his  conveyance.  In  this  deed  was  also  a  proviso  that  it  should  be  lawful  for  A. 
"  to  erect  and  maintain  &  porte-eochere  or  projection  extending  over  the  foot-pavement 
of  the  said  private  road  marked  A  B,  provided  that  the  plan  thereof  be  submitted  to 
the  mortgagor,  and  approved  of  by  him."  This  portico  when  finished  projected 
about  two  feet  into  the  carriage-way  of  the  private  road  A  B,  but  there  was  arai>lo 
space  left  for  the  convenient  enjoyment  by  the  plaintiff  of  the  way  granted  to  him : 

Held,  that,  there  being  no  substantial  interference  with  the  right  of  way  or  ease- 
ment granted  to  the  plaintiff,  he  was  not  entitled  to  maintain  an  action  against  the 
defendant  upon  his  covenant ;  but  that,  if  there  had  been  such  interference  with  any 
right  of  the  plaintiff,  however  small  the  dama^,  the  defendant  was  sufiSciently  a 
"  party  or  privy"  to  the  conveyance  to  A.  as  to  have  rendered  him  liable. 

This  was  an  action  brought  to  recover  damages  for  the 
breach  of  a  covenant  in  an  indenture  dated  the  2d  of  August, 
363]  1872,  and  *made  between  the  plaintiff  and  defendant 
as  hereinafter  appears,  whereby  a  right  of  way  was  grants 
to  the  plaintiff  in  the  manner  tnerein  set  forth. 

The  cause  <iame  on  to  be  tried  before  Bovill,  C.  J.,  at  the 
sittings  in  Middlesex  after  Hilary  Term,  1873,  when  a  ver- 
dict was  by  consent  entered  for  the  plaintiff  for  the  damages 
in  the  declaration,  subject  to  the  opinion  of  the  court  upon 
the  following  case : 

1.  The  plaintiff  was  formerly  a  colonel  in  the  guards,  but 
is  now  yeoman  usher  of  the  black  rod  in  the  House  of  Lords; 
the  defendant  is  a  banker  in  London. 

2.  Mr.  Mitchell  Henry,  at  the  dates  of  the  execution  of  the 
two  indentures  hereinafter  mentioned,  was  possessed  of  an 
estate  called  the  Kent  House  Estate,  at  Kensington,  and  had 
borrowed  money  on  the  security  thereof  from  the  defendant, 
who  thereupon  became  mortgagee  in  fee. 

3.  In  the  spring  of  1872,  Lady  Ashburton  negotiated  with 
Mr.  Mitchell  Henry  for  the  purchase  by  her  of  a  portion  of 
the  Kent  House  Estate,  which  portion  consisted  of  tlie  plot 
of  land  colored  pink  on  a  plan  annexed  to  the  case  ;  and  by 
indenture  of  the  17th  of  May,  1872,  the  plot  was  duly  con- 
veyed to  Lady  Ashburton,   and  the  defendant  became  a 

Earty  to  the  indenture,  as  mortgagee.  By  that  indenture 
lady  Ashburton  was  empowered  to  erect  a  porte-cochere  or 
projection  on  the  west  side  of  her  proposed  house,  in  these 
terms: — ''And  further,  that  it  shall  be  lawful  for  Lady 
Ashburton,  her  heirs  or  assigns,  to  erect  and  maintain  a  bow 
or  projection  on  the  first,  and  (if  desired  by  her  or  them) 
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also  on  the  upper  floors  of  the  messuage  or  dwelling-house 
thereinafter  covenanted  to  be  erected  by  her  (but  only  on 
the  western  side  of  the  said  piece  or  parcel  of  ground  first 
thereinbefore  described),  provided  that  no  such  bow  or  pro- 
jection shall  be  made  over  the  private  road  marked  A  B  on 
the  plan,  at  a  greater  distance  from  the  Kensington  Road 
than  100  feet :  And  also  that  it  shall  be  lawful  for  Lady 
Ashburton,  her  heirs  and  assigns,  to  erect  and  maintain  a 
porte-cochere  (*)  or  projection  extending  from  the  west  side 
of  the  last-mentioned  messuage  or  dwelling-house  over  the 
foot-pavement  of  the  said  private  road  marked  A  B :  pro- 
vided that  the  plan  of  any  projection  or  projections  be  sub- 
mitted to  the  *said  Mitchell  Henry,  his  heirs  or  assigns,  [364 
and  approved  of  by  him  or  them." 

4.  Previously  to  the  17th,  of  May,  1872,  the  plaintiff  and 
his  wife,  who  had  learnt  that  the  property  was  to  be  sold  in 
building  plots,  were  in  treaty  for  the  purchase  of  the  plots 
colored  blue  on  the  plan  (*) ;  and  on  the  24th  of  May  they 
entered  into  a  contract  with  Mr.  Mitchell  Henry  for  the 

Purchase  thereof,  and  it  was  afterwards  conveyed  to  them 
y  indenture  of  the  2d  of  August,  1872,  to  which  the  defen- 
dant as  mortgagee  was  a  party. 

6.  By  the  indenture  of  the  2d  of  August,  1872,  there  was, 
amongst  other  things,  granted  to  the  plaintiflE  a  right  of  way 
as  follows, — '*  Together  also  with  full  and  free  right  and 
liberty  for  Cliflford,  his  heirs  and  assigns,  and  his  and  their 
friends,  servants,  and  workmen,  and  the  respective  tenants 
and  occupiers  for  the  time  being  of  the  said  pieces  or  parcels 
of  land  and  any  buildings  to  be  erected  thereon  respec- 
tively, and  all  and  every  other  persons  and  person,  for  the 
benefit  and  advantage  of  Cliflford,  his  heirs  or  assigns,  from 
time  to  time  and  at  all  times  hereafter  at  his  and  their  will 
and  pleasure,  and  by  night  and  by  day,  and  for  all  purposes, 
either  with  or  without  horses,  carts,  and  carriages,  to  pass 
and  repass  over  and  along  the  roads  or  intended  roads  and 
ways  which  or  the  intended  directions  whereof  are  respec- 
tively delineated  on  the  said  plan  and  are  thereon  colored 
brown  and  green  respectively/' 

And  by  the  same  indenture  the  defendant  covenanted  as 
follows :  "And  the  said  P.  R.  Hoare  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  with 
Clifford,  his  heirs  and  assigns,  that  the  said  P.  R.  Hoare 
hath  not  done,  omitted,  or   knowingly  suffered,  or  been 

<')  Meaning  a  "  portico."     So  called  io  subsequent  paragraphs. 
(•)  One  beings  next  adjoining  the  land  of  Lady  Ashburton,  the  other  at  the  end  of 
llu'  private  road  A  B. 
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lain  of  Rawull  Pindee,  one  of  the  commissioners  mentioned 
in  the  certificate  hereunto  annexed,"  who  makes  oath  that 
*'the  acknowedgment  therein  mentioned  was  made  by  the 
said  Isabella,  and  the  certificate  signed  by  me  and  Lieuten- 
ant-Colonel G.  J.  Dalrymple  Hay,  of ,  in  the 

of ,  the  other  coTnmissioner  in  the  said  ceTtificaieTnen- 

tionedj  on  the  day  and  year  therein  mentioned,  at  Rawull 
Pindee,  in  the  East  Indies,  in  mv  presence."  This  affidavit 
is  not  signed  by  the  deponent ;  bui;  the  jurat  is  as  follows : 
''Sworn  before  me  by  tne  above  Malcolm  S.  Laing,  chaplain 
of  Rawull  Pindee,  Punjab,  East  Indies,  this  12th  day  of  De- 
cember, 1873.  J.  W.  S.  M'CaU,  court  magistrate  and  J. P." 
There  is,  therefore,  evidence  before  us  that  this  acknowledg- 
ment was  taken  in  the  presence  of  two  of  the  commissioners 
named  in  the  special  commission,  and  with  aU  proper  for- 
malities, provided  that  this  was  a  sufficient  affidavit.  Now, 
s.  85  of  3  &  4  Wm.  4,  c.  74,  enacts  that  ''every  such  certifi- 
cate as  aforesaid  [prescribed  by  s.  84]  of  the  taking  of  an 
acknowledgment  by  a  married  woman  of  anjr  such  deed  as 
aforesaid  [see  s.  77],  together  with  an  affidavit  by  some  per- 
son verifymg  the  same  and  the  signature  thereof  by  the  party 
by  whom  the  same  shall  purport  to  be  signed,  shall  be  lodged 
with  some  officer  of  the  Court. of  Common  Pleas  at  West- 
minster, to  be  appointed  as  hereinafter  [s.  89]  mentioned ; 
and  such  officer  shall  examine  the  certificate,  and  see  that  it 
is  duly  signed  either  by  some  judge  or  master  in  chancery,  or 
by  two  commissioners  appointed  pursuant  to  this  act  fs.  73], 
and  duly  verified  by  affidavit  as  aforesaid,  and  shall  also  see 
that  it  contains  such  statement  of  particulars  as  to  the  con- 
sent of  the  married  woman  as  sh£ul  from  time  to  time  be 
required  in  that  behalf ;  and,  if  all  the  requisites  of  this  act 
in  regard  to  the  certificate  shall  have  been  complied  with, 
then  such  officer  shall  cause  the  said  certificate  and  the  affida- 
vit to  be  filed  of  record  in  the  said  Court  of  Common  Pleas." 
352]  The  question  is  whether  that  enactment  has  *been  com- 

Slied  with.  The  affidavit  of  verification  is  not  signed  by  the 
eponent.  That  is,  upon  the  face  of  it,  an  irregu&rity.  But 
the  jurat  shows  that  it  was  duly  sworn  by  the  commissioner 
(Laing)  before  a  person  properly  (qualified.  And  the  rule  of 
Court  of  Hilary  Term,  1863,  to  which  we  have  been  referred, 
provides  that  affidavits  verifying  certificates  of  acknowledg- 
ments of  deeds  by  married  women,  taken  in  any  colony  or 
foreign  possession  being  part  of  the  dominions  of  Her  Maj- 
esty, "made  before  any  court  or  judge,  magistrate,  commis- 
sioner, notaiy  public,  or  other  person  authorized  to  administer 
an  oath,  and  containing  in  tne  jurat  a  statement  by  such 
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court  or  judge,  magistrate,  commissioner,  notary  public,  or 
other  person,  of  the  name  or  title  of  the  office  or  authority 
which  ne  or  thev  respectively  hold  and  execute,  shall  be  re- 
ceived as  a  sumcient  compliance  with  the  requirements  o| 
3  &  4  Wm.  4,  c.  74,  s.  85,  relating  to  affidavits  of  verifica- 
tion." We  have  here  a  statement  by  a  person  competent  to 
make  it,  that  this  affidavit,  though  not  signed  by  the  de;po- 
nent,  was  duly  sworn  before  a  magistrate  having  authority 
to  take  affidavits ;  and  that,  I  thin^  is  evidence  upon  which 
we  can  properly  say  in  this  case  that  the  provisions  of  the 
act  of  Parliament  have  been  complied  with.  In  the  case  of 
lie  Eady  (*),  the  affidavit  was  signed  by  the  ]ud^  and  not 
by  the  deponent,  it  being  contrary  to  the  practice  of  the 
courts  in  Hamburg  that  any  signature  should  be  attached  to 
an  affidavit  except  that  of  the  judge  before  whom  the  oath 
is  administered.  The  court,  however,  required  that  &ct  to 
be  verified  by  affidavit;  Tindal,  C.J.,  observing  that,  "to 
the  eye  of  a  person  merely  looking  at  the  affidavits,  the  evi- 
dence would  otherwise  appear  incomplete."  Here,  we  are 
asked  to  go  a  step  further ;  but  it  is  to  be  observed  that  that 
case  occurred  before  the  rule  of  Court  of  Hilary  Term,  1863. 
I  am  of  o})inion  that,  having  regard  to  that  case  and  to  the 
rule,  there  is  enough  here  to  cure  the  defect.  The  documents 
may,  therefore,  be  received  and  filed. 

The  circumstances  of  the  two  cases  being  identical,  the  rule 
iii^  go  in  both  of  them. 

JBrett,  J. :  The  law  requires  that  the  acknowledgment  of 
a  deed  *by  a  married  woman  "in  any  colony  or  for-  [353 
eign  posssession,  being  part  of  Her  Majesty's  dominions," 
shall  be  taken  before  special  commissioners  appointed  by 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  who 
are  to  certify  under  their  hands  that  she  has  duly  acknowl- 
e^ed  the  deed ;  and  that  there  shall  be  an  affidavit, — which 
affidavit  may  be  made,  where  it  is  found  convenient,  by  one  of 
the  commissioners — ^verifying  the  certificate  of  acknowledg- 
ment Here,  we  have  a  certificate  assuming  to  be  signed 
by  two  of  the  commissioners,  and  an  affidavit  purporting  to 
be  made  by  one  of  them,  "that  the  acknowledgment  therein 
mentioned  was  made  by  the  married  woman,  and  the  cer- 
tificate signed  by  him  and  by  Lt.-Col.  G.  J.  Dalrymple  Hay, 
of ,  the  other  commissioner  in  the  certificate  men- 
tioned," on  the  day  and  year  therein  mentioned,  in  his 
presence.  This  affidavit  was  objected  to  upon  two  grounds, — 
first,  that  it  did  not  sufficiently  identify  one  of  the  commis- 
sioners, inasmuch  as  his  place  of  residence  was  not  men- 

O  6  DowL,  616. 

9  Eng.  Rep.  56 
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367]  Squire  v.  Campbell  ('),  and  Child  v.  *  Douglas  {*). 
Then,  the  defendant  was  no  party  to  the  covenant  under 
which  Lady  Ashburton  was  permitted  to  erect  this  portico. 
It  is  true  he  was  a  formal  party  to  the  deed  which  con- 
tained that  covenant,  but  he  could  not  therefore  be  said  to 
have  "knowingly  su£fered  or  been  party  or  privy  to"  that 
covenant. 

PMlbricJCy  Q.C.,  in  reply :  It  is  impossible  to  say  that 
the  defendant  was  not  party  or  privy  to  the  deed  of  the  17th 
of  May,  1872,  under  whicn  Ladv  Ashburton  was  enabled 
to  erect  the  portico  complained  oi :  Hobsoii  v.  Middleton  ('). 
The  main  question  is  whether  the  plaintiff  has  had  the 
thing  he  bargained  for  ;  if  not,  he  is  clearly  entitled  to  main- 
tain this  action.  • 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  our  judg- 
ment in  this  case  ought  to  be  for  the  defendant.  The  action 
is  brought  upon  a  covenant  contained  in  a  deed  of  the  2d 
of  August,  1872.  It  was  a  conveyance  of  two  parcels  of 
land  OI  which  the  legal  estate  was  in  the  defendant,  and  the 
beneficial  or  equitable  interest  in  Mr.  Mitchell  Henry  (both 
of  whom  were  parties  to  the  deed),  to  Colonel  Clifford,  the 
plaintiff.  The  deed  contained  a  recital  that  '^  it  was  further 
agreed  that  such  conveyance  should  be  made  of  the  said 
pieces  or  parcels  of  land,  with  the  appurtenances  and  rights 
of  way  as  thereinafter  appearing."  After  describing  the 
parcels,  the  conveyance  goes  on,  "Together  also  with  full 
and  free  right  and  liberty  for  Colonel  Clifford,  his  heirs  and 
assigns,  and  for  his  and  their  friends,  servants,  workmen, 
&c.,  from  time  to  time  and  at  all  times  hereafter  at  Ids  and 
their  will  and  pleasure,  &c.,  with  or  without  horses,  carts, 
and  carriages,  to  pass  and  repass  over  and  along  the  roads 
or  intended  roads  and  ways  which  or  the  intended  directions 
whereof  are  respectively  delineated  on  the  plan,"  &c.  That 
is  a  conveyance  of  the  premises  with  a  right  of  way, — an 
easement.  No  question  arises,  or  could  arise,  as  against 
Mr.  Mitchell  Henry,  the  equitable  owner.  But  the  defen- 
dant, who  is  a  party  to  the  deed  as  legal  owner,  enters  into 
a  covenant  to  this  effect,  "  that  he  the  said  P.  R.  Hoare  hath 
not  done,  omitted,  or  knowingly  suffered,  or  been  party  or 
privy  to  anything  whereby  the  said  premises  herembefore 
expressed  to  be  hereby  by  him  granted  and  released,  or  any 
368]  part  thereof,  are,  *is,  or  may  be  impeached,  affected, 
or  incumbered  in  title,  estate,  or  otherwise  howsoever,  or 
whereby  he  is  in  anywise  hindered  from  granting  and  re- 

(»)  1  My.  ck  Cr.,  469.  («)  Kay,  660.  (')  6  B.  &  C,  295. 
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leasing  the  same  premises,  or  any  part  thereof,  in  manner 
aforesaid."  Thus,  the  defendant,  on  the  2d  of  August, 
1872,  covenants  that  he  has  not  done,  omitted,  or  knowingly 
suffered  or  been  party  or  -privy  to  an^ything  whereby  the 
grant  of  the  easement  to  Colonel  Cliflford  has  been  ''im- 
peached or  affected."  It  is  said  that  the  defendant  has  been 
guilty  of  a  breach  of  that  covenant,  because  he  had  on  the 
17th  of  May,  1872,  been  party  or  privy  to  a  deed  under 
which  Lady  Ashburton  had  been  allowed  to  obstruct  and 
diminish  the  enjoyment  of  the  right  of  way  or  easement  so 
granted  to  the  plaintiff.  In  order  to  see  whether  or  not  that 
amounts  to  a  breach  of  the  defendant's  covenant  with  Colo- 
nel Clifford,  it  will  be  necessary  to  see  what  are  the  cove- 
nants contained  in  the  prior  conveyance  to  Lady  Ashburton, 
to  which  Mr.  Mitchell  Henry  and  the  defendant  also  are 
both  parties.  After  several  recitals  which  it  is  not  material 
to  notice,  the  operative  part  of  the  deed  is  the  grant  to  Lady 
Ashburton  of  another  portion  of  the  same  estate,  together 
with  a  right  of  way  upon  which  no  question  turns.  There 
is  then  a  covenant  similar  to  that  in  the  conveyance  of  the 
2d  of  August,  1872,  "that  the  said  P.  R.  Hoare  has  not  ex- 
ecuted or  done,  or  knowingly  suffered  or  been  party  or 
privy  to,  any  deed  or  thing  whereby  or  by  reason  or  means 
whereof  the  premises  hereinbefore  granted  or  expressed  so 
to  be,  or  any  of  them,  or  any  part  thereof,  are,  is,  or  may 
be  impeached,  charged,  or  incumbered  in  title,  estate,  or 
otherwise  howsoever."  And  then  comes  this  important 
covenant, — "  And  further,  that  he  the  said  Mitchell  Henry, 
his  heirs  or  assigns,  wDl  before  the  17th  of  January,  1873, 
at  his  or  their  own  expense,  construct,  pave,  and  complete 
and  make  fit  for  use,  and  at  all  times  (until  the  burthen 
thereof  shall  have  been  adopted  by  some  competent  public 
authority)  maintain  in  good -repair,  a  private  road  on  the 
western  side  of  the  said  piece  or  parcel  of  ground  first  here- 
inbefore described,  the  site  of  which  private  road  is  marked 
'  Private  Road  A  B '  on  the  said  map  or  plan  drawn  in  the 
margin  of  these  presents,  and  which  said  road  runs  from  the 
high  road  leading  from  Kensington  to  London,  along  the 
western  boundary  of  the  said  piece  or  parcel  of  ground 
first  hereinbefore  described,  to  the  ground  in  the  rear  of 
*Montpelier  Square,  a7id  will  make  such  road  of  a  [369 
width  of  not  less  than  forty  feet  (*)  throughout  its  entire 

(')  The  plan   showed  that  this  forty-  a  footway  of  five  feet  on  either  side,  the 
foot  road  at  the  spot  in  question  was  in-  rest  being  greensward  or  shrubbery  en- 
tended  to  be  laid  out  thus, — a  carriage-  closed  by  a  dwarf  wall  and  iron  railing. 
way  of  twenty-four  feet  eight  inches,  and 
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length.^^  Then  there  follows  this  proviso,  that  ''  it  shall  be 
lawful  for  Ladv  Ashburton,  her  neirs  or  assigns,  to  erect 
and  maintain  a  bow  or  projection  on  the  first  and  (if  desired 
by  her  of  them)  also  on  the  upper  floors  of  the  messuage  or 
dwelling-house  hereinafter  covenanted  to  be  erected  by  her 
(but  onl^  on  the  western  side  of  the  said  piece  or  parcel  of 
ground  first  hereinbefore  described),  provided  that  no  such 
bow  or  projection  shall  be  made  over  the  private  road 
marked  A  B  on  the  said  map  or  plan  at  a  greater  distance 
from  the  Kensington  Road  than  100  feet ;  and  also  that  it 
shall  be  lawful  for  the  said  Lady  Ashburton,  her  heirs  and 
assigns,  to  erect  and  maintain  a  porte-cochere  or  projection 
extending  from  the  west  side  of  the  said  last-mentioned 
messuage  or  dwelling-house  over  the  foot-pavement  of  the 
said  private  road  marked  A  B,  provided  that  the  plan  of 
any  projection  or  projections  be  submitted  to  the  said 
Mitchell  Henry,  his  heirs  or  assigns,  and  approved  of  by 
him  or  them."  Mr.  Mitchell  Henry,  therefore,  in  a  deed  to 
which  the  defendant  is  a  party,  covenants  to  make  the  road 
marked  A  B  of  the  minimum  width  of  forty  feet,  and  he 
also  covenants  that  Ladv  Ashburton  shall  be  permitted  to 
erect  a  portico  over  the  foot-path,  provided  the  designs  are 
submitted  to  and  approved  of  by  him.  The  erection  com- 
plained of  as  a  breach  of  the  defendant's  covenant  with  the 
plaintiff  is  this  portico.  It  is  said  to  be  an  infringement  of 
the  right  of  way  granted  to  the  plaintiff  by  the  deed  of  the 
2d  of  August ;  and  it  is  further  said  that,  as  the  defendant 
was  a  party  to  both  deeds,  he  has  broken  his  covenant  witli 
the  plaintiff,  because  in  May,  1872,  he  was  party  to  a  deed 
whereby  the  easement  granted  to  the  plaintiff  by  the  deed  of 
August  was  affected. 

Two  points  were  raised  on  the  argument, — first,  whether 
there  has  been  an  interference  .with  the  right  granted  to  the 
plaintiff  by  the  deed  of  the  2d  of  August,  1872 ;  secondly,  if 
there  has,  whether  the  defendant  is  brought  within  the 
words  of  that  covenant,  he  having  merely  joined  in  the 
370]  deed  of  the  17th  of  May,  *1872,  for  conformity,  and 
not  as  a  party  or  privy  in  the  sense  contemplated  by  that 
covenant. 

Now,  the  first  point  raises  by  far  the  most  important  con- 
sideration in  the  case.  In  order  to  determine  that,  it  is 
necessary  to  look  carefully  at  the  words  of  the  deed,  to  see 
what  it  is  that  was  conveyed  to  the  plaintiff.  The  obstruc- 
tion cannot  now  be  removed.  It  is  not  suggested  that  the 
damage  is  appreciable  in  money  ;  but  the  parties  are  stand- 
ing upon  their  legal  rights.     We  have  nothing  to  do  with 
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the  merits ;  and,  if  the  defendant  has  broken  his  covenant, 
however  infinitessimal  the  injury  sustained  by  the  plaintiff 
may  be,  the  action  is  maintainable.  Now,  the  thing  granted 
is  admitted  to  be  an  easement.  The  limits  of  the  right  are 
ascertained  by  the  deeds.  According  to  the  covenant  en- 
tered into  by  Mr.  Mitchell  Henry  with  Lady  Ashburton,  the 
road  is  to  be  forty  feet  wide.  It  is  enough  to  say  that  that 
covenant  has  been  performed;  a  road  of  the  stipulated 
width  has  been  properly  made.  Now,  what  right  or  ease- 
ment did  the  plaintiff  acquire  in  reference  to  that  road  ?  A 
right  for  himself  and  his  friends,  servants,  and  workmen,  to 
pass  and  repass  over  and  along  the  roads  or  intended  roads 
and  ways  delineated  on  the  plan.  It  was  pointed  out  in  the 
course  of  the  argument  that  that  could  not  be  an  absolute 
grant  of  every  part  of  the  road  for  all  the  purposes  men- 
tioned ;  part  must  be  set  out  for  a  carriage-way  and  part  for 
a  footway.  What  has  the  plaintiff  got  ?  As  far  as  the  car- 
riage-way is  concerned,  he  nas  all  he  bargained  for,  except 
that  the  bases  of  the  columns  supporting  the  portico  en- 
croach a  little  upon  it.  If  this  had  been  an  absolute  con- 
veyance,of  a  forty-foot  road  set  out  by  metes  and  bounds, 
and  a  portion  of  it  had  been  obstructed  by  the  conveying 
party,  no  doubt  an  action  might  have  been  maintained  for 
that  trespass.  But  that  is  not  this  case;  that  which  is 
granted  is  a  right  of  way,  an  easement,  over  a  road  the  soil 
of  which  remains  in  the  grantor.  All  deeds  are  to  be  con- 
strued according  to  the  intention  of  the  parties  as  expressed 
therein :  and  we  gather  from  the  language  of  this  deed  that 
the  intention  was  to  grant  the  plaintin  an  easement  only,  the 
reasonable  use  and  enjoyment  of  an  ascertained  way  ;  and 
it  is  not  suggested  that  the  plaintiff  has  not  such  reasonable 
enjoyment.  Upon  the  statements  in  the  special  ca«e,  it  does 
not  Appear  that  the  plaintiff  has  not  got  in  the  fullest  sense 
that  which  the  *deed  purported  to  convey  to  him.  If  [371 
so,  it  follows  that  this  action,  which  is  brought  upon  the 
covenant  by  the  defendant  that  he  has  not  done,  omitted, 
or  knowingly  suffered,  or  been  party  or  privy  to  anything 
whereby  that  easement  might  be  impeached  or  affected  can- 
not be  sustained. 

It  becomes,  therefore,  unnecessary  to  consider  what  we 
should  hold  as  to  the  second  point.  But,  as  the  question 
has  been  raised  before  us,  I  may  say  that,  if  I  had  thought 
that  the  construction  of  the  covenant  was  adverse  to  the  de- 
fendant, I  should  have  felt  no  difficulty  in  coming  to  the 
conclusion  that  he  was  party  or  privy  to  the  deed  by  which 
the  covenant  had  been  infringed.  Hfe  had  notice  of  the  con- 
9  Eng.  Ri: p.  58 
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tents  of  the  deed  of  the  17th  of  May,  1872,  and  was  a  party 
and  a  necessary  party  thereto.  If  any  authority  were  want- 
ing upon  this  point,  it  seems  to  me  that  Hobson  v.  Middle- 
ton  {')  is  sufficient  for  the  purpose.  If,  therefore,  our  judg- 
ment had  been  against  the  defendant  upon  the  first  point, 
it  would  probably  have  been  against  him  upon  the  second 
point  also. 

Brett,  J.:  I  am  of  the  same  opinion.  It  is  admitted 
that  the  portico  cannot  now  be  got  rid  of ;  and  it  seems  that 
the  plaintiff  has  sustained  no  real  damage.  As  to  the 
second  point,  I  agree  with  my  lord  that,  if  the  plaintiff's 
rights  have  been  infringed,  the  defendant  was  sufficiently 
party  or  privy  to  the  deed  under  which  that  was  done  to 
make  him  liable.  As  to  the  first  point, — ^that  which  is 
granted  to  the  plaintiff  by  the  conveyance  of  the  2d  of  Au- 
gust, 1872,  was,  not  a  forty-foot  road,  nor  the  exclusive  use 
of  a  forty- foot  road ;  but  a  right  to  use  it  in  common  with 
others.  He  was  to  have  an  easement  in  the  nature  of  an 
access  or  right  of  way  over  the  road,  by  himself  and  his 
friends  and  servants,  and  nothing  but  an  easement.  If  this 
were  a  grant  of  the  road  itself,  any  interference  with  the 
plaintiflTs  enjoyment  of  it  would,  no  doubt,  give  a  right  of 
action.  But  all  that  is  granted  here  is  a  right  to  a  reason- 
able use  of  the  road  by  the  plaintiff  in  common  with  others, 
who  have  e(jual  rights  with  nim  ;  and  I  am  of  opinion  that 
no  substantial  interference  with  his  exercise  of  that  easement 
has  been  made  out.  The  plaintiff's  right  has  not  beenin- 
372]  fringed  at  all.  I  would  wish  to  guard  *m^self  from 
being  understood  to  say  that  we  should  be  justified  in  dis- 
regarding an  interference  with  a  right  because  the  damage 
is  inappreciable.  Generally  speaking,  any  interference  with 
a  rigav,  however  small,  creates  a  cause  of  action. 

Denman,  J.:  I  am  of  the  same  opinion.  No  doubt  the 
defendant  was  party  or  privy  to  whatever  was  done  under 
the  deed  of  the  17th  of  May,  1872.  Indeed,  that  point  was 
hardly  pressed  by  Sir  John  Karslake.  I  agree,  however, 
with  the  rest  of  the  court  that,  upon  the  first  point,  the  de- 
fendant is  entitled  to  judgment.  The  main  question  is, 
what  is  the  meaning  of  the  covenant  declared  on.  That  was 
a  grant  to  Colonel  Clifford  of  the  free  right  and  liberty  for 
himself,  his  friends,  servants,  and  workmen,  at  all  times 
at  his  and  their  will  and  pleasure,  with  or  without  horses, 
&c.,  to  pass  and  repass  over  and  along  the  roads  or  intended 
roads  and  ways  delineated  on  the  plan.  Looking  at  the 
covenant  and  at  the  plan,  I  come  to  the  conclusion  that  it 

(»)  6  B.  A  C,  295. 
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was  not  intended  to  give  to  the  plaintiff  and  to  the  other 
persons  through  him  a  right  to  so  upon  everv  square  foot 
of  the  space  so  delineated,  but  only  a  right  to  the  reasonable 
use  of  a  way  such  as  substantially,  existed  over  the  spaces 
pointed  out.  It  is  only  a  grant  of  a  reasonable  user  of  a 
right  of  way.  To  hold  otherwise  would  manifestly  de- 
feat the  intention  of  the  parties.  Such  being  the  nature 
and  extent  of  the  grant,  what  was  done  under  the  deed 
of  the  17th  of  May,  1872,  was  not  impeaching,  affecting, 
or  incumbering  the  plaintiff's  right,  and  did  not  prevent 
the  plaintiff  from  the  full  enjoyment  of  all  that  he  stipu- 
lated for. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff :  G.  C.  Sherrard, 
Attorneys  for  defendant :  Beckett  &  Son. 
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147]  *Stock  and  Others  v.  Holland. 

Bankruptcy  Act,  1869,  a.  8'7 — Seizure  and  Sale— Payment  to  Sheriff  to  avoid  Sale^ 
"Proceeds  of  8uch  Sale" 

The  sheriff  haviDg  seized  the  goods  of  a  trader  debtor  under  an  execution  for  more 
than  £50,  the  debtor,  before  sale,  paid  him  on  the  18th  of  November  and  the  21st  of 
November,  two  sums  of  £100  ana  £82  respectively,  on  account  of  the  debt.  The 
judfi^ment  creditors  knew  of  and  assented  to  the  payments.  The  debtor,  on  the  24th 
of  November,  filed  a  petition  for  liquidation,  and  a  restraining  order  was  served  on 
the  sheriff,  who  continued  to  hold  the  sums  so  paid  on  account.  Subsequently,  on 
the  20th  of  December,  trustees  were  appointed,  who  clumed  the  £132: 

Held,  that  the  jud^ent  creditors,  having  assented  to  the  payments,  were  entitled 
to  the  money  as  against  the  trustees. 

Mt parte  Brooke  {S  Eng.    Rep.,   876)  followed. 

The  plaintiffs  signed  judgment  in  this  action  for  £201 
165.  Id.  on  the  13th  of  November,  1873.  Execution  was 
issued  on  the  same  day.  The  sheriff  seized  the  defendant's 
goods  on  the  14th.  On  the  18th  the  defendant  (who  was  a 
trader)  paid  £100  to  the  sheriff  on  account  of  the  debt,  and 
promised  to  pay  the  balance  in  a  day  or  two.  On  the  20th 
(jf  November  the  defendant  saw  one  of  the  plaintiffs  and  told 
liim  of  the  payment,  and  begged  that  the  execution  might 
be  withdrawn.  The  defendant  also  stated  that  his  difficul- 
ties were  only  temporary,  and  that  he  would  pay  the  balance 
due  in  two  months.  The  plaintiffs  agreed  to  grant  his  re- 
quest on  condition  of  his  obtaining  a  surety  to  guarantee 
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payment.  This  the  defendant  promised  to  do,  and  it  was 
arranged  that  he  should  go  the  next  day  to  Derby  with  the 
plaintiffs'  solicitor  to  see  the  proposed  surety.  Next  day, 
lowever,  he  telegraphed  to  tne  solicitor  to  postpone  the 
;  ourney  until  the  day  following.  On  the  same  day,  the  21st, 
!ie  paid  £32  more  to  the  sheriflT  on  account  of  the  debt.  On 
i;he  24th  he  filed  a  petition  for  liquidation  in  the  Derbyshire 
County  Court,  and  an  order  restraining  the  sale  was  served 
on  the  sheriff.  No  ])art  of  the  goods  seized  had  then  been 
sold.  The  first  meeting  of  creditors  was  held  on  the  20th  of 
December,  and  two  trustees  were  appointed,  who,  on  the 
22d,  demanded  the  sum  of  £132,  which  still  remained  in  the 
hands  of  the  sheriff.  The  sheriff  thereupon  took  out  an  in- 
terpleader summons,  upon  the  *hearing  of  which,  be-  [148 
fore  Bramwell,  B.,  a  special  case  was  directed  to  be  stated, 
under  the  Common  Law  Procedure  Act,  1860,  s.  16,  for  the 
opinion  of  the  court.  The  affidavits  used  upon  the  hearing 
at  Chambers,  and  which  set  forth  the  facts  above  stated, 
were  ordered  to  constitute  the  special  case.  The  q[uestion 
for  the  opinion  of  the  court  was  whether  the  plaintiffs  were 
entitled  to  the  sum  paid  to  the  sheriff  by  the  debtor  on  ac- 
count of  his  debt  as  against  the  trustees  under  the  liqui- 
dation. 

The  case  was  first  argued  in  Hilary  Term  last,  before 
Kelly,  C.B.,  Cleasby  and  Amphlett,  BB.,  when  judgment 
was  reserved  until  tne  decision  of  the  Court  of  Appeal  in 
Bankruptcy  upon  an  appeal  then  depending  from  the  deci- 
sion of  Bacon,  C.  J.B.,  in  Ex  parte  Brooke.  The  Lord  Chan- 
cellor and  Lords  Justices  heard  the  appeal  on  the  30th  of 
January  and  the  13th  of  February  last,  when  the  decision 
of  the  chief  iud^e  was  reversed  (*).  The  Court  of  Exchequer 
then  directed  this  case  to  be  reargued. 

May  7,  8.  Arthur  Charles^  for  the  plaintiffs :  There  is  no 
question  as  to  fraudulent  preference  in  this  case,  and  the 
only  section  of  the  Bankruptcy  Act,  1869,  under  which  the 
trustees  can  claim  is  the  87tn  (•).  But  here  the  money  paid 
cannot  in  anv  sense  be  considered  as  the  proceeds  of  seizure 
and  sale.  There  was  no  sale ;  and  although,  according  to 
Ex  parte  Rayner  (*),  seizure  without  sale  gives  the  trustee  a 

(*)  Law  Rep.,  9  Ch.,  301.  upon  notice  being  served  upon  him  within 

(*)  The  Baukruptcy  Act,  1869  (32  &  83  that  period  of  a  bankruptcy  petition  hav- 

Vict.  c.  71),  8.   87,  enacts  that,  "where  ing  tKjen  presented  against  such  trader, 

the  goods  of  any  trader  have  been  taken  shall  hold  the  proceeds  of  such  sale  after 

in  execution  in  respect  of  a  judgment  for  deducting  expenses,  on  trust,  to  pay  the 

a  sura  exceeding  £50,  and  sold,  the  sheriff  same  to  the  trustee." 

shall  retain  the  proceeds  of  such  sale  in  (')  Law  Rep.,  7  Ch.,  825. 
his  hands  for  a  |>criod  of  fourteen  days,  and 
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title  to  the  goods  seized,  the  section  cannot  give  him  a  title 
to  money  paid  to  avoid  a  sale  of  the  goods  as  well  as  to  the 
goods  themselves.  There  is  evidence  tliat  the  plaintiffs  knew 
of  the  payment,  and  assented  to  the  sherin  holding  the 
money  for  them,  at  the  same  time  promising  the  debtor  to 
withdraw  the  execution  upon  certain  conditions.  The  money, 
therefore,  was  money  received  to  their  use  in  the  sheriff's 
hands :  Morland  v.  Pellatt{^),  Moreover,  Ex  parte  Brooke  (*) 
149]  is  decisive.  There  it  *was  held  that  money  paid  to 
the  sheriff  to  avoid  seizure  after  the  creditors  had  assented 
to  the  sheriff  holding  it,  belonged  to  them,  and  not  to  the 
trustee.  Here  there  was  a  seizure,  but  the  principle  of  the 
decision  applies. 

Francis  Turner ^  contra:  The  circumstance  that  there 
had  been  a  seizure  distinguishes  the  present  case  from  Ex 
parte  Brooke  (*).  The  title  of  the  trustees  to  the  goods  them- 
selves, although  there  has  been  no  sale,  cannot  be  disputed. 
A  sale,  therefore,  is  not  indispensable  to  the  operation  of 
sect.  87.  The  goods  seized  had  ceased  to  belong  to  the  debtor, 
and  the  money  which  he  paid  to  release  them  must  be  taken 
to  have  been  received  by  the  sheriff  for  him,  and  accordingly 
passed  also  to  the  trustees.  There  is  no  sufficient  evidence 
to  warrant  the  conclusion  that  the  plaintiffs  had  absolutely 
assented  to  the  payments  in  such  a  sense  as  to  constitute  the 
sheriff  their  agent.  Indeed,  according  to  James,  L.J.,  in 
Ex  parte  Pearson  (*),  the  payment  itself  being  made  by  the 
debtor  to  avoid  a  sale,  is  equivalent  to  a  sale. 

Kelly,  C.B.  :  In  this  case  the  sheriff  had  seized  the  debtor's 
goods  under  an  execution,  and  the  debtor,  in  order  to  pre- 
vent a  sale,  paid  the  sheriff  two  sums,  of  £100  and  £32,  on 
account  of  tne  debt.  The  evidence  is  clear  that  these  pay- 
ments came  to  the  knowledge  of  the  creditors,  and  they 
delayed  the  sale  of  the  goods  seized  in  consequence.  If  no 
communication  had  been  made  to  them,  a  question  might 
have  arisen  as  to  whether  payment  to  the  sheriff  was  equiv- 
alent to  payment  to  the  creditors.  But  that  question  does 
not  arise  here ;  and  it  seems  to  me  that  the  case  of  Ex  parte 
Brooke  {')  is  in  principle  identical  with  the  present  case. 
We  are  bound  by  that  authority,  and  I  may  add  that  it  is 
one  which  commends  itself  to  my  mind  as  having  been  rightly 
decided. 

It  is  argued  that  the  payment  is  really  equivalent  to  a  sale. 
But  that  cannot  be.  The  trustees  have  a  good  title  to  the 
goods  seized,  but  they  now  want  to  have  ooth  money  and 

(')  8  B.  A  C,  722  {')  Law  Rep.,  9  Ch.,  301. 

(3)  Law  Rep.   8  Cli.,  667,  at  p.  672. 
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goods.     Clearly  they  are  not  entitled  to  the  money  where  the 
payment  of  it  to  the  sheriff  is  assented  to  by  the  creditors. 

The  payment  is  not  contended  to  have  been  by  way  of 
fraudulent  preference.  There  was  pressure,  there  was  con- 
sideration for  *the  payment,  namely,  the  delay  in  com-  [150 
pleting  the  execution,  and  the  debtor  was  not  contemplating 
bankruptcy.  Unless,  therefore,  s.  87  of  the  Bankruptcy 
Act,  1869,  is  applicable,  the  plaintiffs  are  entitled  to  the 
money.  But  for  the  reasons  I  have  given  I  do  not  think 
this  money  is  in  any  sense  ''proceeds  of  the  sale"  within 
the  meaning  of  that  section. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  I  think  that  Ex 
parte  Brooke  (*),  which  is  a  binding,  and  to  my  mind,  satis- 
factory authority,  concludes  this  case.  There  money  was 
Eaid  before  seizure  to  the  sheriff  to  prevent  the  execution 
eing  levied,  and  the  chief  judge  decided  (")  that  money  so 
paid  was  in  the  sheriff's  hands  as  the  officer  of  the  court, 
feut,  on  appeal,  it  appeared  that  the  execution  creditor  had 
assented  to  the  mode  in  which  the  money  had  been  paid, 
and  thereupon  the  Court  of  Appeal  reversed  the  chief  judge's 
decision.  It  is  said  the  case  is  distinguishable  from  the 
present  one  on  two  grounds.  First,  there  was  a  seizure  here. 
But  Ldo  not  think  this  makes  any  difference.  The  money 
was  paid  here,  as  it  was  there,  to  prevent  the  execution  from 
being  completed  and,  as  soon  as  it  was  assented  to,  became 
the  money  of  the  creditor.  Secondly,  it  is  contended  that  the 
plaintiffs  never  absolutely  assented  to  the  payment,  and  in 
one  sense,  no  doubt,  the  assent  was  conditional  upon  the  d(i- 
fendant  doing  something  which  he  failed  to  do.  But  it  was 
an  absolute  assent  for  the  time,  and  amounted  to  an  agree- 
ment on  the  plaintiffs'  part  that,  in  consideration  of  the  part 
payment  of  tne  debt,  and  of  the  defendant's  undertaking  to 
get  a  surety  and  pay  the  balance  in  two  months,  they  would 
stay  the  execution.  Upon  the  authority,  therefore,  of  Ex 
parte  BrooTce{^\  I  think  the  plaintiffs  are  entitled  to  judg- 
ment. 

Amphleit,  B.,  concurred. 

Pigotty  who  appeared  for  the  sheriff,  applied  that  the 
costs  of  the  sheriff  incurred  at  Chambers  and  on  the  argu- 
ment might  be  paid  by  the  trustees.  The  court  refused  the 
application. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :   Vizard^  Crowder  &  Anstie. 
Attorney  for  trustees :  Dubois. 

(')  Law  Rep.,  9  Ch.,  801.  («)  Law  Rep.,  9  Ch.,  302,  n.  (1). 
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[Law  Reports,  9  Exchequer,  151.] 
'      April  24,  1874. 

151]  *Treloar  y.  Bigge. 

Landlord  and    Tenant — Covenant  not  to  <U9ign — Arbitrary  Refwal — Qualified 

Covenant, 

A  lessee  covenanted  with  the  lessor  not  to  assign  the  demised  premises  without  the 
consent  in  writing  of  the  lessor,  "  such  consent  not  being  arbitrarily  withheld  ;**  and 
it  was  provided  oy  the  lease  that  if  the  lessee  should  assign  the  premises  without 
the  consent  in  writing  of  the  lessor,  "  but  such  consent  is  not  to  be  arbitrarily  with- 
held," the  lessor  might  re-enter : 

Heldf  that  there  was  no  covenant  by  the  lessor,  either  express  or  implied,  not  to 
refiase  his  consent  arbitrarily,  but  that  an  arbitrary  refusal  would  leave  the  lessee  at 
liberty  to  assign  witliout  the  lessor's  consent. 

Scfnble,  by  Kelly,  C.B.,  and  Pollock,  B.  An  "  arbitrary"  refusal  is  equivalent  to 
an  "unfair  and  unreasonable"  refusal;  and  a  refusal  "upon  advice,"  though  Uie 
grounds  of  refusal  be  not  specified,  is  not  "  arbitrary." 

Declaration  that  the  defendant,  by  deed,  demised  to  the 

J)laintifif  premises  at  67,  Ludgate  Hill,  for  twenty-one  years, 
rom  the  25th  December,  1864,  subject  to  a  covenant  that  the 
plaintiff  would  not  assign  or  underlet  the  premises,  or  any 
part  thereof,  without  the  consent  in  writing  of  the  defendant, 
and  that  the  defendant  covenanted  with  the  plaintiff  that  he 
would  give  such  consent  when  the  same  should  be  reason- 
ably required,  and  would  not  arbitrarily  withhold  the  same ; 
that  the  plaintiff  was  desirous  of  letting  part  of  the  prem- 
ises, and  applied  for  the  defendant's  consent,  and  all  con- 
ditions, &c.,  were  fulfilled,  yet  the  defendant  refused  his 
consent  and  arbitrarily  withheld  the  same. 

The  defendant  pleaded,  denying  the  covenant  and  the 
breach. 

Issue. 

The  cause  was  tried  at  *  the  sittings  in  Middlesex  after 
Michaelmas  Term,  1873,  before  Kelly,  C.B.,  when  the  follow- 
ing facts  were  proved : 

The  plaintiff  was  tenant  to  the  defendant  of  premises  at 
No.  67,  Ludgate  Hill,  London,  upon  the  terms  of  a  lease, 
dated  the  18th  of  January,  1865,  for  twenty-one  years  from 
the  previous  Christmas.  The  lease  contained  the  following 
covenant : 

*' And  the  said  Thomas  Treloar  [the  plaintiff]  doth  cove- 
nant with  the  said  T.  E.  Bigge  [the  defendant]  that  he  shall 
not  nor  will  assign  this  present  lease,  or  let,  &c.,  or  other- 
152]  wise  part  with  *the  premises  hereby  demised,  or  any 

Eart  thereof,  without  the  consent  in  writing  of  the  said  T.  E. 
ligge,  such  consent  not  being  arbitrarily  withheld." 
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The  proviso  for  re-entry,  which  immediately  followed  the 
covenant,  was  in  these  terms:  "Provided,  always,  that  if 
the  said  T.  Treloar  shall  at  any  time  assign,  let,  &c.,  the 
said  premises,  or  any  part  thereof,  without  the  consent  in 
writing  of  the  said  T.  E.  Bigge  first  had  and  obtained,  but 
such  consent  is  not  to  be  arbitrarily  withheld,  then  it  shall 
be  lawful  for  T.  E.  Bigge  to  re-enter." 

In  March,  1870,  the  plaintiff  applied  to  the  defendant  for 
leave  to  underlet  a  part  of  the  premises  to  the  National  Pro- 
vincial Plate  Glass  Company  for  one  vear.  The  defendant 
had  meanwhile  become  aware  that  the  Commissioners  of 
Sewers  for  London  would  require  the  premises,  although  no 
formal  notice  to  treat  had  then  been  served ;  and  on  the 
26th  of  March  he  replied,  ''upon  advice,"  that  "he  could 
not  agree  to  the  plaintiffs  proposition,  under  the  altered 
circumstances  of  the  probable  tenure"  of  his  property. 
The  plaintiff's  solicitors  renewed  the  application,  and  re- 
quested the  defendant  to  reconsider  the  matter.  He  replied, 
adhering  to  his  former  resolution.  The  underletting,  he 
said,  would  be  no  profit  to  him,  and,  if  the  city  authorities 
took  the  property,  merely  an  advantage  to  the  plaintiff. 
The  premises  were  afterwards  taken  by  the  Commissioners 
of  Sewers,  under  57  Geo.  3,  c.  xxix.  The  plaintiff  now 
claimed  £150  as  damages,  which  he  alleged  he  had  sustained 
through  the  defendants  ''arbitrary"  refusal  to  consent  to  the 
proposed  underletting.  The  learned  judge  asked  the  jury 
whether  the  refusal  bv  the  defendant  was  arbitrary,  and  on 
this  point  they  found  for  the  plaintiff.  But  being  of  opinion 
that  the  words  in  the  lease  did  not  constitute  a  covenant  on 
the  defendant's  part,  and  that  if  they  did,  there  was  no  evi- 
dence to  justify  the  finding  of  the  iury,  the  learned  judge 
directed  a  nonsuit  to  be  entered,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  £150.  In  Hilary  Term  last 
a  rule  was  obtainea  accordingly,  upon  the  ground  that  the 
lease  contained  either  expressly  or  oy  implication  the  cove- 
nant declared  upon,  and  tnat  there  was  evidence  to  so  to  the 
jury  that  the  consent  of  the  plaintiff  had  been  arbitrarily 
refused. 

*April  23.  J.  Brown,  Q.C.,  and  I/wmley  Smith  [153 
showed  cause :  First,  there  is  no  covenant  on  the  defendant's 
part  such  as  is  declared  on.  In  Wolveridge  v.  Steward  (*), 
the  principle  governing  this  case  is  laid  down  thus:  "It  is 
fully  established  that  no  precise  form  of  words  is  necessary 
to  constitute  a  covenant.  '  Any  words  which  show  an  agree- 
ment to  do  a  thing  make  a  covenant ;'  but  it  must  be  clear 

(»)  1  C.  <&  M.,  644,  at  p.  667. 

9  Eng.  Rep,  .   59 
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that  they  are  meant  to  operate  as  an  agreement,  and  not 
merely  as  words  of  condition  or  qualification."  It  is  impos- 
sible to  say  that  the  words  in  the  covenant  by  the  plaintiff 
not  to  assign,  taken  alone,  are  more  than  words  of  qnalifica- 
tion.  Their  effect  is  to  leave  the  tenant  at  liberty  to  assign 
without  the  landlord's  consent,  if  such  consent  be  arbitraruy 
withheld.  But  it  will  be  contended  that  the  proviso  for  re- 
entry contains  an  express  covenant  by  the  defendant.  It  is, 
however,  merely  a  repetition  of  the  qualification,  and  limits 
the  right  of  entry  to  the  case  of  the  tenant  having  assigned 
without  the  defendant's  consent  in  writing,  such  consent  not 
having  been  arbitrarily  withheld.  Secondly,  there  has  been 
no  arbitrary  refusal  here.  The  defendant  refused  after 
consideration  and  *'upon  advice."  He  was  not  bound  to 
declare  his  reasons  for  refusing :  In  re  Gresham  Life  Asmir 
ranee  Society  (*). 

Day^  Q.C.,  and  P ether am^  in  support  of  the  rule :  The 
words  of  the  covenant  constitute  a  covenant  in  express  terms 
by  the  defendant  not  arbitrarily  to  withhold  nis  assent. 
And  if  this  be  doubtful  as  to  the  covenant,  the  proviso  is 
unambiguous.  There  the  words  are  contained  in  a  separate 
clause,  "but  such  consent  is  not  to  be  arbitrarily  withheld." 
This  is  more  than  a  q^ualification  upon  the  defendant's  right 
of  re-entry.  It  is  within  the  principle  which  has  been  re- 
ferred to,  and  amounts  to  a  distinct  agreement  not  to  with- 
hold consent  arbitrarily.  If  this  be  so,  there  was  evidence 
to  support  the  finding  of  the  jury.  The  defendant  refused 
"upon  advice,"  but  he  gave  no  reason  whatever,  and  the 
circumstances  of  the  case  disclose  none.  In  re  Greshmti 
Life  Assurance  Society  (*)  is  not  applicable.  There  the 
directors  had  power  to  refuse  transfers  of  shares  unless  the 
transferee  was  "approved  of,"  and  they  acted  as  arbitrators 
154]  in  the  matter.  But  here  the  jury  were  *justified  in 
supposing  that  the  defendant  was  acting  from  mere  caprice. 
In  Marshall  v.  Bishop  of  Exeter  ('),  an  allegation  in  a  plea 
to  a  declaration  in  quare  imped  it  that  the  defendant  (the 
bishop)  had  "good  reason"  to  believe  that  the  presentee  had 
been  guilty  of  an  ecclesiastical  offence  was  held  insufficient. 
So  here  the  defendant  ought  to  have  given  his  grounds  for 
refusing  his  assent.  In  Sheppard  v.  Honq  Kong  and  Shang- 
hai Banking  Corporation  (*),  a  very  similar  clause  was  con- 
ceded to  be  a  covenant  by  the  lessor,  and  it  was  there  held 
that  strong  grounds  for  refusing  assent  must  be  established. 

(1)  Law  Rep.,  8  Ch.,  446,  per  Mellish,        (»)  Law  Rep.,  8  H.  L.,  17. 
L.  J.,  at  p.  451.  (*)  20  W.  R.,  459. 

(«)  Law  Rep.,  8  Oh.,  446. 
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Again,  the  word  '* arbitrary"  must  be  interpreted  with 
reference  to  the  proposed  assignee,  to  whom  there  could  be 
no  possible  objection  in  this  case. 

Cur.  adv.  tuU. 

April  24.  Kelly,  C.B.:  Two  questions  arise  in  this  case, 
the  tirst  being  whether  certain  words  introduced  in  the  clause 
prohibiting  assignment,  and  whereby  the  plaintiff  covenants 
not  to  assign  without  license  in  writing,  amount  to  an  abso- 
lute covenant  on  the  part  of  the  lessor  not  to  withhold  his  con- 
sent arbitrarily.  I  am  of  opinion  that  they  do  not  constitute 
a  covenant  on  which  the  lessee  can  sue,  out  are  words,  the 
only  effect  of  which  is  to  qualify  the  generality  of  the  phrase 
into  which  they  are  introduced.  The  plaintiff  covenants 
that  he  will  not  assign  the  lease  or  the  premises  demised 
''without  the  consent  in  writing  of  the  said  T.  E.  Bigge" 
(the  defendant)  "first  had  and  obtained,"  and  if  the  words 
stopped  there  the  tenant's  covenant  would  be  absolute,  but 
they  are  qualified  by  the  words  "such  consent  not  being 
arbitrarily  withheld."  Ndw  the  rule  of  law,  no  doubt,  is 
that  any  words  in  a  deed  which  impose  an  obligation  upon 
another  amount  to  a  covenant  by  him ;  but  the  words  must 
be  so  used  as  to  show  an  intention  that  there  should  be  an 
agreement  between  covenantor  and  covenantee  to  do  or  not 
to  do  a  particular  thing.  I  cannot  find  any  such  intention 
here.  The  words,  taken  grammatically,  do  not  seem  to  me 
to  amount  to  an  undertaking  by  the  lessor,  but  are  a  part  of 
the  same  sentence  as  that  containing  the  lessee's  covenant, 
and  qualify  its  generality.  They  prevent  that  covenant 
♦operating  in  any  case  of  arbitrary  refusal  on  the  part  [155 
of  the  lessor,  that  is,  in  any  case  where,  without  lair,  solid, 
and  substantial  cause,  and  without  reason  given,  the  lessor 
refuses  his  assent.  I  have  known  in  my  own  experience 
several  cases  in  which  actions  have  been  brought  for  the 
arbitrary  withholding  of  consent  by  a  landlord.  But  in  all 
(as  in  the  case  of  8heppard  v.  Hong  Kong  and  Shanghai 
Banking  Corporaiion  (*))  there  was  a  covenant  in  express 
terms,  so  as  to  give  the  lessee  a  right  of  action.  In  the 
present  case,  for  the  reasons  I  have  given,  I  think  there 
was  no,  such  covenant. 

Then  it  is  contended  that  a  covenant  is  contained  in  the 
proviso,  and  it  is  C[uite  possible  that  if  the  words  there  used, 
and  on  which  reliance  is  placed,  had  been  used  in  another 
part  of  the  deed,  they  might  have  been  properly  construed 
as  amounting  to  a  covenant.     But  the  two  clauses  which 

(>)  20  W.  R.,  469. 
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follow  each  other  must  be  taken  together.  The  language  is 
somewhat  varied  in  the  proviso,  but  substantially  is  to  the 
same  effect  as  that  used  m  the  covenant  It  shows  the  de- 
scription of  refusal  which  is  to  give  the  right  of  re-entiy. 
The  (]^ualified  covenant  not  to  assign  is  followed  by  tne 
qualihed  covenant  for  re-entry. 

The  conclusion  I  have  arrived  at  upon  the  construction  of 
the  deed  renders  it  unnecessary  to  decide  the  Question  of 
arbitrary  refusal.  But  I  think  it  right,  nevertheless,  to  ex- 
press my  opinion  upon  it,  and  in  my  judgment  there  was  no 
evidence  oi  any  aroitrary  refusal.  The  lessor  took  advice 
upon  the  subject,  and  acting  upon  that  advice,  refused  his 
assent.  It  is  impossible  to  say,  when  the  circumstances  of 
the  case  are  considered — the  natiire  of  the  property  and  the 
duration  of  the  lease — that  the  defendant's  act  vms  arbitrary. 
It  has  been  said  that  the  refusal  must  be  taken  to  be  arbi- 
trary if  the  character  of  the  proposed  assignee  is  such  as 
cannot  be  objected  to  on  any  reasonable  grounds.  But  I 
cannot  assent  to  that  view.  The  covenant  is  not  qualified 
in  that  manner,  as  it  might  have  been,  and  I  think  the  de- 
fendant was  entitled  to  refuse  his  assent  upon  any  fair  and 
reasonable  ground.    Now,  here  was  an  act  which  enabled  a 

;)ublic  body  to  take  possession  of  the  premises,  and  the  de- 
endant  knew  they  intended  to  take  them.  It  might  be  an 
advantageous  thing  to  be  able  to  give  the  corporation 
156]  *early  possession.  It  is  an  every-day  matter  in  com- 
pensation' cases  for  an  extra  sum  to  be  paid  for  such  pos- 
session, and  the  defendant  might  well  desire  not  to  assent  to 
the  coming  in  of  an  assignee,  who  would  not,  of  course,  be 
as  willing  as  the  assignor  to  give  up  the  premises.  He  would 
be  buying  them  for  occupation,  wnile  the  old  tenant,  by  the 
very  act  of  wishing  to  assign,  had  shown  that  he  did  not 
care  to  occupy  any  longer.  It  cannot  be  said  that  under 
such  circumstances  the  refusal  was  arbitrary  ;  that  is,  unfair 
and  unreasonable.  It  might  certainly  be  to  the  advantage 
of  the  defendant,  and  indirectly  it  would  benefit  the  plain- 
tiff too,  who  would,  by  reason  of  thfe  non-assignment,  re- 
ceive compensation  for  his  interest  in  the  term.  Upon  both 
grounds,  therefore,  I  think  the  rule  should  be  discharged. 
Sfy  Brother  Pollock  concurs  in  this  judgment. 

Amphlett,  B.  :  The  first  question  in  this  case  is  whether 
the  lessee  has  any  right  of  action  on  the  covenant  declared 
upon,  and  I  am  of  opinion  that  he  has  not.  It  may  be  that 
the  words  themselves  might,  if  it  were  necessary  to  carry  out 
the  intention  of  the  parties,  be  sufficient  to  raise  a  covenant 
by  implication  in  the  lessor.     But  no  such  obligation  ought 


Vol  IX.]  EASTER  TERM,  XXXVII  VICT.  469 

Williams  v.  Great  Western  Railway  Co.  1874 

to  be  implied  if  the  true  intention  of  the  parties  can  be  car- 
ried out  by  adopting  a  literal  and  natural  construction. 
Now,  looking  at  the  place  in  which  the  words  relied  on 
occur,  I  think  they  ought  to  be  construed  as  a  qualification 
on  the  covenant  of  the  lessee.  That  covenant  is  in  deroga- 
tion of  his  common  law  rights,  and  it  is  more  convenient 
and  reasonable  to  hold  that  the  words  were  introduced  to 
limit  the  generality  of  the  covenant  than  to  hold  them  to 
impose  an  obligation  on  the  lessor.  The  time  interpretation 
of  the  words,  I  think,  is  to  release  the  plaintiff  irom  his 
covenant  not  to  assign  without  the  plaintiffs  assent,  if  that 
assent  is  arbitrariljr  withheld.  If  that  be  so  they  cannot  be 
construed  as  creating  a  cross  liability.  They  either  qualify 
the  tenant's  covenant,  or  they  create  a  covenant,  on  the 
landlord's  part.  They  cannot  do  both.  If  they  create  a 
covenant  the  result  would  be  that,  even  although  there  was 
^n  arbitrary  refusal,  the  lessee  would  be  unable  to  assign 
without  incurring  a  forfeiture.  If  he  did  assign  he  would 
be  liable  to  eviction,  and  yet  would  have  an  action  accrued 
to  him  *against  his  landlord  in  respect  of  the  arbitrary  [157 
refusal.  Such  a  construction  would  be  highly  inconvenient, 
and  there  is  nothing  in  the  words  which  renders  it  necessary 
so  to  construe  them.  The  other  construction  is  the  more 
convenient.  The  lessee  may  assign,  if  the  lessor  arbitrarily 
refuses  his  assent,  without  any  assent,  and  the  arbitrary  re- 
fusal would  be  an  answer  to  any  proceedings  which  might 
be  taken  against  him.  The  lessor,  on  the  other  hand,  would 
escape  a  continual  liability  to  a  cross  action.  Upon  the 
second  question  I  feel  some  doubt.  It  has  been  fully  dis- 
•  cussed  by  my  lord ;  but  as  it  is  unnecessary  to  our  decision, 
I  do  not  desire  to  express  any  opinion  upon  it. 

jRule  discharged. 

Attorneys  for  plaintiff  :  Byde  <6  Tandy. 
Attorney  for  d!efendant :  Dobie. 


[Law  Reports,  9  Common  Pleas,  167.] 
April  17,  1874. 

Williams  v.  The  Great  Western  Railway  Company. 

DtUy  to  fence — Railwayn  Clauses  Oonaolidaiion  Act,  1845  (8  A  9  Viet,  c,  20),  «.  47, 
61—26  A  27  Vid.  e.,  92,  «.  t^PubUc  Footpath  crossed  on  the  Level—Evidence  of 
NegUgenee, 

The  defendants'  line  crossed  a  public  footpath  on  the  level ;  bat  the  defendants  had 
not  erected  any  gate  or  stile,  as  provided  by  8  <b  9  Vict.  c.  20,  s.  61. 

The  plaintiff,  a  child  of  four  years  and-a-half  old,  having  been  sent  on  an  errand. 
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was  shortly  afterwards  found  lying  on  the  level  crossing,  a  foot  having  been  cut  off 
by  a  passing  train : 

Held,  that  there  was  evidence  to  go  to  the  jury  that  the  accident  was  caused  by 
the  neglect  of  the  defendants  to  fence. 

Action  brought  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  through  the  defendants'  negligence. 

The  cause  was  tried  before  Keating,  J.,  at  the  Denbighshire 
Summer  Assizes,  1873,  and  the  following  facts  appeared: 
At  the  place  where  the  accident  occurred  the  defendants' 
line  ran  for  some  distance  on  the  level  across  a  piece  of  open 
ground,  and  for  a  space  of  about  150  yards  was  wholly  un- 
fenced.  At  a  point  in  this  unfenced  part  it  was  crossed  by 
a  public  carriage  road  on  the  level,  and  at  another  point, 
158]  about  thirty  yards  off,  by  a  public  footpath,  *aiso  on 
the  level,  which  struck  off  from  the  road  some  little  distance 
before  it  reached  the  line. 

On  the  22d  of  December,  1871,  the  plaintiff,  a  child  of  four 
and-a-half  years  old,  was  found  lym^  on  the  rails  by  the 
footpath,  with  one  foot  severed  from  his  body.  There  was 
no  evidence  to  show  how  the  child  had  come  there,  beyond 
this,  that  he  had  been  sent  on  an  errand  a  few  minutes 
before  from  the  cottage  where  he  lived,  which  lay  by  the 
roadside,  at  about  300  yards  distance  from  the  railway,  and 
farther  from  it  than  the  point  where  the  footpath  diverged 
from  the  road.  It  was  suggested  on  the  part  of  the  defen- 
dants that  he  had  gone  along  the  road,  and  then,  reaching 
the  railway,  had  strayed  down  the  line ;  and  on  the  part  of 
the  plaintiff,  that  he  had  gone  along  the  open  footpath, 
and  was  crossing  the  line  when  he  was  knocked  down  and 
injured  by  the  passing  train.  The  learned  judge  thought 
there  was  no  evidence  to  go  to  the  jury  of  liability  on  the  * 
defendants,  and  nonsuited  the  plaintiff,  reserving  leave  to 
him  to  move  to  enter  a  verdict  for  £250,  the  amount  at  which 
the  jury  had,  by  consent,  assessed  the  damages,  if  there  was 
any  evidence  for  the  jury  in  support  of  the  declaration  (*). 

A  rule  having  been  obtained  accordingly, 

Mclntyre^  Q.C.,  smd.  Horatio  Lloyd^  contended  that  there 
was  no  act  of  negligence  on  the  part  of  the  defendants  to 
which  the  accident  could  be  attributed  ;  that  they  were  not 
bound  to  maintain  a  watchman  at  the  footpath  :  Stvblev  v. 
London  and  North  Western  Ry,  Go,i^)\  tnat  if  there  had 
been  a  watchman  at  the  road,  it  could  not  be  assumed  that 

(^)  The  declaration  contained  four  using  a  public  highway  crossed  by  the  nil- 
counts — 1.  Alleging  negligence  in  the  way;  3.  In  not  fencing  the  railway  from 
defendants  in  not  placing  gates  at  a  pub-  the  adjoining  land ;  4.  In  negligently 
lie  carriage-way  crossed  by  the  railway,  managing  the  railway,  and  tlie  truns 
nor  watching  it ;  2.  In  not  taking  reason-  running  thereon, 
able  care  for  the  protection  of  jwrsoiw  C)  I^w  Rep.,  1  Ex.,  13. 
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he  would  have  seen  what  was  going  on  upon  the  footpath ; 
that  a  want  of  the  usual  warning,  or  an  intimation  of  safetv 
at  the  public  road,  might  affect  those  coming  by  the  high 
road,  Stapley  v.  London^  Brighton  and  Sovth  Coast  Ry. 
Co,  ('),  but  not  those  coming  by  the  footpath ;  that  if 
*the  child  got  on  the  line  by  the  high  road,  and  then  [159 
strayed  down  the  line  to  where  he  was  injured,  he  was  simply 
a  trespasser,  and  not  in  any  sense  lawfully  on  the  line ;  that 
if  there  had  been  a  gate  or  stile  at  the  footpath,  and  the 
child  went  that  way,  there  was  no  reason  to  say  that  he 
would  have  been  stopped  or  turned  back ;  and  that  the  case 
was  simply,  like  that  of  Singleton  v.  Eastern  Counties  Ry. 
Co.  ('),  an  unexplained  accident. 

Morgan  Lloyd^  Q.C.,  and  Enalish  Harrison^  for  the 
plaintiff,  contended  that  in  Singleton  v.  Eastern  Counties 
Jty.  Co.  (')  the  plaintiff  was  wrongfully  upon  the  railway, 
and  no  negligence  was  shown  in  tne  defendants ;  that  here 
the  plaintiff  was  rightfully  on  the  railway,  and  there  was 
ample  evidence  of  negligence,  none  of  the  precautions  pre- 
scribed by  8  &  9  Vict.  c.  20,  ss.  47,  61,  and  26  &  27  Vict, 
c.  92,  s.  6,  having  been  observed  (") ;  that  the  only  question 
was  whether  that  negligence  could  be  reasonably  connected 
with  the  accident ;  that  in  determining  this,  all  the  circum- 
stances must  be  taken  into  account ;  that  in  a  way  open  to 
the  public  the  safety  of  the  whole  public  is  to  be  considered, 
and  that  of  the  weakest  and  least  capable  most ;  that  although 
8  &  9  Vict.  c.  20,  s.  47,  mentions  cattle,  the  precautions  en- 
acted by  it  were  not  directed  to  the  safety  of  animals,  either 
exclusively  or  chiefljr,  but  to  the  safety  of  human  beings, 
and  especially  of  the  infirm  and  the  young ;  that  s.  61  does 
not  even  mention  cattle ;  that  if  such  a  warning  and  pro- 
tection as  is  afforded  by  a  gate  or  stile  had  existed  on  the 
footpath,  the  child  would  very  probably  have  been  stopped 
altogether,  or  would  at  least  have  been  checked  long  enough 
to  see  his  danger ;  and  that  there  were  therefore  circum- 
stances which  could  not  be  withdrawn  from  the  jury,  and 


Law  Rep.,  1  Ex.,  21.  other  than  a  public  carriage- way  on  the 

7  C.  B.  (X.S.),  287.  level,  the  company  are,  if  the  way  is  a 

(3)  By  8  <fe  9  Vict  c.  20,  s.  47,  when  a  bridle  way,  to  erect  and  maintain  gates, 

railway  crosses  a  public  carriage  road  on  and  if  a  footway,  ^tes  or  stiles, 

the  level,  the  company  are  to  erect  and  By  26  <&  27    Vict.  c.  92,  s.  6,  when  a 

maintain  gates  across  the  road,  and  to  railway  crosses  a  public  carriage  road  on 

employ   persons  to  open  and   shut  the  the  level,  the  company  are  to  erect  and 

gates,  which  are,  when  closed,  to  fence  in  maintain  a  lodge,  and  keep  a  proper  per- 

the  railway  and  prevent  cattle  or  horses  son  to  watch  or  superintend  the  level 

from  entering  the  railway;  and  by  s.  61,  crossing. 
when  a  railway  crossed  a  public  highway 
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on  which  they  would  have  been  entitled  to  find  for  the 
plaintiff. 

160]  *Kelly,  C.B.:  My  mind  has  fluctuated,  but  I  have 
finally  come  to  the  conclusion  that  the  true  question  is  as 
Mr.  Harrison  put  it,  not  so  much  whether  there  was  negligence 
on  the  part  ox  the  company  (as  to  which  there  is  no  doubt), 
but  whether  that  negligence  was  so  connected  with  the  acci- 
dent to  the  plaintiff  as  to  entitle  a  jury  to  be  consulted  as 
to  whether  the  action  is  maintainable. 

The  facts  are,  that  a  child,  of  tender  years  but  of  sufficient 
age  to  be  able  to  cross  the  line  by  itself,  was  found  on  the 
footpath  at  the  level  crossing  with  its  foot  severed  from  its 
body,  and  the  questions  are,  first,  whether  there  was  any 
negligence  on  the  part  of  the  defendants  which  could  have 
contributed  to  the  accident ;  secondly,  whether  such  negli- 
gence was  the  cause  of  the  accident. 

As  to  the  first  point,  it  is  impossible  to  ima^e  a  case 
wh^re  negligence  is  more  clearly  made  out,  or  more  mexcusble. 
A  carriage-way  of  considerable  width  passed  over  the  line  on 
a  level,  and  aoout  thirty  yards  distant  from  this  a  footway 
crossed  the  line,  also  on  a  level.  There  was  a  clear  statu- 
tory duty  to  have  gates  on  both  sides  of  the  carriage-way, 
which,  ought  to  1^  kept  closed  except  when  animals  or 
vehicles  are  crossing  the  line  ;  and  as  to  the  footpath,  it  was 
equally  required  for  the  protection  of  the  public  that  a^te 
or  stile  should  be  placed  at  each  side  of  the  railway.  Both 
these  duties  were  left  unperformed.  This  was  clearly  neg- 
ligence. I  say  nothing  more  as  to  the  carriage-way,  because 
there  is  no  evidence  by  which  it  is  possible  to  connect  the 
negligence  of  the  company  in  this  respect  with  the  accident. 
But  the  law  also  required  a  gate  or  stile  to  the  footpath  for 
the  protection  of  the  public,  and  perhaps  peculiarly  for  the 
protection  of  human  beings  less  able  than  ordinary  persons 
to  take  care  of  themselves,  as  infants  or  infirm  persons  ;  but 
nothing  of  the  kind  was  done.  Now,  it  is  very  possible 
that  the  existence  of  a  gate  or  stile  upon  the  footpath  might 
have  prevented  the  child  from,  going  on,  or  might  have  de- 
tained him  long  enough  to  prevent  this  accident  from  hap- 
pening. It  is  true  these  are  only  possibilities ;  but  being 
such,  and  negligence  being  established  in  the  defendants, 
the  question  is  whether,  considering  the  short  time  which  had 
161 J  elapsed  since  the  child  left  home,  and  all  the  other  ♦cir- 
cumstances of  the  case,  a  jury  may  not  have  been  very  well 
satisfied  that  one  or  other  of  those  possibilities  would  have 
liappened,  and  that  if  a  stile  or  gate  had  been  there  this 
accident  would  not  have  occurred. 
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I  do  not  say  that  it  is  not  a  case  of  difllculty,  but  it  is  one 
which  might  well  have  been  submitted  to  the  jury,  and  un- 
der these  circumstances  the  rule  must  be  made  absolute  to 
enter  the  verdict  for  the  plaintiff  for  the  sum  assessed  by 
the  jury. 

Pollock,  B.  :  The  question  in  this  case  is  whether  there 
was  any  evidence  that  ought  to  have  been  left  to  the  jury. 
I  should  be  sorry  to  think  that  we  were  extending  the  rule 
on  the  subject  of  negligence  which  was  laid  down  by  Willes, 
J.,  in  the  case  of  Daniel  v.  Metropolitan  Ry.  Co.  (*),  in 
terms  which  were  approved  of  in  the  Exchequer  Chamber 
and  the  House  of  Lords  ('),  although  the  decision  was  itself 
reversed.  "It  is  not  enough  for  the  plaintiflE  to  show  that 
there  has  been  an  accident  upon  the  defendants'  line,  and 
thence  to  argue  that  the  company  are  liable  even  prima  jfame. 
It  is  necessary  for  the  plaintiflf  to  establish  by  evidence  cir- 
cumstances from  which  it  may  fairly  be  inferred  that  there 
is  reasonable  probability  that  the  accident  resulted  from  the 
want  of  some  precaution  which  the  defendants  might  and 
ought  to  have  resorted  to ;  and  I  go  further  and  say  that  the 
plaintiflf  should  also  show  with  reasonable  certamty  what 
particular  precautions  should  have  been  taken." 

Can  we,  consistentljr  with  the  rule  so  laid  down,  hold  that 
there  was  evidence  which  might  have  been  submitted  to  the 
jury  ?  Now  as  to  there  being  a  non-performance  of  what 
was  enjoined  by  the  act  of  Parliament,  there  is  no  doubt 
about  It ;  and  it  is  not  for  us  to  speculate  on  what  was  the 
precise  intention  of  the  legislature  when  they  required  that 
there  should  be  a  gate  or  stile  on  a  footpath  crossing  on  a 
level.  It  is  sufllcient  to  say  that  the  defendants  have  neg- 
lected to  comply  with  the  enactment. 

Then  can  it  be  inferred  with  reasonable  probability  that 
the  accident  occurred  by  reason  of  this  negligence,  so  as  to 
make  this  a  question  for  the  jury  ?  I  was  at  first  impressed 
with  the  view  *that  this  was  like  the  case  in  which  it  [162 
has  been  held  that  where  there  is  an  even  balance  of  the 
evidence,  so  that  no  inference  can  be  properly  drawn  one 
way  more  than  the  other,  the  judge  must  not  leave  the  ques- 
tion to  the  jury.  The  real  question  is  (as  Mr.  Harrison  put 
itj,  whether  the  negligence  can  reasonably  be  so  connected 
with  the  accident  as  to  allow  of  a  jury  saying  that  it  did  in 
fact  give  occasion  to  it.  Upon  the  whole,  I  think  that  there 
was  evidence  which  might  be  left  to  the  jury,  and  the  rule 
must  therefore  be  made  absolute. 

(')  Law  Rep.,  3  C.  P.,  216,  at  p.  222.    (2)  Law  Rep.,  8  C.  P.,  691 ;  Ibid.,  6  IL  L.,  46. 

9  Eng.  Rkp.  go 
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Amphlett,  B.:  My  opinion  has  fluctuated  during  the 
argument,  but  I  have  come  to  a  conclusion  satisfactory  to 
my  own  mind  that  the  verdict  should  be  entered  for  the 
plaintiff.  We  start  with  the  fact  that  the  defendants  have 
failed  to  comply  with  the  express  provisions  of  the  statute, 
and  this  is  an  act  of  sross  negligence.  I  think  nothing  turns 
on  the  neglect  at  the  carriage-way.  But  the  child  was  in 
fact  found  upon  the  footway,  and  the  proper  presumption 
is  that  it  met  with  the  accident  on  the  lootway,  and  whilst 
it  was  crossing  the  line.  Then  the  child  being  lawfully  on 
the  footway,  and  the  defendants  being  guilty  of  a  brea<5h  of 
duty,  the  only  question  is  whether  there  is  reasonable 
ground  for  connecting  this  breach  of  duty  with  the  accident. 

It  is  not  necessary  to  decide  this  as  a  jury;  it  is  enough  to 
sajr  that  I  think  it  was  clearly  a  case  which  ought  to  be  sub- 
mitted to  a  jury.  There  are  many  supposable  circumstances 
under  which  tne  accident  may  have  happened,  and  which 
would  connect  the  accident  with  the  neglect.  If  the  child 
was  merely  wandering  about,  and  he  had  met  with  a  stile, 
he  would  probably  have  been  turned  back ;  and  one  at  least 
of  the  objects  for  which  a  gate  or  stile  is  required  is  to  warn 

geople  of  what  is  before  them,  and  to  make  them  pause 
ef  ore  reaching  a  dangerous  place  like  a  railroad.     The  rule 
must  be  made  absolute.  MvZe  cbbsolvJU. 

Attorneys  for  plaintiff :  Kennedy  &  Hughes,  for  Jones, 
Wrexham, 
Attorneys  for  defendants :   Young,  Maples  <fe  Co. 

There  is  considerable  conflict  in  the  36  N.  Y.,  43 ;   Stout  v.  R,  R.  Co.,  11 

cases  in  this  country  upon  the  ques-  Am.  Law  Reg.,  N.  S.,  226;  Garter  v. 

lions.   1.  As  to  whether  the  same  degree  7hwne,  98  Mass.,  568;  &  Flaherty  v. 

of  care  is  to  be  exacted  from  a  child  of  Union  Railway  Co. ,  45  Missouri,  70, 

tender  years,   as  from  an  adult.     2.  3  Am.  Law  Times,  State  Courts  Rep., 

Whether  the  negligence  of  a  parent  or  42;  Kay  v.  Penn.  R.  R.  Co.,  3  Am. 

other  person,  having  the  care  or  charge  Law  Times,  72  ;   Wam-er  v.  R.  R.  Co., 

of  a  child  of  tender  years,  win  prevent  6  Phil.  Rep.,  537  ;  Costello  v.  Syracuse, 

a  recovery  for  injuries  to  such  child  by  etc.,   65  Barb.,  92  ;  Hayeroft  v.  Lake 

another.     3.  As  to  how  much  evidence  SJu>re,  etc.,  5  New  York  Supreme  Court 

as  to  the  circumstances  attending  an  Rep.,  49,  2  Hun,  489;   Kay  v.  Penn. 

injury  shall  be  required.  R.  R.  Co.,  65  Penn.  St.  Rep..  269,  3  Am. 

1.  Upon  the  first  question  the  bal-  Rep.,   628;  Kerr  v.  Fergue,  54  Dls., 

ance  of  authority  seems  to  be  that  the  482,  5  Am.  Rep. ,  146  ;  Aarr  v.  Parka, 

same  degree  of  care  is  not  to  be  required  40  Cal.,  188  ;  Com.  v.  Metropolitan,  etc. , 

from  a  diild  of  tender  years  as  from  an  107  Mass.,  236  ;  R.  R.  Co.  v.  Gladnwre, 

adult :  Mangum  v.  Brooklyn  Rail  Road,  15  Wallace,   401  ;   Rail  Road  Co.  v. 

38  N.  Y.,  458,  461 ;  1/U  v.  Forty -Secmtd  Stout,  17  Wallace,  657  ;  East  Saginate, 

St. R.  R.  Co.,  47 N.Y.,  317;  J^arth Penn.  etc.,  v.  Bolui,  27  Mich.,  503  ;  McMahm 

R.  R.  Co.  V.  MaJioney,  57  Penn.  St.  R.,  Y.NoHh,  etc.,  39 Md  ,  438;  Elkensv.  Boa- 

218,  S.  C.  below  6   PhU.   Rep.,  242;  ton,  etc.,  115  Mass.,  190;  Grufftyv.  He*- 

Ranch  v.  Lloyd,  31  Penn.  St.  Rep.,  358,  tanviUe,etc.,  75  Penn.  St.R.,  83;  Phiiadel- 

370 ;  SfieHdan  v. .  The  Brooklyn,  etc.,  phia,etc.,y,Ha8aard,  75  Penn.  St.R.,  367. 
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Although  negligeDce  bj  a  child  may 
be  so  groes  as  to  preclude  a  recovery  : 
McMahon  v.  North,  etc.,  39  Maryland, 
438;  Pittsburgh,  etc.,  v.  CaldtoeU,  74 
Penn.  St.  Rep.,  421. 

The  case  of  Squire  v.  Genirai,  etc., 
86  N.  Y.  Superior  Court  Rep.,  437,  up- 
on this  question,  seem  to  be  in  har- 
mony with  the  mass  of  authorities. 
What  would  not  be  negligence  tow- 
ard an  adult,  may  be  gross  negli- 
gence as  respects  a  child  :  Schierhold 
V.  B.  B.  Co.,  40  Cal.,  447 ;  Meyer  v. 
Midland,  etc.,  2  Neb.,  319 ,  PUUimrgh 
etc,v.  CaldmU,  74  Penn.  St.  R.,  421. 

2.  The  n^ligence  of  a  parent  or 
other  person  having  the  care  or  charge 
of  a  child  of  tender  years,  will  not  pre- 
vent a  recovery  for  injuries  to  such 
child  by  another.  It  is  not  per  se  neg- 
ligence attributable  to  the  child  :  Beue- 
femtainet  ete.,Y.  Snyder,  18 Ohio  St.,  R., 
899;  Mangum  v.  Brooklyn  B.  JR..  86 
Barb.,  239,  242,  38  N.  Y.,  455  ;  Drew  v. 
Sixth  Ave.  B.  B.,  26  N.  Y.  R.,  49  ;  Cos- 
grow  V.  Ogden,  49  N.  Y.,  255  ;  Downs  v. 
If.  T.  Cent.  B.  B.,  47  N.  Y.,  83  ;  Ihl 
v.  Ftrrty-Sec(md  St.,  etc.,  47  N.  Y.,  317  ; 
Mulligan  v.  Curtis,  100  Mass.,  512 ; 
Slont  V.  B.  B.  Co.,  11  Am.  Law  Reg., 
N.  8.,  226 ;  Mdhoney  v.  B.  B.  Co.,  6 
PhU.  Rep.,  242,  affirmed  67  Penn. 
St.  Rep.,  218 ;  Fendril  v.  Second  Ave. 
B.  B.  Co.,  43  How.  Prac.,  399,  S.  C, 
84  N.  Y.  Superior  Ct.  Rep.,  481  ;  Kay 
V.  Penn.  B.  B.  Co.,  65  Penn.  St.  Rep., 
269,  3  Am.  Rep.,  628.  See  also  note  to 
Kerr  v.  Fergue,  5  Am.  Rep.,  148  ;  Karr 
V.  Pao'ks,  40  Cal.,  188 ;  Schierhold  v. 
B.  B.  Co.,  40  Cal.,  447  ;  Com.  v.  Metro- 
poUtan,  etc.,  107  Mass.  236  ;  Pittfburgh, 
etc.,  V.  Pearson,  72  Penn.  St.  Rep., 
169 ;  Fast  Saginaw,  etc.,  v.  Bohn,  27 
Mich.,  503. 


Although  it  may  be  so  gross  as  ,to 
bar  a  recovery:  4  American  Law  Re- 
view, 405;  Martfield  v.  Boper,  21 
Wend.,  615;  Honesberger  v.  Second 
Ave.  B.  B.,  2  Abb.  Ct.  Appeals  Dec., 
378,  and  cases  cited  pro  and  con,  1 
Keyes,  571 ;  Flynn  v  Hatton,  4  Daly, 
552,  43  How.  Prac,  333,  34  N.  Y.  Su- 
perior Ct.  Rep.,  481,  S.  C.  43  How. 
Prac.,  399  ;  McLain  v.  Van  Zandt,  48 
How.  Prac.,  80;  Jeffersonville,  etc.,  v. 
Botoen,  40  Indiana,  545;  Pittsburgh, 
etc,  V.  Pearson,  72  Penn.  St.  Rep.,  169; 
Campbell's  Law  of  Neg. ,  English  ed.  ,69. 
Ledie'Y.  Lewiston,  62  Maine,  468  ;  Phil- 
adelphia, etc.,  V.  Long,  75  Penn.  St.  R., 
257 ;  Louisville  v.  Murphy,  9  Bush  (Ky .), 
523. 

The  case  of  Bulger  v.  Albany  Bail- 
way  Co.,  42  N.  Y.,  459,  went  upon  the 
g^und  that  the  defendant's  driver  was 
guilty  of  no  negligence. 

8.  That  the  amount  of  evidence  re- 
quired as  to  the  circumstances  attending 
an  injury,  varies  with  each  case :  John- 
son  V.  Hudson  Biver  B.  B.,  20  N.  Y. 
Rep.,  70-7,  74,  B.C.  below  6  Duer,  647; 
Davenport  v.  Buckman,  10  Bosw.,  20, 
33,  affirmed  87  N.  Y.,  568  ;  Squire  v. 
Central,  etc.,  36  N.  Y.  Superior  Court 
Rep,  437;  Schierhold  v.  B.  B.  Co.,  40 
Cal.,  447  ;  Com.  v.  Metropolitan,  etc., 
107  Mass. ,  236  ;  Bail  Boad  Company  v. 
Stoui,  17  Wallace,  657;  PUtOmrgh, 
etc.,  V.  Pearson,  78  Penn.  St.  Rep., 
169 ;  McMah/m  v.  North,  etc.,  39  Mary- 
land, 438. 

Although  the  proof  of  negligence, 
where  the  transaction  is  not  seen  by 
any  one,  may  be  so  slight  as  to  require 
the  court  to  nonsuit :  Squire  v.  Central, 
e<c.,  36  N.Y.  Superior  Court  Rep.,  436. 

See  Com.  v.  Metropolitan,  etc.,  107 
Mass.,  236. 


[Law  Reports,  9  Exchequer,  168.] 
May  4,  1874. 

*Thorn  v.  The  Mayor  and  Commonalty  of  the  [163 
City  of  London. 

Engineering  Contract — Plans  and  Sftecifieaiion — Mode  of  Construetton — ImpoMibility 
of  ExieaUion  in  Mode  ttpecified — Implied  Warranty . 

The  defendants  being  about  to  erect  a  bridge,  an  engineer  prepared  for  them,  at 
their  request,  certain  plans  and  specification  botli  of  the  bridge  and  of  the  mode  in 
which  it  was  to  be  constructed.  The  plaintiff,  on  the  faith  of  these  plans  and  specifi- 
cation, and  without  any  independent  inquiry  whether  the  work  could  be  done  as 
specified,  entered  into  a  contract  with  the  defendants  to  doit  in  accordance  with  the 
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terms  of  the  plans  and  specification.     Afier  the  plaintiff  had  incurred  CTeat  expense, 
it  was  found  that  the  work  could  not  be  executed  in  the  manner  specified.    The  plain- 
tiff sued  the  defendants  on  the  ground  of  an  implied  warranty  by  them  that  the  work 
could  be  executed  in  the  manner  described  in  the  plans  and  specification  : 
Hrid,  that  no  such  warranty  could  be  implied. 

Special  Case  stated  for  the  opinion  of  the  court. 

The  declaration  alleged  that  the  defendants  guaranteed 
and  warranted  to  the  plaintiff  that  Blackfriars  Bridge  could 
be  built  according  to  certain  plans  and  a  specification  then 
shown  by  the  defendants  to  the  plaintiff,  without  tidework, 
and  in  a  manner  comparatively  inexpensive,  and  that  certain 
caissons  shown  on  the  said  plans  would  resist  the  pressure 
of  water  during  the  construction  of  the  said  bridge,  whereby 
the  plaintiff  was  induced  to  contract  with  the  defendants  for 
the  construction  of  the  said  bridge  for  a  certain  sum  of 
money  far  less  than  he  otherwise  would  have  done ;  and  the 
plaintiff,  relying  on  the  said  warranty,  commenced  the  said 
bridge ;  whereas  the  said  bridge  coula  not  be  built  according 
to  the  said  plans  and  specification  and  without  tidework, 
and  the  said  caissons  would  not  stand,  whereby  the  plaintiff 
was  compelled  to  expend  divers  large  sums  of  money  in  en- 
deavoring to  build  the  said  bridge  and  lost  all  the  profits  he 
otherwise  would  have  realized  in  building  the  same. 

The  facts  of  the  case  were  as  follows :  Sy  the  Blackfriars 
Bridge  Act,  1863,  the  defendants  were  authorized,  among 
other  things,  to  pull  down  and  remove  the  then  existing 
Blackfriars  Bridge  and  the  works  connected  therewith,  and 
to  construct  a  new  bridge  and  certain  other  works,  as  therein 
mentioned,  across  the  nver  Thames ;  and  they  were  further 
164]  authorized  to  appoint  a  committee  to  carry  the  *act 
into  execution  ;  and  it  was  enacted  that  such  committee 
should  have  such  or  so  many  of  the  powers  and  authorities 
and  discretion  by  that  act  given  to  and  reposed  in  the  corpo- 
ration as  the  corporation  should  think  fit  or  proper  to  dele- 
gate to  such  committee.  Shortly  after  the  passing  of  the 
act  the  corporation  duly  appointed  a  committee,  and  dele- 
gated to  them  all  the  powers  of  the  corporation  under  the 
act.  The  committee  employed  Mr.  Joseph  Cubitt  as  their 
engineer,  and  a  specification  and  plans  and  drawings  of  the 
proposed  works  were  prepared  by  him  (*). 

Tne  following  are  such  portions  of  the  specification  as  are 
mat-erial : 

By  clause  1  of  the  specification  the  contract  was  to  include 
the  whole  work  to  be  executed,  as  shown  in  the  various 
plans  or  described  in  the  specification,  as  well  as  all  con- 

{})  Both  parties  were  at  liberty  on  the  argument  to  refer  to  any  of  these  docu- 
ments. 
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tingent  works  which,  iii  the  opinion  of  the  engineer,  were 
thereby  implied,  or  were  requisite  for  the  due  completion  of 
the  work  snown  and  desorioed  as  to  be  executed  under  the 
contract. 

By  clause  11  the  engineer  was  to  be  at  liberty  to  vary  the 
dimensions  or  position  of  the  various  parts  of  the  works  to 
be  executed  under  the  contract,  without  the  contractor  being 
entitled  to  any  extra  charge  for  such  alteration,  provided 
the  total  quantity  of  work  should  not  thereby  be  increased 
or  diminished ;  but  if  any  greater  or  less  quantity  of  work 
should  be  required,  the  conti-actor  was  to  oe  bound  to  exe- 
cute the  same,  and  the  addition  or  deduction,  as  the  case 
might  be,  would  be  valued  according  to  the  schedule  of 
prices  to  be  delivered  in  the  lump  sum  tender ;  and  in  case 
of  any  works  not  provided  for  in  that  schedule,  then  to  be 
valued  according  to  the  schedule  of  the  Grovemment  Board 
of  Works  in  force  at  the  time. 

By  clause  12  the  contractor  was  bound,  under  penalty,  to 
complete  the  whole  of  the  work  included  in  tne  contract 
within  three  years  from  the  date  when  the  work  commenced. 

By  clause  26  and  following  clauses  allowance  was  made 
for  extras,  but  the  question  of  payment  was  to  be  referred 
to  the  engineer,  whose  decision  snould  be  final  and  binding. 

By  clause  30  the  contractors  were  to  take  out  their  own 
quantities. 

*Clause  36  referred  to  plans  and  sections  of  the  then  [165 
existing  bridge  and  the  works  executed  thereon,  and  con- 
tinued thus:  "They^ive  all  the  information  possessed  re- 
specting the  foundations.  These  plans  are  believed  to  be 
correct,  but  their  accuracy  is  not  guaranteed,  and  the  con- 
tractor would  not  be  entitled  to  charge  any  extra  should  the 
work  to  be  removed  prove  more  than  is  indicated  on  these 
drawings." 

By  clause  64  the  contractor  was  to  satisfy  himself  as  to 
the  nature  of  the  ground  through  which  the  foundations 
were  to  be  carried ;  it  was  stated  that  all  the  information 
given»on  this  subject  was  believed  to  be  correct,  but  was  not 
guaranteed. 

By  clause  63  the  foundations  of  the  piers  were  to  be  put 
in  by  means  of  wrought-iron  caissons,  as  shown  in  the 
drawing. 

By  the  64th  and  following  clauses  and  the  drawings  re- 
ferred to,  the  quantity  of  iron  to  be  used  in  the  caissons,  the 
form  and  dimension  of  the  ironwork,  and  the  mode  of  mak- 
ing them  watertight  by  means  of  india-rubber,  were  detailed, 
and  directions  were  given  for  lowering  the  caissons  and  get- 


478  COURT  OF  EXCHEQUER.  [L.  R. 

1874  Thorn  v.  Mayor,  Ac,  of  the  City  of  London. 

ting  them  closed.  By  clause  77  all  risk  and  responsibility 
involved  in  the  sinking  of  these  caissons  was  to  rest  with  the 
contractor.  ^ 

On  the  5th  of  March,  1864,  the  committee  issued  an  adver- 
tisement inviting  tenders  for  the  execution  of  the  works 
comprised  in  the  above-mentioned  specification  and  plans, 
in  which  it  was  stated  that  the  plans  and  specification  mi^ht 
be  seen,  and  further  particulars  obtained,  upon  application 
at  the  office  of  the  engineer. 

In  consequence  of  tnis  advertisement,  the  plaintiff  and  his 
brother  and  partner,  Peter  Thorn  (since  deceased)  on  the 
22d  of  April,  1864,  sent  in  a  tender  to  the  corporation. 
Their  tender  was  accepted,  and  a  contract  was  afterwards, 
on  the  24th  of  May,  1864,  executed  under  seal  by  the  con- 
tractors of  the  one  i)art  and  the  corporation  of  the  other 
part,  which,  so  far  as  is  material,  was  as  follows : 

By  this  deed  it  was  agreed  that  the  contractors  should 
execute,  in  a  substantial  manner,  under  the  superintendence 
and  according  to  the  directions  and  to  the  satisfaction  of  the 
engineer,  all  the  works  of  every  description  which  should  be 
required  to  be  made,  done,  and  executed  in  and  about  or 
connected  with  the  pulling  down  and  removing  the  existing 
Blackfriars  Bridge,  with  its  piers,  abutments,  stairs,  and  ap- 
166]  proaches,  and  the  building  and  constructing  the  *pro- 
posed  new  bridge  across  the  River  Thames  at  Blackfnars, 
including  all  piers,  stairs,  and  approaches  and  carriage-way 
and  footways  over  the  same  briage,  and  adjoining  mereto 
on  each  side  up  to  the  contract  line  according  to  the  specifi- 
cations prepared  by  the  engineer  and  the  drawings  referred 
to  in  the  said  specification,  and  generally  the  whole  of  the 
works  shown  on  the  said  drawings  or  described  or  mentioned 
in  the  said  specification,  and  also  all  contingent  works  which 
in  the  opinion  of  the  engineer  were  implied  therebjr  or  re- 
quisite for  the  due  completion  of  the  works  aforesaid,  and 
stiould  execute  the  works  thereinbefore  mentioned  under 
and  subject  to  the  directions,  rules,  regulations,  explanations 
and  instructions  mentioned  or  referred  to  in  the  speeifica- 
tion,  and  that  with  such  alterations  (if  any)  as  mignt  from 
time  to  time,  in  manner  thereinafter  mentioned,  be  directed 
by  the  engineer. 

That  the  contractors  should  make  good  any  settlement, 
&c.,  which  might  happen  to  the  new  bridge  or  any  of  the 
works  until  the  expiration  of  three  calendar  months  from 
the  date  of  the  final  certificate  to  be  given  by  the  engineer. 

That  the  works  should  be  commenced  immediately  after 
an  order  for  that  purpose,  signed  by  the  engineer,  should 
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have  been  given  to  the  contractors,  and  after  possession 
should  have  been  given  to  the  contractors  of  the  ground  on 
which  the  works  were  to  be  executed,  and  that  they  should 
be  completed  within  three  years  from  that  time,  unless  hin- 
dered or  delayed  a^,  thereinafter  mentioned. 

That  the  contractors  would  execute  all  the  works  for 
£269,045,  to  be  paid  in  manner  thereinafter  mentioned,  in- 
creased or  diminished  by  such  sums  as  should  become  pay- 
able, or  should  have  to  be  deducted,  as  thereinafter  provided, 
in  respect  of  alterations  or  variations  in  the  works. 

That  it  should  be  lawful  for  the  engineer  of  the  committee 
at  any  time  or  times  during  the  projgress  of  the  works,  to 
vary  the  dimensions  or  position  of  various  parts  of  the  works 
to  be  executed  without  the  contractors  being  entitled  to  any 
extra  charge  for  such  alterations,  provided  the  total  quantity 
of  work  snould  not  be  increased  or  diminished  thereby. 
But  in  case  any  greater  or  less  quantity  of  work  should  be 
required  by  the  engineer,  the  addition  or*diminution  should 
be  valued  as  therein  mentioned. 

That  the  contractors  would  execute  and  complete  the 
works  *according  to  every  alteration  and  variation  [167 
^  notified  in  writing  by  the  engineer,  and  in  the  manner  and 
'  within  the  time  in  and  within  which  such  works  ought  to  be 
completed  according  to  the  true  intent  of  the  deed,  or,  in 
case  the  said  works  or  any  of  them  should  be  increased,  then 
within  such  further  or  extended  time  (if  any)  as  the  engineer 
should  certify  by  writing  under  his  hand  to  be  proper,  and 
no  such  alteration  or  variation  should  vacate  or  lessen  the 
validity  of  any  of  the  covenants  or  agreements  contained  in 
the  deed  on  the  part  of  the  contractors  to  be  observed  or 

Serformed,  but  such  sum  of  money  should  be  added  to  or 
educted  from  the  said  sum  of  £269,045  as  should  be  esti- 
mated to  be  a  fair  proportionate  addition  or  deduction  to  be 
allowed  for  such  alterations  or  variations,  as  before  men- 
tioned. 

That  the  contractors  would  guarantee  the  stability  of  all 
the  works,  notwithstanding  the  same  might  have  been  done 
with  the  approbation  of  the  engineer,  and  would  forthwith 
and  without  delay  make  good  all  damage  which  might  hap- 
pen to  the  works  during  their  progress,  and  would  maKe 
satisfaction  for  all  damages  sustained  by  third  persons  aris- 
ing out  of  the  execution  of  the  works,  and  indemnify  the 
defendants  against  claims  in  respect  of  such  damage. 

That  in  case  they  should,  without  the  happening  of  any  of 
such  causes  or  excuses  for  delay  as  therein  mentioned,  fail 
to  complete  the  works  within  three  years,  computed  from  the 
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date  of  the  order  to  proceed,  they  should  be  allowed  further 
time  for  the  purpose  of  completing  the  same  upon  the  terms 
of  the  aforesaid  sum  of  £269,045,  oeing  reduced  by  a  reduc- 
tion after  the  rate  of  £1,000  per  calendar  month  for  each  and 
every  month  during  which,  or  any  fraction  of  which,  the 
works  should  remam  uncompleted  after  the  expiration  of 
the  three  years,  such  reduction  being  considered  and  ^ac- 
cepted as  an  equivalent  for  the  accommodation  of  the  longer 
period  thus  allowed  for  the  completion  of  the  works,  subject 
to  a  proviso  that  no  deduction  should  be  made,  nor  should 
any  damages  be  payable  for  or  in  respect  of  such  time  as  the 
engineer  should  W  writing  under  his  hand  certify  that  the 
works  had  been  delayed  or  suspended  by  reason  or  in  con- 
sequence of  bad  weather,  or  inevitable  accident,  or  other 
circumstances  not  avoidable  bv  the  exercise  of  reasonable 
care,  skill,  or  diligence  on  the  part  of  the  contractors, 
168]  *or  by  or  in  consequence  of  any  order  of  the  engineer, 
or  in  consequence  of  any  strike  occurring  amongst  workmen 
after  the  commencement  of  the  works. 

The  corporation  did  not  nor  did  the  committee  at  any  time 
interfere  in  any  way  directly  or  indirectly  with  the  engineer 
in  his  dealings  witn  the  contractors,  or  with  their  mode  of  - 
conducting  the  works,  or  with  any  alterations  in  or  additions 
to  the  plans  and  drawings. 

The  work  was  commenced  by  the  contractors  on  the  7th  of 
June,  1864,  and  by  the  following  October  had  advanced  &r 
enough  to  enable  them  to  begin  putting  in  the  foundations 
of  the  piers.  They  proceeded  with  this  work  in  strict  ac- 
cordance with  the  specification  and  the  drawings.  The 
caissons  were  duly  constructed,  and  the  proper  measures 
were  taken  for  preparing  the  ground  and  for  lowering  and 
sinking  the  caissons ;  but  it  was  then  found  necessary  to 
strengthen  them  bv  introducing  additional  iron  girders  and 
temporary  internal  struts  and  other  supports.  These  alter- 
ations were  made  by  order  of  the  engineer,  and  by  this  means 
the  difficulties  were  overcome,  and  tne  caissons  were  sunk  to 
the  full  depth  shown  on  the  drawings. 

After  the  separate  caissons  for  forming  one  of  the  piers  of 
the  new  bridge  (as  so  altered  and  added  to)  had  been  low- 
ered and  sunK,  and  the  foundations  put  in  up  to  the  level  of 
the  top  of  the  permanent  plates,  it  was  found  necessary,  in 
consecjuence  of  the  caissons  not  being  of  sufficient  strength 
to  resist  the  pressure  of  the  water,  to  take  away  the  two 
upper  tiers  of  temporary  plates,  and  to  cut  oflf  the  dam  tim- 
bers to  the  top  of  the  second  plates.    This  brought  the  top 
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of  the  caissons  considerably  below  high- water  mark ;  and  it 
became  necessary  to  build  the  rest  of  the  pier  by  tide  work. 

By  the  original  plan  (if  practicable)  the  water  of  the  river 
when  once  pumped  out  would  have  remained  excluded  (very 
little  pumping  being  thenceforth  needed  to  keep  the  interior 
of  the  caissons  dry)  and  the  work  of  laying  the  masonry 
within  the  caissons,  removing  the  caissons,  and  otherwise 
completingthe  jjiers,  might  nave  proceeded  without  inter- 
mission. The  caissons  as  altered  were  filled  with  water  at 
each  tide,  and  had  to  be  pumped  dry  after  half  tide  before 
any  masonry  could  be  laid  or  other  permanent  work  exe- 
cuted, *and  the  worh^  had  thus  to  be  done  intermit-  [169 
tently,  and  at  irregular  times.  This  altered  manner  of 
executing  the  work  was  ordered  by  the  engineer,  and  exe- 
cuted bv  the  contractors,  without  objection,  in  all  the  piers 
of  the  bridge,  and  the  piers  were  thus  finally  completed. 
By  reason  of  the  last-mentioned  alterations,  the  contractors 
were  delayed  in  the  execution  of  the  works,  and  put  to  con- 
siderable additional  cost.  . 

The  difficulties  in  carrying  out  the  work  in  accordance  with 
the  plans  and  designs  oi  the  engineer  in  the  several  respects 
before-mentioned  were  not  known  by  the  contractors  at  the 
time  of  entering  into  the  contract,  although  they  might  have 
been  discovered  on  careful  examination  of  the  specification 
and  drawings  by  a  civil  engineer  of  competent  skUl  and 
knowledge.  The  contractors  had  in  their  employment  before 
and  at  the  time  of  tendering  for  the  contract  a  civil  engineer, 
who  saw  the  plans,  but  no  such  careful  examination  nad  in 
fact  been  made  by  him,  or  by  any  other  person  on  behalf  of 
the  contractors. 

The  contractors  acted  on  the  assumption  of  the  specifica- 
tion and  drawings  being  fit  and  sufficient,  and  of  tne  plan 
and  method  of  executing  the  works,  as  shown  and  specified 
thereby,  bein^  fairly  and  reasonably  practicable,  and  ujjon 
that  assumption  the  quantities  of  the  several  materials  which 
would  be  required,  and  the  nature  of  the  work,  was  calcu- 
lated and  estimated,  and  the  tender  was  made.  It  was  stated 
by  the  plaintiff  and  the  civil  engineer  in  his  employment  that 
it  was  tne  usage  of  contractors  so  to  assume  and  to  make 
their  calculations  and  tenders  ux)on  that  footing. 

The  bridge  itself  as  finally  built  (notwithstanding  any  al- 
terations in  the  mode  of  construction),  was  the  same  bridge 
as  that  originally  designed  by  the  en^neer. 

The  cpntractors  contended  that  the  corporation  having  in- 
vited them  to  tender  upon  the  specification  and  drawings  as 
prepared  by  their  engineer,  must  be  taken  to  have  guaran- 
9  Eng.  Rep.  61 
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teed  to  them  that  the  same  were  reasonably  fit  and  sufficient 
for  the  purposes  of  the  works,  and  that  the  works  could 
reasonably  and  properly  be  executed  in  accordance  with  the 
same,  and  that  tne  plan  and  method  of  executing  the  same, 
as  shown  and  specified,  were  fairly  and  reasonably  pra<;ti- 
170]  cable,  and  consequently  that  the  corporation  *were 
liable  for  the  several  faults  and  defects  therein  as  before- 
mentioned,  and  for  the  loss  and  damage  thereby  caused  to 
the  contractors. 

The  defendants  contended  that  they  were  not  liable,  and 
that  the  advertisement,  contract,  plans,  and  specification 
did  not  show  or  contain,  nor  could  there  be  inferred  from 
them,  any  such  implied  warranty  on  the  part  of  the  defen- 
dants as  was  stated  and  alleged  in  the  declaration,  and  that 
the  alterations  mentioned  above,  and  the  additional  expenses 
thereby  incurred  by  the  plaintiff,  were  matters  to  be  dealt 
with  by  the  engineer  of  the  corporation  under  the  contract. 

The  question  for  the  opinion  of  the  pourt  was,  whether 
there  was  any.  and  (if  any)  what  implied  warranty  on  the 
part  of  the  deiendants  to  the  effect  stated  in  the  declaration, 
or  so  as  to  give  to  the  plaintiff  a  cause  of  action  against  the 
defendants. 

If  the  court  should  be  of  opinion  that  such  warranty  ex- 
isted, and  that  on  the  facts  tne  plaintiff  had  ^  cause  of  ac- 
tion, then  judgment  was  to  be  entered  for  the  plaintiff  for 
forty  shillmgs  damages  with  costs  of  suit. 

If  the  court  should  be  of  a  contrary  opinion,  the  judgment 
was  to  be  entered  for  the  defendants  with  costs  of  suit. 

Benjamin^  Q.C.,  {Littler^  Q.C.,  and  J.  W.  Batten  with* 
him) :  The  plaintiff  is  entitled  to  succeed  if  there  is  an  im- 
plied warranty,  or  any  cause  of  action  disclosed  on  the  facts. 
The  work  was  to  be  done  according  to  the  specified  method, 
and  the  failure  of  that  was  not  contemplated  by  the  parties. 
This  damage  is  neither  an  extra,  nor  is  it  covered  by  me  con- 
tract price.  It  amounts  not  to  a  mere  addition  or  alteration, 
but  to  a  total  subversion  of  the  whole  original  plan,  and  the 
substitution  of  a  new  one.  The  specification  and  contract 
provide  nothing  by  way  of  indemnity  in  such  case,  the  value 
of  the  alterations  only  being  contemplated  to  be  paid  for  a^ 
an  extra,  and  this  it  is  conceded  has  been  done.  There  was 
an  obligation  on  the  contractors  to  do  the  work  in  three 
years,  and  it  is  the  act  of  the  defendants  in  not  supplying 
proper  plans  that  has  prevented  the  plaintiff  from  doing  this, 
and  caused  the  loss. 

[Kelly,  C.B.:    Suppose  the  contractors  had  declined  to 
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continue  *the  works  when  they  found  the  impossibil-  [171 
ity  of  carrying  them  on  in  this  way.] 

They  might  have  done  so,  and  sued  the  defendants,  and 
their  right  to  recover  is  not  affected  by  continuing  the  work. 
The  other  clauses  of  the  specification  which  expressly  throw 
liability  on  the  contractors,  show  that  no  further  liability  on 
their  part  was  contemplated.  If  this  work  was  done  under 
the  original  contract,  the  plaintiff  has  been  delayed  two 
years  in  doing  it,  and  for  tnis  delay  he  has  not  been  com- 
pensated. If  not  done  under  that  contract  then  he  has  been 
paid  for  what  he  did  under  the  new  contract,  but  has  re- 
ceived no  compensation  for  breach  of  the  old  one.  [He 
referred  to  Boherts  v.  Bury  Commissioners  (*).] 

Oiffard^  Q.C.  {Thesiger^  Q.C.,  with  him) :  The  only  ques- 
tion is  whether  there  is  an  implied  warranty.  The  contract 
as  to  the  mode  of  building,  and  as  to  the  building  itself, 
cannot  be  separated.  It  is  quite  immaterial  who  furnished 
the  plans,  for  the  plaintiff  has  contracted  to  build  the  bridge 
in  accordance  with  them,  in  a  certain  time  and  for  so  much 
money.  It  is  he  that  has  broken  his  contract,  and  if  the 
work  turns  out  to  be  impossible,  instead  of  merely,  as  it  is 
contended  is  the  case  here,  more  diflScult,  he  is  still  bound 
by  his  contract.  There  is  no  question  here  of  the  defen- 
dants' default  in  supplying  anything  they  ought  to  supply, 
or  in  keeping  back  anything  which  was  only  within  tneir 
knowledge,  and  there  is  nomine  that  can  import  into  the 
case  the  alleged  warranty.  [He  referred  to  Scrivener  v. 
PasJc  Q ;  Hills  v.  8ughrue(^) ;  Marquis  of  Bute  v.  Thomp- 
son (^).'\ 
Benjamin^  Q.C,  in  reply. 

Kelly,  C.B.:  This  is  a  case  of  very  great  importance  to 
both  the  parties ;  but  disengaging  from  the  mass  of  matter 
before  us  all  that  portion  which  does  not  belong  to  the  ques- 
tion we  have  to  determine,  the  case  is  very  simple.  The  cor- 
S oration  were  desirous  of  entering  into  a  contract  for  pulling 
own  the  old  bridge  of  Blackfriars  and  substituting  a  new 
one.  They  employed  an  engineer  to  prepare  plans  and  spe- 
cification, whicn  he  prepared  accordingly,  *together  [172 
with  whatevef  else  was  necessary  to  enable  contractors  to 
come  forward  and  make  tenders  for  performing  the  work. 
The  plaintiff  came  forward  and  proposed  to  execute  the 
works  as  pointed  out  in  the  specification,  and  with  the  ma- 
terials and  in  the  time  pointed  out,  and  accordingly  the 

(1)  Law  Rep.,  4  C.  P.,  766  ;  in  error,  («)  16  M.  4  W.,  268. 

Law  Rep.,  6  C.  P.,  310.  (*)  18  M.  <&  W.,  487. 

(*)  Law  Rep ,  1  C.  P.,  716. 
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contract  was  entered  into.  The  work  was  begun,  and  the 
contractor  commenced,  after  pulling  down  the  old  bridge,  to 
bmld  the  new  one.  He  followed  the  directions  of  the  speci- 
fication, by  which  the  foundations  of  4he  piers  were  to  be 
laid  by  means  of  iron  caissons ;  the  dimensions  and  mate- 
rials of  which  were  set  out  in  the  specification.  After  hav- 
ing sunk  and  completed  four  tiers  oi  caissons,  the  water  was 
pumped  out,  and  it  was  found  that  the  two  upper  tiers  were 
insumcient  to  keep  out  the  tidal  water,  and  that  in  conse- 
quence it  was  necessary  to  remove  them,  in  which  case  the 
building  operations  could  only  be  continued  when  the  tide 
permitted.  The  consequence  was,  tha.t  much  more  time  was 
necessary  to  complete  the  works  than  would  otherwise  have 
been  required ;  and  the  plaintiff  was  prevented  from  enter- 
ing into  other  contracts,  and  in  a  variety  of  ways  was  put  to 
much  greater  expense  than  if  the  work  could  have  been  con- 
tinued and  completed  in  the  time  described  in  the  speci- 
fication. On  this  he  insists  that  the  cause  of  the  injury  he 
has  received  is  that  the  specification  was  insufficient  and  de- 
lusive, and,  in  truth,  that  it  was  impossible  to  execute  the 
work  in  the  manner  pointed  out,  and  he  brings  this  action, 
and  insists  that  though  nothing  of  the  kind  appears  on  the 
contract,  the  defendants  impliedly  contracted  that  the  work 
could  be  carried  on  in  the  mode  and  with  the  materials  spe- 
cified. The  question  arises  whether,  the  contract  being  silent 
as  to  any  such  warrantj,  we  are  to  presume,  neveruieless, 
that  such  was  the  intention  of  the  parties,  and  that  the  defen- 
dants did  impliedly  warrant  that  this  work  could  be  exe- 
cuted and  completed  according  to  the  contract,  and  in  the 
way  and  with  the  materials  specified. 

]No  authority  has  been  cited  to  show  that  in  a  contract  of 
this  kind  there  is  any  such  implied  warranty.  We  must 
beware  how  we  hold  that  in  contemplation  of  law  people 
have  contracted  for  something  which  is  not  to  be  found 
within  the  written  contract  to  which  they  have  put  their 
hands,  or  that  they  must  have  intended  something  which 
173]  they  have  not  declared  they  intended,  and  which  *one 
of  the  parties  in  this  case  certainly  did  not  contemplate, 
namely,  that  the  work  contracted  for  could  be  performed  in 
the  time  and  mode  contained  in  the  specification.  There  is 
no  authority  for  so  holding,  and,  looking  to  principle,  it 
appears  to  nue  that  we  should  be  making  a  contract  for  the 
parties,  and  a  different  one  from  that  into  which  they  have 
entered,  if  we  implied  this  warranty.  It  is  said  that  the  en- 
gineer was  the  agent  of  the  corporation,  and  must  be  taken 
to  have  contracted  for  and  on  behalf  of  the  corporation  that 
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the  s^cification  was  sufficient,  and  that  it  was  reasonably 
practicable  to  execute  the  work  in  the  mode  prescribed;  but 
the  contract  entered  into  by  the  plaintiff  was  absolute  and 
unconditional,  that  he  would  execute  these  particular  works 
for  a  certain  sum  and  in  a  certain  time. 

Supposing  it  had  turned  out  to  be  physicallv  impossible 
to  execute  tnese  works  in  the  time  named,  could  it  oe  con- 
tended that  because  three  years  is  named,  the  defendants 
have  undertaken  that  the  work  can  be  executed  in  that 
time?  It  surely  is  a  contractor's  business  to  ascertain 
whether  the  worK  can  be  done  in  the  time,  judging  as  to 
that  for  himself  from  the  mode  in  which  the  work  is  to 
be  done,  the  materials  to  be  used,  and  the  other  matters 
which  he  has  to  consider.  How,  then,  can  the  corporation 
be  said  to  have  entered  into  an  implied  contract  that  the 
plaintiff  could  execute  the  works  in  the  specified  time !  If  a 
warranty  to  this  effect  had  been  alleged,  the  matter  would 
have  been  hardly  arguable,  but  the  question  whether  the 
mode  specified  for  doing  the  work  is  practicable,  stands  on 
precisely  the  same  footing.  Looking  to  the  case,  we  find 
that  the  difficulties  which  prevented  the  work  from  being 
carried  out  in  the  manner  originally  contemplated  were  not 
known  to  the  contractors  or  to  the  corporation.  The  latter 
had  no  more  knowledge  or  means  of  determining  this 
question  than  the  former,  and  they  took  the  advice  of  a 
competent  person  as  to  the  work  they  desired  to  do.  The 
other  contracting  parties  might  have  done  the  same.  It 
was  evidently  a  case  in  which  it  was  desirable  that  they 
should  take  the  advice  of  a  most  competent  engineer  whether 
this  work  could  be  executed  as  proposed.  How  has  the 
plaintiff  any  right  to  complain  if,  instead  of  arming  himself 
with  all  the  knowledge  necessary  to  enable  him  to  determine 
whether  it  was  wise  and  prudent  to  take  *the  contract,  [1 74 
he  enters  into  it  without  taking  any  of  these  steps  in  the 
matter?  I  cannot  see  that  the  corporation  were  Dound  to 
do  more  than  they  did,  or  that  they  incurred  any  liability 
on  any  warranty  or  promise  entered  into  either  by  them- 
selves or  by  their  attorney  or  engineer  on  their  behalf. 

It  is  said,  however,  that  if  there  be  any  other  ground  on 
which,  upon  the  facts  disclosed  by  the  case,  the  plaintiff  is 
entitled  to  recover  against  the  defendant,  we  are  at  liberty 
to  amend  and  adapt  the  record  to  the  case  set  up.  I  can, 
however,  see  no  right  in  the  plaintiff  under  this  contract 
except  to  be  paid  from  time  to  time  for  the  work  he  has 
completed,  and  that  has  been  done.  I  am  of  opinion,  there- 
fore, that  the  defendants  are  entitled  to  judgment. 
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PiooTT,  B. :  I  am  of  the  same  opinion.  Looking  at  the 
question  stated  in  the  case  for  our  determination,  we  have 
to  see,  first,  if  there  is  any  warranty  that  can  be  implied, 
and  next,  whether  there  is  any  state  of  facts  on  which  the 
plaintiff  can  recover.  The  contract  has  been  carried  out, 
and  the  bridge  has  been  built  according  to  the  plans,  though 
not  by  the  method  designated ;  but  otherwise  the  contract 
is  completed  by  the  plaintiff  building  the  bridge  and  the 
defendants  paymg  the  contract  price  and  extras. 

This  claim  comes  under  neither  of  those  heads,  but  is  a  claim 
for  the  loss  incurred  bj  the  plaintiff  through  the  alteration  in 
the  method  of  building,  which  was  found  to  be  necessary 
through  the  failure  of  that  first  proposed.  The  corporation 
are  in  the  ordinary  position  of  a  person  who  employs  an  en- 
gineer or  architect  to  explain  what  he  wants  done  to  another, 
who,  having  the  plans  and  specifications  before  him,  tenders 
for  the  work.  I  do  not  see  what  more  the  defendants  had 
to  do  than  to  carry  out  the  terms  of  the  contract.  I  cannot 
see  that  they  expressly  or  impliedly  warranted  that  Mr. 
Cubitt  could  not  or  would  not  fall  into  error,  Mr.  Benja- 
min has  pointed  out  several  clauses  in  the  conditions,  and 
has  argued  that  as  the  corporation  in  the  cases  he  refers  to 
threw  on  the  contractors  an  express  obligation  or  liability, 
they  did  not  do  so  in  other  cases.  But  the  clauses  he  refers 
to  only  go  to  show  that  where  they  could  anticipate  a  diflB- 
culty  m  doing  the  works  they,  by  express  contract,  excluded 
175]  *the  liability  of  the  corporation.  This  only  shows 
that,  in  those  matters  which  the  parties  contemplated,  and 
as  to  which  they  thought  that  dinerences  might  arise,  they 

Provided  beforehand,  but  it  does  not  touch  this  particular 
ispute  which  they  did  not  contemplate.  The  argument 
E laced  before  us  is,  that  this  work  must  be  taken  to  have 
een  represented  to  the  contractors  as  practicable,  but  I 
can  find  no  basis  or  materials  from  which  to  draw  such  an 
inference. 

Amphlbtt,  B.  :  I  am  of  the  same  opinion.  The  plaintiff, 
instead  of  employing  on  his  own  account  a  competent  engi- 
neer, made  his  tender  on  the  footing  of  the  plans  and  specifica- 
tions of  the  engineer  of  the  coi-poration,  who  was  known  to  him 
as  an  engineer  of  eminence  and  reputation.  The  contractor 
chose  to  rely  on  his  well-known  ability.  If  there  had  been 
any  case  set  up  of  an  attempt  to  impose  on  the  contractors, 
this  matter  would  have  assumed  a  different  aspect ;  but  noth- 
ing of  this  kind  is  suggested.  The  question  which  underlies 
the  whole  matter  is  whether  the  corporation  impliedly  con- 
tracted thatlhe  plans  were  such  as  to  make  the  work  reason- 
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ably  practicable.  To  say  that  a  contractor  who  has  chosen 
to  rely  on  the  name  and  reputation  of  the  person  employed 
by  the  other  party,  when  he  finds  that  he  should  not  have 
done  so,  can  make  the  principal  liable,  is  ^oin^  far  beyond 
any  case  that  has  been  cited.  I  can  see  no  implied  warranty 
such  as  is  contended  for.  I  have  great  doubts  whether  this 
alteration  which  actually  took  place  comes  within  the  pow- 
ers of  variation  contained  in  the  contract ;  but  the  contractor 
did  not  raise  this  objection,  but,  as  found  by  the  case,  pro- 
ceeded with  the  works  in  the  new  mode  specified  by  the 
engineer.  He  seems  to  have  sanctioned  the  act  of  the 
engineer  in  making  the  alteration,  and  it  is  now  too  late  for 
him  to  say  it  is  a  matter  dehors  the  contract,  and  to  require 
an  indemnity  for  the  extra  expense  he  has  been  put  to. 
This  is,  however,  a  minor  point ;  the  principal  matter  is  that 
in  the  contract  I  cannot  find  the  implied  warranty  which  the 
plaintiff  endeavors  to  set  up. 

JuAgToeTit  for  the  dtfendants. 

Attorney  for  plaintiff :  J.  B.  Batten. 
Attorney  for  defendants :  F.  Brand. 


[Law  Reports,  9  Exchequer,  176.] 
May  8,  1874. 

*Child  V.  Heabn.  [176 

Duty  to  fence— Straying  Animal* — Railtoaif — Negligence — Railway  Clauaes  Consolida- 
tion Ad,  1846  (8  VieL  e.  20),  «.  68—"  Oiflfo." 

The  plaintiff,  a  platelayer  in  the  employment  of  a  railway  company,  was  retnrninff 
from  his  work  along  their  line  upon  a  trolly  propelled  by  hand,  when  the  defendant  s 
pigs  got  through  the  fence  of  his  field,  which  adgoined  the  railway,  on  to  the  line  in 
front  of  the  trolly ;  the  trolly  ran  over  the  pigs  and  was  upset,  and  the  plaintiff  was 
injured. 

The  defendant  was  owner  of  the  adjoining  land ;  the  fence  erected  by  the  company 
under  8  Vict  c.  20,  s.  68,  was  sufficient  against  horses,  oxen  and  sheep ;  but  there 
was  enough  space  between  the  lowest  rail  of  the  fence  and  the  gp-ound  for  pigs  to 
crawl  through,  and  the  defendant's  pi^s  had  in  fact  (as  the  jury  found)  criiwled  under 
the  fence.  There  was  evidence  to  show  that  the  defendant  had  been  warned  on  a 
former  occasion  of  his  pigs  being  on  the  line,  but  there  was  no  evidence  to  show  how 
the  pies  got  from  defendant's  farm  yard,  where  they  were  last  seen,  into  the  field 
adjoining  the  railway.  In  an  action  against  the  defendant  for  Uie  injury  sustained 
by  the  plaintiff: 

Ifdd,  first,  that  the  word  "  cattle"  in  8  Vict.  c.  20,  s.  68,  included  pigs,  and  that 
the  fence  was,  therefore,  insufficient. 

Secondly,  tiiat,  assuming  there  was  negligence  in  the  defendant,  the  plaintiff  could 
not  recover,  for  that  he  was  identified  with  the  company  whose  line  he  was  using  for 
their  purposes,  and  through  whose  neglect  to  erect  and  maintain  a  sufficient  fence 
the  accident  was  caused. 
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Action  bronght  to  recover  damages  for  personal  injuries 
caused  to  the  plaintiff  by  the  defendant's  negligence(*). 
177]  *0n  the  trial  of  the  cause  before  Bramwell,  B.,  at 
Westminster,  in  Hilary  Term,  1874,  it  appeared  that  on  the 
12th  of  July,  1873,  the  plaintiff,  who  was  a  platelayer  in  the 
service  of  the  Great  Eastern  Railway  Company,  was  return- 
ing from  his  work  upon  their  line,  in  company  with  his 
fellow  workmen,  and  with  tools  and  materials,  upon  a 
trolly  worked  by  hand,  when  some  pigs  of  the  defendant 
broke  from  a  potatoe  bed  by  the  side  oi  the  line  and  within 
the  railway  fence,  and  ran  over  the  line.  The  trolly  pass- 
ing over  two  of  the  pigs  was  upset,  and  the  plaintiff's  leg 
was  broken. 

The  defendant  was  occupier  of  the  land  on  both  sides  of 
the  railway,  which  was  severed  land,  and  which  the  railway 
company  were  (by  8  Vict.  c.  20,  s.  68  (') )  nnder  an  obliga- 
tion to  fence.  Tnere  was  a  fence  consisting  of  posts  and 
rails  with  quickset,  which  the  jury  found  to  be  a  sufficient 
fence  against  horses,  oxen,  and  sheep;  but  there  was  a 
space  of  thirteen  inches  between  the  lowest  raQ  and  the 

f  round,  through  which  the  pigs  (which  were  described  as 
5s.  pigs)  might  have  crept,  and  the  quickset  was  not  grown 
enough  to  keep  them  out.  The  jury  found  as  a  fact  that 
the  pigs  crawled  under  the  fence.  Some  evidence  was  also 
given  of  the  defendant  having  been  warned  on  some  pre- 


(1)  Declaration:  firat  count:  that  the 
plaintiff  was  a  servant  of  the  Great  East- 
em  Ridlway  Compan}^,  and  was  lawfully 
travelling  on  the  railwav  of  the  said 
company,  on  a  track  or  trolly ;  that  defen- 
dant was  possessed  and  in  the  occupation 
of  a  close  of  land  near  the  railway,  and 
by  reason  thereof  ought  of  right  to  have 
kept  his  close  fenced  so  as  to  prevent  his 
cattle  and  other  animals  from  escaping 
thereout  on  to  the  railwav,  and  causing 
damage  to  persons  lawfully  on  the  rail- 
way. Yet  the  defendant  did  not  keep 
fenced  his  close  as  aforesaid,  whereby 
divers  cattle  or  other  animals,  to  wit, 
pigs,  of  the  defendant's  escaped  out  of  the 
close  on  to  tlie  railway,  ana  ran  against 
the  said  truck  or  trolly,  whereby  it  was 
upset  and  thrown  off  the  line,  and  the 
plaintiff  was  thrown  out  and  injured,  Ac. 

Second  count:  that  the  defendant  so 
negligently  kept  and  managed  certain 
pigs  of  the  defendant's,  that  they  ran 
against  a  track  on  which  the  plaintiff  was 
rilling:,  whereby  the  truck  wns  upset,  and 
the  plaintiff  thereby  injured,  <fec. 


Pleas:  1,  not  guilty.  2,  to  the  first 
count,  that  plaintiff  was  not  lawfully 
travelling  on  the  said  railway  as  alleged. 
8,  to  the  same,  that  it  was  not  anv  part  of 
defendant's  duty,  nor  ought  he  of  right  to 
have  kept  the  said  close  fenced  as^  or  for 
the  purposes  alleged. 

Issue. 

(»)  8  Vict.  c.  20,  enacts  as  follows: 
"  And  with  respect  to  works  for  the  ac- 
commodation of  lands  adjoining  the  rail- 
way, be  it  enacted  as  follows : 

"Sect.  68.  The  company  shall  make 
and  at  all  times  thereafter  maintain  the 
following  works  for  the  accommoda- 
tion of  the  owners  and  occupiers  of 
lands  adjoining  the  railway,  ihat  la  ti> 
say,  ....  Sufficient  ports,  rails.  heds:e<», 
ditches,  mounds,  or  otlier  fences,  for 
separating  the  laud  taken  for  the  use 
of  the  railway  from  the  adjoining  land 
not  so  taken,  and  protecting  such  lands 
from  trespass,  or  the  cattle  of  the  owners 
or  occupiers  thereof  from  straying  ther<>- 
out  by  reason  of  the  railway." 
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vions  occasion  of  his  pigs  being  on  the  line,  but  there  was 
no  finding  by  the  jury  as  to  tni^ ;  nor  was  there  any  evi- 
dence to  show  how,  on  the  present  occasion,  the  pigs,  which 
had  been  last  seen  in  the  defendant's  yard,  had  got  into  the 
field  adjoining  the  line,  or  thence  on  to  the  line. 

The  learned  judge  ruled  that  pigs  were  not  included  in 
the  term  "cattle"  in  8  Vict.  c.  20,  s.  68 ;  that  the  defendant 
was  bound  to  keep  his  ^iffs  within  bounds ;  and  that,  treat- 
ing the  railway  as  a  highway,  he  was  answerable  for  the 
consequences  of  *their  trespassing  to  any  one  lawfully  [178 
using  it.  A  verdict  was  entered  for  the  plaintiff  for  £100, 
the  amount  assessed  by  tlie  jury,  the  learned  judge  reserv- 
ing leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  a 
verdict  for  him,  on  the  ground  that  there  was  no  evidence  to 
go  to  the  jury  of  liability  on  the  part  of  the  defendant,  or 
that,  on  the  findings  of  the  jury,  the  verdict  ought  to  have 
been  entered  for  him. 

A  rule  was  obtained  accordingly,  and  also  for  a  new  trial 
on  the  ground  of  misdirection  in  the  learned  judge  in  telling 
the  jury  that  the  defendant  was  bound  to  keep  the  pigs  from 
straying  on  the  line,  and  was  liable  to  the  plaintiff  for  dam- 
age sustained  by  him  in  consequence  of  the  pigs  so  straying, 
without  proof  of  the  circumstances  under  wnich  the  pigs  so 
strayed,  and  that  8  Vict.  c.  20,  s.  68,  did  not  include  pigs 
under  the  term  ''cattle.'" 


)5 


Bray  (^Morgan  Howard  with  him)  showed  cause :  First, 
it  was  not  necessary  that  the  plaintiff  should  show  any  neg- 
ligence in  the  defendant,  for  the  defendant  was  bound  to 
keep  the  pigs  within  his  own  boundary,  and  was  liable  for 
any  damage  done  by  them  if  they  escaped.  The  law  is  so 
laid  down  by  Williams,  J.,  in  Oox  v.  Burhidge (') :  "I  ap- 
prehend the  general  rule  of  law  to  be  perfectly  plain.  If  I 
am  the  owner  of  an  animal  in  which  bylaw  the  right  of 
property  can  exist,  I  am  bound  to  take  care  that  it  does  not 
stray  into  the  land  of  my  neighbor,  and  I  am  liable  for  any 
trespass  it  may  commit,  and  for  the  ordinary  consequences 
of  that  trespass.  Whether  or  not  the  escape  of  the  animal 
is  due  to  mjr  negligence,  is  altogether  immaterial."  This 
was  cited  with  approval,  and  acted  upon,  in  Fletcher  v. 
Bylands  (').  In  Cox  v.  Burhidge  {*)  it  was  held  that  the 
defendant  was  not  liable  on  the  ground  that  the  cause  of 
action  was  an  injury  inflicted  through  the  vice  of  the  defen- 
dant's horse,  and  that  there  was  no  evidence  of  the  scienter : 

(»)  18  C.  B.  (N.S.),  at  p.  438;  82  L.  J.  («)  Law  Rep.,  1  Ex.,  266;  Law  Rep., 
(C.P.).  89,  at  p.  91.  3  11.  L..  830. 

(3)  13  c.  b.  (n.s.),  430;  32  l.  j,  (c.p.),  89. 
9  Eng.  Re?.  62 
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May  V.  BurdetH^)  having  laid  down  that  in  such  cases  it  is 
the  keeping  of  a  mischievous  animal  with  knowledge  of 
179]  *it8  mischievous  qualities,  that  constitutes  the  negli- 
gence, which,  coupled  with  the  consequent  injury,  gives 
the  cause  of  action :  see  also  Bead  v.  Edwards  (').  In  Lee 
V.  Riley  (•),  however,  it  is  laid  down  that  where  the  animal 
trespasses,  it  is  immaterial  that  the  injury  done  was  due  to 
his  vice. 

[Bbamwell,  B.:  What  was  said  there  qualifies  Cox  v. 
Burhidge  (*)  to  this  extent,  that  where  the  animal  is  a  tres- 
passer on  the  plaintiff's  land  so  that  damages  must  be  re- 
covered, the  fact  that  an  injury  done  by  it  was  due  to  the 
animal's  vice,  may  be  immaterial  with  reference  to  the  liabil- 
ity of  the  owner  to  damages ;  but  the  pigs  were  not  tres- 
passers as  against  the  plaintiff ;  the  injury  done  to  him  was 
the  only  thing  that  gave  him  a  cause  of  action.] 

If  not  trespassers  as  against  the  plaintiff  in  the  sense  that 
they  were  on  his  land,  tney  were  at  least  wrongfully  upon 
the  railway  as  against  him  in  this  sense,  that  he  was  law- 
fully using  the  line,  which  is  a  public  highway,  and  they 
were  wrongfully  there  obstructing  his  use  of  it,  and  thereby 
causing  the  damage  complained  of.  But  however  it  might 
be  if  tnis  were  a  case  of  vice,  that  diflBiculty  does  not  occur 
here,  because  this  iiijury  was  not  due  to  any  vice  in  the  ani- 
mals, but  only  to  the  propensity  to  stray,  which  is  common 
to  all  animals,  and  which  the  defendant  was  bound  to  guard 
against.  Secondly,  there  was  evidence  of  negligence  m  the 
defendant,  for  he  nad  been  warned  before  of  nis  pigs  being 
on  the  line ;  and,  moreover,  the  fence  was  evidently  insuffi- 
cient against  pigs  of  this  size.  Thirdly,  the  injury  com- 
plained of  was  the  natural  result  of  the  pigs  straying,  and, 
whether  on  the  ground  of  the  defendant's  failure  in  his 
duty  to  keep  the  pigs  in,  or  on  the  ground  of  special  evi- 
dence of  negligence,  the  defendant  is  liable  for  the  conse- 
quences. If  negligence  is  onoe  established,  it  is  no  answer 
that  it  did  much  more  damage  than  was  expected :  Smith 
V.  London  and  SotUh  Western  By.  Co,  (*) ;  Bailiffs  of 
Bomney  Marsh  v.  Trinity  House  Q ;  Sneesby  v.  LaTwa- 
shire  and  Yorkshire  By,  Co.  (').  If  or  is  it  any  defence 
180]  *to  say  that  the  negligence  of  the  railway  company 
(assuming  them  bound  to  fence)  contributed  to  the  injury : 

0)9Q.  B.,  101;  16  L.  J.  (Q,B.),  64.  (*)    13   C.    B.   (N.S.),   4.80;    82   L.  J. 

(«)    17   C.   B.  (N.S.),   245;    34   L.  J.  (C.P.),  89. 
(C.P.).  31.  (*)  Law  Rep.,  6  C.  P.,  14. 

(»)    18   0.   B.    (N.S.),    722;    34    L.    J.         («)  T^w  Rep.,  5  Ex.,  204. 
(O.P.),  212.  O  Law  Rep.,  9  Q.  B..  263. 
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HiU  V.  New  River  Company  (*).  Neither,  in  any  view,  was 
there  any  negligence  on  the  part  of  the  company  with  re- 
spect to  the  plaintiff,  for  the  obligation  to  fence,  imposed 
by  8  Vict.  c.  20,  s.  68,  exists  only  in  favor  of  the  owners  and 
occnpiers  of  the  adjoining  land,  and  is  equivalent  to  a  com- 
mon law  prescriptive  obligation  to  fence:  Manchester^ 
Sheffield  and  Lincolnshire  My,  Co.  v.  Wallis  (') ;  Ricketts 
V.  Mist  and  West  India  Docks ^  <fec.,  Ry.  Co.  (*) ;  Fawcett 
V.  York  and  North  Midland  Ry.  Co.  (*) ;  Bessant  v.  Oreat 
Western  Ry.  Co.  (*) ;  there  is  no  such  obligation  imposed 
on  them  as  towards  their  passengers,  still  less  as  towards 
their  own  servants :  Buxton  y.  North  Eastern  Ry.  Co.  (*) 
Nor  could  the  plaintiff  be  identified  with  the  alleged  negli- 
gence of  the  railway  companv ;  the  authority  of  the  case  of 
Thorogood  v.  Bryan  Q  has  been  much  shaken  by  Tvff  v. 
Warman{^\  The  Milkn{^\  and  other  cases:  see  SmitKs 
Leading  Cases,  vol.  i.  p.  266,  6th  ed. ;  and  the  true  rule  is 
that  laid  down  in  Shearman  and  Redlleld  on  Negligence, 
p.  48,  §  46 :  "  Where  the  negligence  oi  any  other  person  is 
imputed  to  the  plaintiff,  it  must  appear  that  such  person  was 
the  plaintiffs  agent  in  the  transaction,  and  either  that  he  was 
under  the  plaintiffs  control,  or  that  he  controlled  the  plain- 
tiffs personal  conduct"  ("). 

[Pollock,  B.:  Is  it  not  like  the  case  of  a  man  riding 
in  a  friend's  carriage,  which  is  so  rotten  that  it  is  broken 
to  pieceS  by  what  would  do  an  ordinary  carriage  no  harm  % 
Would  he  not  take  on  himself  the  risk  of  the  condition  of 
the  carriage  ?] 

*There  seems  no  more  reason  why  he  should  take  [181 
the  risk  of  an  ill-constructed  carriage  than  of  a  negligent 
driver.  But,  lastly,  the  railway  company  was  guilty  oi  no 
negligence ;  for  pigs  are  not  included  in  the  term  ''cattle" 
in  8  Vict.  c.  20,  s.  68.  It  must  be  admitted  that  they  are 
within  the  definition  of  cattle  as  given  in  the  dictionaries  of 

Q)  9  B.  <b  S.,  808.  which  was  an  action  brought  by  a  pas- 

(•)  14  C.  B.,  218;  23  L.  J.  (C.P.),  86.  senger  against  the  carriers  in  respect  of 

(«)  12  C.  B.,  160;   21  L.  J.  (C.P.),  2%1.  an  accident  caused  by  the  joint  negli- 

0  16  Q.  B.,  610;   20  L.  J.  (Q.B.),  222.  gence  of  the  defendants  and  another  com- 

(*)  8  C.  B.  (N.S.),  868.  pany    usinz    their    line    under  running 

(^\  Law  Rep.,  3  Q.  B.,  649.  powers.     The  defendants  in  effect  asked 

Q)  8  C.  B.,  116.  the  judge  to  rule  that  the  concurrence  of 

O   2  0.   B.,   (N.S.),   740;    26   L.   J.  the  negligence  of  others  in  causing  the 

(C.P.),  263.  accident  prevented  the  plaintiff  from  re- 

(•)  Lush.,  888;  31  L.  J.  (Adm.),  105.  covering  against  them,  and  the  refusal  of 

(^®)  The  case  cited  in  support  of  this  the  judge  so  to  rule  was  upheld  by  the 

proposition  is  Eaton  v.  Bwton  and  Lowell  court. 

Railway   Comjxxny  (11    Allen    R.,   600), 
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Webster  and  Richardson  (*),  but  they  are  not  commonly 
spoken  of  as  cattle ;  they  are  not  domesticated  to  the  same 
degree  as  the  creatures  which  are  commonly  called  cattle ; 
nor  are  they  so  frequently  fed  in  fields ;  and  it  is  therefore 
unlikely  that  they  were  meant  to  be  included. 

Lanyon  {TheBiger^  Q.C.,  with  him),  for  the  defendant, 
was  not  called  on. 

Bramwell,  B.:  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  By  s.  68  of  the  Railways  Clauses  Consoli- 
dation Act,  1846,  tne  railway  company  is  bound  to  make  a 
suflSicient  fence  for  the  protection  of  the  adjoining  land- 
owner. [The  learned  judge  read  the  section,  and  pro- 
ceeded:] The  fence  is  to  be  suflScient  for  two  purposes, 
for  separating  the  land  taken  for  the  use  of  the  railway  from 
the  adjoining  lands  not  taken,  and  for  ^'protecting  such 
lands  from  trespass,  or  the  cattle  of  the  owners  or  occupiers 
thereof  from  straying  thereout  by  reason  of  the  railway." 
The  company  were  therefore  bound  to  fence  against  the  de- 
fendant's  cattle,  and  I  think  the  word  ''cattle"  in  this  sec- 
tion is  suflBiciently  comprehensive  to  include  pigs.  Now  the 
fence  was  not  sumcient  to  prevent  the  defendant's  pigs  from 
trespassing,  and  it  would  seem  to  follow  that  the  railway 
company  must  be  liable  for  the  consequence  of  the  pigs 
escaping  through  it.  But  it  does  not  follow  as  a  conse- 
quence that  they  would  be  liable  for  any  mischief  done  by 
any  pig  escaping  on  to  the  line  through  a  def ectife  fence. 
Nor  do  we  lay  down  that  there  must  be  a  fence  so  close  and 
strong  that  no  pig  could  push  through  it,  or  so  high  that  no 
182]  horse  or  Dullock  *could  leap  it.  One  could  scarcely 
tell  the  limits  of  such  a  requirement,  for  the  strength  of 
swine  is  such  that  they  would  break  through  almost  any 
fence,  if  there  were  a  suflBcient  inducement  on  the  other 
side.  But  the  company  are  bound  to  put  up  such  a  fence 
that  a  pig  not  of  a  peculiarly  wandering  disposition,  nor 
under  any  excessive  temptation,  will  not  get  through  it. 


Now  here  the  pigs  had  crawled  underneath  the  fence  before, 
and  the  owner  oi  the  adjoining  ^Id  had  been  warned  of  it. 
It  is  plain,  therefore,  that  the  fence  was  not  sufficient,  and 
in  my  judgment  the  company  could  clearly  not  have  main- 
tained any  action  against  the  owner  of  the  pigs  for  trespass, 

(')  These  definitions  are  as  follows : —  appropriated  to  the  use  of  man ;"  and 

Webster  :    "  Cattle — beasts    or    quadru-  the  following  lines  are  quoted  from  Ben 

peds    in    £;eneral,    serving    for    tillage,  Jonson: 

or   other  labor,  and  for  food  to  man/*  "Th*  ignoble  neyer  lived,  thej  were 

and  the  word   is   said  to  include  *'  per-  awhile, 

haps    vvine."      Kiclmnipon :      '*  t'attU^ —  Like  swine  or  other  cattell,  here  on 

kine,   horses,   and   some    other    animals  earth." 
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and  probably  he  might  have  maintained  an  action  against 
them  for  any  injury  to  the  pigs  through  their  getting  on  the 
line.  At  any  rate,  without  saying  how  this  might  be,  the 
fence  was  not  suflBicient. 

The  pigs  then  got  upon  the  line  through  an  insuflScient 
fence,  and  caused  injury  to  the  plaintiff,  and  the  question 
arises,  is  the  defendant  liable  ?  What  might  happen  if  one 
of  the  public  were  injured  in  the  use  of  the  railway,  which 
is  a  public  highway,  I  will  not  say.  The  defendant  might 
perhaps  say,  ''I  was  not  bound  to  fence;"  but  then  the 
plaintiff  might  reply,  "There  was  an  opening  through 
which  you  knew  the  pigs  might  get  out  of  your  field  upon 
the  line ;  you  allowed  tnem  to  be  in  the  field,  and  I,  using 
the  road  innocently,  suffered  iniury  through  their  escaping 
on  to  the  line."  But  however  that  might  be,  here  the  plain- 
tiff was  a  servant  of  the  owner  of  property  which  was  un- 
fenced  through  the  owner's  default;  It  is  manifest,  as  I 
have  before  said,  that  if  the  pigs  got  on  to  that  unfenced 
property  through  its  owner's  default,  the  owner  could  not 
maintain  an  action ;  and,  if  so,  it  is  impossible  to  say  that  a 
third  person,  using  the  property  through  the  license  of  the 
owner,  and  on  his  behalf,  can.  The  servant  can  be  in  no 
better  position  than  the  master,  when  he  is  using  the  mas- 
ter's property  for  the  master's  purposes.  Therefore,  with- 
out saying  anything  as  to  the  decision  in  Thorogood  v, 
Bryan  (*)  it  is  suflScient  to  say  that  the  defendant's  pigs 
escaped  through  the  negligence  of  the  plaintiff's  employer, 
and  that,  having  met  with  the  accident  through  his  employ- 
er's negligence,  the  plaintiff  can  maintain  no  action  against 
the  deiendant 

*PiGOTT,  B.:  lam  of  the  same  opinion.  The  Rail-  [183 
ways  Clauses  Act,  1845,  s.  68,  commences  with  the  words  "  the 
company  shall  make,  and  at  all  times  thereafter  maintain, 
the  following  works  for  the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the  railway ;"  the  railway 
company  then  are  to  do  the  things  mentioned,  instead  of  the 
owners  and  occupiers.  Then  what  are  those  things  ?  They 
are  to  make  and  maintain  "suflacient  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences,  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  lands  from  trespass,  or  the 
cattle  of  the  owners  or  occupiers  thereof  from  straying 
thereout  by  reason  of  the  railway."  Now,  one  need  only 
consider  the  state  of  things  produced  by  the  making  of  a 
railway  through  an  estate,  to  see  how  reasonable  it  is  that 

O  8C.  B.,  116. 
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the  owner,  who  is  compelled  to  part  with  a  portion  of  his 
land  to  the  railwajr,  should  be  relieved  of  the  new  and  un- 
limited responsibihty  which  would  be  otherwise  cast  on  him 
of  keeping  in  his  cattle  against  the  railway  company  and 
the  passengers  by  their  line.  The  reason  of  the  tning  cer- 
tainfy  appfies  as  much  to  swine  as  to  other  animals ;  but 
it  is  said  the  word  "cattle"  used  in  the  act  does  not  include 
them.  Certainly,  however,  they  are  such  animals  as  are 
commonly  to  be  found  kept  like  other  cattle  in  the  fields,  in 
some  parts  of  the  country  almost  as  commonly  as  sheep,  in 
other  places  at  particular  seasons  of  the  year.  I  see  no 
reason  for  excluding  them  from  the  provision,  and  I  think 
the  word  is  wide  enough  to  include  them.  I  agree  that  the 
company  are  not  bound  to  fence  against  animals  of  extra- 
ordinary capacities  or  under  unusual  conditions ;  but  they 
must  have  a  fence  sufficient  against  ordinary  cattle.  Now 
here,  the  finding  is,  in  effect,  that  the  fence  was  sufficient 
against  other  cattle,  but  not  against  swine.  It  was  therefore 
not  a  sufficient  fence  within  the  meaning  of  the  act.  The 
defendant  then,  it  not  being  shown  that  ne  has  been  guilty 
of  any  negligence,  is  not  responsible  to  the  plaintiff  for  the 
accident  which  has  occurred. 

Pollock,  B.:  I  am  of  the  same  opinion.  It  is  unneces- 
sary to  discuss  Fletcher  v.  Bylanas  ('),  or  Hill  v.  New 
Biver  Company  Q,  where  it  was  held  that  the  defendants 
184]  were  liable  because  the  *proximate  cause  of  the  injury 
was  brought  about  by  their  negligence,  and  that  they  could 
not  better  their  position  by  saying  that  the  result  would  not 
have  been  so  mischievous  if  the  negligence  of  another  per- 
son had  not  concurred  to  cause  it ;  because  here  it  is  clear 
the  injury  to  the  plaintiff  was  caused  by  the  want  of  a  suffi- 
cient fence.  It  is  clear  also,  as  my  Brother  Bramwell  has 
said,  that  the  railway  company  could  not  have  maintained 
any  action  against  the  defendant  in  respect  of  trespass  by 
the  defendant's  pigs.  But  it  is  contended  that  nevertheless 
the  plaintiff  can,  and  that  he  ought  not  to  be  considered  as 
identified  with  the  company.  If  the  case  were  within  the 
passage  cited  from  Shearman  and  Redfield  this  might  be 
open  to  doubt,  but  that  passage  has  no  application  to  the 
present  case,  where  the  plaintiff  met  with  his  injury  through 
being  upon  premises  originally  insufficiently  protected  by 
those  in  whose  employment  he  was.  This  takes  it  out  of 
the  proposition  laid  down  in  the  passage  cited,  and  makes 
the  case  resemble  the  one  I  put  during  the  argument  of  a 
person  riding  in  another  person's  carriage,  which  is  so  rotten 

(1)  Law  Rep.,  1  Ex.,  266;  Law  Rep.,  8  H.  L.,  330.  (»)  9  B.  A  a,  308. 
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that  a  blow  by  some  passing  vehicle,  which  would  have  no 
such  effect  if  the  carriage  were  sound,  breaks  it  in  pieces. 
I  think,  that  in  such  a  case,  the  person  riding  in  the  carriage 
would  be  identified  with  the  carriage  in  which  he  was 
riding.  So  here,  the  plaintiff  is  identified  with  the  land 
which  he  was  using  for  his  own  convenience ;  and  that  as 
the  defective  condition  of  that  land,  which  was  due  to  the 
owner's  neglect,  was  the  cause  of  the  accident,  the  plaintiff 
cannot  sue  the  defendant  for  the  injury. 

Bule  absolute. 

Attorney  for  plaintiff :  Christmas. 

Attorney  for  defendant :  Bromley ^  for  Veley  &  Ounning- 
toUy  Braintree. 


[Law  Reports,  9  Exchequer,  185.] 

pN  THE  EXCHEQUER  CHAMBER.] 

May  14,  1874. 

*Daniel  and  Another  v.  Stepney  and  Another.  [185 

I/sndlord  and  Tenant — RerUrcharge — Distress  upon  Lands  not  included  in  the  Demise — 

Mines — Notice, 

Upon  a  demise  of  mines  a  power  of  distress  for  the  rent  reserved  was  granted  to 
the  lessor  over  "  any  lands  in  which  there  shall  be,  for  the  time  bein^,  any  pits  or 
openings  by  or  through  which  the  coal  or  culm  by  the  said  deed  demised  shaU  for 
the  time  being  be  in  course  of  working  by  the  lessees,  their  executors,  administra- 
tors, and  assigns."  The  plaintiffs,  being  assignees  of  the  lease  with  notice,  under 
a  trust  deed  made  by  the  lessees  for  Uie  benefit  of  creditors,  sued  the  defendants  for 
a  distress  made  under  the  above-mentioned  power,  after  the  assignment,  at  pits  not 
included  in  the  demise,  but  referred  to  in  it,  and  then  worked  by  the  lessees : 

Held,  I  hat,  whether  the  power  was  or  was  not  a  valid  power  of  distress  against 
strangers,  the  plaintiffs,  taking  as  assignees  with  notice,  were  bound  by  it. 

Error  on  the  judgment  of  the  Court  of  Exchequer  in 
favor  of  the  plaintiff  on  a  demurrer  to  the  defendants'  plea. 

After  the  judgment  below  was  pronounced,  as  reported  (*), 
the  plea  was  amended,  and  (the  parties  intending  to  carry 
the  case  to  the  Exchequer  Chamber)  judgment  was  given 
without  argument  for  the  plaintiffs  on  a  demurrer  to  the 
amended  plea. 

The  case  was  argued  in  the  Exchequer  Chamber  in  the 
sittings  after  Hilary  Term,  1873,  and  the  case  stood  over  for 
the  defendants  to  apply  at  Chambers  for  leave  to  make  cer- 
tain suggested  amendments.  Leave  to  make  these  amend- 
ments was  refused,  and  the  case  was  re-argued. 

The  pleadings  as  they  now  stood  were  as  follows : 

Declaration :  1st  count,  for  entering  plaintiffs'  lands  and 

(1)  Law  Rep.»  7  Ex.,  827,  where  the  pleadings,  as  they  then  stood,  are  set  out. 
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taking  and  carrying  away  fixtures  and  goods  of  'the  plain- 
tiffs, and  disposing  of  the  same  to  defen&nts'  use. 

2d  count,  trespass  de  bonis  dsportatis. 

Plea,  on  equitable  grounds,  that  the  lands  mentioned  in 
the  first  count  of  the  declaration  were  the  lands  called  "Car- 
narvon" in  the  lease  thereinafter  set  forth ;  that  at  the  time 
186]  of  the  alleged  *trespasse8  there  were  in  the  said  lands, 
pits  communicatmg  with  mines  lying  under  certain  lands  of 
the  defendantStei)ney  (called  in  the  said  lease  the  "described 
lands")  and  adjoining  the  lands  in  which,  &c.;  that  at  the 
time  of  granting  the  said  lease  Thomas  Harries  and  others 
were  possessed  of  the  lands  in  which,  &c.,  and  of  the  mines 
and  collieries  under  the  same,  for  a  term  still  unexpired,  and 
were  desirous  of  extending  the  workings  and  mines  from 
those  lands  to  the  coal  and  culm  under  the  said  land  of  Step- 
ney, adjoining  the  lands  in  which,  &c.,  and  more  particu- 
larly describSi  in  the  said  lease,  and  Stepney,  before  the 
alleged  trespasses,  by  deed  leased  the  last-mentioned  coal 
and  culm  to  the  said  Thomas  Harries,  &c. 

The  plea  then  set  out  the  lease,  alleging  it  to  be  executed 
by  the  lessees,  by  which  the  defendant  Stepney  demised  to 
lliomas  Harries  and  others,  for  a  term  of  forty  years,  the 
coal  and  culm  under  certain  lands  thereinafter  referred  to 
as  "the  said  described  lands,"  with  liberty  to  dig  pits  for 
winning  and  working  the  same,  and  also  with  liberty  to 
bring  minerals  and  substances  underground  from  any  work- 
ings for  the  time  being  in  their  occupation  under  adjoining 
or  nighboring  lands,  for  the  purpose  of  bringing  the  same  to 
bank  on  the  "  described  lands, '^  with  certain  surface  rights 
accessory  thereto ;  and  also  with  liberty  to  win  and  work 
the  demised  coal  by  means  of  workings  under  the  adjoining 
lands  called  "Carnarvon,"  then  in  the  occupation  of  the 
lessees,  and  the  pits  sunk,  or  to  be  sunk,  on  such  adioining 
lands ;  paying  a  surface  rent  for  land  used,  and  a  sleeping 
rent  and  royalty  in  respect  of  the  coal  and  culm,  and  a  way- 
leave  for  coal  got  under  other  lands  and  brought  to  bank  on 
the  "described  lands;"  with  a  covenant  by  the  lessees  to 
indemnify  the  lessor  against  any  claims  (if  any  should  or 
could  be  made)  by  persons  interested  in  any  adjoining  or 
neighboring  lands  by  reason  of  acts  or  omissions  of  the  les- 
sees in  respect  of  getting,  laying,  or  disposing  of  the  demised 
minerals  in  or  upon  such  lands ;  and  with  a  proviso  that  if 
any  of  the  reserved  rents,  royalties,  or  way-leaves  should 
be  unpaid  for  twenty-one  days  after  they  should. become 
due,  the  reversioner  or  reversioners  might  stop  and  hinder 
the  loading  and  sending  of  any  coal,  culm,  materials  or 
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things  from  oflf  the  said  premises,  including  as  well  the  said 
*' described  lands,"  *a8  also  any  lands  other  than  the  [187 
described  lands  in  which  there  should  for  the  time  being  be 
any  pits  or  openings  by  or  through  which  the  coal  and 
culm  thereby  demised,  or  any  part  thereof,  should  for  the 
time  being  be  in  course  of  working  by  the  lessees,  their  ex- 
ecutors, administrators,  or  assigns,  and  for  that  purpose, 
and  for  the  purpose  of  distraining,  as  thereinafter  mentioned, 
to  enter  into  such  other  lands  as  well  as  the  said  described 
lands,  and  also  to  distrain  all  and  every  or  any  of  the  coal, 
culm,  or  materials,  and  also  the  horses,  gins,  &c.,  live  and 
dead  stock,  materials,  goods,  chattels,  and  effects,  standing 
and  being,  or  used  or  employed  in,  upon,  under,  about,  or 
in  connection  with,  or  as  accessory  to  the  coal  and  culm 
thereby  demised,  or  any  part  or  parts  thereof,  or  in  or  upon 
any  railway  or  tramway  connected  with  any  of  the  premises, 
and  the  distress  and  distresses  then  and  there  found  to  take, 
lead,  and  carry  away,  and  to  sell  and  dispose  of  the  same, 
and  generally  to  demand,  in  like  manner  as  in  cases  of  dis- 
tress lor  rent  reserved  in  common  leases  for  years,  and  there- 
out to  satisfy  the  arrears  and  costs. 

The  plea  tnen  stated  that  the  lands  described  in  the  lease 
as  "lands  other  than  the  described  lands"  referred  to  the 
lands  in  which,  &c.,  and  in  which  the  said  Thomas  Harries 
and  others,  at  the  time  of  the  demise,  and  the  plaintiffs  at 
the  time  of  the  alleged  trespasses,  had  pits  through  which 
the  said  demised  coal  and  culm  could  be  most  advantage- 
ously and  easily  worked ;  that  certain  of  the  rents,  royalties, 
and  way-leaves  became  in  airear  for  twenty-one  days,  and 
whilst  tney  were  unpaid,  and  before  the  alleged  trespasses, 
the  lessees  assigned  their  interest  in  the  lease,  and  in  the 
lands  in  which,  &c.,  to  the  plaintiffs  in  trust  for  the  benefit 
of  creditors. 

The  plea  then  set  out  the  deed  (which  conveyed  and 
assigned  the  whole  property  of  the  deotors),  and  proceeded 
to  state  that,  save  under  the  said  deed,  the  plaintiffs  never 
had  any  interest  in  or  possession  of  the  lands  in  which,  &c., 
or  the  goods  thereinafter  mentioned;  that  at  the  time  of 
making  the  said  deed  the  plaintiffs  had  notice  and  knowl- 
edge of  the  said  lease,  and  of  the  covenants,  provisions,  and 
terms  therein  contained  ;  that  whilst  the  plaintiffs  were  such 
trustees  as  aforesaid,  and  possessed  as  aforesaid,  and  be- 
cause the  said  rent  was  still  due  and  unpaid,  and  *in  [188 
exercise  of  the  rights  granted  by  tjie  said  Thomas  Harries 
and  others  as  aforesaid,  the  defendant  Stepney  in  his  own 
right,  and  the  defendant  Rosser,  as  the  servant  and  bailiff 
9  Eng.  Rep.  63 
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of  Stepney,  entered  the  lands  in  which,  &c.,  the  same 
being  lands  then  used  in  connection  with  or  as  accessory 
to  the  said  demised  coal  and  culm,  being  parcel  of  the 
said  adjoining  lands  called  Carnarvon,  and  being  the  lands 
other  than  the  said  described  lands  referred  to  in  the  lease, 
and  then  being  in  all  respects  lands  liable  to  the  distress 
thereinafter  mentioned,  for  the  purpose  of  distraining  for 
the  said  rent  so  due,  and  did  then  distrain  therefor  certain 
coal-wagons,  carts,  and  other  chattels  and  distrainable 
things,  the  same  being  then  in  the  possession  of  the  plaintiffs 
by  virtue  of,  and  which  vested  in  them  under  and  oy  virtue 
of  the  said  assignment,  and  standing  and  being,  or  used  and 
employed,  in  connection  with  the  said  works,  in  or  upon 
the  said  lands  in  which,  &c.,  doing  no  more  than  was  neces- 
sary in  that  behalf,  which  are  the  alleged  trespasses,  &c.,  in 
the  declaration  mentioned. 

Demurrer  and  joinder. 

Joshua  Williams^  Q.C.  {Oiffard^  Q.C.,  HerscJieU^  Q.C., 
and  Tretelyan  with  him),  for  the  defendants,  contended 
that  the  power  of  distress  contained  in  the  lease  was  valid 
at  common  law ;  and  cited  Co.  Litt.  147,  a.;  BvtVs  Case  ('); 
Bacon's  Maxims,  Comments  on  Reg.,  14;  Feame,  p.  628; 
Jarman'sBythewood,  vol.  iv.,  p.  162;  Locke  v.  Barley  (^)\ 
Allerson  v.  Eden  Q ;  CorhePs  vase  (*) ;  AUen  v.  Ghiversi^) ; 
Casamojor  v.  Strode  (•) ;  but  that  if  not  valid  so  as  to  affect 
third  persons  whose  goods  might  be  seized  under  it,  it  was 
valid  m  ecjuity  as  against  the  plaintiffs,  who  took  as  as- 
signees with  notice,  citing  Staines  v.  Morris  C) :  TuXk  v. 
moxhay  (•) ;  Parker  v.  Whyte  (•) ;  Clemerds  v.  Welles  (**) ; 
Sugd.  Vendors  and  Purchasers,  14th  ed.,  app.  1,  p.  799. 

The  court  then  called  on 

Manisty^  Q.C.  {Murphy^  Q.C,  and  Beresford  with  him), 
189]  for  the  *plaintiffs,  who,  without  arguing  the  first  point, 
referred  to  McLean  v.  McKay  ("),  and  admitted  that  on  the 
second  point  he  could  not  maintain  the  plaintiffs'  contention. 

Per  Curiam  (Cockburn,  C.  J.,  Blackburn,  Keating,  Mel- 
lor,  Lush  and  I)enman,  JJ.) :  We  had  all  arrived  at  the 
conclusion  that  the  judgment  below  must  be  reversed. 

Judgrnent  reversed. 

Attorney  for  plaintiffs :  Hacon. 

Attorney  for  defendants :  Calcott. 

(»)  7  Co.  Rep.,  28.  0)  1  V.  4  B.,  8. 

(«)  2  Dr.  <b  W.,  266.  («)  2  Ph.,  774. 

(»)  Nov,  5.  (•)  1  H.  A.  M.,  167;  82  L.  J.  (Ch.),  520. 

(*)  1  Co.  Rep..  88  b.,  at  p.  87.  •  ('")  Law  Rep.,  1  Eq..  200. 

(*)  Moor,  179,  186.  (•»)  Law  Rep.,  6  P.  C,  327. 

(•)  2  Sw.,  347,  at  p.  867. 
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*The  Queen  v.  Fabbell.  [116 

Evidence— lUtuM  of  Witnen—DepotUum—W  db  12  Vict,  e.  42,  «.  17. 

At  the  trial  of  an  indictment  it  was  proposed  to  read  the  deposition  of  a  witness  on 
the  ground  that  the  witness  was  so  ill  as  not  to  be  able  to  traveL  The  evidence  upon 
that  point  was  as  follows:  The  medical  attendant  of  the  witness  was  called  and  said : 
"  I  know  M.  L.  She  is  very  nervous,  and  seventy-four  years  of  a^e.  I  think  she 
would  fiiint  at  the  idea  of  coming  into  court,  but  I  think  that  she  could  go  to  London 
to  see  a  doctor  without  difficulty  or  danger.  I  think  the  idea  of  seeing  so  many  faces 
would  be  dangerous  to  her,  and  that  she  is  so  nervous  that  it  might  be  dangerous  to 
her  to  be  examined  at  alL  I  think  she  could  distinguish  between  the  court  going  to 
her  house  and  she  herself  coming  to  the  court"  The  witness  whose  deposition  it  was 
proposed  to  read  lived  not  far  from  the  court: 

Add,  that  tJie  deposition  was  not  admissible. 

Case  stated  by  Lord  Coleridge,  C.J.:  The  prisoner  was 
indicted  for  embezzlement,  and  was  tried  at  Stafford  on 
Saturday,  the  14th  of  March,  1874.  In  the  course  of  the 
case  for  the  prosecution,  it  was  proposed  to  put  in  evidence 
the  deposition  of  Mary  Lee,  the  aunt  of  the  prosecutor,  who 
sold  milk,  but  whose  milk  accounts  were  entirely  kept  and 
his  milk*  business  managed  by  Mary  Lee,  his  aunt.  To 
Mary  Lee  the  prisoner  had  been  in  the  habit  of  accounting. 
Mary  Lee  was  alive,  and  was  living  in  Stafford,  not  far  from 
the  court  where  the  prisoner  was  being  tried.  Due  proof 
haying  been  given  that  her  deposition  was  properly  taken  in 
the  presence  of  the  prisoner,  and  *  with  full  opportunity  [117 
of  cross-examination,  it  was  proposed  to  read  it  under  11  & 
12  Vict  c.  42,  s.  17  (*),  on  the  ground  that  she  was  so  ill  as 

(0  By  11  A  12  Vict.  e.  42,  s.  17:  "In  dictable  offence,  whether  committed  in 

all  cases  where  any  person  shall  appear  England  or  Wales,  or  upon  the  high 

or  be  brooght  before  any  iustice  or  jus-  seas,  or  on  land  beyond  the  sea,   or 

tices  of  the  peace  charged  with  any  in-  whether  such  person  appear  voluntarily 
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to  be  unable  to  travel.  On  this  point  Samuel  Cookson,  a 
doctor  of  medicine,  being  in  Stafford,  and  the  regular  medi- 
cal attendant  of  Mary  Lee,  gave  the  following  evidence :  *'  I 
am  a  doctor  of  mediciiie,  living  and  practising  in  Stafford. 
I  know  Mary  Lee.  She  is  very  nervous,  and  seventy-four 
years  of  age.  I  think  she  would  faint  at  the  idea  of  coming 
into  court,  but  I  think  that  she  could  go  to  Iiondon  to  see  a 
doctor  without  difficulty  or  danger.  I  think  the  idea  of  see- 
ing so  many  faces  would  be  dangerous  to  her,  and  that  she 
is  so  nervous  that  it  might  be  dangerous  for  her  to  be  ex- 
amined at  aU.  I  think  she  could  distinguish  between  the 
court  going  to  her  house  and  she  herself  coming  to  the 
court. 

The  learned  judge  received  the  deposition  in  evidence,  and 
118]  the  *jury  convicted  the  prisoner;  but  reserved  the 
question  for  the  opinion  of  this  court  whether  the  deposition 
ought  to  have  been  received.  If  it  ought  not  the  conviction 
was  to  be  quashed. 

April  26.    No  counsel  appeared. 

Cur.  ddv.  wU. 

May  2.  The  judgment  of  the  court  (Lord  Colerid^,  C.  J., 
Blackburn,  J.,  Pigott,  B.,  Lush,  J.,  and  Cleasby,  B.),  was 
delivered  by 

Lord  Coleridge,  C.J.:  This  was  a  case  reserved  by  me 
at  the  last  assizes  at  Stafford.  The  prisoner  was  indicted 
for  embezzlement,  and  the  case  depended  entirely  on  the 
evidence  of  Mary  Lee,  who  was  the  aunt  of  the  prosecutor 
and  managed  his  business.     She  had  been  properly  ex- 


npon  BummonB  or  have  been  appre- 
hended with  or  without  warrant,  or  be 
in  custody  for  the  same  or  any  other 
offence,  such  justice  or  justices  before 
he  or  they  shall  commit  such  accused 
person  to  prison  for  trial,  or  before  he 
or  they  shall  admit  him  to  bail,  shall 
in  the  presence  of  such  accused  person, 
who  shall  be  at  liberty  to  pat  questions 
to  any  witness  produced  against  him, 
take  the  statment  on  oath  or  affirmation 
of  those  who  shall  know  the  facts  and 
circumstances  of  the  case  and  shall  put 
the  same  into  writing,  and  such  depo- 
sition shall  be  read  over  to  and  signed 
respectively  by  th'e  witnesses  who  shiill 
have  been  so  examined,  and  shall  be 

Xed  also  by  the  justice  or  justices 
Qg  the  same ;  and  the  justice  or 
justices  before  whom  any  such  witness 
shall  appear  to  be  examined  as  afore- 
said, shall,  before  such  witness  is  ex- 
amined, administer  to  such  witness  the 


usual  oath  or  affirmatton  which  such 
justice  or  justices  shall  have  full  power 
to  do  ;  and  if  upon  the  trial  of  the  per- 
son BO  accused,  as  first  aforesaid,  it 
shall  be  proved  by  the  oath  or  affirma- 
tion of  any  credible  witness  that  any 
person  whose  deposition  shall  have 
been  taken  as  aforesaid  is  deaad,  or  so 
ill  as  not  to  be  able  to  travel,  and  if 
also  it  be  proved  that  such  deposition 
was  taken  in  the  presence  of  the  persop 
so  accused,  and  he  or  his  counsel  or  at- 
torney had  a  full  opportunity  of  cross- 
examining  the  witness,  then  if  such 
deposition  purport  to  be  signed  by  the 
justice  by  or  before  whom  the  same 
purports  to  have  been  taken  it  shall  be 
lawful  to  read  such  deposition  as  evi- 
dence in  such  prosecution  without  fur- 
ther proof  thertof,  unless  it  shall  be 
proved  that  such  deposition'was  not  in 
fact  signed  by  the  justice  purporting 
to  sign  the  same." 
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amined  and  cross-examined  in  the  presence  of  the  prisoner 
when  the  prisoner  was  before  the  magistrate,  and  it  was  now 
proposed  to  put  in  her  deposition.  The  medical  man,  who 
was  her  regular  attendant,  gave  the  following  evidence :  "I 
know  Mary  Lee.  She  is  very  nervous,  and  seventy-four 
years  of  age.  I  think  she  would  faint  at  the  idea  of  coming 
into  court,  but  I  think  she  could  go  to  London  and  see  a 
doctor  without  difficulty  or  danger.  I  think  the  idea  of 
seeing  so  many  faces  would  be  dangerous  to  her,  and  that 
she  is  so  nervous  that  it  might  be  dangerous  for  her  to  be 
examined  at  all.  I  think  she  could  distinguish  between  the 
court  going  to  her  house  and  she  herself  coming  to  the 
court."  It  further  appeared  that  she  lived  close  to  the 
court.  It  was  proposed  to  read  the  deposition  on  the  ground 
that  the  witness  was  "so  ill  as  not  to  be  able  to  travel" 
within  the  mean^ing  of  the  17th  section  of  11  &  12  Vict.  c. 
42.  Certain  cases  were  cited  to  me  in  which  the  words  "  so 
ill  as  not  to  be  able  to  travel "  have  received  a  liberal  inter- 
pretation. And  as  the  prisoner  had  clearly  embezzled  the 
money,  I  admitted  the  evidence  subject  to  a  case  for  the 
opinion  of  this  court.  On  consideration,  we  are  all  of  opin- 
ion that  this  case  was  not  within  the  words  of  the  statute, 
and  that  it  would  be  dangerous  to  admit  any  such  latitude 
of  construction  as  would  bring  the  case  withm  it.  The  con- 
viction must  therefore  be  quashed. 

C(mmcbion  gnashed. 


[Law  Reports,  2  Crown  Caaes  Reserved,  119.] 
April  26,  1874. 

*The  Queen  v.  Henry  Pembliton.  [119 

jfalieunu  Injury  to  Property-^'2A  ds  25  Viet,  e.  91,  «.  61-^Malies^IfUenihrk 

The  prisoner  had  been  fighting  with  persons  in  the  street  and  threw  a  stone  at  them, 
which  struck  a  window  and  did  damage  to  an  amount  exceeding  £6.  He  was  in- 
dicted under  the  MaUcious  Injury  to  Property  Act  for  ''unlawfully  and  maliciously'' 
causing  this  damage.  The  jury  convicted  him,  but  found  that  he  threw  the  stone  at 
the  people  he  had  been  fiehting  with,  intending  to  strike  one  or  more  of  them,  but  ilbt 
intending  to  break  the  window  : 

Held,  that  by  thus  finding  the  jury  negatived  the  existence  of  malice,  either  actual 
or  constructive,  and  the  conviction  must  therefore  be  quashed. 

Case  stated  by  the  recorder  of  Wolverhampton. 

At  the  quartier  sessions  of  the  peace  held  at  Wolverhamp- 
ton, on  the  8th  of  January,  Henry  Pembliton  was  indicted 
for  that  he  "unlawfully  and  maliciously  did  commit  dam- 
age, injury,  and  spoil  upon  a  window  in  the  house  of  Henry 
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Kirkham,"  contrarv  to  the*  provisions  of  the  statute  24  &  25 
Vict.  c.  97,  8.  61.  This  section  of  the  statute  enacts  :  "  Who- 
soever shall  unlawfully  and  maliciously  commit  any  damage, 
iniury,  or  spoil  to  or  upon  any  real  or  personal  propertv 
whatsoever,  either  of  a  public  or  a  private  nature,  for  which 
no  punishment  is  hereinbefore  provided,  the  damage,  injurv, 
or  spoil  bein^  to  an  amount  exceeding  five  pounds,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
Bable  at  the  discretion  of  the  court  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor ; 
and  in  case  any  such  offence  shall  be  committed  between 
the  hours  of  nine  of  the  clock  in  the  evening  and  six  of  the 
clock  in  the  next  morning,  shall  be  liable  at  the  discretion  of 
the  court  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding five  years,  and  not  less  than  three,  or  to  be  impris- 
oned for  anv  term  not  exceeding  two  years,  with  or  without 
hard  labor. '^^ 

On  the  night  of  the  6th  of  December,  1873,  the  prisoner 
was  drinking  with  others  at  a  public-house  called  "The 
Grand  Turk,"  kept  by  the  prosecutor.  About  eleven 
o'clock,  p.  m.,  the  whole  party  were  turned  out  of  the  house 
for  being  disorderly,  and  they  then  began  to  fight  in  the 
street,  and  near  the  prosecutors  window,  where  a  crowd  of 
120]  from  forty  to  fifty  persons  collected.  The  *prisoner, 
after  fighting  some  time  with  persons  in  the  crowd,  separated 
himself  from  them  and  removed  to  the  other  side  of  the 
street  where  he  picked  up  a  large  stone  and  threw  it  at  the 
persons  he  had  been  fighting  with.'  The  stone  passed  over 
the  heads  of  those  persons  and  struck  a  large  plate-glass 
window  in  the  prosecutor's  house  and  broke  it,  thereby  do- 
ing damage  to  the  extent  of  £7  12*.  9d.  The  jury,  after 
hearing  evidence  on  both  sides,  found  that  the  prisoner 
threw  the  stone  which  broke  the  window,  but  that  he  threw 
it  at  the  people  he  had  been  fighting  with,  intending  to  strike 
one  or  more  of  them  with  it,  but  not  intending  to  oreak  the 
window,  and  they  returned  a  verdictof  "guilty,"  whereupon 
the  learned  recorder  respited  the  sentence  and  admitted  the 

Srisoner  to  bail,  and  prayed  the  judgment  of  the  court  for 
rown  Cases  Reserved,  w nether  upon  the  facts  stated  and 
the  finding  of  the  jury  the  prisoner  was  rightly  convicted 
or  not. 
No  counsel  appeared  for  the  prisoner. 
Uhderhill^  for  the  prosecution  :  The  finding  of  the  jury 
as  to  intent  is  surplusage ;  directly  it  is  proved  that  he  threw 
the  stone  which  caused  the  damage  witnout  just  cause,  the 
offence  is  established. 
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[Lush,  J.:  That  omits  the  word  "  maliciously."] 

In  this  act  there  are  a  number  of  sections  in  which  intent 
is  a  necessary  ingredient  to  the  offence,  and  in  all  of  them 
this  is  expressed.  Thus  a  distinction  is  drawn  by  the  legis- 
lature, and  if  intent  had  been  necessary  here  it  would  have 
been  inserted.  The  common  law  rule  as  to  malice  is  appli- 
cable here,  and  the  consideration  arises  whether  "the  fact 
has  been  attended  with  such  circumstances  as  are  the  ordi- 
nary svmptoms  of  a  wicked,  depraved,  malignant  spirit:" 
Foster'^s  Crown  Gases,  p.  266:  Russell  on  Crimes,  vol.  i. 
p.  667  (4th  ed.).  Then  nere  the  jury  have  found  that  the 
prisoner  was  actuated  by  malice. 

[Blackburn,  J.:  But  only  of  a  particular  kind,  and  not 
against  the  person  injured.] 

In  ReQ.  V.  Ward  (*)  the  prisoner  was  charged  with  wound- 
ing with  intent,  and  convicted  of  malicious  wounding,  though 
his  intention  was  to  frighten,  not  to  shoot  the  prosecutor. 

*[Blaokburn,  J.:  There  was  evidence  of  malice  in  [121 
that  case,  and  so  the  conviction  was  upheld,  but  here  the 
express  finding  of  the  jury  negatives  malice.] 

In  Rex  V.  Haughton  (')  the  prisoner  set  fire  to  a  cow-house 
not  knowing  a  cow  was  in  it,  and  was  convicted  of  maliciously 
burning  the  cow.  So  in  Hale's  Pleas  of  the  Crown,  p.  474, 
throwing  a  stone  over  a  wall  with  intent  to  do  hurt  to  peo- 
ple passing  and  killing  one  of  them  is  treated  as  murder. 

[Blackburn,  J.:  Lord  Coke,  3  Inst.,  p.  66,  puts  the  case 
of  a  man  stealing  deer  in  a  park,  shooting  at  tne  deer,  and 
by  the  glance  of  the  arrow  killing  a  boy  that  is  hidden  in  a 
bush,  and  calls  this  murder ;  but  can  any  one  say  that  ruling 
would  be  adopted  now  ?] 

The  test  is  whether  the  act  is  malicious  in  itself  as  in  the 
case  of  a  person  wilfully  riding  an  unruly  horse  into  a  crowd: 
East,  Pleas  of  the  Crown,  p.  231. 

[Blackburn,  J.:  I  should  have  told  the  jurv  that  if  the 
pnsoner  knew  there  were  windows  behind,  and  that  the  prob- 
able consequence  of  his  act  would  be  to  break  one  of  tnem, 
that  would  be  evidence  for  them  of  malice.  The  jurv  might 
perhaps  have  convicted  on  such  a  charge,  but  we  have  to 
consider  their  actual  findings.] 

The  58th  section,  which  renders  it  immaterial  that  there 
should  be  malice  against  the  owner  of  the  property  or  other- 
wise, applies. 

[Lord  Coleridge,  C.J. :  No,  that  means  against  the  owner, 
or  some  one  not  owner.] 

Lord  Coleridge,  C.J.:    T  am  of  opinion  that  the  convic- 

(')  Law  Rep.,  1  C.  C,  366.  («)  5  C.  A  P.,  669. 
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tion  should  be  quashed.  The  facts  of  the  case  are  that  there 
was  fighting  going  on  in  the  streets  of  Wolverhamjjton  near 
the  prosecutor's  house,  and  the  prisoner,  after  fighting  some 
time,  separated  himself  from  the  crowd  and  threw  a  stone, 
which  missed  the  person  he  aimed  at,  but  struck  and  broke  a 
window,  doinc  damage  to  the  extent  of  upwards  of  £5.  The 
question  is,  wnether  under  an  indictment  for  unlawfully  and 
maliciously  injuring  the  property  of  the  owner  of  the  plate- 
glass  window,  these  facts  will  support  the  indictment  when 
coupled  with  the  other  facts  found  by  the  jury,  that  the 
122]  prisoner  *threw  the  stone  at  the  people  intending  to 
strike  one  or  more  of  them,  but  not  intending  to  break  a 
window.  I  am  of  opinion  that  the  evidence  does  not  sup- 
port the  conviction.  The  indictment  is  under  the  24  &  25 
Vict.  c.  97,  s.  61,  which  deals  with  malicious  injuries  to  prop- 
erty, and  the  section  expressly  says  that  the  act  is  to  be 
unlawful  and  malicious.  There  is  also  the  68th  section, 
which  makes  it  immaterial  whether  the  offence  has  been  com- 
mitted from  malice  against  the  owner  of  the  property  or 
otherwise,  that  is,  from  malice  against  some  one  not  the 
owner  of  the  property.  In  both  these  sections  it  seems  to 
me  that  what  is  intended  by  the  statute  is  a  wilful  doing  of 
an  intentional  act.  Without  saying  that  if  the  case  had 
been  left  to  them  in  a  different  wav  the  conviction  could  not 
have  been  supported,  if,  on  these  facts,  the  jury  had  come  to 
a  conclusion  tnat  the  prisoner  was  reckless  of  the  conse- 
quence of  his  act,  and  might  reasonably  have  expected  that 
it  would  result  in  breaking  the  window,  it  is  sufficient  to  say 
that  the  jury  have  expressly  found  the  contrary.  I  do  not 
say  anything  to  throw  doubt  on  the  rule  under  the  common 
law  in  cases  of  murder  which  has  been  referred  to,  but  the 
principles  laid  down  in  such  case  have  no  application  to  the 
statutable  offence  we  have  to  consider. 

Blackburn,  J.:  I  am  of  the  same  opinion.  We  have  not 
now  to  consider  what  would  be  malice  aforethought  to  bring 
a  given  case  within  the  common  law  definition  of  murder ; 
here  the  statute  says  that  the  act  must  be  unlawful  and  ma- 
licious, and  malice  may  be  defined  to  be  '*  where  any  person 
wilfully  does  an  act  injurious  to  another  without  lawful  ex- 
cuse. Can  this  man  be  considered,  on  the  case  submitted  to 
us,  as  having  wilfully  broken  a  pane  of  glass?  The  jury 
might  perhaps  have  found  on  this  evidence  that  the  act  was 
malicious,  because  they  might  have  found  that  the  prisoner 
knew  that  the  natural  consequence  of  his  act  would  be  to 
break  the  glass,  and  although  that  was  not  his  wish,  yet  that 
he  was  recTdess  whether  he  did  it  or  not ;  but  the  jury  have 
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not  SO  found,  and  I  think  it  is  impossible  to  say  in  this  case 
that  the  prisoner  has  maliciously  done  an  act  which  he  did 
not  intend  to  do. 

PiGOTT,  B. :    I  am  of  the  same  opinion. 

*LusH,  J. :  I  am  of  the  same  opinion.  On  these  find-  [123 
ings  we  have  no  alternative.  The  jury  might  have  found  oth- 
erwise, but  taking  this  finding  I  cannot  say  that  there  was 
an  intent  either  actual  or  constructive,  and  "malicious"  cer* 
tainly  must  be  taken  to  imply  an  intention  either  actual  or 
constructive. 

Cleasby,  B.  :    I  am  of  the  same  opinion. 

Conviction  gtuished. 

Attorney  for  the  prosecution :  BarroWy  Wolverhampton. 


[Law  Reports,  2  Crown  Cases  Reserved,  123.] 
April  26, 1874. 

The  QuEEif  v.  Cooper. 

Bailee — AffeiU — FrauduleiU  Muappropriaiion,  of  SeeurUv — 24  <fc  26  Vict.  c.  96, 

««.  16,  76. 

The  defendant,  an  attorney,  was  employed  to  raise  a  loan  of  money  on  mortgage, 
of  which  he  was  to  apply  a  part  in  paying  off  an  earlier  mortgage,  and  to  hand  over 
the  rest  to  the  mortgagor.  He  prepared  the  mortgage  deed,  received  the  mort£;age 
money,  and  handed  over  the  deed  to  the  mortgagee  in  exchange.  He  then  nusap- 
propnated  a  part  of  the  money  to  his  own  use  : 

Held,  that  no  offence  had  Seen  committed  under  s.  ft  or  &  76  of  24  A  26  Vict. 
c.  96. 

Case  stated  by  Grove,  J. 

In  this  case,  tried  at  the  last  assizes  for  the  county  of 
Chester,  the  defendant,  an  attorney,  was  indicted  under  the 
statute  24  &  25  Vict.  c.  96,  for  having  converted  to  his  own 
use  certain  money  entrusted  to  him,  or  received  by  him  as 
the  proceeds  of  a  deed  entrusted  to  him  for  a  special  pur- 
pose. The  indictment  contained  two  counts  framed  respec- 
tively under  the  76th  and  75th  sections  of  the  above  statute  ('). 

(»)  By  24  <b  25  Vict  c.  96,  s.  76,  "  Who-  such  direction,  in  anywise  convert  to  his 

soever  having  been  entrusted,  either  sole-  own  use  or  benefit,  or  the  use  or  benefit 

ly  or  jointly  with  any  other  person,  as  a  of  any  person  other  than  the  person  by 

bianker,  merchant,  broker,   attorney,  or  whom  he  shall  have  been  so  entrusted, 

other  agent,  with  any  money,  or  security  such  money,  security,  or  proceeds,  or  any 

for  the  payment  of  money,  with  any  direc-  part  thereof  respectively ;  and  whosoever 

tion  in  writing  to  apply,  pay,  or  deliver  having  been  entrusted,  either  solely  or 

such   money  or   security,   or  any  part  jointly,  with  any  other  person  as  a  banker, 

thereof  respectively,  or  the  proceeds,  or  merchant,  broker,  attorney,  or  other  agent, 

any  part  of  the  proceeds,  of  such  security  with  any  chattel  or  valuable  security  or 

for  any  purpose  or  to  any  person  specified  any  power  of  attorney  for  the  sale  or 

in  such  direction,  shall   in  violation   of  transfer  of  any  share  or  interest  in  any 

good  faith  and  contrary  to  the  terms  of  public  stock  or  fund  whether  of  the  United 

9  Eng.  Rep.  64 
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124]  *The  facts,  so  far  as  they  are  material  to  the  ques- 
tions submitted  to  the  court,  were  these : 

A  Mr.  John  Whittaker  had,  before  1867,  obtained  a  loan 
of  £50  from  a  Mr.  Dewsbury  on  a  deposit  of  title  deeds  to 
some  leasehold  property. 

In  consequence  of  Whittaker' s  wish  for  a  further  loan,  the 
defendant  in  1867  obtained  £140  from  a  Miss  Taylor,  and 
prepared  and  handed  to  her  brother-in-law,  who  acted  for 
ner,  a  mortgage  deed,  receiving  the  £140.  Out  of  the  money 
which  defendant  was  to  receive,  he  was  to  pay  oflf  Dewsbury 
and  pay  the  balance  to  Whittaker.  He  did  not  pay  Dews- 
bury, and  he  only  paid  Whittaker  £60,  on  which  Wnittaker 
paid-him  interest,  while  the  defendant,  without  Whittaker' a 
knowledge,  paid  the  mortgagee's  interest  on  the  £140,  Whit- 
taker being  also  ignorant,  at  all  events  for  some  years,  that 
defendant  had  obtained  so  much  as  £140. 

Allowing  £10  for  the  preparation  of  the  mortgage  deed, 
which  defendant's  brother  and  former  partner  said  was  a  fair 
sum,  the  defendant  would  have  £70  of  Whittaker' s  in  his 
possession,  less  the  difference  of  interest  which  he  paid  with- 
out authority. 

Defendant  s  counsel  contended  that  there  was  another  £30 
125]  paid  *to  Whittaker,  which  would  reduce  the  sura  to 
£40 ;  but  the  evidence  preponderated  greatl  v  against  this. 
A  good  many  letters  were  put  in  to  show  the  defendant's 
conduct  in  the  mattej:,  but  with  these  the  court  need  not  be 
troubled. 

After  reading  to  them  the  material  parts  of  the  evidence, 
the  learned  judge  told  the  jury  that  if  they  were  satisfied 
without  reasonable  doubt  that  the  defendant  received  the 
£140  for  Whittaker,  and  in  violation  of  good  faith  and  fraud- 
ulently converted  to  his  own  use  a  substantial  part  of  the 

Kingdom  or  any  part  thereof,  or  of  any  which  Bach  power  of  attorney  shall  relate 

foreign  state,  or  in  any  stock  or  fund  of  or  any  part  thereof  shall  be  guilty  of  a 

any  body  corporate,  company,  or  society,  misdemeanor." 

for  safe  custody  or  for  any  special  purpose        By  s.  76,  "  Whosoever,  being  a  banker, 

without  any  authority  to  sell,  n^^tiate,  merchant,  broker,  attorney,  or  agent,  and 

transfer,  or  pledge,  shall  in  violation  of  being  entrusted,  either  solely  or  jointly 

good  faith  and  contrary  to  the  object  or  with  any  other  person,  with  the  property 

purpose  for  which  such  chattel,  security,  of  any   other   })erson   for  safe   custody, 

or  power  of  attorney,  sliall  have  been  shall,  with  intent  to  defraud,  sell,  nego- 

entrusted  to  him,  sell,  negotiate,  transfer,  tiat«,  transfer,  pledge,  or  in  any  manner 

pledge,  or  in  any  manner  convert  to  his  convert  or  appropriate  the  same,  or  taiy 

own  use  or  benefit,  or  the  use  or  benefit  part  thereof,  to  or  for  his  own  use  or  beii- 

of  any  i)er80n  other  than  the  person  by  efit,  or  the  use  or  benefit  of  any  person 

whom  he  shall  have  been  so  entrusted  other  tlian  the  person  by  whom'  he  was 

such  chattel  or  security,  or  the  proeeeds  so  entrusted,  shall  be  guilty  of  a  misde- 

of  the  same,  or  any  part  thereof,  or  the  meanor." 
share  or  interest  in  tiie  stock  or  fiuid  to 
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money  which  they  considered  he  should  have  paid  to  Whit- 
taker  and  to  Dewsbury  for  him,  they  should  find  him  guilty; 
otherwise  not.    The  jury  found  a  verdict  of  guilty. 

It  must  be  taken  by  the  court : 

1st.  That  there  were  no  directions  in  writing  to  the  defen- 
dant to  apply  the  money,  or  any  part  of  the  proceeds  of  the 
deed,  to  any  purpose. 

2d.  That  defendant  was  entrusted  with  the  mortgage  deed 
with  anthority  to  hand  it  over  to  the  mortgagee  or  Tier  agent 
on  receipt  of  the  mortgage  money,  which  was  to  be  paid  to 
Dewsbury  and  Whittaker,  less  costs  of  preparing  deed. 

3d.  That  defendant  received  £140  for  Whittaker's  use,  and 
in  violation  of  good  faith  and  contrary  to  the  purpose  for 
which  such  deed  and  money  were  entrusted  to  him,  converted 
a  substantial  part  of  the  money  to  his  own  use. 

A  copy  of  the  indictment  is  annexed  and  formed  part  of 
the  case. 

The  questions  for  the  court  were,  did  the  ofEence  commit- 
ted by  the  defendant  come  within  either  or  both  the  sections 
above  named,  viz.,  the  75th  and  76th  sections  ?  If  within 
both  or  either  of  them  the  conviction  was  to  be  affirmed,  if 
not  within  either  a  verdict  of  not  guilty  to  be  entered. 

INDICTMENT. 

*'  County  of  Chester.  The  jurors  for  our  Sovcffeign  Lady 
the  Queen,  upon  their  oath  present  that  Thomas  vooper,  on 
the  25th  day  of  March,  in  the  year  of  our  Lord  1867,  then 
being  an  attorney,  and  being  entrusted  with  certain  property, 
to  wit,  the  sum  of  one  hundred  and  forty  pounds,  of  John 
Whittaker,  for  safe  custody,  did  then  and  there  unlawfully, 
and  with  intent  to  *defrand,  convert  and  api3ropriate  [126 
a  certain  part  of  the  said  property  of  the  said  John  Whit- 
taker,  to  wit,  the  sum  of  eighty  pounds,  to  and  for  the  use 
and  benefit  of  himself,  the  saia  Thomas  Cooper,  against  the 
form  of  the  statute,  &c. 

*'And  the  jurors,  &c.,  do  further  present  that  the  said 
Thomas  Cooper,  on  the  day  and  year  aforesaid,  was  en- 
trusted by  the  said  John  Whittaker  with  a  certain  valua- 
ble security,  to  wit,  a  deed  of  mortgage  of  certain  property 
of  the  saia  John  Whittaker,  to  secure  the  repayment  of  a 
sum  of  one  hundred  and  forty  pounds,  then  lately  before 
agreed  to  be  lent  and  advanced  to  the  said  John  Wnittaker 
by  one  Martha  Taylor,  such  valuable  security  being  en- 
trusted to  the  said  Thomas  Cooper  as  the  attorney  and  agent 
of  the  said  John  Whittaker,  for  the  special  purpose  and  with 
the  intent  and  object  that  the  said  Thomas  Cooper  should 
receive  from  the  said  Martha  Taylor  the  said  sum  of  one 
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hundred  and  forty  i)ounds  for  and  on  behalf  of  the  said  John 
Whittaker,  and  having  so  received  such  sum  should  there- 
out pay  the  sum  of  nfty  pounds  then  due  and  owing  from 
the  said  John  Whittaker  to  one  Nathaniel  John  Dewsbury, 
and  should  pay  the  remainder  of  such  sum  of  one  hundred 
and  forty  pounds  to  and  for  the  use  of  the  said  John  Whit- 
taker. And  that  the  said  Thomas  Cooper  having  on  the  day 
and  year  aforesaid  received  from  the  said  Martha  Taylor  the 
said  sum  of  one  hundred  and  forty  pounds  on  the  deed  and 
valuable  security  above  mentioned,  unlawfully,  fraudu- 
lently, in  violation  of  good  faith,  and  contrary  to  the  purpose, 
intent,  and  object  with  which  such  valuable  security  had 
been  so  entrusted  to  him  as  aforesaid,  did  convert  to  his  own 
use  and  benefit  a  certain  part  of  the  proceeds  thereof,  to 
wit,  the  sum  of  eighty  pounds,  against  the  form  of  the 
statute,  &c." 

Boweriy  Q.C.,  (Dumi  with  him),  for  the  prisoner,  was 
stopped  by  the  court 

ToTTj  Q.C.:  The  prisoner  has  committed  an  offence  under 
8.  76,  for  he  had  the  money  for  safe  custody,  though  that  was 
not  the  sole  object  of  his  employment.  He  has  also  com- 
mitted an  offence  under  s.  75,  for  though  the  first  part  of  that 
section  does  not  apply  for  want  of  a  direction  in  writing,  the 
latter  part  does. 

Lord  Coleridge,  C.J.:  I  think  the  conviction  must  be 
127]  quashed.  *The  indictment  contains  two  counts,  founded 
upon  the  76th  and  76th  sections  of  24  &  26  Vict.  c.  96.  The 
76th  section  is  out  of  the  question,  because  there  has  clearly 
been  no  improper  dealing  with  anv  property  entrusted  to 
the  prisoner  for  safe  custody.  Then  does  s.  75  hit  him! 
The  first  part  of  the  section  cannot  apply,  because  there  was 
no  direction  in  vmting.  The  second  part  deals  with  a  ^t- 
son  who,  "having  been  entrusted  with  any  chattel  or  valu- 
able security,  or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  share,  &c.,  for  safe  custody,  or  for  any 
special  purpose,  without  any  authority  to  sell,  negotiate, 
transfer,  or  pledge,  shall  in  violation  of  good  faith,  and 
contrary  to  tne  object  or  purpose  for  which  such  chattel, 
security,  or  power  of  attorney  shall  have  been  entrusted  to 
him,,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  con- 
vert, &c.,  such  chattel  or  security,  or  the  proceeds  of  the 
same  or  any  part  thereof,  or  the  share,  &c.,  to  which  such 
power  of  attorney  shall  relate,  or  any  part  tliereof."  Now 
the  fctcts  of  the  present  case  are  these.  A  sum  of  money 
was  to  be  raised  on  mortgage,  and  the  defendant  was  em- 
ployed to  raise  it.     Miss  Taylor  was  to  advance  the  money. 
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and  a  j)art  of  it  was  to  be  employed  in  paying  oflf  a  previous 
mortgage,  and  the  remainder  to  be  paid  over  to  Wnittaker, 
Ms  emplojrer.  The  defendant  duly  prepared  the  mortgage 
deed,  received  the  mortgage  money,  and  handed  over  the 
deed  in  exchange  for  it.  So  far  he  acted  rightly,  and  in 
accordance  wim  his  instructions.  He  afterwards  misap- 
propriated a  i)oi*tion  of  the  monev  he  had  received.  Such 
a  case  is  not  within  the  section.  It  applies  where  property 
entrusted  without  authority  to  sell  or  deal  with  it  in  the 
other  ways  mentioned,  is  improperly  sold  or  otherwise  mis- 
appropriated. 

Blackburn  and  Lush,  JJ.,  Pigott  and  Cleasbt,  BB., 
concurred. 

Convidion  quashed. 

Attorney  for  prosecution  :  Nordon^  Liverpool. 
Attorney  for  prisoner :  Sherrat^  Kidsgro^e. 


[Law  Reports,  2  Crown  Cases  Reserved,  128.] 
May  8,  18'74. 

The  Queen  v.  Francis.  [128 

Emdmc&^FaUt  Fretmee» — Previout  Frauds — OuiUy  Knowledge. 

On  (he  trial  of  an  indictment  for  endeavorinf  to  obtain  an  advance  from  a  pawn- 
broker upon  a  ring  by  the  &lse  pretence  that  it  was  a  diamond  ring,  evidence  was 
admitted  that  two  days  before  the  transaction  in  question  the  prisoner  had  obtained 
an  advance  from  a  pawnbroker  upon  a  chain  which  he  represenl^  to  be  a  g^ld  chain, 
but  which  was  not  so,  and  endeavored  to  obtain  flrom  other  pawnbrokers  advances 
upon  a  ring  which  he  represented  to  be  a  diamond  ring,  but  whicti,  in  the  opinion 
of  the  witnesses,  was  not  so.    This  ring  was  not  prodnceil: 

Held,  that  the  evidence  was  properly  admitted. 

Case  stated  by  Blackburn,  J. 

The  prisoner  was  indicted  at  Northampton  Assizes  jointly 
with  one  Joseph  Roberts.  The  indictment  contained  counts 
for  a  conspiracy  to  defraud,  and  also  a  count  for  an  attempt 
to  obtain  money  from  one  George  Walters  by  false. pre- 
tences, inter  aZia^  that  a  rin^  was  a  diamond  ring;  and  a 
count  for  attempting  to  obtain  money  from  Caleb  Dyer  by 
a  similar  false  pretence. 

On  the  trial,  evidence  was  given  that  Francis  came  on  the 
8th  of  January,  1873,  to  the  shop  of  Walters,  who  is  a 
pawnbroker  in  "Northampton,  and  asked  for  an  advance  of 
£16  on  the  pledge  of  a  hoop  ring,  which  he  represented  to 
be  a  diamond  nng,  a  silver  watch  and  a  gold  chain.    The 

Sawnbroker  examined  the  ring  and  declared  it  was  not  a 
iamond  ring.    He  refused  to  advance  anything  on  it.    The 
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prisoner,  Francis,  after  asking  for  an  advance  of  £11,  left 
the  shop. 

Francis  immediately  proceeded  to  the  shop  of  Dyer,  who 
is  also  a  pawnbroker  in  the  same  street,  and  askea  for  an 
advance  of  £13  on  the  same  property.  He  obtained  no  ad- 
vance, and  was  taken  into  custody  on  a  charge  of  giving  a 
false  name  and  address  under  the  Pawnbrokers  Act. 

The  ring  was  produced  in  court,  and  evidence  was  given 
that  the  stones  were  not  diamonds,  but  crystals,  and  were 
not  worth  more  than  6d.  each. 

Francis'  statement  when  taken,  and  his  defence  at  the 
trial,  was  that  he  did  not  know  that  the  ring  was  false,  he 
129]  being  employed,  *as  he  said,  by  Roberts  to  pawn  the 
rine,  and  believing  his  assertion  that  it  was  a  diamond  ring. 

Evidence  was  then  offered,  in  order  to  prove  guilty  knowl- 
edge in  Francis,  that  he  had  shortly  before  offered  other 
false  articles  to  other  pawnbrokers.  The  learned  judge  ad- 
mitted the  evidence,  but  as  the  cases  relied  on  by  the  prose- 
cution were  aU  cases  either  of  forgery  or  uttering  counterfeit 
coin,  he  reserved  the  question  whether  on  such  a  charge  as 
this  such  evidencawas  admissible  for  the  purpose  of  prov- 
ing guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th  of 
January,  1873,  at  Bedford,  the  prisoner  Francis  obtained 
36*.  from  a  pawnbroker  of  the  name  of  Lazenby,  on  the 
pledge  of  a  chain,  represented  by  him  to  be  a  gold  chain, 
and  that  he  then  gave  a  false  name  and  address.  The  chain 
was  produced  in  court,  and  evidence  was  given  that  it  was 
silver  coated  with  gold,  and  not  worth  35*. 

On  the  same  day,  the  6th  of  January,  Francis,  at  Leices- 
ter offered  to  a  pawnbroker  called  Stowe,  who  was  called  as 
a  witness,  in  pledge  a  watch  and  a  cluster  ring,  consisting, 
as  he  said,  of  diamonds,  and  asked  for  an  advance  of  £15 
upon  them.  The  pawnbroker  refused  to  advance  anything, 
t^Ung  him  the  ring  was  not  a  diamond  ring. 

On  the  same  day  Francis  offered  in  pawn  to  Taylor,  also 
called  as  a  witness,  the  son  of  a  pawnbroker  in  Leicester,  a 
watch  and  a  cluster  ring,  which  he  said  was  a  diamond  ring, 
and  asked  £13  on  them.  Taylor  thought  the  ring  not  a 
diamond  ring,  but  did  not  say  so  to  the  prisoner.  He  told 
him  that  he  could  not  advance  so  much  in  the  absence  of 
his  father,  and  desired  the  prisoneTr  to  come  again  next  day. 
He  did  not  do  so. 

The  cluster  ring  mentioned  by  these  two  witnesses  was 
not  produced  in  court,  and  the  only  evidence  that  it  was 
false  was  the  opinion  of  Stowe  and  Taylor  that  it  was  so. 
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There  was  no  sufficient  evidence  against  Roberts,  and 
the  learned  judge  directed  his  acquittal,  and  a  verdict  of  not 
guilty  on  the  counts  for  a  conspiracy.    . 

The  learned  judge  left  to  the  jury  the  case  against  Francis 
on  the  counts  lor  an  attempt  to  obtain  money  by  false  pre- 
tences, telling  them  that  it  wsts  of  the  essence  of  the  charge, 
not  only  that  *Franci8  attempted  to  obtain  the  advance  [130 
on  the  ring  as  a  diamond  ring  when  it  was  not,  but  also  that 
he  then  had  guilty  knowledge  that  it  was  not.  And  he  left 
to  them,  as  evidence  of  that  guilty  knowledge,  the  previous 
transactions. 

The  jury  found  him  guilty. 

The  learned  judjge  had  no  doubt  that  the  evidence  admit- 
ted had  much  weight  with  them,  and  therefore,  if  the  evi- 
dence was  improperly  received,  the  conviction  should  be 
quashed. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
evidence  above  mentioned  was  properly  received  for  the 
purpose  of  proving  guiltv  knowledge. 

April  26.  Hensman^  for  the  prisoner :  Evidence  of  pre- 
vious specific  criminal  acts  is  not,  according  to  the  general 
rules  of  evidence,  admissible  on  the  trial  of  a  criminal 
charge :  the  cases  of  forgery  and  uttering  are  exceptional 
(1  Russell  on  Crimes,  4th  ed.  p.  127).  In  cases  of  receiving 
stolen  goods,  evidence  of  the  receipt  of  other  goods  stolen 
from  other  owners  was  not  at  common  law  admissible :  Reg. 
V.  Oddy{^).  The  law  as  to  receiving  was  in  this  respect 
altered  bjr  34  &  35  Vict.  c.  112,  s.  19.  In  Reg.  v.  HottO 
it  was  decided  that,  on  a  trial  for  obtaining  money  by  false 
pretences,  evidence  of  a  previous  obtaining  of  money  from 
another  by  the  same  false  pretences  was  inadmissible. 

[Blackburn,  J.:  There  the  alleged  false  pretence  was  an 
assertion  of  authority  to  receive  the  money,  and  the  question 
was  authority  or  no  authority.  The  evidence  was  wholly 
irrelevant. 

Lush,  J. :  May  not  this  evidence  be  admissible  to  show 
that  the  prisoner  knew  true  from  false,  and  so  to  show 
fraudulent  intent  ?] 

Evidence  is  not  admissible  for  that  purpose  where  the 
facts  offered  in  evidence  themselves  amount  to  a  substantive 
crime.  But  further,  if  evidence  be  admissible  for  such  a 
purpose,  it  must  be  directly  to  the  point.  And  one  part 
of  the  evidence  admitted  in  this  case  was  of  a  previous  &al- 

0)  2  Den.  Cr.  C,  264;  21  L.  J.  (M.C.),  198. 
(«)  Bell  Cr.  C,  280;  80  L.  J.  (M.C.),  11. 
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ing  with  a  sham  gold  chain.    How  can  that  show  anything 
of  the  prisoner's  Knowledge  of  diamonds  1 

[Blackburn,  J.:  Such  evidence  appears  to  have  been 
lol]  admitted  *in  the  case  of  murder  Dy  poison :  Beg.  v. 
Oeering  (')  and  Reg.  v.  Garner  (*).] 

In  those  cases,  and  in  others  like  them,  the  several  crimes 
proved  were  all  parts  of  substantially  one  transaction. 

[Blackburn,  J.:  In  Reg.  v.  Ricttardsonf^)  like  evidence 
was  received  in  a  case  of  embezzlement.] 

Yes,  but  all  the  acts  were  part  of  one  fraud. 

[Coleridge,  C.J.,  referred  to -R^^^.  v.  Grayi^)  as  to  arson.] 

Moreover,  if  any  such  evidence  as  that  tendered  was  ad- 
missible, it  ought  not  to  have  been  received  without  the 
production  of  the  alleged  fraudulent  articles. 

[PiGOTT,  B.:  Certamly,  if  the  prisoner  were  on  his  trial 
for  the  alleged  prior  frauds,  a  conviction  would  not  be 
allowed  without  production.] 

And  it  is  the  same  when  they  are  proved  for  the  present 
purpose.  Even  in  cases  of  forgery,  where  more  laxitv  pre- 
vails with  regard  to  such  evidence,  production  has  always 
been  requir^:  Reg.  v.  Millard  (^)\  Rex  v.  Forbes  (^)\  j£sx 
V.  Cooke  (J). 

[Reg.  V.  Findge(^)  and  Rex  v.  Whiley(^)  were  also  cited.] 

No  counsel  appeared  for  the  prosecution. 

Our.  adv.  vuU. 

May  8.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
Blackburn  and  Lush,  JJ.,  and  Pigott  and  Cleasby,  BB.), 
was  delivered  in  the  Court  of  Common  Pleas  by 

Lord  Coleridge,  C.  J. :  In  this  case  the  (j^uestion  reserved 
for  the  court  is,  whether  the  evidence  mentioned  in  the  case 
was  properly  received  for  the  purpose  of  proving  guilty 
knowledge.  No  (Question  is  reserved  as  to  the  weight  of 
that  evidence,  the  judge  who  tried  the  case  not  entertaining 
any  doubt  that  if  the  evidence  was  properly  received  the 
verdict  was  justified. 

It  seems  clear  upon  principle  that  when  the  fact  of  the 
prisoner  having  done  the  thing  charged  is  proved,  and  the 
only  remaining  question  is,  whether  at  the  time  he  did  it  he 
132]  had  guflty  knowledge  *of  the  quality  of  his  act  or 
acted  under  a  mistake,  evidence  of  the  class  received  must 
be  admissible.  It  tends  to  show  that  he  was  pursuing  a 
course  of  similar  acts,  and  thereby  it  raises  a  presumption 

0)  18  L.  J.  (M.C.),  216.  (•)  7  C.  A  P.,  224. 

O  8  F.  <k  F.,  681.  O  8  C.  <k  P.,  686. 

(«)  2  F.  A  F.,  848.  («)  Leigh  k  CaY«  C.  C,  890;  88  L.  J. 

<*)  4  F.  «fe  F.,  1102.  (M.C.).  74. 
•  (*)  R.  «k  R.,  246.  (•)  2  Lea.  Cr.  C,  988. 
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that  he  was  not  acting  under  a  mistake.  It  is  not  conclu- 
sive, for  a  man  may  be  many  times  under  a  similar  mistake^ 
or  may  be  many  times  the  dupe  of  another ;  but  it  is  less 
likely  he  should  be  so  often,  than  once,  and  every  circum- 
stance which  shows  he  was  not  under  a  mistake  on  any  one 
of  these  occasions  strengthens  the  presumption  that  he  was 
not  on  the  last,  and  this  is  amply  borne  out  by  authority. 
In  the  case  of  Jiex  v.  TaMersaU^  mentioned  by  Lord  Ellen- 
borough  in  Rex  v.  WMleu{^\  the  question  reserved  by 
Chambre,  J.,  was  whether  the  prisoner  had  not  furnished 

S regnant  evidence,  and  whether  the  jury,  from  his  con- 
uct  on  one  occasion,  might  not  infer  his  knowledge  on 
another.  The  opinion  of  tne  judges  was  that  the  jury  were 
at  liberty  to  make  such  an  inference.  The  cases  in  which 
this  has  been  acted  on  are  most  commonly  cases  of  uttering 
forged  documents  or  base  coins,  but  they  are  not  confined 
to  tnose  cases. 

Now,  in  the  present  case,  the  prisoner  was  tried  on  two 
charges  of  attempting  on  the  8th  of  January,  at  Northamp- 
ton, to  obtain  money  from  two  different  pawnbrokers  by  the 
false  pretence  that  a  worthless  piece  of  jewelry  consisted  of 
real  stones.  Evidence  that  he,  on  the  6th  of  January,  at- 
Bedford,  obtained  money  from  another  pawnbroker  on  the 
pledge  of  a  chain  which  he  represented  to  be  ffold,  when  it 
in  fact  was  not  gold,  was  surely  matter  from  wnich  the  iury 
might  infer  that  he  was  in  a  course  of  cheating  pawnbrokers 
by  Knowingly  passing  off  on  them  false  articles  under  the 
pretence  that  they  were  genuine,  and  that  inference  was 
ffreatly  strengthened  by  the  fact  that  he  at  that  time  gave  a 
false  name,  and  though  the  charge  on  which  he  was  tried 
was  for  attempting  to  pass  off  a  false  ring,  the  inference  that 
he  had  guilty  Knowledge  is  as  legitimate  as  if  it  had  been  a 
second  false  chain. 

It  was  objected  that  the  evidence  of  what  took  place  at 
Leicester  was  not  properly  received,  because  the  cluster  ring 
which  he  there  attempted  to  pass  was  not  produced  in  court, 
and  that  the  evidence  of  two  witnesses  who  saw  it,  and 
swore  to  its  being  false,  was  not  admissible.  No  doubt  if 
there  was  not  admissible  evidence  that  *this  ring  was  [133 
false  it  ought  not  to  have  been  left  to  the  jury  ;  out  though 
the  non-production  of  the  article  may  afford  ground  for  ob- 
servation more  or  less  weighty,  according  to  circumstances, 
it  only  goes  to  the  weight,  not  to  the  admissibility,  of  the 
evidence,  and  no  question  as  to  the  weight  of  this  evidence 
is  now  before  us.     Where  the  question  is  as  to  the  effect  of 

(»)  2  Lea.  Or.  C,  983. 

9  Eng.  Rep.  65 
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a  written  instrument,  the  instrument  itself  is  primary  evi- 
dence of  its  contents,  and  until  it  is  produced,  or  the  non- 
production  is  excused,  no  secondary  evidence  can  be 
received.  But  there  is  no  case  whatever  deciding  that,  when 
the  issue  is  as  to  the  state  of  a  chattel,  e.g.  the  soundness  of 
a  horse,  or  the  ecjualitjr  of  the  bulk  of  the  goods  to  the  sam- 
ple, the  production  of  the  chattel  is  jprimary  evidence,  and 
that  no  other  evidence  can  be  given  till  the  chattel  is  pro- 
duced in  court  for  the  inspection  of  the  jury.  The  law  of 
evidence  is  the  same  in  crimmal  and  civil  suits.  The  convic- 
tion, therefore,  should  be  affirmed. 

Conviction  affirmed. 

Attorneys  for  prisoner :    Phelps  &  Sidgmick^  for  A.  J. 
J^rey^  rfortham/pUm. 
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*Maynard  V.  Eaton.  [414 

[1869    M.     180.] 

Company — Tramfer  of  8hare$ — Infwni  Transferee — Real  Pureha»er — Compromise  of 
Action  brought  by  InfanA, 

The  defendant  purchased,  through  his  broker,  800  shares  in  a  joint  stock  company, 
and  ffaye  directions  that  they  shomd  be  transferred  into  the  name  of  his  son,  G.  £. 
On  the  same  day  the  plaintiff  instructed  his  broker  to  sell  100  shares  in  the  company, 
and  they  were  bonght  by  the  defendant's  broker,  on  his  account,  through  a  jobber 
in  the  ordinary  way,  and  were  transferred  to  G.  £.,  and  were  registered  in  his  name. 
At  that  time  G.  E.  was  an  in&nt,  of  which  fact  the  plaintiff  was  not  aware.  Soon 
afterwards  the  company  was  wound  up  yoluntarily,  and  G.  £.  then  brought  an  ac- 
tion by  his  father,  as  next  friend,  spinet  the  plaintiff,  who  was  an  auditor  of  the 
company,  chamz^  him  with  fraud  in  selling  the  shares,  knowing  that  the  company 
was  in  an  insonrent  condition,  and  claiming  damages.  The  action  was  compromised 
on  the  terms  that  ail  charges  of  fraud  shomd  be  withdrawn,  and  that  the  purchase- 
money  should  be  repaid  to  G.  £.  The  liquidators  on  discoyering  that  G.  £.  was  an 
In&nt  substituted  the  name  of  the  plaintiff  for  his  as  a  contributory  of  the  company. 
The  plaintiff  then  filed  a  bill  against  the  defendant,  charging  that  he  was  the  real 
purchaser  of  the  shares,  and  that  the  plaintiff  was  not  aware  of  that  fact  when  he 
entered  into  the  compromise  with  G.  £.,  and  claiming  to  be  indenmified  by  the  de- 
fendant against  all  loss  in  respect  of  the  transaction : 

Hdi^  by  Matins,  V.C,  that  the  plaintiff  was  entitled  to  be  indemnified,  and  that 
he  was  not  precluded  from  maintaining  the  suit  by  the  compromise  with  G.  £. : 

But  hdi,  by  the  Court  of  App^  (reyersine  the  decision  of  MaUns,  V.C), 
that  the  compromise  was  an  effectiud  bar  to  the  plaintiff's  claim  to  relief,  and  tiiat 
the  fact  of  his  ignorance  that  the  defendant  was  the  real  owner  of  the  shares  was 
immaterial. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins. 

On  the  4th  of  September,  1866,  the  defendant,  Edward 
Eaton,  a  drysalter  at  Macclesfield,  being  at  the  time  a  share- 
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holder  in  the  Bank  of  Hindustan,  China,  and  Japan,  gave 
directions  to  his  broker,  at  Manchester,  to  purchase  300 
shares  of  £100  each  in  that  company,  for  the  next  settling- 
day,  which  was  the  13th  of  September.  On  the  8th  of  Sep- 
tember he  wrote  to  the  broker  desiring  him  to  have  the 
shares  transferred  into  the  name  of  his  son,  George  Eaton, 
whom  he  described  as  a  drysalter,  of  Upton,  Macclesfield. 
415]  *0n  the  4th  of  September  the  plaintiff,  Frederick 
Maynard,  who  was  the  owner  of  100  shares  in  the  company, 
on  which  £26  had  been  paid  up,  gave  directions  to  his 
broker  to  sell  them  for  the  13th,  and  they  were  sold  through 
a  jobber  in  the  ordinary  way,  at  the  price  of  £3  10*.  per 
share,  to  the  defendant's  broker,  who  gave  the  name  of 
George  Eaton  as  the  intended  transferee. 

On  the  14th  of  September  the  purchase-money,  amount- 
ing to  £350,  was  paid,  and  the  snares  were  transferred  to 
George  Eaton,  who  was  shortly  afterwards  registered  as  the 
holder  of  those  shares. 

At  the  time  of  the  transfer  George  Eaton  was  an  infant  of 
the  age  of  seventeen  years,  but  the  plaintiff  was  not  aware  of 
his  infancy. 

On  the  16th  of  November,  1866,  the  auditors  of  the  com- 
pany presented  a  report  to  the  shareholders,  giving  an 
unsatisfactory  account  of  the  financial  condition  of  the  com- 
pany ;  and  soon  afterwards  George  Eaton  wrote  to  the  plain- 
tiff, who  was  one  of  the  auditors,  stating  that  he  was  only 
eighteen  years  of  age,  and  charging  the  plaintiff  with 
unfairness  in  the  transaction,  and  claiming  to  have  his  pur- 
chase-money returned. 

On  the  10th  of  December,  1866,  resolutions  were  passed  for 
winding  up  the  company  voluntarily,  and  the  wmding-up 
was  afterwards  ordered  to  bd' continued  under  the  super- 
vision of  the  court. 

On  the  14th  of  February,  1867,  George  Eaton  com- 
menced an  action  against  the  plaintiff  Maynard  in  the 
Court  of  Common  Pleas  by  the  defendant,  Edward  Eaton, 
as  his  next  friend,  charging  fraud  against  Maynard  and 
failure  of  consideration  for  the  sale  of  the  shares,  and  claim- 
ing damages. 

Maynard  pleaded  to  the  action,  denying  the  charges  of 
fraud,  but  after  the  cause  was  set  down  for  trial  the  action 
was  compromised  on  the  terms  of  George  Eaton  withdrawing 
all  the  charges  of  fraud  and  Maynard  repaying  the  pur- 
chase-money to  him. 

George  Eaton's  name  was  originally  placed  on  the  list  of 
contributories  of  the  company,  but  the  liquidators  after- 
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wards  removed  it,  and  placed  the  plain  tiffs  name  in  its 
Btead.  The  plaintiff  alleged  in  his  bill  that  the  defendant 
Edward  Eaton  was  the  real  purchaser  of  the  shares,  and  that 
the  purchase-money,  when  *repaid  under  theoompro-  [416 
mise,  passed  into  nis  hands.  He  also  alleged  that  he  did 
not  know  or  suspect  at  the  time  of  the  compromise  that  the 
defendant  Edward  Eaton  was  the  real  purchaser  of  the 
shares,  or  that  they  had  been  bought  by  nis  direction,  but 
had  discovered  these  facts  subsequently.  He  therefore 
prayed  for  a  declaration  that  the  defendant  was  the  real 
owner  of  the  shares,  and  that  he  was  liable  to  indemnify  the 
plaintiff  from  all  liability  in  respect  of  them. 

The  defendant  stated  m  his  answer  that  he  had  given  his 
son  £1,000  as  an  advancement,  and  that  the  shares  were  pur- 
chased for  the  benefit  of  his  son,  and  paid  for  as  part  pay- 
ment of  that  money.  He  also  relied  on  the  compromise  of 
the  action  as  a  bar  to  the  suit. 

The  Vice-Chancellor  granted  the  relief  prayed,  being  of 
opinion  that  the  defendant  was  the  real  purchaser  of  the 
shares,  and  that  the  compromise  was  not  a  oar  to  the  suit  (*). 
From  this  decree  the  defendant  appealed. 

0)  1873.  Dec.  16.  the  defendant's  counsel,  bonght  for  the 

Sir  R  Malinb.  V.G.,  after  stating  son.  They  were  boaght  by  the  father 
the  circumstances  relating  to  the  pur-    himself.     Every  one  of  the  letters  he 


chase  of  the  shares,  continued  : 

Now  there  can  be  no  doubt  whatever 
that,  in  full  belief  that  George  Eaton 
was  a  person  capable  of  binding  him- 
self, the  deed  of  transfer  was  forwarded 
to  the  father.  The  father  was  the 
attesting  witness,  and  I  am  bound  to 
attribute  to  him  a  knowledge  that  these 
were  shares  of  £100,  upon  which  £2Q 
only  had  been  paid  at  that  time,  and, 
therefore,  they  were  liable  to  £74  more, 
and  making  altogether  £7,400  ;  and  it 
is  by  his  directions  that  this  deed  is 
prepared,  by  which  a  boy  under  eigh- 
teen years  of  age,  with  his  full  knowl- 
edge, is  made  to  enter  into  a  covenant 
which  might  involve  an  obligation  of 
paying  £7,400  in  money.  Is  it  pos- 
sible tlukt  any  court  can  justify  that 
as  a  fair  transaction  on  the  part  of  the 
father  ?  It  is  said  that  he  bought  the 
shares  for  his  son  ;  that  he  had  given 
the  son  £1,000,  and,  therefore,  the 
shares  being  bought  for  the  son,  were 
properly  transferred  into  the  son's 
name.  Upon  that  I  must  observe  upon 
the  evidence  that  I  cannot  consider 
that  the  shares  were,  in  tlie  sense  in 
which  the  words  have   Ijeen  used  by 


wrote  to  the  stockbrokers  desires  them 
to  buy  shares  for  him,  and  the  name 
of  the  son  is  not  in  any  one  of  them. 
They  were  bought  for  himself;  and 
Mr.  Barker,  the  broker  who  makes 
the  affidavit,  swears  that  from  begin- 
ning to  end  of  the  transaction  he  never 
heard  of  the  name  of  the  son  until  the 
name  was' supplied  to  him  bvthe  letter 
of  the  8th  of  September.  He  also  says 
— and  as  a  respectable  man  he  could  not 
do  otherwise — ^that  when  the  name  of 
the  son  was  supplied  to  him,  he  be- 
lieved him  to  be  of  full  age,  and  capable 
of  binding  himself. 

Now,  therefore,  apart  from  other 
considerations  which  I  shall  have  to 
advert  to,  this  was  a  transaction  in 
which  Mr.  Maynard,  who  was  desirous 
of  getting  rid  of  his  liability  on  the 
shares,  ought  to  have  got  rid  of  it  if 
fairness  h^  been  observed  in  the  trans- 
action ;  if  the  father  did  buy  for  the 
son  he  was  bound  to  know,  and  did 
know,  that  the  son  was  incapable  of 
taking  on  himself  the  obligations  at- 
tached to  the  transaction  ;  if  ne  bought 
for  tlie  son  lie  was  bound  to  put  him»eif 
in  the  same  situation  as  the  son,  and  as 
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417]  *Mr.  Cotton^  Q.C.,  and  Mr.  Ince^  for  the  appellant: 
They  were  8topi)ed  by  the  court,  and  the  counsel  for  the 
plaintiff  were  called  on  to  show  why  the  compromise  was 
not  a  bar  to  the  suit. 


the  son  oonld  not  perform  the  obliga- 
tions, to  perform  them  himself.  I  can- 
not look  upon  the  transaction  as  a  fair 
transaction.  I  do  not  saj  the  father 
intended  thereby  to  commit  a  fraud  ; 
but  1  am  perfectly  clear  that  he  in- 
tended thereby  to  evade  the  liability 
that  attached  to  the  shares ;  and  his 
object  in  putting  the  name  of  the  son 
must  have  been  that,  if  the  thing  went 
well,  the  son  would  have  the  shares ;  if 
it  went  ill,  the  vendor  would  have 
nobody  to  whom  he  could  look  for  in- 
demnity, but  would  have  to  bear  the 
brunt  of  the  battle  himself. 

Can  anybody  say  that  such  a  trans- 
action as  that  ought  to  be  approved 
of  ?  A  purchaser  who  buys  shares  with 
liabilities  on  them  is  bound  to  know, 
and  the  court  must  attribute  this 
knowledge  to  him,  that  the  object  of  the 
seller  may  be  to  get  rid  of  liability — 
the  purchaser  is  bound  to  give  the  name 
of  some  person  who  will  take  on  him- 
self the  liability,  and  therefore  absolve 
the  seller.  That  knowledge  Mr.  fkiton 
possessed.  He  was  a  shar^older  in  the 
company;  he  knew  that  it  was  in  a  tot- 
tering and  weak  condition — for  a  man 
who  is  a  shareholder  in  a  company 
whose  shares  have  fallen  from  Siii%  to 
between  £3  and  £4,  must  know  it  is  in  a 
tottering  condition,  and  a  pure  sp^ula- 
tion  whether  the  thing  would  go  on  or 
not — and,  therefore,  on  every  principle 
he  was  bound  to  know  the  obligations 
that  were  imposed  on  him,  and  that  the 
seller  sold  them  because  he  wanted  VCf 
get  rid  of  the  liability,  and  the  pur- 
chaser was  bound  to  take  the  liability 
on  himself.  What  is  the  consequence 
of  this  transaction?  If  Mr.  Edward 
Eaton's  name  had  been  inserted,  the 
question  never  would  have  arisen.  Mr. 
Maynard  fairly  and  honorably  sold 
his  shares  in  the  market :  he  did  not 
desire  to  keep  them,  and  if  he  found  a 
man  who  desired  to  have  them,  he 
expected  to  get  rid  of  his  liability. 
What  is  the  consequence?  The  con- 
sequence contemplated  by  the  father 
has  taken  place.  The  thing  turned  out 
disastrously.  Mr.  Maynard  is  to  bear 
all  the  loss,  and  the  father  and  son  are 


to  bear  none ;  while,  if  the  thing  had 
ffone  to  a  high  premium,  they  would 
have  sold  the  snares.  Mr.  Maynard 
would  have  got  rid  of  the  liability,  but 
he  never  could  have  had  any  advantage 
from  the  transaction.  Therefore  on  the 
original  transaction  it  being  perfectly 
clear  tliat  the  father  was  the  purchaser, 
and  that  the  father  had  impo^  on  him 
the  obligation  either  to  take  the  shares 
in  his  own  name^  or  to  give  another 
name  on  the  naming  day,  as  he  has 
failed  to  do  that,  he  is  not  absolved 
from  the  obligation  now  to  indemnify 
him,  to  the  same  extent  as  if  he  had 
done  it  in  the  transaction  as  it  origin- 
ally stood. 

Now  if  Mr.  E.  Eaton  had  been  a 
jobber,  his  liability  is  settled  by  de- 
cisions. Can  it  make  any  distinction 
if  he  is  not  a  jobber  ?  In  my  opinion, 
none  whatever.  My  view  of  the  sub- 
ject may  be  seen  in  the  case  of  Coles 
V.  Bristom  (Law  Rep.,  4  Ch.,  3).  A 
jobber,  the  moment  he  purchases  shares, 
as  between  him  and  the  seller  under- 
takes all  the  obligations  of  a  purchaser ; 
but  by  the  custom  of  the  liStock  Ex- 
change a  jobber  can  get  rid  of  his  lia- 
bility, as  the  decisions  now  stand,  by 
giving  another  name.  If  he  gives  the 
name  of  an  infant,  he  fails  to  comply 
with  that  requisition,  and  himself  re- 
mains liable.  Mr.  Eaton  is  not  a  job- 
ber, but  a  purchaser  on  the  Stock 
Exchange ;  and  as  a  jobber  would 
have  got  rid  of  the  liability  by  giving 
another  name,  it  seems  to  follow  that 
Mr.  Eaton  would  have  done  just  the 
same  if  he  had  given  the  name  of  an 
adult  instead  of  an  infant,  and  if  that 
name  had  been  accepted  by  the  com- 
pany as  a  person  capable  of  relieving 
from  liability,  there  would  be  an  end 
of  all  question. 

This  is  no  longer  open  to  specula- 
tion, because  it  has  recently  been 
settled  by  the  Court  of  Appeal  in  the 
case  of  Merry  v.  NickaUs  (Law  Rep.,  7 
Ch.,  738).  It  had  been  decided  by  the 
Master  of  the  Rolls  in  Hennie  v.  Mor- 
rin  (Law  Rep.,  13  Eq.,  203)  that  where 
a  joblwr  or  broker  gave  the  name  of 
an  infant  he  absolved  himself  from  any 


Vol.  IX.] 


CHANCERY  APPEALS. 


519 


L.aAL.JJ. 


Maynard  v.  Eaton. 


1874 


*Mr.  Olasse,  Q.C.,  Mr.  Higgins,  Q.C.,  and  Mr.  [418 
Orosvenor  Woods^  for  the  plainttflf : 
At  the  time  of  the  compromise  the  present  plaintiff  was'en- 


liability.    That  is  overruld  by  If^rry 
T.  NidcaXU, 

In  this  case,  therefore,  when  Mr.  £. 
Eaton  entered  into  the  contract,  he 
could  not  get  out  of  its  consequences 
except  by  supplying  another  name 
capable  of  accepting  the  transfer  and 
paying  for  the  shares.  That  he  has  not 
done,  because  he  has  given  the  name  of 
a  pCTSon  who  is  abrolutely  incapable 
of  accepting  the  transfer ;  and  there 
being  no  acceptance  of  the  transfer, 
nothing,  in  my  opinion,  can  be  more 
clear  upon  the  facts  which  I  have 
stated  than  that  the  defendant  E.  Ea- 
ton, by  entering  into  the  contract,  is 
liable  to  Mr.  Maynard,  the  seller,  to 
indemnify  him  against  all  future  calls, 
and  to  take  the  shares  as  they  stood  at 
that  time. 

Now,  the  case  so  far  being  very 
simple,  there  are  several  defences  set 
up.  First,  it  is  said  that  the  son  was 
the  purchaser.  I  am  clearly  of  opinion, 
for  the  reasons  I  have  already  stated, 
that  I  must  regard  not  the  son  as  the 
purchaser,  but  the  father.  The  father 
transacted  every  part  of  the  business. 
The  brokers  who  transacted  the  pur- 
chase for  him  prove  that  they  under- 
stood they  were  acting  for  him  ;  and  I 
am  bound  to  sav  that,  in  my  opinion, 
this  is  an  after-thought,  when  he  says, 
that  out  of  the  £1,000  which  he  con- 
templated giving  him  (he  does  not 
pretend  to  say  tluit  he  paid  the  money 
over  to  the  son),  he  intended  the  price 
of  these  shares  to  be  deducted.  I  am 
decidedly  of  opinion,  whatever  his  in- 
tention may  have  been,  he  was  acting 
on  behalf  of  the  infant,  and  he  is  not 
entitled  to  throw  on  the  vendor  the 
liability  for  the  shares,  but  he  is  bound 
to  stand  in  the  same  situation  as  if  he 
had  bought  on  his  own  account. 

But  then  another  defence  is  set  up. 
It  is  said  Mr.  Maynard  is  not  entitled 
to  succeed  in  this  suit  because  he  has 
been  guilty  of  fraud  in  the  transaction, 
and  he  is  by  the  answer  distinctly  ac- 
cused of  fraud  in  the  transaction. 
Now  what  is  the  fraud  charged  against 
Mr.  Maynard  ?  It  is  that,  having  been 
appointed  an  auditor  of  this  company 
in  1865,  he  had  made  a  report  of  its 


affairs  dated  the  10th  of  May,  1866,  and 
was  acquainted  with  the  failing  con- 
dition of  the  company.  [His  Honor 
then  considered  the  facts  in  evidence 
on  this  point,  and  continued  :]  It  is 
plain  that  Mr.  Maynard  knew  no  more 
than  Mr.  E.  Eaton  himself  did.  To 
attribute  to  Mr.  Maynard,  under  those 
circumstances,  any  fraud  in  the  trans- 
action is,  in  my  opinion,  totally  unjus- 
tifiable. That  part  of  the  defence, 
therefore,  fails.  Indeed,  I  am  bound 
to  say  the  learned  counsel  who  ap- 
peared before  me  scarcely  pressed  that 
point. 

Then  the  only  remaine  defence  is 
this :  It  appears  that  Mr.  E.  Eaton, 
carefully  concealing  from  Mr.  Maynard 
the  nature  of  the  transaction,  and  con- 
cealing the  fact  that  he  was  the  pur- 
chaser of  these  shares,  and  keeping 
him  in  ignorance  of  this,  took  a  step 
which  I  should  say  was  a  very  unbe- 
coming one.  He  brings  an  action  in 
the  name  of  his  son  as  an  infant,  and 
he  most  improperly  charges  Mr.  May- 
nard with  fraud  in  the  transaction,  and 
seeks  to  get  back  the  money  on  behalf 
of  the  infant.  The  case  came  on,  and, 
under  the  advice  of  the  counsel  for  Mr. 
Maynard,  it  is  compromised  on  the 
terms  of  all  charges  of  fraud  being 
withdrawn  and  Mr.  Maynard  returning 
the  monev.  Now  on  the  other  parts  of 
the  case  I  felt  no  doubt,  but  this  part 
of  the  case  is  not  absolutely  free  from 
difficulty. 

Mr.  Maynard  states  that  his  motive 
for  compromising  that  action  was  not 
only  that  he  felt  he  could  not  retain  the 
money  of  an  infant  paid  under  such 
circumstances.  He  states  that  at  that 
time  the  charges  of  fraud  were  utterly 
groundless  ;  and  I  have  already  said  I 
entirely  agree  with  him  on  that  subject. 
His  affidavit  states  that  the  sale  of  the 
shares  was  made  with  perfect  bona 
fides,  and  that  he  had  not,  at  the  time 
of  such  sale,  any  belief  that  the  market 
price  of  shares  in  the  company — at 
which  the  shares  were  sold — was  more 
than  they  were  worth.  He  had  not, 
in  fact,  at  that  time  commenced  the  in- 
vestigation into  the  accounts  of  the 
company  which  led  to  the  unfavorable 
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41 9]  tirely  *ignorant  of  facts  that  led  to  the  filing  of  this  bill. 
He  made  the  compromise  upon  the  faith  of  the  son  having 
bought  the  shares  with  his  own  money  and  for  his  own  ben- 


report  issued  to  the  shareholders,  and 
he  was  ignorant  of  the  financial  con- 
dition of  the  company.  But  there  was 
at  that  time  great  excitement  in  the 
public  mind  on  the  subject  of  joint 
stock  companies,  occasioned  by  the 
then  recent  severe  panic,  and  great 
suspicion  of  directors  and  auditors  of 
companies;  and  he  was  advised  that 
the  public  would  be  under  the  impres- 
sion that,  as  one  of  the  auditors  of  the 
company,  he  ought  to  have  been  ac- 
quainted with  all  its  affairs,  and  that, 
if  he  defended  the  action  by  stating 
the  actual  facts,  he  would  not  only 
severely  prejjudice  his  own  reputation 
as  a  professional  accountant,  but  also 
give  rise  to  an  unfair  outcry  against 
auditors  in  general ;  and  he  accord- 
ingly consented  to  the  above-mentioned 
compromise.  He  says  that  he  did  not 
then  know  or  suspect  that  the  defen- 
dant was  the  real  purchaser  of  the 
shares,  and  that  they  had  been  bought 
by  him,  or  by  his  direction,  and  for 
his  benefit ;  nor  that  he  had.  paid  for 
them  out  of  his  own  money,  nor  that 
he  had  given  the  name  of  his  son  as 
transferee.  He  then  states  the  circum- 
stances as  to  the  appointment  of  auditor, 
and  of  his  receiving  the  report,  and  his 
total  ignorance  of  tnere  being  anything 
unsound  in  the  affairs  of  the  company 
beyond  what  was  stated  in  his  report. 
If  ne  had  entered  into  the  compromise 
with  full  knowledge  of  all  the  circum- 
stances, I  should  haLve  come  to  the  con- 
clusion that  it  was  an  actual  bar  to  this 
suit  But  nothing  can  be  more  clear 
than  that,  according  to  the  doctrine  of 
this  court,  if  a  person  is  induced  to  enter 
into  the  compromise  of  a  claim,  and 
one  party  is  in  possession  of  facts  which 
he  suppresses  from  the  other,  this 
court  cannot  allow  that  compromise  to 
stand.  I  mentioned,  in  the  course  of 
the  argument,  the  strongest  illustration 
I  knew  of  such  a  case ;  that  was  the 
celebrated  case  of  Gordon  v.  Gordon 
(1  Mer.  141),  decided  by  Lord  Eldon. 
There  being  a  doubt  whether  the  elder 
brother  was  legitimate,  he  was  induced 
to  enter  into  a  compromise,  the  second 
son  beiug  in  posses-Hion  of  a  fact  which 
was   not   communicated    to   the  elder 


brother.  The  suppression  of  that  fact, 
trifling  as  it  was,  vitiated  the  whole 
transaction.  So  in  this  case,  a  compro- 
mise entered  into  by  the  father  in  the 
name  of  the  son,  suppressing  the  fact 
that  the  father  had  been  the  real  pur- 
chaser would,  in  my  opinion,  if  it  had 
been  in  this  court,  have  entirely  vitiated 
the  transaction.  On  these  grounds,  I 
come  to  the  conclusion  that  the  com- 
promise is  not  a  bar  to  the  suit. 

Therefore,  first,  I  decide  in  favor  of 
the  plaintiff  on  the  ground  that  the  de- 
fendant was  bound  to  supply  a  good 
name,  and  not  that  of  an  infant ;  that 
Mr.  Maynard,  by  the  original  transac- 
tion, had  a  right  to  require  that  of  him  ; 
and,  according  to  the  words  I  quoted 
from  Lord  Justice  Jameses  decison,  he 
has  not  given  the  name  of  a  person  who 
could  take  the  contract  from  him  and 
relieve  Mr.  Maynard.  On  that  ground 
I  am  of  opinion  Mr.  Eaton  is  bound  to 
indemnify  Mr.  Maynard  against  the 
shares.  The  words  of  the  prayer  of 
the  bill  are  "that  it  may  be  declared 
that,  under  the  circumstances  herein 
appearing,  the  defendant  ought  to  be 
considered  and  treated  as  the  purchaser 
from  the  plaintiff,  and  the  owner  of  the 
said  100  shares."  I  do  not  know  if 
those  words  "owner  of  the  shares "  are 
quite  necessary.  1  was  much  pressed 
with  the  case  decided  by  Lord  Justice 
James,  of  CaeteUa/n  v.  JBobaon  (Law 
Rep.,  10  Eq.,  47).  That  was  a  case 
where  A.  bought  shares  on  his  own 
account ;  when  the  naming  day  came 
he  gave  the  name  of  a  servant  incapable 
of  bearing  the  brunt  of  the  transfer. 
Lord  Justice  James  there  decided  that 
was  a  vitiated  transaction.  Hob^on 
was  the  real  purchaser,  thougli  he  gave 
the  name  of  the  servant  as  transferee. 
He  made  Hobson  pay  all  the  shares  and 
indemnify  the  seller.  He  put  it  on 
the  ground  that  the  seller  was  a  trus- 
tee for  Hobson,  the  purchaser.  If  that 
be  the  true  ground  (and  I  entirely  agree 
with  it),  it  is  equally  applicable  to  this 
case,  because,  on  the  common  principle 
of  this  court,  directly  the  vendor  sells 
property  lie  becomes  trustee  for  the 
purchaser,  aud  the  purcliaser  becomes 
trustee  of  the  money  for  the  seller.     fc»o 
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efit.  The  bill  does  not  ^attempt  to  set  aside  the  com-  [420 
promise,  but  we  contend  that  the  plaintiffs  rights  against 
the  father  are  untouched  by  it.  Wnatever  dealmgs  he  may 
have  had  with  the  son,  while  in  ignorance  that  he  *was  [421 
a  mere  trustee  of  the  shares,  he  has  done  nothing  to  prevent 
him  from  claiming  an  indemnity  against  the  reaf  purchaser 
when  he  has  discovered  him.  The  vendor  of  shares  is  en- 
titled to  a  transferee  who  will  absolve  him  from  liability, 
and  as  the  father  put  in  the  name  of  an  infant  he  must  in- 
demnify the  vendor  against  the  loss  he  has  occasioned 
him :  Merry  v.  Nickalls  {')  j  Castellan  v.  Hdbson  (*). 

Lord  Cairns,  L.C.:  I  tmnk  it  better  to  assume,  for  the 
sake  of  argument,  that  the  real  owner  of  the  shares  was  the 
father,  and  that  he  was  using  the  name  of  his  son  as  the 

Eurchaser,  while  intending  to  retain  the  benefit  of  them  for 
imself.  There  might  te  some  fine  shade  of  difference 
between  a  father  buying  for  himself  and  a  father  buying  for 
his  son,  intending  bona  fide  to  give  his  son  the  benefit  of  the 

S)urcha6e.  Putting  aside  such  questions,  1  assume  that  the 
ather  intended  to  purchase  these  shares  for  his  own  benefit. 
But  these  shares  were  registered  in  the  name  of  the  son,  and 
before  the  action  was  brought  for  the  rescission  of  the  con- 
tract the  plaintiff  Maynard  was  informed  that  the  trans- 
feree was  an  infant,  and  he  knew  that  the  shares  had  been 
registered  in  the  name  of  the  infant,  and  he  must  have  known 
from  the  form  of  the  action  that  the  person  bringing  the  action 
was  an  infant,  as  he  sued  by  his  next  friend.  The  object  of 
the  action  was  clearly  to  have  the  contract  rescinded  under 
which  the  shares  were  purchased  from  the  plaintiff.  Money 
counts  were,  indeed,  added,  but  the  action  was  really  for 
that  *purpo8e,  and  it  was  so  treated  by  both  parties.  [422 
Maynard  tells  us  in  his  bill  that  he  was  induced  to  con- 
sent to  the  compromise  under  which  he  paid  back  the  pur- 
chase-money because  he  considered  that  the  action,  if  tried, 
would  raise  the  question  whether  his  conduct  had  been  cor- 

when  Mr.  Maynard  sold  the  shares,  he  principle  he  is  bound  to  Indemnity  the 

became  tAistee  for  Mr.  Eaton.    If  the  trustee   against    all    liabilitj.     That, 

shares  had  gone  up  £20  or  £100  a  share,  therefore,  is  the  first  ground, 

the  day  after  the  contract,  Mr.  May-  The  second  defence  equally  fails,  for 

~  nard  would  have  been  a  mere  trustee  I  am  of  opinion  the  compromise  of  the 

for  Mr.  Eaton.     Mr.  Eaton  would  have  action  is  no  bar  to  this  suit. 

had  the  advantage  ;  if  they  went  down  I  must,  therefore,  make  a  decree  in 

he  must  bear  the  disadvantage.     If  the  favor  of  the  plaintiff.     It  should  be  in 

principle  be  that  of  trustee  and  cestui  the  same  form  as  that  in  Shepherd  v. 

mie  trust,  Mr.  Maynard  became  trustee  Gillespie  (Law  Rep.,  5  Eq..  293). 

for  Mr.  Eaton,  and  Mr.  Eaton  is  the  (»)  Law  Rep.,  7  Ch.,  788. 

cestui  qus  trust,  according  to  the  case  (*)  Law  Rep.,  10  Eq.,  47. 
of   CoMellan  v.  Ilobson ;  and  on   that 

9  Eng.  Rep.  66 
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rect  with  reference  to  the  sale  of  the  shares.  However,  the 
trial  did  not  take  place,  and  the  compromise  gave  the  plain- 
tiff in  the  action  the  full  benefit  of  his  action  and  the  pur- 
chase-money was  returned  to  him.  It  was  argued,  and  it 
was  the  only  way  in  which  the  compromise  could  be  got  rid 
of,  that  Maynard  at  that  time  was  ignorant  of  the  fact  that 
the  father  was  the  real  owner  of  the  shares.  Supposing  it 
to  have  been  so,  how  could  that  have  been  in  any  way  rele- 
vant to  the  validity  of  the  compromise  ?  Suppose  Maynard 
had  been  told  in  court,  when  the  compromise  was  about  to 
be  concluded,  that  the  real  owner  of  the  shares  was  the 
father,  I  cannot  imagine  in  what  respect  it  would  have  been 
relevant,  either  in  trying  the  action  before  a  jurj^,  or  as  to 
the  terms  of  the  compromise,  whether  the  beneficial  owner 
was  the  son  or  the  fatner.  The  only  person  who  could  have 
brought  the  action  was  the  infant  whose  name  vras  on  the 
register,  and  he  was  capable  of  maintaining  it.  The  action 
having  resulted  in  the  rescission  of  the  contract,  the  vendor 
had  a*right  to  be  reinstated  as  the  owner  of  the  shares,  and 
by  being  so  reinstated  he  lost  any  right  which  he  might 
have  had  against  the  father  for  any  indemnity  in  respect  of 
them.  I  cannot,  therefore,  think  that  the  view  taken  oy  the 
Vice-Chancellor  is  right ;  I  think  that  the  compromise  is  an 
absolute  bar  to  the  suit,  and  that  the  bill  must  be  dismissed 
with  costs ;  but  there  will  be  no  costs  of  the  appeal. 

Sib  W.  M.  James,  L.  J. :  I  am  of  the  same  opinion.  I 
agree  with  the  argument  that  the  compromise  would  not 
have  been  binding  if  there  had  been  any  concealment  of 
truth,  or  suggestion  of  what  was  false ;  but  that  must  be 
understood  as.  relating  to  what  is  relevant  to  the  matter  to 
be  compromised,  wliether  the  father  or  the  son  was  the 
beneficial  owner  was  immaterial  to  the  question  whether 
there  was  a  valid  sale  of  the  shares.  It  was  an  action 
against  the  vendor  by  the  real  purchaser,  whoever  he  might 
4^3]  be,  for  the  purpose  of  getting  *rid  of  the  contract ;  and 
whatever  the  vendor^s  motive  may  have  been  for  consenting 
to  the  compromise,  the  effect  of  it  was  to  put  an  encl  to  the 
transaction,  and  to  restore  the  shares  to  the  vendor.  Having 
thus  put  an  end  to  the  litigation,  it  is  not  competent  to  him 
to  revive  it  now  by  bringing  the  bill  against  the  next  friend 
of  the  infant. 

SirG.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  appellant :  Messrs.  Stephens  &  StepTiens. 
Solicitor  for  the  respondent :  Mr.  /.  Tucker, 
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Where  fraud  has  been  committed  by 
misrepresentation  and  false  statements, 
and  the  aggrieved  party  with  knowl- 
edge of  the  facts  constituting  the  fraud, 
maJies  a  compromise  of  the  matter  with- 
out suit,  or,  after  suit  brought  to  re- 
dress the  wrong,  he  compromises  such 
suit,  the  compromise  should  be  held 
valid  in  law,  although  the  party  com- 
mitting the  fraud  may  reiterate  such 
misrepresentations  and  false  statements 
and  i^rm  and  reaffirm  his  integrity 
in  the  matter,  in  order  to  effect  the 
compromise,  and  the  aggrieved  party 
may  be  thereby  induct  to  make  it . 
Adams  v.  Sage,  28  New  York  Rep., 
108. 

Where  a  party  to  whom  representa- 
tions are  made  has  the  means  at  hand 
of  determining  their  truth  or  falsehood, 
and  resorts  to  such  means,  and  after 
investigation  avows  his  belief  that 
such  statements  are  false,  and  acts 
upon  such  belief  by  bringing  an  action 
to  recover  monev  obtained  from  him 
by  means  of  the  fraudulent  representa- 
tions, he  is  not  entitled  to  credit  when 
he  alleges  that  upon  the  reiteration  of 


the  truth  of  the  same  statements,  by 
the  same  party,  he  was  induced  to  enter 
into  an  agreement  to  settle  the  suit  and 
was  thereby  defrauded  :  Adams  v.  Sa>g6t 
28  N.  Y.  Rep.,  103. 

When  a  contract  for  the  sale  of  goods, 
after  having  been  executed  on  the  part 
of  the  seller,  is  cancelled  by  the  parties, 
and  a  new  contract  as  to  the  mode  of 
payment  is  substituted  in  place  of  it, 
the  seller  cannot  rescind  the  sale  and 
reclaim  the  goods,  by  reason  of  a  fraud- 
ulent intent,  on  the  part  of  the  buyers, 
not  to  pay  therefor,  existing  only  at 
the  time  of  the  original  contract.  And 
the  mere  failure  to  perform  the  new 
contract  is  not  sufficient  to  show  that 
tibe  fraudulent  intent  continued  in 
respect  to  the  new  contract :  Sparks  v. 
Leofry,  1  Robertson,  530,  19  Abb.  Prac. 
Rep.,  864, 

On  a  plea  that  a  bond  was  obtained 
by  fraud  and  covin  evidence  is  not  ad- 
missible to  show  that  the  defendant 
executed  it  with  full  knowledge  of  its 
contents  but  in  consequence  of  previous 
fraud :  Mason  y,  DUehbourne,  1  Moody 
&  Robinson,  460. 


[Law  Reports,  9  Chancery  Appeals,  428.] 
L.C.  and  L.JJ.,   March  8.  1874. 

♦Attorney-General  v.  Terry. 

[1878    A.     82.] 


[423 


Navigable  River —  Obstruction — Nuisanes — Injunction —  Consertuxiors — Benefit  of  Trade. 

A  wharf-owner  drove  piles  into  the  bed  of  a  river,  extending  the  wharf  so  as  to 
occupy  three  feet  out  of  a  breadth  of  about  sixty  feet  available  for  navigation  : 

Held,  that  this  was  such  an  obstruction  as  would  be  restrained  at  the  suit  of  a 
municipal  corporation  empowered  by  act  of  Parliament  to  remove  obstructions. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

Hddffer  the  Master  of  the  Rolls,  that  an  owner  of  land  at  the  side  of  a  public  navi- 
gable nver  has  no  right  to  erect  on  the  bed  of  the  river,  for  the  benefit  of  his  own 
trade,  any  structure,  whether  any  actual  obstruction  to  the  navigation  of  the  river 
will  or  will  not  be  thereby  occasioned ;  and  any  benefit  to  his  own  trade  is  too  re- 
mote to  be  held  for  the  advantage  of  the  public  generally,  and  so  to  justify  the 
erection. 

Hex  V.  Russell  (*)  disapproved  of  by  the  Master  of  the  Rolls. 

This  i^as  an  information  filed  at  the  relation  of  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  port  of  Sandwich 
against  the  defendant,  Henry  Terry,  who  was  the  owner  of 
a  mill  and  storehouses  at  Sandwich,  and  of  a  wharf  or  quay 

(')  6  B.  AC,  506. 
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adjoining  the  same,  and  abutting  on  a  part  of  the  river  Stour. 
424]  The  object  of  *the  information  was  to  restrain  the  defen- 
dant from  constructing  any  platform  or  piles  so  as  to  obstruct 
the  navigation  of  the  river. 

The  Stour  is  a  small  public  navigable  river  forming  the 
port  or  harbor  of  Sandwich,  and  bv  an  act  of  Parliament 
passed  in  1847  (10  &  11  Vict.  c.  cxcvi. ),  the  mayor,  aldermen, 
and  burgesses  of  Sandwich,  were  empowered  to  cleanse  and 
deepen  tne  river,  Bv  the  12th  section  it  was  provided  that 
the  corporation  should  not,  without  the  consent  of  the  Ad- 
miralty and  the  Woods  and  Forests,  construct  any  works  in 
the  haven  where  and  so  far  as  the  tide  flows  and  reflows. 
Other  powers  were  given  to  the  corporation,  and  by  the  37th 
section  their  water-bailiff  was  authorized  to  remove  any  float- 
ing timber  or  other  obstruction. 

It  appeared  that  the  defendant,  about  the  year  1857,  had 
taken  in  a  portion  of  the  river  on  which  his  wharf  was  con- 
structed, and  had  erected  a  quay  or  platform  outside  the  wharf 
projecting  two  feet  beyond  it,  and  had  placed  some  slopini; 
j)iles  within  a  short  distance  of  the  platform.  No  opposi- 
tion was  offered  on  the  part  of  the  corporation  to  these  works. 

In  the  year  1873  the  defendant  tooK  away  the  old  platform 
and  piles,  and  put  in  their  place  three  strong  piles  at  points 
in  the  bed  of  the  river  between  high  and  low  water,  project- 
ing about  three  feet  three  inches  from  the  face  of  the  old 
platform.  Upon  these  piles  he  was  about  to  erect  a  frame- 
work of  the  height  of  twenty-two  feet  as  the  support  of  an 
upper  platform  or  stage,  projecting  four  feet  eight  inches 
over  the  river,  and  communicating  with  his  storehouse. 

The  defendant  had  applied  to  the  corporation  for  their  per- 
mission to  erect,  these  new  structures,  which  they  had  re- 
fused to  grant,  and,  on  his  proceeding  with  the  works,  the 
present  information  was  filed. 

The  information  alleged  that  before  the  defendant  com- 
menced his  works  the  river  opposite  his  quay  afforded  a 
channel  of  barely  sufficient  width  for  the  convenient  passage 
of  vessels  along  the  same,  and  that  by  the  proposed  works 
the  width  of  the  channel  would  be  substantially  diminished, 
and  the  navigation  would  be  attended  with  difliculty,  and, 
moreover,  that  the  yards  and  ringing  of  the  vessels  passing 
425]  along  the  same  would  be  m  constant  danger  *of  com- 
ing in  contact  with  the  platforms  and  other  worKs,  and  that, 
under  the  circumstances  aforesaid,  tlie  defendant's  works 
would  seriously  interfere  with  and  obstruct  the  public  right 
to  navigate  the  river,  and  would  be  to  the  damage  and  com- 
mon uujfcjance  of  all  Her  Majesty's  subjects  using  the  same. 
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The  information  prayed  that  the  defendant,  his  workmen, 
servants,  and  agents,  might  be  restrained  from  erecting  or 
constructing,  or  causing  or  allowing  to  remain,  any  platform, 

Siles,  or  other  erections  or  works  in  or  above  the  river 
tour  beyond  the  line  of  his  quay,  and  from  otherwise 
obstructing  the  navigation  of  the  river  or  the  public  use  of 
his  quay,  for  the  purpose  of  mooring. of  vessds  along  the 
same. 

\i  appeared  from  the  evidence  that  the  river  Stour  at  the 
point  m  question  was  seventy-six  feet  in  width  at  high  water, 
that  it  was  deepest  near  the  wharf,  but  that  the  bank  oppo- 
site the  wharf  was  shallow,  so  that  only  about  fifty  feet  of 
the  river  from  the  wharf  was  available  for  the  purposes  of 
navigation,  the  depth  bevond  that  distance  being  eight  feet 
or  less;  that  the  vessels  navigating  the  river  were  from 
eighteen  and  a  half  feet  to  twenty-one  feet  in  beam,  and  that 
their  draught  of  water  was  from  eight  to  eleven  feet. 

There  was  a  considerable  amount  of  evidence  on  both  sides 
as  to  the  alleged  obstruction  of  the  river  by  the  defendant's 
works.  Part  of  the  defendant's  evidence  was  to  the  effect 
that  the  works  complained  of  did  not  materially  obstruct 
the  river  more  than  the  quay  which  he  had  previously 
erected,  and  would  in  some  respects  be  an  advantage  to  the 
river. 

The  Master  of  the  Rolls  made  a  decree  for  an  injunc- 
tion ('),  and  the  defendant  appealed. 


(»)  1878.    Dec  10. 

Sir  G.  Jbssel,  M.R.,  after  stating 
the  facts  of  the  case,  oontinaed :  This 
information  is  founded  upon  two  com- 
plaints. The  one  complaint  is  that  the 
obstruction  caused  by  the  erection  of 
the  structure  of  the  defendant  will  be  a 
nuisance  in  the  common  acceptation  of 
the  term,  that  is,  will  actually  impede 
the  navigation  of  the  river.  The  other 
ground  is  this :  that  whether  that  be 
so  or  not,  the  4ef endant  has  no  right  to 
erect  such  structure,  and  ought  to  be 
restrained  by  injunction,  quite  indepen- 
dently of  the  fact  of  there  being  an  ac- 
tual nuisance  or  not.  I  think  the  infor- 
mation is  entitled  to  succeed  on  both 
grounds. 

As  regards  the  law  upcm  the  subject, 
it  is  necessary  to  say  a  word  or  two ; 
because  an  argument  has  been  addressed 
to  me  to  this  effect :  that,  admitting 
that  it  is  some  nuisance,  or  a  little  nui- 
sance—that is,  some  interference  with 
navigation— yet  the  rights  of  the  public 
as  to  restraining  a  nuisance  are  confined 


within  reasonable  limits,  and  that  there 
may  be  such  a  public  benefit  arising 
from  the  works  in  question  as  would 
entitle  the  person  or  body  erecting  those 
works  to  say  that  the  public  benefit  far 
more  than  counterbalanced  the  small 
impediment  to  navigation  which  the 
works  occasion. 

It  was  said  that  that  had  been  decided 
in  the  well-known  case  of  B^  v.  BiutseU 
(6  B.  &  C.  566).  In  my  opinion  that 
case  is  not  law,  and  it  is  right  to  say  so 
m  the  clearest  terms ;  because  it  is  not 
well  tliat  cases  should  continue  to  be 
cited  which  have  been  virtually  over- 
ruled, although  the  judges  have  not 
said  so  in  express  terms.  In  that  case 
there  had  been  some  staiths  erected  in 
the  river  Tyne,  and  a  very  eminent 
judge  of  those  days,  Mr.  Justice  Bayley, 
in  charging  the  jury,  had  pointed  out 
that  they  were  erected  simply  for  the 
purpose  of  carrving  on  trade.  *  He  said 
(6  B.  <k  C,  570) that  "the  staiths  were 
not  merely  a  private  benefit,  for  that  by 
means  of  them  the  coals  were  brought 
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426]  *Mr.  MscJier^  Q.C.,  and  Mr.  E.  Beauvumt^  for  the 
appellant:  We  have  a  right  to  do  all  that  is  necessary  to 
support  our  building.  Moreover,  our  wharf  is  for  the  ad- 
wards  upheld  his  opinion  in  this  court; 


to  market  at  a  smaller  expense  and  in  a 
better  condition,  in  both  which  respects 
the  public  were  benefited ;"  and  he 
then  left  to  their  decision  the  following 
questions  :  '*  Were  the  staiths  erected 
in  a  reasonable  place?  Was  there  a 
reasonable  space  left  for  the  public 
navigation  in  the  Tyne?  Were  the 
staiths  a  public  benefit  ?  Did  the  pub- 
lie  benent  countervail  the  prejudice 
done  to  individuals?"  The  jury  said 
that  in  consequence  of  this  direction 
they  found  the  defendants  not  guilty. 

The  case  was  brought  before  the  full 
court,  consisting  of  the  same  judge, 
Mr.  Justice  Bayley,  and  two  other  very 
eminent  judges,  Mr.  Justice  Holroyd 
and  Lord  Tenterden.  Mr.  Justice  Bay- 
ley  adhered  to  his  own  opinion  ;  Lord 
Tenterden  differed  ;  Mr.  Justice  Hol- 
royd, though  he  came  to  the  conclusion 
the  verdict  should  not  be  disturbed,  did 
not  lay  down  the  law  quite  in  the  same 
terms  as  Mr.  Justice  Bayley  as  regards 
the  public  benefit.  As  I  understand  it, 
he  only  put  the  law  to  this  extent,  that 
the  public  benefit  might  possibly  coun- 
tervail the  public  injury;  for  really 
they  are  both  public,  so  that,  taking  it 
on  the  whole,  the  public  was  benefited. 

That  case  came  under  discussion  in 
the  case  of  i2Ar  v.  Wofrd  (4  A.  &  £.  884), 
where  Sir  WiUiam  Follett,  whose  inter- 
est it  was  to  support  Reiz  v.  Bussell  as 
far  as  he  could,  thus  speaks  of  it  (4  A. 
&  E.,  895) :  "  The  doctrine  of  JRex  v. 
BtisseR  need  not  come  under  discussion; 
nor  is  there  any  conflict  of  authorities. 
Erections  may  be  made  in  a  harbor,  be- 
low high-water  mark,  and  in  places 
where    vessels    might   perhaps   have 


and  no  person  can  hesitate  to  ascribe 
every  quality  of  an  excellent  judge  to 
Mr.  Justice  Holroyd,  who  agreed  with 
him  in  thinking  that  the  rule  for  a  new 
trial  for  misdirection  ought  to  be  dis- 
charged. But,  when  we  examine  the 
grounds  of  this  opinion,  as  delivered  by 
the  latter,  they  will  not  be  found  to  sap- 
port  in  any  degree  the  proposition  just 
noticed  in  the  summing-up  " — ^thmt  is, 
in  the  summing  of  Mr.  Justice  Bayley 
— "on  the  contrary,  he  plainly  consid- 
ers the  topic  to  have  been  introduced 
as    an   answer  to  some  obeervationa 


invidiously  made  to  the  defendant's 
prejudice,  by  the  counsel  who  conducted 
the  prosecution,  and  thinks  that  it  must 
be  qualified  throughout  the  summing- 
up,  and  even  to  its  dose,  by  its  connec- 
tion with  that  argument  Mr.  Justice 
Bayley  himself,  who  delivered  his  judg- 
ment after  Mr.  Justice  Holroyd,  takes 
a  much  wider  range,  maintaining  the 
right  to  estimate  the  balance  of  pablic 
benefit  and  public  inconvenience,  and 
to  take  into  the  account  of  the  former 
the  advantages  that  may  be  derived 
from  the  change  by  any  part  of  the 
public.  He  takes  for  an  example  the 
purchasers  of  coals  sent  trom  the  in- 
dicted staith  to  a  distant  market  Lord 
Tenterden  thought  it  wrong  to  submit 
such  extensive  views  to  the  jury,  and 
that  the  question  ought  simply  to  have 
been,  '  whether  the  navigation  and  pas- 
sage of  vessels  over  this  public  navi- 
gable river  was  injured  by  those  erec- 
tions.'" 

Now  that  is  the  final  judgment ;  but 
there  had  been  a  previous  judfl;ment,  a 


sailed ;  and  the  question  whether  they    short  judgment,  as  to  the  whole  of  the 


are  a  nuisance,  or  not,  will  depend  on 
this:  whether,  upon  the  whole,  the^ 
produce  public  benefit;  not  giving  to  the 
terms  'public  benefit'  too  extended  a 
sense,  but  applying  them  to  the  public 
frequenting  the  port." 

I  take  it  that  that  statement  in  argu- 
ment of  Sir  William  Follett  was  a  cor- 
rect statement  of  the  law.  Lord  Den- 
man,  in  giving  the  opinion  of  the  full 
Court  of  Queen's  Bench,  says  (4  A.  &  E. 
402) :  "  The  greatest  weight  is  due  to 
the  authority  of  Mr.  Justice  Bayley, 
who  thus  charged  the  jury,  and  after- 


case,  and  what  Lord  Denman  said  was 
this  (4  A.  & E.,  400) :  "My  understand- 
ing at  the  trial  certainly  was,  that  the 
question  was  much  the  same  as  that  in 
lUx  V.  Ru89ea  (6  B.  & C, 566),  a  ease 
the  authority  of  which  has  been  mudi 
doubted,  and  is  perhaps  likely  to  be 
more  so  as  it  is  further  examined."  So 
that  it  must  be  taken  to  have  *been  the 
opinion  of  the  full  Court  of  Queen's 
Bench,  in  Lord  Denman's  Ume,  that 
the  summing-up  of  Mr.  Justice  Bayley 
in  Bex  v.  Biuaeli  could  not  be  supported; 
he  does  not  say  so  in  distinct  and  clear 
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No  jury  [427 


vantj^e  of  trade:  Hale,  de  ^Portihusi^).     -  -  . 

wonM  convict  ns  on  an  indictment  for  nuisance^    The  ob- 

Btmction  is  very  trifling,  and  the  river  is  narrower  above 

Another  case  is  this,  which  also  ap- 


terms,  but  the  effect  of  the  judgment 
of  the  full  court  was,  that  they  agreed 
with  Lord  Tenterden  and  disagreed 
with  Mr.  Justice  Bayley.  What  really 
were  the  points  on  which  they  dis- 
agreed ?    I  think  they  were  two,  and  I 


pears  in  reported  cases :  Suppose  you 
nave  a  navigable  river,  and  it  is  neces- 
sary to  cross  it  by  a  bridge,  and  the 
river  is  too  wide  to  allow  of  a  bridge  of 
a  single  span,  you  must  then  put  one 


think  on  those  two  points  the  charge  of    or  more  piers  into  the  middle  of  the 


Mr.  Justice  Bayley  was  erroneous.  In 
the  first  place,  I  think  the  benefit, 
whatever  it  is,  must  be  a  public  benefit 
to  the  Sftme  public,  that  is,  the  same 
public  who  use  the  navigation,  or,  as 
it  was  put  by  Sir  William  FoUett,  "  the 
public  frequenting  the  port."  In  the 
next  place,  I  think  that  the  benefit  to 
the  public  must  be  a  direct  benefit, 
whereas  the  benefit  which  he  was  con- 
sidering was  an  indirect,  and,  as  it  ap- 
pears to  me,  too  remote  a  benefit  It 
was  that  coals  came  to  the  London 
market  in  rather  a  better  condition,  and 
were  possibly  sold  at  a  lower  price. 
That  does  not  appear  to  me  to  be  a 
public  benefit  in  the  sense  of  the  term 
in  which  it  ought  to  be  used  when  con- 
sidering the  question  of  nuisance. 

Then,  it  may  be  asked,  what  is  a  pub- 
lic benefit  in  my  view  ?  I  say  it  is  a 
benefit  of  a  similar  nature,  showing 
that  on  the  balance  of  convenience  and 
inconvenience  the  public  at  that  place 
not  only  lose  nothing,  but  gain  some- 
thing by  the  erection.  There  are  two 
eases  in  the  books  which  wiU  illustrate 
mv  meaning,  and  I  think  fairly  show 
what  sort  of  public  benefit  it  is.  The 
first  is  this  :  in  the  case  of  a  tidal  har- 
bor of  irregular  shape  it  may  be  desir- 
able to  straighten  the  sides,  the  result 
of  which  would  be,  of  course,  in  the 
parts  where  you  take  away  the  water- 
way, to  diminish  the  area  usable  for 
navigation;  in  those  parts  where  you 
add  to  the  water-wav  you  would  in- 
crease the  area.  If,  in  the  course  of 
this  straightening,  the  whole  of  the  har- 
bor is  made  larger  and  more  commo- 
dious, then  I  tMnk  the  public  benefit 
gained  at  the  particular  point  where  the 
navigable  water  is  narrow  overbfdances 
the  public  injury,  and,  in  that  sense, 
that  improvement  of  the  harbor  would 
not  be  a  nuisance  ;  and  that  is  what  I 
understand  Lord  Hale  intends  to  say  in 
t)ie  passage  which  has  been  referred  to, 


river,  and,  of  course,  according  to  the 
extent  you  introduce  bridge  piers  or 
bridge  arches  into  a  navigable  river, 
you  to  some  extent  diminish  the  water- 
way, and  to  some  extent,  perhai>s  to  a 
more  or  less  material  extent,  obstruct 
the  navigation.  But  it  is  for  the  pub- 
lic benefit  at  that  spot  that  a  public 
road  should  be  carried  over  the  river  by 
the  bridge,  and  that  benefit  may  so  far 
exceed  the  trifiing  injury,  if  injury  it 
be,  to  the  navigation,  that  on  the  whole 
a  court  of  justice  may  fairly  come  to 
the  conclusion  that  a  public  benefit  of 
a  much  greater  amount  has  been  con- 
ferred on  the  public  than  the  trifiing 
injury  occasioned  by  the  insertion  of 
the  piers  into  the  bed  of  the  river.  In 
that  case  also  it  would  be  a  public 
benefit  that  would  counterbalance  the 
public  injury.  I  give  those  as  illus- 
trations, but  I  think  it  must  be  confined, 
as  put  by  Sir  William  FoUett  in  his 
argument,  to  cases  of  public  benefit,  and 
not  used  in  too  extended  a  sense. 

In  this  case  really  I  have  no  evidence 
whatever  of  benefit  to  the  public.  The 
defendant  is  doing  this  for  the  purposes 
of  his  own  trade ;  it  is  too  remote  a 
benefit  to  the  public  to  say  that  the  en- 
couragement of  the  trade  of  a  single 
individual  is  therefore  a  benefit  to  the 
public.  It  seems  to  me  to  be  an  extrav- 
agant use  even  of  the  doctrine,  had  it 
been  sound  law,  laid  down  by  Mr.  Jus- 
tice Bayley  in  the  case  of  Bex  v.  RvMell, 
And  therefore  I  cannot  for  a  moment 
listen  to  the  argument  of  the  defendant 
on  those  grounds.  Is  there  a  n  uisance  ? 
Ck)unsel  for  the  defendant  admitted  a 
little  nuisance,  and  I  take  it  that  a  little 
nuisance  will  support  an  information. 
The  doctrine  of  this  court  is,  no  doubt, 
de  minimis  non  curat  lex.  But  that 
must  mean  something  of  a  very  trifiing 
character.  The  instance  given  by  Lord 
Cranworth  in  a  case  to  which  I  am 
about  to  refer  was  merely  putting  in  a 


Q)  Hargr.  Tracts,  86. 
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428]  *and  below.    Moreover,  the  plaintiffs  are  not  conserv- 
ators, and  have  no  right  to  file  this  information. 

single  stake  in  the  stream,  something  ffahle  in  any  useful  sense.     If  you  al- 

too   trifling   to  bear  discussion;    but  fow  the  obstruction  to  remain,  you  aUow 

where  there  is  re^y  an  interference  the  person  erecting  the  obstruction  to 

with  the  navigation,  of  course  it  is  not  obtain  by  law,  by  reason  of  the  lapse 

within  that  doctrine.     Then,  is  there  of  time,  a  right  to  keep  the  obstruction 


an  interference  f  Upon  that,  when  you 
come  to  look  at  the  facts,  there  really 
does  not  seem  to  be  much  room  for 
argument.  I  cannot  consider  the  com- 
parison which  has  been  so  often  sag- 
gested,  both  in  the  evidence  and  in  the 
argument,  of  the  illegal  state  of  things 
pi^uced  by  the  defendant  before  he 
constructed  these  worics,  and  the  state 
of  thinffs  produced  bv  the  new  works. 
I  must  Took  upon  it  that  the  defendant 
has  not  acquired  a  right  to  keep  his 
platform  or  his  sloping  piles  there,  and 
has  chosen  to  remove  them ;  that  the 
case  must  be  treated  exactly  in  the 
same  way  as  if  they  had  never  existed; 
and  therefore  the  question  is,  whether 
erecting  these  piles,  and  putting  up  tliis 
platform  in  this  narrow  river,  can,  to  a 
person  of  ordinary  common  sense,  on 
the  facts  which  I  am  about  to  state,  be 
considered  as  an  interference  with  the 
navigation.  [His  Honor  then  reviewed 
the  evidence  as  to  the  width  of  the 
river,  the  size  of  the  vessels  natigating 


there,  so  that  when  the  time  arrives  at 
which  the  obstruction  really  impedes 
the  navigation,  you  will  not  be  able  to 
remove  it.  It  is  for  tliat  reason  so  im- 
portant that  a  person  complaining  of 
the  obstruction,  though  not  able  to 
maintain  an  indictment  for  nuisance  be- 
cause an  actual  nuisance  has  not  yet 
been  committed,  should  be  able  to  come 
to  a  court  of  equity  and  ask  that  court 
to  restrain  the  continuance  of  ^at  ob- 
struction. 

This  matter  has  been  considered  sev- 
eral times.  I  will  refer  to  two  cases  on 
the  point,  though  they  do  not  actually 
relate  to  a  public  navigable  river.  The 
first  is  a  case  of  Bickett  v.  Morru,  (Law 
Rep.,  1  H.  L.,  So.  47).  That  decided 
this — that  in  the  case  of  a  private  river, 
where  there  were  two  riparian  owners, 
each  entitled  to  the  soil  ad  trndium 
JUum  aqua,  both  entitled  to  tiie  unin- 
terrupted flow  of  water,  neither  of  those 
could  erect  on  his  own  land  any  struc- 
ture which  mifht  be  eventually,  though 


it,  and  the  probable  obstruction  which    not  then,  an  obstruction  to  navigation. 


the  defendant's  works  would  occasion, 
and  continued :] 

I  am  of  opinion  that  this  is  a  material 
obstruction  to  the  navigation,  and  would 
be  indictable  at  law  as  a  nuisance.  If 
it  was  necessarv  to  rest  my  decision  on 
that,  I  should  have  no  difficulty  in  do- 
ing so ;  but  I  do  not  think  it  is  necessary, 
for  there  is  another  ground  also,  and  a 
ground  of  very  great  importance,  upon 
which  I  say  the  informant  is  entitled  to 
a  decree,  and  that  is  this — ^that  no  man 
has  a  right  to  put  an  obstruction  in  the 
bed  of  a  navigable  river.  As  I  under- 
stand the  law,  it  is  not  an  answer  to 
say  that  at  this  moment  the  obstruction 
is  not  a  nuisance  :  it  may  become  so ;  a 
change  may  take  place  either  in  the 
mode  of  navigating  the  river,  that  is, 
as  regards  the  vessels  using  the  river, 
or  a  new  mode  of  constructing  vessels 
may  be  adopted,  or  a  change  may  take 
place  as  regards  the  form  of  the  har- 
bor itself  by  removing  an  obstruction, 
or  otherwise,  which  might  make  that 
navigable  which  was  not  before  navi- 


Now,  as  Lord  Westbury  put  it,  this 
decision  establishes  the  important  prin- 
ciple that  an  encroachment  on  the  aloevM 
of  a  running  stream  may  be  complahied 
of  without  tne  necessity  of  proving  that 
damage  has  been  sustained  or  likely  to 
be  sustained,  the  reason  being  that 
which  I  have  given — that  you  cannot 
tell  what  may  happen  hereafter,  and 
Uiat  the  obstruction  itself  bcnng  allowed 
to  remain  will  ffain  for  the  obstructor  a 
prescriptive  right.  That  was  a  Scotch 
case,  but  it  was  decided  by  English 
judges,  and  expressly  on  the  ground 
that  the  Scotch  and  English  law  was 
the  same ;  so  it  is  an  authority  for  Eng- 
lish law.  That  is  a  case  to  a  certain 
extent  d  fortiori,  because  there  the  man 
was  erecting  a  structure  on  his  own 
soil,  the  half  part  of  the  river  beloog- 
ingtohim. 

The  point  was  considered  as  regards 
a  navigable  river  in  the  case  of  AUor- 
ney- General  v.  Earl  of  L&nsdaU,  (Law 
Rep.,  7  Eq,,  877),  where  Vice-Chancel, 
lor  Malins  distinctly  held  that  the  same 


Vol  IX.]  CHANCERY  APPEALS.  529 

L.C.  <fc  L.JJ.  Attorney-General  v.  Terry.  1874 

*Mr.  Roxburgh,  Q.C.,  and  Mr.  E.  P.'O.  Hanson,  for  [429 
the  relators,  were  not  called  upon. 

*IiORD  Caibns,  L.C.:  In  disposing  of  this  case  I  [430 
shall  refer  merely  to  those  facts  as  to  which  there  is  no 
controversy ;  a^d  I  shall  not  have  occasion  to  refer  to  those 
as  to  which  there  is  a  conflict  of  testimony. 

The  Stour  is  a  navigable  river,  and  is  apparently  much 
used  by  ships  trading  to  the  town  of  Sandwich.  The  navi- 
gation of  the  river  has  been  placed  under  the  guardianship 
of  the  corporation  of  *Sandwich  by^an  act  of  Parlia-[43l 
ment  passed  in  the  year  1847.  By  one  section  of  this  act  the 
corporation  themselves  cannot,  without  the  consent  of  the 
admiralty,  construct  any  work  in  the  river  below  high- water 
mark ;  and  by  another  section  the  water-bailiflf,  an  officer  of 
the  corporation,  is  authorized  to  remove  anjr  obstruction  in 
the  river.  This  act,  therefore,  shows  that  it  was  thought 
of  ^at  public  importance  to  preserve  unimpeded  the  navi- 
gation of  the  Stour,  and  that  a  special  duty  devolved  upon 
the  corporation  of  Sandwich  to  keep  the  river  free  from 
obstruction. 

[His  lordship  then  stated  the  facts  of  the  case,  as  showing 
that  out  of  a  width  of  about  sixty  feet  available  for  navi- 
gation the  defendant  had  taken  three  feet.] 

It  was  argued  before  us  that  this  was  no  real  obstruction, 
and  that  therefore  the  court  should  not  interfere ;  but  this 
appears  to  me  to  be  exactly  one  of  those  cases  in  which  the 

principle  extended  to  a  navigable  river  indeed — with  a  platform  above  them) 

aa  regards  interfering  with  navigation,  into  the  soil  of  a  navigable  river,  where 

and  tnat  in  a  case  where  the  rights  of  the  soil  belongs  to  the  Grown — a  struc- 

the  Crown  had  passed  by  errant  to  the  tore  not  of  a  trivial  character,  but,  as 

defendant,    Lord    Lonsdale.      There,  it  appears  to  me,  a  very  sabetantial 

again,  it  was  a  more  favorable  case  for  structure  indeed  ;  and  I  am  not  pre- 

the  defendant,  because  he  was  building  pared  to  say  that,  even  if  the  nuisance 

on  his  own  soil.     In  the  present  case  nad  not  been  proved,  there  is  no  appre- 

the  defendant  has  no  right  to  put  a  stake  hension  of  a  nuisance, 

in  the  soil  of  the  Crown.    It  is  a  trespass  It  seems  to  me  that  the  public  body 

to  interfere  with  the  soil.    He  is  in  a  who  have  the  guardianship  of  the  river 

much  more  unfavorable  position  than  should  have  applied  to  the  Attorney- 

the  defendant  was  in  either  of  the  cases  General  to  stop  the  encroachments  at  the 

to  which  I  have  referred  ;  but  in  those  be^nning.    It  perhaps  shows  how  very 

cases  it  was  said,  even  without  proof  of  desirable  it  would  have  been  to  stop 

damage  either  sustained  or  likely  to  be  him  at  the  very  beginning,  that  this 

sustained,  *'Tou  have  a  right  to  pre-  defendant   thinks  that   now  to  be  a 

vent  that  which  may  hereafter,  under  hardship  which    he  would    not  have 

altered  circumstances,  become  a  nui-  considered  a  hardship  if  he  had  been 

sance,  without  proving  that  it  is  likely  stopped  fifteen  years  ago,  when  he  first 

to  become  so."    Here  we  have  an  d  began  the  encroachments.     I  have  no 

fortiori  case  ;  here  is  a  case  in  which  hesitation  in  granting  an  injunction  ac- 

th<^  defendant  has  been  putting  these  cording  to  the  prayer  of  this  informs- 

things  (they  are  called  '*  piles"  ;  they  tion,  and  in  ordering  the  defendant  to 

are  structures  of  very  great  solidity  and  pay  the  costs  of  the  suit, 
strength — very  substantial    structures 

9  EwG.  Rep.  67 
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obstruction  should  af  the  outset  be  challenged  by  those  who 
are  conservators  of  the  river.  If  three  feet  be  taken  at  one 
time  unchallenged,  then  six  feet  might  be  taken  at  another 
time.  I  cannot  say  that  there  might  not  be  an  encroach- 
ment of  so  trifling  a  nature  that  this  court  would  not  in- 
terfere, but  a  subtraction  of  three  feet  from  sixty  feet  is  a 
tangible  and  substantial  interference  with  the  navigation, 
and  is  a  subtraction  which  ought  to  be  challenge,  and 
which  ought  to  be  restrained  by  this  court.  An  error  as  to 
the  tow-path  has  per  mcuriam  crept  into  the  decree,  and 
must  be  corrected,  but*  with  that  exception  I  think  that  the 
decree  of  the  Master  of  the  Rolls  is  right,  and  that  the  ap- 
peal must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  It 
appears  to  me  that  the  piles  constitute  an  indictable-nuisance, 
wmch  aiury,  properly  directed  by  a  judge,  must  find  to  be 
such.  The  piles  have  been  placed  in  the  stream  of  a  navi- 
gable river,  which  is  so  narrow  that  every  foot  is  wanted  for 
navigation.  It  is  true  there  may  be  spots  in  the  river  where 
space  is  not  wanted,  and  where  that  which  would  otherwise 
be  a  nuisance  might  not  be  such  an  obstruction  of  the  high- 
way as  to  make  it  the  duty  of  this  court  to  interfere ;  but  it 
appears  that  the  space  is  actually  wanted  for  the  purposes 
01  navigation,  and  in  such  a  case  there  is  no  difference  be- 
432]  tween  a  highway  on  land  and  a  *highway  on  water. 
It  is  no  answer  to  say  that  there  is  room  for  the  ships, 
and  that  if  thej^  are  navigated  with  skill  and  care  there  will 
be  no  obstruction.  Those  who  use  the  river  are  entitled  to 
say  that  they  have  a  right  to  the  whole  of  the  space ;  and  in 
my  opinion  it  is  not  any  answer  that  the  obstruction  only 
occurs  at  certain  times  of  the  tide,  and  that  in  some  respects 
the  alteration  would  be  advantageous.  The  advantage  of 
one  person  cannot  be  set  oif  against  the  disadvantage  of 
another.  If  this  is  an  indictable  nuisance  there  must  be  a 
remedy  in  the  Court  of  Chancery,  and  that  remedy  is  by 
injunction. 

Sir  W.  M.  James,  L.J.:  I  entirely  concur.  Where  a 
public  bodjr  is  entrusted  with  the  duty  of  being  conservators 
of  a  river,  it  is  their  duty  to  take  proceedings  for  the  protec- 
tion of  those  who  use  the  river. 

Solicitors  for  the  relators :  Messrs.  Prior^  Bigg  <fe  Co. 


Solicitors  for  the  defendant :  Messrs.  Lowless,  Nelson  &  Co. 

Obstructions  in  navigable  rivers  made  The  court  cannot  pronounce  a  simple 

in  aid  of  commerce,  which  do  not  ma-  obstruction  in  a  navigable  river  to  be 

teriaUy  injure  free  navigation  are  not  per  se  a  nuisance.     It  must  be  so  found 

nuisances.  as  a  matter  of  fact.    Trade  and  com- 
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merce  are  the  chief  objects,  and  the  — ^not  to  an  extent  to  become  a  nuisance 

right  of  passage  is  subservient  to  them,  —except  where  such  action  is  repugnant 

A  purpresture  is  per  96  a  nuisance;  to  the  power  "to  regulate  commerce 

but  a  dock  built  below  low- water  mark  with  foreign  nations  and  among  states. " 

in  a  navigable  river,  which  is  author-  Where  there  is  no  direct  special  indi- 

ized  hj  law,  is  not  necessarily  a  pur-  vidual  injury,  no  action  can  be  main- 

presture.     The  states  within  which  are  tained  by  a  citizen  on  the  ground  that 

navigable  rivers,  have  a  right  to  exer-  his  interests  as  a  member  of  the  state 

cise  jurisdiction  over  their  waters,  and  have  been  interfered  with  or  disturbed., 

may  authorize  the  erection  of  wharves  Delawaref  etc.,  v.  La/ierence,  2  Hun,  168, 

— not  extending  beyond  low-water  mark  affirmed  in  Court  of  Appeids,  February 

— ^not  material^  obstructing  navigation  24th,  1874. 


[Law  Reports,  9  Chancery  Appeals,  432.] 
L.J.M.,  Feb.  20;  April  16;  May  8,  1874. 

Bx  parte  Villars.    In  re  Rogers. 

BankrvpUf — EicMulion — Seisure  and  Sale — Ad  of  Banhruptry — Payment  of  Pro- 
eeedt  to  .Execution  Credilor — Subsequent  Banknwtcy — Bankruptcy  Act,  1869,  m.  6, 
87,  96 — Sales  made  on  differetU  Bays — Sale  to  Execution  Creditor, 

An  execution  levied  bv  seizure  and  sale  of  a  trader's  goods  for  a  debt  exceeding 
£60,  although  an  act  of  bankruptcy,  is  not  for  that  reason  necessarily  a  void  proceed- 
ing ;  and  if  the  execution  creditor  had  no  notice  of  a  prior  act  of  oankruptcy,  and 
no  notice  of  a  petition  for  adjudication  is  given  to  the  sheriff  under  the  87th  section 
of  the  Bankruptcy  Act,  1869,  within  fourteen  days  after  the  sale,  the  execution  credi- 
tor is  entitled  to  the  proceeds  of  the  sale  notwithstanding  a  supervening  bankruptcy. 

The  sheriff  may  make  a  valid  sale  by  private  contract  of  goods  seized  under  an 
execution,  to  the  execution  creditor. 

If  the  sheriff  sells  g^oods  seized  under  the  same  writ  on  different  days,  all  the  sales 
will  be  considered  one  transaction. 

Slater  v.  Finder  (')  considered. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Spring 
Rice,  acting  as  Cnief  Jndge. 

^James  Kogers  was  a  dealer  in  fancy  goods  in  the  [433 
Lowtber  Arcade  in  London,  and  bad  bis  private  residence  at 
Pnlham.  On  the  27th  of  May,  1873,  he  gave  to  W.  J.  Vil- 
lars a  joint  promissory  note  of  himself  and  two  other  per- 
sons for  the  payment  of  £600  on  demand,  as  security  for  a 
debt  owing  to  V  illars  for  furnishing  his  house  at  Fulbam, 
and  certain  advances  in  cash. 

On  Ibe  30th  of  June,  1873,  Villars  recovered  judgment 
against  Rogers  in  an  action  on  the  xjromissory  note  for  £600, 
interest  and  costs.  Execution  was  issued  on  the  same  day, 
and  the  sheriflfs  officer  went  to  Rogers'  shop  in  the  Lowtber 
Arcade,  where  he  found  the  shenflE  in  possession  under  a 
previous  writ  for  £43.  The  officer  gave  the  man  in  posses- 
sion notioe  of  his  writ,  and  served  him  with  a  copy  ofit. 

On  the  1st  of  July  the  sheriflE  seized  Rogers'  goods  in  his 
house  at  Falham. 

0)  Law  Rep.,  6  Ex.,  228. 
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On  the  4th  of  July  the  sheriflf,  with  the  consent  of  Rogers, 
sold  the  furniture  at  Fulham  to  Villars,  by  private  contract, 
for  £363  3^.,  and  on  the  7th  of  July,  in  like  manner,  he  sold 
the  goods  at  the  shop  in  the  Lowther  Arcade,  the  prior  exe- 
cution having  been  previously  satisfied,  to  Villars  for  £338, 
making  in  the  whole  £701  3^.  Separate  bills  of  sale  of  the 
goods  in  the  two  houses  were  executed  by  the  sheriflf  to  Vil- 
lars, and  were  duly  registered,  and  Villars  paid  the  price  b^ 
two  checks,  one  for  £606  3*.,  which  was  the  amount  of  his 
own  debt  and  costs,  and  the  other  for  £96,  which  included 
the  sheriflTs  charges. 

The  sheriflf  kept  the  check  for  £605  35.  for  the  fourteen 
days  required  by  the  87th  section  of  the  Bankruptcy  Act, 
18o9,  and  then  nanded  it  back  to  Villars  in  satisfaction  of 
his  debt  and  costs. 

On  the  1st  of  August  another  creditor  presented  a  petition 
for  adjudication  oi  bankruptcy  against  Rogers,  the  act  of 
bankruptcy  alleged  being  the  seizure  and  sale  under  Villars' 
execution,  and  he  was  adjudicated  bankrupt. 

The  Registrar,  on  the  application  of  the  trustee,  made  an 
order  declaring  that  the  two  bills  of  sale  of  the  4th  and  7th 
of  July,  1873,  were  void  as  against  the  trustee,  and  ordering 
that  villars  should  deliver  up  the  furniture  and  other  goods 
purchased  by  him  from  the  slieriflf,  and  if  any  had  been  sub- 
sequently sold  by  him,  that  he  should  account  for  their  value. 
4341  *From  this  decision  Villars  appealed,  and  the  appeal 
was  heard  before  Sir  G.  Mellish,  L.  J.,  on  Feb.  20.     . 

Mr.  Little^  Q.C.,  and  Mr.  Robson^  for  the  appellant:  The 
question  turns  upon  the  eflfect  of  the  87th  section  of  the  Bank- 
ruptcy Act,  1869  (*). 

With  respect  to  the  ^oods  sold,  it  is  quite  clear  that  the 
sheriflf  can  give  a  good  title  to  them  either  before  or  after  the 
fourteen  days  have  expired,  otherwise  there  could  be  no 
sale  at  all  by  the  sheriflf!^  The  fact  that  the  execution  cred- 
itor was  himself  the  purchaser  makes  no  diflference ;  for  the 

Q)  82  <fc  83  Vict  c.  71,  8.  87:  "  Where  trast  to  pay  the  same  to  the  tnisteo;  but 

the  goods  of  any  trader  have  been  taken  if  no  notice  of  such  petition  having  been 

in  execution  in  respect  of  a  judgment  for  presented  be  served  on  him  within  such 

a  sum  exceeding  fifty  pounds,  and  sold,  period  of  fourteen  days,  or  if  such  notice 

the  sheriff,  or,  in  the  case  of  a  sale  under  having  been  served,  the  trader  against 

the  direction  of  the  County  Court,  the  whom  the  petition  has  been  presented  is 


high  bailiff  or  other  officer  of  the  Countv  not  adjudged  a  bankrupt  on  such  peti- 
Court,  shall  retain  the  proceeds  of  such  tion,  or  on  any  other  petition  of  which  the 
sale  in  his  hands  for  a  period  of  fourteen    sheriff,  high  Dalliff,  or  other  officer  hsA 


days,  and  upon  notice  being  served  on  notice,  he  may  deal  with  tUie  proceeds  of 

him-  within  that  period  of  a  bankruptcy  such  sale  *      ' 

petition  having  been  presented  against  have  done 

such  trader,  shall  hold  the  proceeds  of  tion  of  a  \ 

such  sale,  after  deducting  expenses,  on  on  him," 


him^  within  that  period  of  a  bankruptcy  such  sale  in  the  same  manner  as  he  would 
petition  having  been  presented  against  have  done  hnd  no  notice  of  the  preseota- 
such  trader,  shall  hold  the  proceeds  of    tion  of  a  bankruptcy  petition  been  served 
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restriction  imposed  upon  the  sheriff  by  the  73d  section  of 
the  Bankruptcy  Act,  1861,  not  to  sell  otherwise  than  by  auc- 
tion, has  been  removed,  and  the  sheriff  may  sell  in  whatever 
manner  he  thinks  best.  The  order  of  the  Registrar  is  there- 
fore clearly  wrong  as  to  the  goods.  Then,  with  respect  to 
the  proceeds  of  the  sale,  we  say  that  after  the  fourteen  days 
have  expired  the  payment  by  the  sheriff  to  the  execution 
creditor  is  valid,  fey  the  73d -section  of  the  Bankruptcy  Act, 
1861,  although  the  seizure  of  the  goods  was  made  an  act  of 
bankruptcy,  it  was  expressly  provided  that  the  sheriff  shall, 
"at  the  end  of  seven  days  after  the  sale,  pay  over  the  pro- 
ceeds, or  so  much  as  ougnt  to  be  paid,  to  the  execution  cred- 
itor, who  shall  be  entitled  thereto  notwithstanding  such  act 
of  bankruptcy,  unless  the  debtor  be  adjudged  a  bankrupt 
within  fourteen  days  from  the  day  of  the  sale."  It  is  true 
that  there  are  no  such  words  protecting  the  creditor  in  the 

E resent  act,  but  it  is  not  reasonable  to  suppose  that  the  l^s- 
iture  *meant  to  alter  the  law  in  that  respect.  If  so,  [435 
the  result  will  be  that  an  execution  for  sums  above  £60  will 
become  practically  useless,  as  the  creditor  will  not  be  safe 
against  oeing  called  on  to  repay  the  money  at  any  time  within 
twelve  months.  The  87th  section  says  the  sheriff  is  to  "deal 
with"  the  money,  which  implies  that  he  can  make  a  valid 
payment ;  and  the  most  reasonable  construction  of  the  act 
IS,  that  although  seizure  and  sale  is  an  act  of  bankruptcy 
for  other  purposes,  it  is  not  so  as  regards  the  purchaser  un- 
der the  sale  or  the  creditor  who  receives  the  money  from  the 
sheriff:  Morland  v.  PeUatti^) ;  Hernaman  v.  Bowkeri^). 

Mr.  De  OeA^  Q.C.,  and  Mr.  Romer^  for  the  trustee:  The 
6th  section,  sub-sect.  5,  of  the  Bankruptcy  Act,  1869,  makes 
the  seizure  and  sale  an  act  of  bankruptcy,  and,  consequently, 
everything  done  under  it  must  be  void,  as  against  a  subse- 
quent bankruptcy  within  twelve  months,  unless  there  is 
something  in  the  act  to  control  it.  The  87th  section  is  only 
for  the  protection  of  the  sheriff.  That  was  expressly  laid 
down  in  Ex  parte  Pearson  (').  It  may  be  that  a  purchaser 
from  him  is  protected,  because  the  act  of  bankruptcy  is  not 
committed  till  the  sale  is  completed ;  but  there  is  nothing  in 
the  section  to  protect  the  creditor  who  receives  the  money. 
The  omission  of  the  words  which  occur  in  the  corresponding 
section  in  the  Bankruptcy  Act,  1861,  is  a  clear  indication  or 
a  change  of  intention  of  the  legislature  in  this  respect :  Ex 
parte  ttayneri^).  The  95th  section,  sub-sect.  3,  which  pro- 
tects executions  made  bona  fide  without  notice,  is  made  ex- 

(^  8  B.  A  C,  722.  (8)  I^w  Rep.,  8  Oh.,  667. 

O  11  Ex.,  760.  (<)  Law  Rep.,  7  Cli.,  825. 
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pressly  subject  to  the  provisions  contained  in  this  section, 
and  does  not  apply  to  executions  which  are  in  themselves 
acts  of  bankruptcy:  Ex  parte  Key(^),  At  all  events  the 
sale  on  the  7th  of  July  is  void,  for  there  had  been  a  previous 
sale  on  the  4th  of  July. 

Mr.  Little^  in  reply. 

Sir  G.  Mellish,  L.  J. :  This  case  raises  an  important  ques- 
tion as  to  the  effect  of  the  87th  section  of  the  Bankruptcy 
4361  Act,  1869.  The  facts  were  shortly  *these :  The  appel- 
lant had  obtained  judgment  and  sued  out  execution  against 
Rogers,  and  on  the  30th  of  June  and  the  Ist  of  July,  1873, 
the  sheriflPs  officer  executed  the  writ  at  his  houses  in  the 
Lowther  Arcade  and  Fulham.  It  appears  from  the  evidence 
of  the  sheriffs  officer,  that  on  the  30th  of  June  he  found  an 
officer  in  possession  at  the  Lowther  Arcade  under  a  previous 
writ,  and  that  he  gave  him  notice  of  the  appellant's  writ, 
and  left  him  a  copy  of  it.  That,  in  my  opinion,  amounted 
to  a  seizure  on  that  day  under  the  appellanr  s  writ.  Then  the 
sheriff  sold  the  goods  at  the  two  nouses  to  the  appellant, 
and  gave  him  two  bills  of  sale  on  the  4th  and  7th  of  Julv 
(the  previous  execution  having  been  settled),  and  the  appel- 
lant gave  checks  for  the  amount  to  the  sheriff,  who  kept  one 
of  the  checks  till  the  fourteen  days  required  by  the  statute 
had  elapsed,  and  then  handed  it  to  the  appellant  in  satisfac- 
tion of  his  debt. 

The  question  to  be  decided  is,  whether  the  execution  is 
valid  qud  the  execution  creditor  himself.  The  5th  sub-sec- 
tion of  the  6th  section  of  the  Bankruptcy  Act,  1869,  lays 
down  as  an  act  of  bankruptcy,  "that  execution  issued 
against  the  debtor  by.  any  legal  process,  for  the  purpose  of 
obtaining  payment  of  not  less  tnan  £50,  has,  in  the  case  of 
a  trader,  been  levied  by  seizure  and  sale  of  his  goods." 
There  can  be  no  doubt,  therefore,  that  on  the  4th  of  July, 
and  again  on  the  7th  of  July,  an  act  of  bankruptcy  was  com- 
mitted by  Rogers.  Supposing  this  sub-section  had  not  been 
qualified  by  anv  other  part  of  the  act,  what  would  have  been 
tne  effect  of  the  execution  ?  Whatever  is  by  the  statute 
made  an  act  of  bankruptcy  is  entirely  void  as  against  the 
trustee  in  bankruptcy;  tnerefore,  if  the  6th  section  had  been 
unqualified,  that  levy  by  seizure  would  have  been  altogether 
invalid  against  the  trustee,  and  the  execution  creditor  could 
not  have  derived  any  benefit  from  it.  But  that  enactment  is 
qualified  by  the  87th  section,  and  the  question  is,  to  what 
extent  it  is  so  qualified.  [His  lordship  then  read  the  section, 
and  continued :] 

(')  Law  Rep.,  10  Eq.,  482. 
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In  the  first  place,  I  am  of  opinion  that  this  section  justifies 
the  sheriff  in  selling  the  goods  seized.  He  is  to  go  on  and 
Bell  notwithstanding  it  is  an  act  of  bankruptcy;  and  I  think 
it  was  clearly  the  intention  of  the  legislature  to  enable  him 
to  make  a  good  transfer  of  the  property  in  the  goods  to  the 
purchaser.  It  could  *not  have  been  intended  that  if  [437 
there  was  a  bankruptcy  within  fourteen  days,  the  trustee 
under  the  bankruptcy,  if  he  found  that  the  expenses  of  the 
sale  by  the  sheriff  had  been  considerable,  or  if  he  thought 
he  could  make  more  of  them  by  selling  them  at  another 
time,  should  be  able  to  go  to  the  purchaser  and  say :  "  They 
are  my  goods,  and  you  must  give  them  back."  If  so,  the 
purchaser  would  be  entitled  to  an  indemnity  from  the  sheriff, 
which  is  never  the  case,  as  the  sheriff  gives  no  warranty  with 
the  goods. 

It  appears  to  me  therefore  clear  that  the  trustee  is  only  en- 
titled to  the  proceeds  of  the  sale  after  deducting  the  sheriff's 
expenses.  If  this  were  not  so,  the  sheriff  could  never  sell 
at  all. 

Then  with  regard  to  the  passing  of  the  property  in  the 
goods,  I  do  not  think  that  it  makes  any  difference  that  the 
sale  was  made  to  the  execution  creditor  himself.  The  law 
does  not  now  compel  the  sheriff  to  sell  by  auction,  nor  is 
there  anything  to  restrain  him  from  selling  to  the  creditor, 
who  cannot  be  in  a  worse  position  than  anv  other  purchaser. 
If  a  petition  had  been  presented  within  fourteen  days,  the 
only  claim  which  the  trustee  could  have  had  would  have 
been  to  make  the  sheriff  hand  over  the  proceeds  of  the  sale 
to  him,  and  I  think  it  follows  that  he  cannot  be  entitled  to 
more  than  the  proceeds  if  the  petition  is  not  presented  till 
after  the  fourteen  days  have  elapsed. 

Nor  do  I  think  it  makes  any  difference  that  the  sale  in  this 
case  was  made  by  two  bills  oi  sale  on  the  4th  and  the  7th  of 
July.  It  appears  to  me  that  according  to  the  true  construc- 
tion of  the  87th  section,  the  sheriff  is  to  go  on  selling  till  he 
has  realized  enough  to  satisfy  the  execution,  and  if  the 
debtor's  goods  are  in  different  houses,  and  the  sheriff  sells 
the  goods  in  one  house  on  Monday,  it  cannot  be  intended 
that  ne  should  stop,  and  not  sell  the  goods  in  the  other  house 
on  Tuesday.  In  my  opinion  all  sales  made  to  satisfy  one 
writ,  after  the  goods  have  been  seized  under  it,  are  within 
the  protection  of  the  87th  section,  whether  made  on  the  same 
day  or  not. 

W^  come  then  to  what  is  the  real  question  in  the  case. 
Who  is  entitled  to  the  proceeds  under  the  circumstances  of 
the  present  case  ?    Sub-sect.  5  of  the  6th  section  makes  every 
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Bale  by  a  sheriflf  an  act  of  bankruptcy,  and  therefore  void  as 
438]  regards  the  execution  *creditor.  Then  the  effect  of 
sect.  87  18  that  the  sheriff  shall  be  protected,  and  that  the 
purchaser  shall  be  protected,  but  it  does  not  say  that  the 
execution  creditor  shall  also  be  protected.  During  the 
fourteen  days  the  money  belongs  to  the  trustee  if  notice 
of  a  petition  in  bankruptcy  is  given  within  that  time; 
therefore  in  that  case  it  is  void  as  regards  the  execution 
creditor. 

Therefore  the  real  question  is,  What  is  the  meaning  of  the 
words  at  the  end  of  the  87th  section  i  They  are  these :  "But 
if  no  notice  of  such  petition  having  been  presented  be  served 
on  him  within  such  period  of  fourteen  days,  or  if,  such  no- 
tice having  been  served,  the  trader  against  whom  the  peti- 
tion has  been  presented  is  not  adjudged  a  bankrupt  on  such 
petition,  or  on  any  other  petition  of  which  the  sheriff,  high 
bailiff,  or  other  officer  has  notice,  he  may  deal  with  the  pro- 
ceeds of  such  sale  in  the  same  manner  as  he  would  have 
done  had  no  notice  of  the  presentation  of  a  bankruptcy  pe- 
tition been  served  on  him."  No  doubt  those  words  protect 
the  sheriff,  but  do  they  also  mean  that  the  money  which  was 
handed  over  to  the  execution  creditor  (which  money,  so  long 
as  it  remained  in  the  sheriff's  hands,  was  the  property  of  the 
trustee)  shall  become  the  property  of  the  creditor  ?  or  only 
that  the  sheriff  shall  be  protected  in  playing  it  to  him,  and 
that  it  shall  remain  subject  to  the  claim  oi  the  trustee^  so 
that,  in  case  a  petition  m  bankruptcy  should  be  presented 
within  twelve  months,  the  creditor  must  hand  it  over  to  him  i 
In  my  opinion,  if  the  legislature  had  meant  by  that  section 
to  make  that  valid  which  by  a  previous  section  they  had  de- 
clared to  be  void,  they  would  nave  said  so  in  clearer  terms. 
Eeference  has  been  made  in  the  argument  to  the  73d  section 
of  the  Bankruptcy  Act,  1861 ;  that  was  certainly  an  easier 
section  to  construe  than  the  section  in  the  late  act.  It  enacts 
that  the  sheriff  "shall,  at  the  end  of  seven  days  after  the 
sale,  pay  over  the  proceeds,  or  so  much  as  dught  to  be  i)aid 
to  the  execution  creditor,  who  shall  be  entitled  thereto  not- 
withstanding such  act  of  bankruptcy,  unless  the  debtor  be 
adjudged  a  bankrupt  within  fourteen  days  from  the  day  of 
the  sale."  Those  words  are  plain  enough ;  but  there  are  no 
similar  words  in  the  87th  section  of  the  late  act,  and  the 
court  is  left  to  infer  what  was  the  intention  of  the  legislature. 
It  was  contended  on  one  side  that  the  legislature  did  not  in- 
439]  tend  to  alter  the  law  as  to  the  effect  of  the  *payment 
to  the  creditor ;  on  the  other  side  it  was  contended  that  the 
legislature  did  mean  to  alter  it.     The  mere  change  in  the 
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language  of  the  section  would  not  be  conclusive  to  my  mind 
that  the  legislature  intended  to  alter  the  law  in  this  respect ; 
for  there  are  other  instances  in  the  act  where  the  language 
has  been  varied  without  any  change  being  made  in  the  law. 
But  in  the  present  instance  I  think  it  would  require  some 
express  words  to  make  that  valid  which  a  previous  section 
had  declared  to  be  invalid.  If  the  legislature  meant  that  the 
execution  creditor  should  be  entitled  to  keep  the  money 
after  the  expiration  of  the  fourteen  days,  they  would  have 
said  that  after  that  time  the  seizul^e  and  sale  should  cease  to 
be  an  act  of  bankruptcy.  But  it  remained  an  act  of  bank- 
ruptcy, and  as  such  it  would  invalidate  all  subsequent 
dealings  with  the  bankrupt's  property  if  a  petition  for  adju- 
dication was  presented  within  twelve  months;  and  if  all 
subsequent  transactions  are  rendered  invalid  by  it,  it  would 
seem  inconsistent  and  unreasonable  that  the  transaction  itself 
which  is  an  act  of  bankruptcy  should  not  be  invalid.  It  is 
true  that  under  the  73d  section  of  the  act  of  1861  the  pay- 
ment to  the  execution  creditor  was  made  valid,  but  that  does 
not  appear  to  me  a  very  reasonable  enactment.  It  seems 
much  more  reasonable  that  the  whole  transaction  should  be 
void  as  regards  the  execution  creditor.  I  think,  therefore, 
that  in  this  case  the  appellant,  although  he  has  a  right  to 
the  goods  purchased,  is  not  entitled  to  Seep  the  proceeds  of 
the  sale.  He  must,  however,  be  allowed  what  he  paid  for 
the  expenses  of  the  sheriff.  The  order  of  the  Registrar  will 
therefore  be  varied,  and  it  must  be  declared  that  the  appel- 
lant should  pay  to  the  trustee  the  sum  of  £605  3*.  There 
will  be  no  costs  of  the  appeal. 

April  15.  The  case  was  reargued  before  the  full  court  at 
the  request  of  both  parties,  in  lieu  of  an  appeal  to  the  House 
of  Lords. 

Mr.  Little^  Q.C.,  and  Mr.  Rohson^  for  the  appellant:  The 
whole  case  really  turns  upon  the  question  whether  an  exe- 
cution levied  by  seizure  and  sale,  which  is  made  an  act 
of  bankruptcy  *by  the  5th  sub-section  of  the  6th  [440 
section  of  the  Bankruptcy  Act,  1869,  is  for  that  reason 
altogether  a  void  act  against  the  trustee.  We  contend  that 
it  is  not. 

Under  the  Bankruptcy  Act,  1861,  the  seizure  by  the 
sheriflE  was  made  an  act  of  bankruptcy;  tlierefore  it  was 
necessary  to  insert  special  words  to  give  validity  as  against 
the  assignees  in  bankruptcy  to  the  sxibsequent  sale  and  pay- 
ment of  the  proceeds  by  the  sheriff  to  the  execution  creditor, 
and  this  was  done  by  the  73d  section  of  that  act  in  cases 
wliere  tlii»re  was  no  adjudication  of  bankruptcy  within  four- 
9  Eng.  Rep.  68 
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teen  days.  But  by  the  act  of  1869,  sect.  6,  sub-sect.  6,  tlie 
act  of  bankruptcy  is  not  completed  till  the  sale.  The  exe- 
cution creditor  who  has  effected  a  seizure  has  a  security  on 
the  goods  which  cannot  be  taken  away  without  express 
words.  The  title  of  the  trustee  does  not  commence  till  the 
act  of  bankruptcy  is  ''  completed"  (sect.  11),  and  the  act  of 
bankruptcy  is  not  completed  till  tne  goods  are  delivered 
and  the  money  paid  to  the  sheriff.  As  soon  as  that  is 
done  the  debt  is  gone ;  the  relation  of  debtor  and  credi- 
tor is  destroyed,  and  the  proceeds  of  the  sale  are  held 
by  the  sherin  in  trust  for  tne  execution  creditor,  who  can 
recover  them  in  an  action  for  money  had  and  received: 
Swain  v.  MorlandQ);  Mbrland  v.  Pellatt{^)\  HiggiTiSY, 
McAdam  (*). 

There  is  no  reason  why  an  act  of  bankruptcy  should  be 
in  all  cases  in  itself  void.  It  is  nowhere  made  so  bv  act  of 
Parliament.  It  is  true  that  acts  of  the  debtor  himself,  such 
as  an  assignment  of  all  his  goods,  and  payments  by  way  of 
fraudulent  preference,  are  void,  because  they  are  voluntary 
acts  to  defeat  the  other  creditors ;  but  an  execution  is  not 
an  act  of  the  debtor,  but  an  act  of  the  creditor  in  invitum, 
which  he  has  a  perfect  right  to  do.  Therefore  the  proceed- 
ings under  it  are  valid,  except  so  far  as  they  are  made  void 
by  express  words.  It  is  clear  that  for  some  purposes  an 
execution  levied  by  seizure  and  sale  is  not  void,  for  it  is  ad- 
mitted that  the  sheriff  can  give  a  good  title  to  the  purchaser 
of  the  goods,  even  though  he  has  notice  of  a  petition  in 
bankruptcy.  The  95th  section  of  the  act  expressly  gives 
441]  protection  to  bona  fide  *executions,  "subject  and 
without  prejudice  to  the  provisions  of  this  act  relating  to  the 
proceeds  of  the  sale  and  seizure  of  goods  of  a  trader;"  that 
IS,  the  provision  respecting  the  retention  of  the  proc^ds  for 
fourteen  days;  but  oeyond  that  period  there  is  nothing  in 
any  part  of  the  act  to  interfere  with  the  execution  creditor's 
rirfit :  Ex  parte  Rocke  (*). 

Mr.  De  Oex^  Q.C.,  and  Mr.  Romer^  for  the  trustee:  If 
the  title  of  the  execution  creditor  in  this  case  is  upheld,  it 
will  be  the  first  case  in  which  it  has  been  held  that  a  title 
can  be  made  through  an  act  of  bankruptcy.  It  has  always 
been  taken  for  granted  that  acts  of  bankruptcy  are  void  in 
themselves.  The  doctrine  rests  on  no  positive  enactment, 
but  upon  the  policy  of  the  bankrupt  laws.  No  distinction 
has  ever  been  drawn  between  acts  of  the  bankrupt  himself 
and  those  of  creditors  against  him,  and  there  is  no  differ- 

(')  1  Brod.  A  B.,  370.  (»)  3  Y.  <fe  J.,  1,  1.3. 

(*)  8  B.  «fe  C,  722.  rt  Law  Rep.,  0  Cli.,  795. 
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ence  in  j)rinciple  between  them.  An  assignment  by  a  debtor 
of  all  his  estate  is  not  illegal  or  fraudulent  in  itself,  and  it 
would  not  be  void  unless  it  were  an  act  of  bankruptcy,  and 
the  same  may  be  said  of  what  is  called  a  fraudulent  prefer- 
ence of  a  creditor ;  it  is  only  the  fact  that  these  acts  are 
made  acts  of  bankruptcy  that  makes  them  void.  It  all  de- 
pends on  the  ijolicy  oi  the  bankrupt  law,  which  is,  that 
where  a  man  is  in  such  a  condition  tnat  he  cannot  pay  all 
his  creditors  in  full,  one  creditor  ought  not  to  be  paid  in 
full  and  the  others  get  nothing.  The  same  applies  equally 
to  an  execution,  although  it  is  levied  in  invitum :  Belcher 
V.  Magnay  (*) ;  Ex  parte  Pearson  (").  The  opinion  of 
Baron  Martin,  in  Slater  v.  Finder  ('),  is  distinctlv  in  our 
favor.  The  fact  of  the  omission  in  sect.  87  of  the  words 
"who  shall  be  entitled  thereto,  notwithstanding  such  act 
of  bankruptcy,"  are  conclusive  as  to  the  intention  of  the 
legislature.  The  95th  section  has  no  application  to  execu- 
tions which  are  in  themselves  acts  of  bankruptcy:  Ex 
parte  Key  (*). 

Mr.  IMtley  in  reply. 

*May8.  Lord  Cairns,  L.C:  .  The  facts  in  this  [442 
case  are  very  simple,  and  may  be  stated  without  detaU  ;  but 
the  question  raised  is  one  of  great  general  importance  under 
the  Bankruptcy  Act  of  1869. 

The  bankrupt  is  a  trader.  The  appellant,  on  the  30th  of 
June,  18T3,  recovered  Judgment  against  him  for  a  debt  ex- 
ceeding £600,  and  on  the  same  day  a  fi.  fa,  issued,  and  the 
sheriff  seized  under  the  judgment.  The  goods  seized  were 
assigned  to  the  appellant,  the  execution  creditor,  who  paid 
the  sheriff  the  purchase-money,  and  the  sheriff,  after  deduct- 
ing rent  and  poundage,  paid  back  to  the  appellant  the  sum 
for  which  the  levy  was  made.  All  this  took  place  more 
than  fourteen  days'  before  the  petition  in  bankruptcy  was 
presented  on  the  1st  of  August,  1873.  There  is  no  attempt 
now  made  to  impeach  the  regularity  or  good  faith  of  the 
assignment  to  the  execution  creditor,  and  the  case  is  practi- 
cally the  same  as  if  the  goods  seized  had  been  sold  to  a 
stranger,  and  the  execution  creditor  had  been  paid  his  debt 
out  of  the  proceeds. 

The  question  is,  under  the  circumstances  I  have  stated, 
can  the  execution  creditor  retain  the  amount  which  has 
been  paid  to  him,  and  is  the  trustee  in  bankruptcy  entitled 
to  recover  either  that  amount  or  the  goods  seized  ? 

The  6th  section  of  the  Bankruptcy  Act,  1869,  provides 

(>)  12  M.  A  W.,  102.  (0  Law  Rpp.,  6  Ex.,  237. 

(»)  Law  Rpp.,  8  Ch.,  667.  ("*)  Law  Rep.,  10  Eq.,  432. 


540  CHANCERY  APPEALS.  [L.  R. 

mi  Ex  parte  yUlara.    In  re  Rogers.  L.C.  AL.JJ. 

that  one  of  the  acts  or  defaults  which  shall  be  deemed  to  be 
an  act  of  bankruptcy  shall  be  when  an  execution  issued 
*' against  the  debtor  on  any  legal  process  for  the  purpose  of 
obtaining  payment  of  not  less  than  £50,  has  in  the  case 
of  a  trader  been  levied  by  seizure  and  sale  of  his  goods ;" 
and  the  11th  section  provides,  *'that  the  bankruptcy  of  a 
debtor  shall  be  deemed  to  have  relation  back  to,  and  to 
commence  at,  the  time  of  the  act  of  bankruptcy  being 
completed  on  which  the  order  is  made  adjudging  him  to  be 
bankrupt." 

It  is  necessary  to  consider  whether  these  sections  making 
the  suffering  of  a  levy  by  seizure  and  sale  an  act  of  bank- 
ruptcy avoid  or  make  inoperative  the  seizure  and  sale  itself, 
ana  in  my  opinion  they  do  not.  It  is  true  that  under  this, 
as  under  previous  statutes  of  bankruptcy,  two  acts  are 
443]  specified,  which  if  done  by  the  *b2uikrupt  are  not  only 
acts  of  bankruptcy,  but  are  also,  if  followed  by  bankruptcy, 
void.  One  is  a  conveyance  or  assignment  of  the  bankrupt's 
property  for  the  benefit  of  creditors,  and  the  other  is  a  con- 
veyance or  assignment  fraudulent,  or  by  way  of  fraudulent 
preference.  It  is  to  be  observed  that  as  to  one  of  these  acts, 
namely,  a  conveyance  or  assignment  by  way  of  fraudulent 

Preference,  special  provisions  have  always  been  made  in 
ankruptcy  legislation,  making  such  a  conveyance  or  as- 
signment void  by  express  enactment,  and  reducing  it  accord- 
ingly ;  and  as  to  the  other,  namely,  a  conveyance  in  trust 
for  all  creditors,  it  has  been  held  from  the  earliest  times  of 
bankruptcy  law  that  as  the  effect  of  such  a  conveyance 
must  be  to  delay  or  defeat  creditors,  the  law  will  presume 
an  intention  to  delay  or  defeat  creditors,  and  the  convey- 
ance would  therefore  be  invalid  as  against,  and  perhaps 
even  without  reference  to,  the  policy  of  the  bankruptcy 
laws ;  while  as  regards  both  these  acts  it  is  to  be  observed 
that  they  are  the  voluntary  acts  of  the  bankrupt,  and  on 
the  same  principle  that  they  were  originally  styled  "acts" 
of  bankruptcy,  may  fairly  be  avoided  and  reduced,  so  as  to 
bring  back  into  the  general  estate  the  property  affected  by 
them.  An  execution,  on  the  other  hand,  levied  against  the 
goods  of  a  trader  by  his  creditors,  is  the  act  not  of  the 
trader  but  of  the  creditor,  and  the  creditor  on  his  part  is 
doing  nothing  which  is  censurable,  either  moral Iv  or 
legally.  He  is  simply  using  the  process  of  law  which  "he  is 
entiled  to  use,  and  nothing  short  of  express  words  would, 
in  my  opinion,  be  adequate  to  cut  down  or  deprive  him  of 
the  effect  of  an  execution  which,  ex  concessis^  he  was  enti- 
tled as  of  right  to  put  in  force.     But  there  is  another  con- 
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sideration,  which,  as  it  seems  to  me,  makes  a  marked 
difference  between  the  case  of  a  general  or  fraudulent  con- 
Teyance  by  a  bankrupt,  and  the  case  of  an  execution  levied 
adversely  upon  his  goods.  In  the  case  of  a  general  convey- 
ance or  assignment  which  drfeats  or  delays  creditors,  tne 
conveyance  or  assignment  must  either  be  wholly  set  aside 
or  must  remain  entirely  effective ;  there  is  no  ma  media. 
Bankruptcy,  if  the  conveyance  is  not  set  aside,  would  have 
nothing  to  operate  upon,  and  would  be  a  mockery.  So 
also  in  the  case  of  a  fraudulent  preference,  if  the  fraudu- 
lent preference  is  not  avoided  it  remains  valid,  and  the 
♦property  is  absolutely  withdrawn.  There  is  no  qual:  [444 
ined  or  conditional  mode  or  measure  of  redress  pointed  out. 
But  in  the  case  of  a  seizure  and  sale  it  is  altogether  different. 
The  act  of  1869  has  expressly  provided  by  tlie  87th  section 
that  in  the  case  of  such  a  sale  the  sheriff  is  to  hold  the  pro- 
ceeds of  sale  in  his  hands  for  fourteen  days,  and  if  he  has 
notice  during  that  time  of  a  bankruptcy  petition  presented 
against  the  trader  he  is  to  hold  the  proceeds,  after  deducting 
expenses  for  the  trustee  in  bankruptcy,  and  it  is  only  in 
cases  where  during  these  fourteen  days  he  has  no  such  no- 
tice, that  he  may  at  the  end  of  the  time  hand  over  the  pro- 
ceeds to  the  execution  creditor,  which  is,  in  fact,  what  was 
done  in  this  case. 

This  appears  to  me  to  be  the  very  clear  and  sufficient  ma- 
chinery given  by  the  act  itself,  for  the  purpose  not  of  ren- 
dering invalid  tne  execution,  or  seizure  or  sale,  but  of  giving 
to  creditors  of  a  trader  a  limited  and  qualified  right  to  arrest 
the  proceeds  of  sale,  if  they  choose  to  do  so  witn  diligence. 
The  convenience  of  such  an  arrangement  is  obvious,  and 
if  it  had  been  intended  by  the  legislature,  in  making 
seizure  and  sale  of  the  goods  of  a  trader  an  act  of  bank- 
ruptcy, to  make  the  seizure  and  sale  always  and  ipso  facto 
invalid,  as  against  a  bankruptcy  supervening,  it  would, 
in  my  opinion,  have  been  much  better,  and  much  more 
natural,  and  it  would  certainly  have  been  much  more  sim- 
ple, to  have  enacted  at  once  that  there  should  be  no  process 
by  seizure  and  sale  against  the  goods  of  a  trader  in  any  case 
whatever. 

The  conclusion  which  I  draw  from  the  sections  of  the  act 
to  which  I  have  referred  is  fortified  by  the  other  provisions 
of  the  act.  I  cannot  find  in  the  16th  and  17th  sections  any 
words  which  would  vest  in  the  trustee  either  the  property 
itself,  the  completed  sale  of  which  to  a  third  party  is  made 
the  commencement  of  the  bankruptcy,  or  the  proceeds  of 
the  sale,  which  never  belonged  to  the  bankrupt.    The  95th 
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section  also  appears  to  me  to  assame  that  the  seizure  and 
sale  of  the  goods  of  a  trader  had  not  been  made  invalid  by 
the  earlier  portion  of  the  statute,  but  that  certain  quali- 
fied provisions  only  had  been  made  with  regard  to  the 
proceeds  of  sale.  On  the  whole  I  am  of  opinion  that  the 
trustee  in  bankruptcy  has  in  this  case  no  right  to  recover 
445]  either  the  goods  or  the  *proceeds,  and  that  the  sum- 
mons before  the  Registrar  ougnt  to  have  been  dismissed 
with  costs. 

Sir  W.  M.  James,  L.  J.:  I  entirely  concur  in  the  conclu- 
sion to  which  the  Lord  Chancellor  has  arrived.  It  appears 
to  me  that  if  the  case  had  rested  solely  on  the  language  of 
the  6th  sub-section  of  the  6th  section  of  the  Bankruptcy 
Act,  1869,  by  which  an  execution  for  a  sum  exceeding  £60 
levied  by  seizure  and  sale  is  made  an  act  of  bankruptcy,  it 
would  have  been  the  duty  of  the  court  if  possible  to  con- 
strue the  words  of  that  enactment  so  as  not  to  render  invalid 
the  act  of  the  sheriff,  done  in  strict  obedience  to  the  law,  or 
the  title  of  the  purchaser  derived  from  the  law.  And  I  think 
that  the  court  can  so  construe  those  words  as  not  to  render 
the  act  of  the  sheriff  or  the  title  of  a  purchaser,  which  is  de- 
rived from  a  sale  made  by  him,  invalid,  by  calling  in  aid 
the  language  of  the  11th  section,  which  enacts  that  tne  bank- 
ruptcy of  a  debtor  shall  be  deemed  to  have  relation  back  to, 
and  to  commence  at  the  time  of  the  act  of  bankruptcy,  or 
the  first  of  the  acts  of  bankruptcy,  *'  being  completed,"  and 
treating  the  completed  sale  as  the  act  of  bankruptcy,  at  the 
time  of  which  the  bankruptcy  is  to  be  deemed  to  commence. 
If  the  act  of  bankruptcy  is  the  act  of  the  bankrupt  himself, 
then  the  title  of  the  trustee  relates  back  to  the  moment  of 
the  commencement  of  the  act  done  by  him ;  but  if,  as  in  the 
present  case,  it  is  not  a  voluntary  act  of  the  bankrupt,  but  a 
proceeding  in  invitwm,  it  relates  back  only  to  the  moment 
after  the  completion  of  the  transaction  which  constitutes  the 
act  of  bankruptcy. 

But  it  is  not  necessary  to  rely  upon  that  view,  because  it 
is  expressly  provided  in  a  subsequent  section  of  the  act  (the 
96th)  that  an  execution  executed  in  good  faith  shall  not  be 
void,  that  is,  the  act  of  seizure  and  sale  is  good  in  itself,  but 
"without  prejudice  to  the  provisions  of  the  act  relating  to 

nd  seizure  of  goods  of  a  trader." 


the  proceeds  of  the  sale  and 

Therefore  the  ordinary  legal  consequences  after  execution 
must  follow,  and  the  proceeds  must  be  handed  over  to  the 
execution  creditor,  except  so  far  as  the  aot  has  interfered 
with  those  legal  consequences.  They  are  interfered  with  by 
the  87th  section,  which  enacts  that  the  sheriff  shall  retain 
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the  proceeds  for  fourteen  days  to  enable  the  general  credi- 
tors to  serve  *him  with  notice  of  a  bankruptcy  peti-  [446 
tion.  Daring  that  period  only  the  rights  of  the  execution 
creditor  are  interfered  with,  and  I  am  of  opinion  that  that 
provision  is  the  limit  of  the  right  of  the  general  creditors  in 
this  case. 

Sib  G.  Mellish,  L.  J.:  I  am  glad  that  my  first  impres- 
sion of  the  law  in  this  case  has  been  corrected.  No  doubt 
the  foundation  of  my  opinion  was  that  I  treated  the  legisla- 
ture as  having  made  the  act  of  bankruptcy  itself  void,  un- 
less there  was  something  in  the  act  to  the  contrary.  I 
considered  that  I  could  not  decide  otherwise  consistently 
with  Baron  Martin's  opinion  as  to  the  effect  of  the  87th  sec- 
tion, in  Slaier  v.  Pinaeri^) ;  and  it  did  not  occur  to  me  to 
question  the  rule  laid  down  by  that  eminent  judge,  which 
had,  as  I  believed,  been  received  with  satisfaction  by  the 
profession.  As,  however,  a  more  careful  consideration  of 
the  act  has  satisfied  the  other  members  of  the  court  that  the 
fact  of  an  execution  being  made  an  act  of  bankruptcy  does 
not  necessarily  make  it  void,  it  follows  that  the  execution 
creditor  is  entitled  in  this  case  to  have  the  benefit  of  his 
execution. 

Solicitors:  Mr.  O.  L.  Norman;  Messrs.  E.  L  Sydney 
&  Son. 

O  LawRep.,  6Ex.,  28Y. 


[Law  Reports,  9  Chancery  Appeals,  447.] 
L.JJ.,    March  11,  1874. 

*Caballero  V.  Henty.  [447 

[1872    C.    107.] 
Vendor  and  Purchtuer — Specific  Perfcrmance — Tenancy — Inquiry, 

The  conditions  of  sale  of  a  public-house  stated  that  it  was  in  the  occupation  of  a 
tenant  A  brewer,  intending  to  use  the  public-house  for  the  sale  of  his  beer,  agreed 
to  buy  it.  He  afterwards  learnt  that  it  was  under  lease  to  another  brewer  for  a  term 
of  which  eight  years  were  unexpired : 

ffdd^  (affirming  the  decree  of  the  Master  of  the  Rolls),  that  the  purchaser  was  not 
bound  to  ascertain  from  the  tenant  the  terms  of  his  tenancy ;  and  that  in  such  a  case 
the  vendor  could  not  enforce  specific  performance. 

James  v.  Lichjleid  {})  observed  upon. 

The  plaintiff  in  this  case,  on  the  30th  of  October,  1871,  put 
up  for  sale  by  auction  at  Arundel  certain  property.  Lot  6  of 
wnich  was  in  the  particulars  described  as  ''  All  that  capital 
freehold  full-licensed  public-house  linown  as  The  General 

Q)  Law  Rep.,  9  Eq.,  51. 
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Abercrombie,  situate  in  Queen  Street,  Arundel,  aforesaid,  as 
the  same  is  now  in  the  occupation  of  Mr.  T.  W.  Slatter  at 
the  low  rental  of  £20  per  annum,  together  with  the  two  cot- 
tages at  the  back,  eacn  let  at  25.  per  week,  as  the  same  are 
now  in  the  occupations  of  Burnand  and  Stillwell ;"  and  in 
the  conditions  of  sale  it  was  stated  that  "  the  properties  are 
sold  subject  to  the  several  tenancies  now  existmg.  ' 

The  defendants  were  brewers  at  Chichester,  and  inferring 
(as  they  stated)  that  the  tenancy  of  Slatter  was  from  year 
to  year,  and  wishing  to  buy  the  public-house  for  the  purpose 
of  extending  their  business,  they  directed  one  Peat  to  attend 
at  the  sale  as  their  agent  and  buy  it  for  them.  The  public- 
house  was,  however,  in  fact,  under  lease  to  an  Arundel 
brewer  for  twenty-one  years  from  1859.  It  appeared  that  at 
the  auction  the  lease  was,  at  the  suggestion  of  some  one, 
read  out  by  the  auctioneer ;  but  there  was  much  noise  and 
confusion  m  the^  room,  and  the  defendants'  agent  asserted 
that  he  did  not  hear  the  lease  read.  The  auction  proceeded, 
and  the  defendants'  agent  was  declared  the  purchaser  of  Lot 
6  for  £600.  He  paid  the  deposit,  and  signed  an  agreement 
448]  *for  the  purchase,  which  agreement  contained  no  refer- 
ence to  the  lease.  An  abstract  of  title  was  delivered,  and 
the  purchasers'  solicitors  made  several  requisitions,  one  of 
which  was : 

"The  fifth  condition  states  the  properties  are  sold  *  sub- 
ject to  the  tenancy  now  existing ;'  the  tenancy  now  existing, 
if  any,  should  be  shown,  and  counterpart  of  any  agreement 
(if  any  such  exists)  produced.  An  abstract  of  such  docu- 
ment, moreover,  snould  be  furnished  to  complete  the  ab- 
stract." 

Answer. 

"There  has  been  a  lease  granted,  which  will  expire  in 
about  nine  years.  Madame  Caballero' s  former  solicitor, 
who  prepared  the  lease,  is  dead  ;  seareh  has  been  made  for 
the  counterpart  amongst  his  deeds,  but  it  cannot  be  found. 
Mr.  Constable,  the  brewer,  has  the  lease." 

In  reply  to  this,  on  the  23d  of  November,  1871,  the  pur- 
chasers solicitors  urged  a  search  for  the  counterpart  lease, 
a  copy  of  which  was,  after  other  correspondence,  sent  on 
the  20th  of  December.  Further  correspondence  took  place 
as  to  other  objections  to  the  title ;  and  the  purchasers'  soli- 
citors then  laid  the  papere  before  a  conveyancing  counsel. 
On  the  19th  of  January  they  wrote  requiring  the  lease  (if 
valied)  to  be  surrendered.  The  vendor's  solicitors  answered 
that  the  lease  was  valid,  and  refused  to  obtain  a  surrender. 


VoL  IX.]  CHANCERY  APPEALS.  545 

L.JJ.  Caballero  v.  Henty.  1874 

After  more  correspondence  the  bill  in  this  suit  was  filed  by 
the  vendor,  praying  specific  performance. 

The  Master  of  the  KoUs,  Sir  Qt.  Jessel,  dismissed  the' bill 
with  costs,  and  the  plaintiff  appealed. 

Mr.  Roaiburgh^  Q.C.,  and  Mr.  W,  A.  Clarlc^  for  the  plain- 
tiff, contended  that  the  purchasers'  agent  heard  the  lease 
read,  and  that  their  solicitors  knew  all  about  it.  Moreover 
the  particulars  showed  that  there  was  a  lease,  and  then  the 

?urcnasers  were  bound  to  inquire  of  the  tenant :  Daniels  v. 
)amsonC) ;  James  v.  Lichfield  (") ;  Bailey  v.  Richard- 
son (*).  The  property  was  stated  to  be  in  the  possession  of 
a  tenant,  and  that  is  notice  of  a  lease :  Taylor  v.  Siibherti^). 

♦[The  Lord  Justice  James  referred  to  Sugden^  s  Ven-  [449 
dors  and  Purchasers  as  to  notice  of  a  tenancy  affecting  a 
purchaser  (*).] 

Moreover,  after  the  purchasers  were  aware  that  the  lease 
was  for  this  term  of  years,  they  did  not  object  on  that 
ground,  and  continued  for  nearly  two  months  to  negotiate. 

Mr.  Waller^  Q.C.,  and  Mr.  Stallard^  for  the  defendants, 
were  not  called  upon. 

Sir  W.  M.  James,  L.J.:  The  judgment  of  the  Master  of 
the  Rolls  is,  in  my  opinion,  penectly  right,  and  it  appears 
to  me  that  this  case  is  perfectly  clear.  [His  lordship  then 
stated  the  facts  of  the  case :] 

The  defendants  are  brewers,  and  they  authorized  their 
agent  to  go  to  the  sale  and  bid  for  this  property,  which  they 
intended  to  buy,  no  doubt,  in  the  ordinary  way  in  which 
brewers  buy  public-houses,  for  the  purpose  of  supplying  it 
with  beer. 

Their  agent  was  not  authorized  to  buy  a  public-house  with 
a  lease  for  eight  years  to  another  brewer  ;  in  fact,  it  was  the 
last  thing  he  would  have  been  authoiized  to  do.  He  says 
that  he  did  not  hear  the  lease  read  ;  but  even  if  we  assume 
that  he  did  hear  it,  and  then  signed  the  agreement,  still,  in 
the  signed  agreement  there  is  no  reference  to  the  lease.  In 
that  state  of  things,  it  appears  to  me  that  the  defendants  are 
not  bound  to  take  this  property,  which  was  subject  to  a  lease 
to  another  brewer  for  eight  years,  at  £20  a  year. 

There  is  no  pretence  for  the  case  made  by  the  plaintiff, 
that  a  person  who  wants  to  buy  such  property,  and  has 
notice  of  the  occupation  of  a  tenant,  is  bound  to  go  and  in- 
Quire  of  the  tenant  what  is  the  nature  of  his  tenancy.  For 
tnis  proposition  TizT/i^^  v.  iicA^Z^(*)  was  cited  as  an  author- 

(»)  16  Ves..  249.  (*)  2  Ves.,  437. 

(«)  Law  Rep.,  9  Eq.,  61.  (»)  7th  Ed.,  p.  746;  14th  Ed.,  p.  774. 

(»)  9  Hare,  7S4.  («)  Law  Rep.,  9  Eq.,  61. 

9  Eng.  Rep.  69 
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ity.  In  that  case  there  certainly  are  some  dicta  which  nearly 
go  to  that  extent,  and  which  support  the  notion  that  the 
doctrine  of  Daniels  v.  Damson  (*)  applies  as  between  vendor 
and  purchaser,  and  whilst  the  matter  still  rests  in  contract. 
It  is  not  necessary  now  to  deal  with  that  case,  but  I  am  not  at 
450]  present  prepared  to  assent  to  any  such  ^proposition. 
The  doctrine  in  question  seems  to  me  to  refer  to  equities  be- 
tween the  purchaser  and  the  tenant  when  the  legal  estate  has 
passed,  and  to  have  nothing  to  do  with  the  rights  and  lia- 
bilities of  vendors  and  purchasers  between  themselves.  If 
there  is  anything  in  the  nature  of  the  tenancies  which  affects 
the  property  sola,  the  vendor  is  bound  to  tell  the  purchaser, 
and  to  kt  him  know  what  it  is  which  is  being  sold  ;  and  the 
vendor  cannot  afterwards  say  to  the  purchaser,  '*  If  you  had 
gone  to  the  tenant  and  inquired,  you  would  have  found  out 
all  about  it." 

During  the  argument  I  referred  to  a  passage  in  Sugden^s 
Vendors  and  Purchasers  ('),  which  seems  to  show  that  a 
purchaser  is  not  bound  to  go  to  the  tenant  to  inquire. 

At  all  events,  the  vendor  cannot  enf  ore  such  an  agreement 
as  this. 

His  lordship  then  stated  the  facts  as  to  the  alleged  waiver 
by  the  defendants,  and  came  to  the  conclusion  that  the  plain- 
tiff could  not  enforce  an  agreement  in  which  he  had  so  com- 
pletely misdescribed  the  projHjrty;  and  that  the  Master  of 
the  Rolls  was  right  in  dismissing  the  bill  with  costs. 

Sir  G.  Mellish,  L.J.,  was  of  the  same  opinion.  His 
Lordship  thought  that  the  misdescription  was  such  that  the 
vendor  could  not  have  enforced  the  agreement ;  nor  had  the 
purchasers,  by  their  conduct,  adopted  the  ajjreement  subject 
to  the  alteration.    The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff :  Messrs.  Rovth  &  Stacey. 
Solicitors  for  the  defendants :  Messrs.  Holmes  &  Son. 

0)  16  Vee.,  249.  («)  7th  Ed.,  p.  745 ;  14th  Ed.,  p.  774. 


[Law  Reports,  9  Chancery  Appeals,  451.] 
L.JJ.,  March  10,  1874. 

451]  *WiLT8  AND  Berks  Canal  Navigation  Company  v. 
Swindon  Water- works  Company. 

[1871    W.     1.] 

Riparian  Proprietors — Canal  Company — Use  of  Water — Damage — Selling  Water. 

A  canal  company,  having  under  their  act  power  to  snpply  their  canal  with  water 
from  the  neighboring  streams,  bought  a  mul  and  turned  the  mill  stream  into  the 
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canal.  Many  years  afterwards  a  water-works  company  diverted  part  of  the  mill 
stream,  and  thereby  supplied  with  water  a  neighboring  town : 

Htldt  that  the  canal  company,  both  nnder  their  act  and  as  owners  of  the  mill,  were 
riparian  proprietors,  and  had  power  to  prevent  the  unlawful  use  of  the  water  by 
other  riparian  proprietors,  and  that  the  supply  of  a  neighboring  town  was  such  an 
unlawful  use : 

Held^  that  as  the  defendants  claimed  a  right  so  to  use  the  water,  the  plainti£fi3  were 
not  (in  order  to  support  their  bill)  obliged  to  prove  actual  damage  to  the  canal : 

Hddf  that  the  canal  company  had  not  a  right  to  require  more  water  than  they 
wanted  for  the  purposes  of  the  canal. 

JSemble,  nevertheless,  that  the  canal  company  misht  sell  any  surplus  water  which 
remained  after  they  had  used  it  for  the  purposes  of  me  canal. 

Decree  of  Malins,  V.C,  reversed. 

By  an  act  35  Geo.  3,  c.  lii.,  the  Company  of  Proprietors 
of  the  North  Wilts  Canal  Navigation  were  empowered  to 
make  and  keep  navigable  a  canal  from  the  Thames,  near 
Abingdon,  to  the  Kennett  and  Avon  Canal  near  Trowbridge, 
and  also  certain  cuts  or  branches  to  the  canal,  and  to  supply 
the  said  canal  and  cuts  or  branches  respectively,  whilst  the 
same  should  be  making,  and  at  all  times  for  ever  aft^r  the 
same  should  be  made,  with  water,  from  all  such  springs  as 
should  be  found  in  making  the  same,  and  from  all  rivers, 
springs,  brooks,  streams,  and  watercourses  whatsoever, 
which  were  or  should  be  found  within  the  distance  of  2,000 
yards  from  any  part  of  the  said  canal  or  cuts  respectively, 
or  from  any  reservoir  or  reservoirs  belonging  thereto,  to  be 
made  as  therein  mentioned,  and  for  that  purpose  to  cleanse, 
scour,  deepen,  enlarge,  or  straighten  any  such  rivers,  brooks, 
streams,  or  watercourses,  or  any  others  which  might  come 
or  be  brought  into  the  same  ^respectively,  and  to  make  [452 
one  or  more  reservoirs  for  the  purpose  of  supplying  the  said 
canal  and  cuts,  or  any  part  thereof,  with  watei;. 

These  powers  were  continued  by  other  acts,  and  by  an 
act  1  &  2  Geo.  4,  c.  xcvii.,  the  North  Wilts  Canal  Company 
and  other  canal  companies  were  united  by  the  name  oi  the 
Company  of  Proprietors  of  the  Wilts  and  Berks  Canal  Nav- 
igation, and  that  comj^any  was  empowered  to  maintain  the 
canal  and  to  supplv  it  with  water,  the  words  used  being 
nearly  the  same  as  those  in  the  old  act. 

The  canal  was  made,  and  from  the  year  1807  down  to  the 
year  1870  one  of  the  chief  sources  of  supply  of  water  to  the 
summit  level  was  a  stream  called  the  Wroughton  Stream. 
In  the  year  1807  the  Canal  Company  bought  a  mill  on  the 
Wroughton  Stream,  called  Wayte's  Mill,  for  the  purpose 
of  obtaining  the  right  of  water,  and  they  then  diverted  the 
stream,  and  though  the  mill  was  no  longer  used  as  such,  the 
Canal  Company  claimed  rights  as  millowners. 

In  the  year  1866  a  company  was  formed  called  the  Swin- 
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don  Water-works  Company,  for  supplying  with  water  the 
town  of  Swindon,  having  a  popiUation  of  7,000  or  8,000, 
brought  there  of  late  years  bv  the  establishment  of  the  Great 
Western  Railway  Company's  works,  and  being  very  badly 
supplied  with  water.  In  fact  the  Canal  Company  had  for 
several  years  before  1867  sold  the  water  of  the  canal  to  the 
railway  company,  for  the  use  of  the  town. 

The  Water- works  Company,  in  1867,  bought  a  mill  called 
Bedford's,  the  wheel  of  which  was  turned  by  one  of  the 
principal  springs  which  flowed  into  the  Wroughton  Stream. 
The  company  pulled  down  the  mill  and  constructed  on  the 
site  a  reservoir,  the  effect  of  which  was  to  divert  into  this 
reservoir,  and  out  of  the  canal,  many  of  the  streams  which 
used  to  flow  into  the  Wroughton  Stream  and  thence  into  the 
canal. 

During  the  severe  drought  of  1870  the  canal  was  so  insuffi- 
ciently supplied  with  water  that  the  traffic  was  for  seven 
weeks  stopped.  The  Canal  Company  complained,  and  the 
Water- works  Company  then  occasionally  (as  the  Canal  Com- 
pany alleged)  allowed  the  water  to  flow  into  the  canal ;  but 
since  November,  1873,  they  had,  as  the  Canal  Company 
alleged,  entirely  cut  off  the  flow. 

The  Canal  Company,  on  the  4th  of  January,  1871,  filed 
453]  the  bill  *in  this  suit  to  restrain  the  Water-works 
Company  from  diverting  the  springs  in  question  from  the 
Wroughton  Stream. 

The  defendants  denied  many  parts  of  the  case  made  by 
the  plaintiffs,  the  conclusions  on  the  evidence  appearing 
from  the  judgments  of  their  lordships.  They  admitted  that 
they  intended  to  continue  the  diversion  of  the  springs  for 
their  own  purposes  and  profits  whenever  the  demand  on 
them  for  water  required  it,  though  they  denied  that  the 
diversion  caused  any  loss  to  the  Canal  Company.  They  de- 
nied that  since  the  10th  of  February,  1871,  they  had,  except 
on  Sundays,  diverted  any  water  from  the  springs  into  their 
reservoir,  but  submitted  that  they  were  entitled  to  do  so. 

It  appeared  that  the  railway  had  carried  off  nearly  all  the 
traffic,  from  the  canal,  and  that  in  1868  the  company  were 
considering  whether  the  canal  could  not  be  closed  and  the 
assets  realized  and  divided.  There  was,  however,  still  some 
traffic  on  the  canal. 

The  Vice-Chancellor  Malins  dismissed  the  bill  with  costs  (*), 
and  the  plaintiffs  appealed. 

Q)  1873.     Dec.  3.  The  litigation  raised  a  question  of  the 

Sir  R.  Malins,  V.C,  after  stating    utmost  public  importance,  because  if 

the  facts  of  the  case,  said  that  the  plaintiffs  were  right,  it  followed 
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*Mr.  J.  Pearscm^  Q.C,  and  Mr.  Rowpell^  for  the  [454 
plaintiffs :  It  majr  be  true  that  our  canal  is  not  very  pros- 
perous, but  that  IS  no  reason  why  we  should  be  deprived  of 


that  this  Canal  Company,  and  every 
other  canal  company  with  similar 
powers — ^and  most  of  the  canal  com- 
panieis  had  such  powers — ^had  a  right 
to  interfere  with  the  use  of  water  to 
such  an  extent,  that  no  water-works 
for  the  supply  of  the  inhabitants  of  a 
district,  or  for  any  other  useful  purpose, 
could  be  established  in  the  neighbor- 
hood of  a  canal  like  this  without  the 
permission  of  the  Canal  Company. 
This,  however,  depended  upon  the 
powers  given  by  the  acts  of  Parliament. 
One  question  was  whether  those  acts 
gave  the  company  the  rights  of  riparian 
proprietors.  His  Honor  entirely  agreed 
with  the  doctrines  laid  down  in  BedUy 
V.  Show,  (6  East,  208) ;  Mason  v.  Hm 
(5  B.  &  Ad.,  1) ;  WrigM  v.  Hmmrd  (1 
S.  &  S.,  190);  Miryyr  v.  OUrnour  (12 
Moo.  P.  C,  131) ;  NuttaU  v.  BracemU 
(Law  Rep.,  2  Ex.,  1);  and  if  he  had 
come  to  the  conclusion  that  the  Canal 
Company  were  riparian  proprietors,  he 
should  probably  upon  the  evidence 
have  held  that  the  water-works  com- 
panv  were  not  making  an  ordinary  use 
of  the  water,  and  must  be  restrained. 
[His  Honor  then  proceeded  :1 
but  what  was  the  intention,  and 
what  must  I  assume  to  have  been  the 
intention,  of  the  legislature  in  _ 
these  powers?  They  must,  in^l7t 
have  been  well  aware  that  the  popula- 
tion of  this  country  was  then  (as  it  has 
been  ever  since)  mcreasing,  and  that 
new  towns  would  be  established,  and 
new  districts  arise,  and  new  wants 
would  have  to  be  supplied,  and  among 
those  wants  one  of  the  most  important 
would  be  a  supply  of  water.  If  a  ripa- 
rian proprietor  may  take  water  from 
the  channel  flowing  through  his  land 
for  the  purpose  of  his  cattle,  surely  he 
must  be  able  to  take  it  for  his  own  use, 
or  for  the  use  of  his  family,  and  so 
forth.  Must  it  not  be  understood  that 
inasmuch  as  all  the  streams  in  this  dis- 
trict within  2,000  yards  were  to  be  used, 
that  among  the  wants  that  were  to  be 
supplied  would  be  the  necessity  of  sup- 
plying water  to  human  beings  massed 
together  in  larce  numbers  ?  Therefore 
I  do  not  road  tliU  power  to  supply  the 
canal  with  water  as  giving  the  'same 


powers  which  a  riparian  proprietor 
would  have.  My  opinion  is,  that  this 
Canal  Company  has  not  such  great 
powers  as  a  riparian  proprietor,  but 
can  only  take  such  water  as  they  can 
find  after  it  has  been  applied  to  all  the 
purposes  for  which  mankind  in  the 
neighborhood  may  require  it.  I  do  not 
mean  that  any  one  is  at  liberty  to  divert 
the  stream  altogether.  For  instance, 
in  this  very  case,  if  the  defendants  had 
gone  to  the  very  springs  in  question, 
and  had  made  a  channel  drawing  the 
water  away  to  another  river,  that  would 
have  been  an  improper  use  of  the 
water.  That  would  not  be  the  ordi- 
nary use  of  the  water;  but  to  take 
water  in  that  district  to  supply  human 
beings  living  in  that  district  seems  to 
me  a  proper  use — as  proper  as  any  to 
which  it  could  be  supplied,  and  one 
which  I  must  assume  the  legislature 
would  have  authorized,  and  did  not  in- 
tend to  interfere  with  by  giving  these 
powers  to  the  Canal  Company.  There- 
fore, in  my  opinion,  the  right  given  by 
the  original  act  of  Parliament  is  not  an 
absolute  right  to  take  all  the  water , 
and  the  legislature  could  not  have  in- 
tended that  after  this  act  was  passed 
no  proprietor  of  a  spring  in  the  neigh- 
borhood could  use  nis  spring  without 
the  permission  of  this  Canal  Company, 
and  that  the  Canal  Company  could  say 
that,  although  they  might  not  want 
the  water  at  one  time,  they  might  want 
it  hereafter. 

This  is  a  claim  of  a  monstrous  de- 
scription, and  a  claim  which  I  am  very 
sorry  this  company  ever  set  up,  and 
which  the  facts  show  they  set  up  with- 
out any  justification ;  and  they  have 
carried  on  this  litigation  with  as  little 
justification  as  they  had  in  setting  up 
the  original  claim.  They  had  f^len 
into  decay,  and  the  necessity  for  the 
maintenance  of  this  canal  no  longer 
existed.  It  is,  therefore,  greatly  to  be 
deplored  that  those  having  the  manage- 
ment of  the  affairs  of  this  company  did 
not  pause  before  they  brought  a  case 
into  court  with  regard  to  such  a  bro- 
ken-down business  as  this  is,  and  askod 
nie  to  deprive  a  larg-e  district  of  whole- 
some  water  in  order  that  this  canal 
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455]  our  rights.  We  admit  *that  we  only  felt  the  incon- 
venience  in  1870,  but  the  defendants  claim  a  right  to  take 
this  water,  and,  if  they  can  do  so,  other  persons  may  take 


maj  be  supplied  with  that  as  to  which 
it  is  of  ve^  little  importance  to  the 
public  or  to  themselves  whether  it  is 
supplied  or  not. 

If  there  is  any  doubt  upon  the  con- 
struction of  these  acts  of  Parliament, 
what  conclusion  ought  any  court  or 
person  to  come  to?  Here  are  springs 
affording  clear  water,  which  can  be 
turned  to  the  use  of  human  beings, 
keeping  them  in  health  and  vigor,  and 
turned  to  that  use  by  thiB  water  com- 
pany, for  a  laudable  purpose,  which  all 
mankind  approve;  while  this  Canal, 
Company,  to  whom  it  can  be  of  little 
use,  are  to  prevent  the  water  being 
supplied  for  this  purpose  in  order  that 
this  Canal  Company  may  be  able  to 
carry  on  a  navigation  which  does  not 
exist,  except  in  the  fancies  of  those 
who  act  on  behalf  of  the  company.  On 
broad  principle,  my  opinion  is  that  it 
never  was  the  intention  of  the  legis- 
lature to  confer  on  this  company  greater 
powers  than  a  riparian  proprietor  has. 
My  opinion  is,  thiat  they  have  not  even 
the  powers  of  a  riparian  proprietor, 
but  that  it  was  only  intended  to  give 
them  the  power  of  taking  such  water 
as  they  could  find  within  the  prescribed 
limits  which  was  not  wanted  for  the 
other  purposes  to  which  water  can  be 
applied." 

[His  Honor  then  commented  on  a 
question  depending  on  the  construction 
of  the  acts  of  Parliament  which  it  is 
not  necessary  for  the  purposes  of  this 
report  to  notice.  He  then  observed  that 
there  had  been  no  deficiency  of  water 
until  1870,  and  continued  :] 

Under  those  circumstances,  was  it 
justifiable  in  them,  without  waiting  for 
further  experience,  to  file  this  bill? 
Would  it  not  have  been  well  to  have 
paused  before  entering  on  such  a  liti- 
gation, in  order  that  they  might  see 
what  the  result  of  the  next  spring  or 
summer  would  be  ?  They  saw  that  the 
water-works  were  established,  not  only 
for  the  benefit  of  the  inhabitants  of 
New  and  Old  Swindon,  but  fo&the  ben- 
efit of  the  Great  Western  Company. 
I  take  for  granted  that  it  is  perfectly 
wrll  known  that  one  of  the  greatest 
stations  on  tlie  Great  Western  Railway 


is  Swindon,  and  that  the  inhabitants  of 
Swindon  are  principiaJly  servants  of  the 
Great  Western  Company,  and  if  they 
wanted  the  water,  they  wanted  it  for 
a  lawful  and  proper  purpose,  and  one 
of  the  greatest  public  importance.  If 
it  was  for  the  railway,  it  was  that  they 
might  continue  the  traffic  for  the  bene- 
fit of  the  public,  and  if  it  waa  for  the 
use  of  the  workmen,  it  was  that  the 
traffic  mi^ht  be  continued  also.  There- 
fore it  is  immaterial  whether  the  Groat 
Western  Company  or  the  inliabitants 
of  Swindon  disconnected  with  the  rail- 
way wanted  the  water.  The  water  was 
wanted,  and  it  was  only  because  it  was 
wanted  that  it  was  taken.  There  is  no 
suggestion  in  the  evidence  that  this 
wafl  a  wanton  taking  of  the  water  for 
the  purpose  of  wasting  it,  but  it  was 
taken  because  it  was  wanted  for  the 
greatest  of  all  purposes — ^the  mainte- 
nance of  human  beings  in  a  state  of 
sound  health  and  condition.  When 
the  Canal  Company  saw  that  the  water 
was  wanted  for  such  a  purpose  as 
that,  and  that,  if  they  had  it,  it  could 
only  be  of  very  little  use  to  them, 
ought  they  not  to  have  paused  before 
entering  into  a  litigation  such  as  this? 
They  might  have  paused,  even  if  they 
had  been  in  a  flourishing  condition ; 
but  it  seems  to  me  rather  a  wanton 
waste  of  the  funds  which  they  have, 
to  enter  upon  such  a  litigation,  which 
litigation  they  ought  to  have  refrained 
from.  There  is  not  one  particle  of 
evidence  to  show  that  there  was  any 
deficiency  of  water  before  1870 — and 
this  bill  was  filed  in  1871 — nor  has  there 
been  any  deficiency  of  water  since  1870. 
[His  Honor  tiien  commented  on  the 
evidence,  and  said  that  in  his  opinion 
the  quantity  of  water  taken  was  abso- 
lutely insignificant,  and  made  no  ap- 
preciable difference  to  the  navigation 
of  the  canal.  So  far  from  having  been 
in  want  of  water,  they  were  in  the 
habit  of  selling  water  to  the  railwar 
company.  The  only  case  cited  whicn 
had  any  semblance  to  the  present  case 
was  Meduony  Company  v.  Jtbnrl  ofBott^ 
ney{9  C.  B.  (N.S.),  575),  but  that  did  not 
apply,  because  in  this  r.a.«ie  tlu^  water 
was  not  vested  in  the  Canal  Company. 
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other  streams,  and  the  canal  will  be  left  without  *water.  [456 
There  is  no  occasion  for  ns  to  prove  specific  damage: 
Bonomi  v.  Backhouse  (*) ;  Wood  v.  Waua  (').  As  to  the 
necessities  of  the  inhabitants  of  Swindon,  let  them  buy  our 
rights,  or  go  to  Parliament  for  powers  if  we  are  unrea- 
sonable. 

Mr.  Olusse,  Q.C.,  and  Mr.  Bristowe^  Q.C.,  for  the  defen- 
dants :  We  have  boucht  a  mill  and  its  rights,  and  we  can 
take  the  water.  We  nave  done  nothing  which  we  were  not 
entitled  to  do,  and  we  have  done  no  real  injury  to  the 
plaintiffs.  The  sole  reason  of  this  suit  is,  that  in  consequence 
of  the  exorbitant  demands  of  the  Canal  Companv,  the 
Water- works  Company  was  formed,  and  the  Canal  Com- 
pany cannot  sell  the  water  which  they  had  never  any  right 
to  sell.  We  are  not  now  interfering  with  or  injuring  the 
c^anal.  The  Canal  Company  are  not  riparian  proprietors, 
and  have  only  power  to  use  the  water  for  the  purposes  of 
their  canal,  and  how  can  that  be  interfered  with  hy  the 
rightful  acts  of  other  riparian  proprietors?  The  plaintiffs 
ought  not  to  have  allowed  us  to  make  our  water- works  if 
they  thought  them  injurious :  Bochdale  Cavxil  Company  v. 
King  Q. 

Mr.  Pearson^  in  reply. 

Sir  W.  M.  James,  L.J.:  lam  of  opinion  that  the  jplain- 
tiffs  ought  to  succeed  on  the  question  of  legal  right  which  is 
asserted  by  this  bill. 

The  plaintiffs,  many  years  ago,  obtained  an  act  of  Parlia- 
ment by  which  they  were  entitled  to  supply  this  canal  with 
water  from  the  streams  within  a  certain  distance  of  their 
canal;  among  which  *streams  was  the  Wroughton  [457 
Stream.  ThOT-,  about  the  beginning  of  this  century,  availed 
themselves  of  their  powers  in  respect  of  the  Wroughton 
Stream,  and  in  order  to  get  the  water  from  that  stream  they 
acquired  by  purchase  a  mill  a  little  distance  from  the  line 
of  the  canal,  and  they  made,  as  they  lawfully  might,  a  new 
channel  to  divert  the  water  into  their  canal  near  the  middle 
of  the  summit  level.  They  had  acquired  all  the  rights  of  a 
riparian  proprietor  with  regard  to  that  channel ;  and  they 

Hifl  Honor  was,  therefore,  of  opinion  had  only  a  right  to  water  for  their 
that  the  Canal  Company  had  not  the  canal,  and  could  not  otherwise  inter- 
right  which  they  claimed  ;  that  even  if  fere  with  any  riparian  proprietor,  or 
they  had  it,  the  abstraction  by  the  de-  with  the  proper  and  beneficial  use  of 
fendants  was  not  of  such  an  amount  as  water  in  the  district ;  and  the  bill  must 
would  justify  the  complaint ;  that,  ex-  be  dismissed  with  costs.] 
cept  in  1870,  there  had  been  no  de-  (i)  £.  B.  &  E.,  622. 
ficiency,  and  that  the  plaintiffs  had  no  (*)  3  Ex.,  748. 
right  t€)  8perulat»»  on  what  might  hap-  ('*)  2  Sim.  (N.S.),  78. 
pen  hereafter  ;  that  the  Canal  Company 
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also  acquired  all  the  rights  of  a  riparian  proprietor,  which 
up  to  the  time  of  the  purchase  were  vested  in  tae  then  owner 
01  that  mill. 

Now,  it  is  the  right  of  a  riparian  proprietor  in  this  country 
to  prevent  any  other  riparian  proprietor  above  him  from  di- 
verting the  stream  so  as  to  cause  that  stream  to  flow  other- 
wise tnan  in  its  accustomed  channel ;  and  he  has  a  right  to 
have  the  natural  flow  of  water  through  his  land,  and  into  his 
land,  and  into  his  artificial  canal,  if  he  has  had  that  canal 
for  a  sufficient  length  of  time,  exactly  as  the  flow  has  existed 
during  past  years.  All  streams,  however,  are  publid  juris^ 
and  all  the  water  flowing  down  any  stream  is  for  the  common 
use  of  mankind  who  live  on  the  banks  of  the  stream  ;  and 
therefore  any  person  living  on  the  banks  of  the  stream  has 
an  undoubted  right  to  the  use  of  the  water  for  himself,  his 
family,  and  his  cattle,  and  for  all  ordinary  domestic  pur- 
poses, such  as  brewing,  washing  and  so  on.  Those  are  the 
common  purposes  of  water  in  the  ordinary  mode  of  using 
water. 

The  defendants  in  this  case  are  a  water-works  company 
who,  partly  from  public  motive  and  partly  for  private  profit, 
have  Deen  minded  to  supply  water  to  the  large  town  of 
Swindon,  where,  by  reason  of  the  works  of  the  railway,  a 
large  population  has  been  gathered  together.  The  defen- 
dants wish  to  use  and  divert  water  for  the  purpose  of 
supplying  those  towns.  That  is  not  a  purpose  for  which  a 
riparian  proprietor  is  entitled  to  take  the  water  from  its 
natural  course ;  and  the  defendants  are  diverting  water  from 
the  stream  for  a  purpose  which  is  not  legal,  and  in  a  man- 
ner which  is  not  legal.  The  plaintiffs,  being  below  the  de- 
fendants on  the  stream,  have  a  right  to  say  to  the  defendants 
that  they  must  not  divert  the  water  from  its  natural  course ; 
and  this  is  really  the  question  of  right  for  the  court  to  de- 
cide. It  has  been  settled  that  actual  pecuniary  damage  is 
458]  not  necessary  to  give  a  right  of  action  *or  suit,  because 
it  is  sufficient  to  show  that  the  defendants  are  interfering 
with  that  which  is  a  right,  and  in  a  mode  which  may  give  a 
future  legal  right  to  interfere  with  the  stream  when  it  may 
be  wanted,  or  may  in  a  pecuniary  point  of  view  be  useful  to 
the  riparian  proprietor  oelow.  I  am  of  opinion,  notwith- 
standmg  the  decision  of  the  Vice-Chancellor,  that  there  is  a 
clear  legal  right  in  the  Canal  Company,  whether  as  owners 
of  the  canal,  or  as  owners  of  the  stream  diverted  into  the 
canal,  to  say  to  the  defendants,  "You  must  let  the  water 
flow  down  in  its  ordinary  course."  If  we  were  now  trying 
tiie  question  in  an  action  at  law,  the  jury  would  be  directed 
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by  the  judge  to  find  a  verdict  for  the  plaintiflfs,  possibly 
without  real  damages  (except  so  far  as  loss  was  incurred  in  the 
year  1870),  but  with  suflBcient  damages  to  show  that  there 
was  a  legal  right  invaded,  and  the  judge  would  hold  that 
the  plaintiffs  were  justified  in  having  that  right  vindicated 
by  the  courts  of  this  country. 

Then  it  is  said  that  this  court  will  not  interfere  where  there 
is  no  substantial  damage  done.  In  point  of  fact,  it  appears 
to  me  that  in  the  year  1870  there  was  what  I  consider  sub- 
stantial damage,  it  may  be  that,  from  the  small  amount 
of  traffic,  there  may  not  nave  been  many  barges  anxious  to 
travel  along  the  canal  during  the  months  of  September,  Oc- 
tober, November  and  December,  1870.  Still,  if  the  canal 
was  reduced  two  feet  or  three  feet  below  its  proper  level  at 
the  time  when  it  was  wanted  for  the  purpose  of  navigation, 
it  appears  to  me  that  that  would  be  a  serious  damage  to  a 
canal.  It  is  impossible  to  say  how  many  barges  might  have 
wanted  to  go  along  the  canal  at  that  time. 

Then  it  is  said  that  the  plaintiffs  might  diminish  that  evil 
bv  dredging ;  but  the  defendants  have  no  right  to  tell  the 
plaintiffs  how  and  at  what  time  they  are  to  dredge  their 
canal.  It  was  not,  in  my  opinion,  an  idle  complaint  on  the 
part  of  the  Canal  Company  when,  in  the  year  1870,  they 
said:  "You,  the  defendants,  are  taking  the  water  away 
from  us  so  as  to  make  our  canal  cease  to  be  a  canal  during 
those  months." 

But  the  defendants  not  only  allege  that  there  was  no 
damage,  but  they  have  put  most  distinctiy  and  clearly  on 
their  answer  a  claim  of  nght  of  such  a  kind  as  to  make  it 
absolutely  imperative  on  this  *court,  as  it  s^ems  to  [459 
me,  to  determine  the  question  of  right,  and  to  declare  the 
right  one  way  or  the  other ;  and,  as  the  matter  now  stands, 
with  the  bill  dismissed  by  the  Vice-Chancellor,  with  costs, 
it  is.  an  adjudication  in  favor  of  the  defendants  that  they 
have  the  right  they  claim. 

It  is  true  that  one  of  their  defences  is,  that  there  has  been 
no  injury  to  the  plaintiffs ;  but  it  appears  to  me  that  the 
plaintiffs  are  entitled  to  have  a  declaration  from  the  court 
that  the  defendants  are  not  at  liberty  to  divert  the  water 
from  the  Wroughton  Stream  into  their  reservoir  for  their 
own  purposes  and  profits  whenever  the  demand  on  them  for 
water  requires  it. 

The  Canal  Company,  however,  only  want  water  legally 

as  a  canal  company  for  the  purposes  of  navigation.     It  is 

true  that  if  they  have  surplus  water,  there  would  be  gredt 

difficulty  in  saying  whether  or  not  they  might  sell  it  to 

9Eng   Rep.  70 


554  CHANCERY  APPEALS.  [L.  B. 

1874    Wilt8  and  Berks  Canal  KavigaUon  Co.  y.  Swindon  Water-works  Ca    UJJ- 

Other  persons.  That,  however,  is  a  matter  as  between  them 
and  the  other  persons  who  would  be  injured  by  the  water 
being  so  taken ;  but,  as  far  as  their  constitution  goes,  they 
are  only  entitled  to  take  and  use  the  water  for  the  purposes 
of  navigation  ;  and  the  surplus  must  be  the  surplus  which 
arises  casually  with  regard  to  the  water  they  have  so  taken. 
Therefore  it  would  be  right,  in  making  the  declaration  and 
granting  the  injunction,  not  to  grant  an  injunction  which 
would  enable  the  Canal  Company  to  play  the  part  of  the  dog 
in  the  manger,  and  prevent  tne  Water- works  Company  from 
using  the  water  at  a  time  when  the  Canal  Company  are  turn- 
ing it  off  as  waste,  which  it  seems  has  been  usually  the  case. 
The  injunction  must  be  limited  to  restrain  the  defendants 
from  so  diverting  the  water  as  to  cause  any  damage  or  hin- 
drance to  the  navigation  of  the  canal.  That  is  all  it  is 
necessary  to  do  for  tne  protection  of  the  right  to  the  one, 
not  unnecessarily  interfering  with  the  objects  of  the  other. 
The  plaintiffs  have  succeeded  as  to  their  legal  right :  and 
the  defendants  being  wrong,  the  plaintiffs  must  bave  the 
costs  of  the  suit ;  but  there  will  be  no  costs  of  the  appeal. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  I 
think  that  the  Canal  Company,  having  purchased  land  on 
the  banks  of  the  stream,  have  the  ordinary  rights  of  riparian 
460]  proprietors  with  respect  to  that  stream.  I  *am  also  of 
opinion  that,  besides  the  ordinary  rights  of  a  riparian  pro- 
prietor, they  have,  under  their  iirst  act  of  Parliament  a  right 
to  take  the  waters  of  the  stream  for  the  purpose  of  supply- 
ing their  canal  with  water  for  navigation.  I  agree  that  tliey 
have  no  right  to  take  the  water  of  the  stream  for  other  pur- 
poses, sucn  as  for  the  purpose  of  selling  it ;  and  that^  if 
they  do  so,  any  person  lower  down  the  stream  who  was 
prejudiced  by  bein§  deprived  of  the  water  would  probabl  v 
have  a  right  of  action  at  law  against  them.  But  I  think 
that,  if  they  took  the  water  into  their  canal  really  for  the 
purposes  of  navigation,  and  then  happened  to  have  a  sur- 
plus quantity  of  water  in  any  particular  place,  it  would  be 
very  difficult  to  say  that  they  might  not  legally  sell  that 
surplus  quantity.  That,  however,  is  quite  immaterial  for 
the  purpose  of  this  suit;  for,  although  I  agree  they  have 
the  ordinary  rights  of  a  riparian  proprietor,  yet  this  suit  is 
really  brought  in  respect  of  their  rights  as  canal  proprietors 
for  the  purpose  of  supplying  their  canal  with  water. 

Now  the  argument  which  has  been  urged  upon  us,  and 
which  is  the  real  argument  to  be  considered,  is  this.  It  is 
skid  that  they  an^  enabled  to  take  the  watt^r  for  the  pur- 
poses of  supplying  their  (*anal  with   water  for  navigation, 
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and  that  when  this  suit  was  brought  (for  that  is  the  material 
time)  they  did  not  want  it  for  that  purpose,  and  therefore 
they  ought  to  have  no  relief ;  and  it  is  said  that  they  could 
not  bring  an  action  at  law  for  the  diversion  of  the  water, 
unless  for  the  time  when  there  had  been  a  diversion  which 
took  away  water  which  they  wanted  for  navigation.  If  that 
was  so,  and  if,  instead  of  brmging  this  suit,  they  had  brought 
an  action  in  January,  1871,  after  the  diversion  of  the  water 
in  November,  1870,  at  a  time  when  they  did  want  it  (whether 
to  a  greater  or  less  extent  it  is  not  necessary  to  consider), 
the  action  might  have  been  maintained,  even  if  the  propo- 
sition was  correct,  that  they  could  not  maintain  the  action 
unless  there  had  been  a  diversion  of  the  water  at  the  time 
when  they  wanted  it  for  the  purposes  of  navigation. 

But  that  proposition  is,  in  my  opinion,  not  correct ;  for, 
although  the  Canal  Company  have  by  act  of  Parliament 
only  a  right  to  take  the  water  for  the  purposes  of  navigation, 
yet,  having  taken  it,  and  having  legally  made  a  junction 
between  the  stream  and  *their  canal  for  the  bona  fide  [461 
supplying  their  canal  with  water,  in  my  opinion  they  could 
maintain  an  action  against  the  proprietor  above  who  illegally 
diverted  the  water,  notwithstanding  that,  at  the  time,  they  did 
not  actually  want  the  water  for  the  purposes  of  navigation. 

The  test  is  this :  Supposing  the  person  who  had  so  diverted 
the  water  had  done  so,  and  had  used  it  for  twenty  years, 
could  he  have  claimed  a  right  ?  In  my  opinion,  he  clearly 
could.  If  he  had  kept  up  the  diversion  for  twenty  years, 
although  they  never  wanted  the  water,  yet,  when  they  came 
to  want  it  at  the  end  of  twenty-one  years,  having  allowed 
him  to  divert  it,  their  right  would  be  lost,  just  the  same  as 
the  right  of  any  other  landed  proprietor  would  be  lost.  For 
the  purpose,  therefore,  of  maintaining  their  right  they  would 
be  entitled  to  bring  such  an  action. 

I  quite  agree  that  this  act  of  Parliament  does  not  give 
them  the  entire  stream.  The  proprietors  above  are  not,  by 
the  diversion  of  the  stream,  deprived  of  the  rights  which 
they  had ;  that  is  to  say,  all  the  rights  of  a  riparian  pro- 

J)rietor.  If  the  population  increases  round  the  stream,  and 
or  ordinary  purposes,  such  as  a  riparian  proprietor  is  en- 
titled to  use  the  stream  for,  the  stream  is  diverted,  the  com- 
pany would  have  no  remedy.  The  act  of  Parliament  does 
not  give  them  any  property  in  the  stream,  but  only  a  right 
to  make  a  junction  within  2,000  yards  of  their  canal,  and  to 
take  all  they  can  properly  obtain,  subject  to  the  rights  of  the 
j)roprietors  and  millers  above  to  us(^  the  watc^r  for  ordinary 
purposes,     if  the  pi'oprietors  above  afterwards  seek  to  use 
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it  for  purposes  for  wWch  they  are  not  entitled  to  use  it,  it 
appears  to  me  that  the  plaintiffs  have  the  same  right  that 
any  other  proprietor  along  the  stream  would  have ;  that  is 
to  say,  they  have  a  right  to  use  the  stream  for  ordinary  ri- 
parian purposes — a  right  to  use  it  for  the  purpose  of  sup- 
plying their  canal  with  water  ;  and  having  these  important 
rights  on  the  stream,  they  are  entitled  to  say  that  they  will 
not  allow  a  person  above  to  acquire  rights  of  diversion  which 
may  deprive  them  of  tiie  means  of  exercising  their  own 
rights. 

it  is  quite  plain  (indeed,  I  do  not  know  that  it  is  disputed) 
that  the  diversion  of  the  water  of  a  stream  for  the  purpose 
of  sending  it  in  lar^e  quantities  to  a  reservoir  to  supjuy  a 
462]  town  is  not  within  *the  right  of  a  riparian  j)roprietor. 
To  my  mind,  it  follows,  that  at  the  time  when  this  suit  was 
brought  the  j^laintiffs  might  have  maintained  an  action  at 
law  for  diversion. 

Then  what  relief  ought  they  to  have  in  this  court  ?  I  quite 
agree  in  the  modification  which  the  Lord  Justice  has  pro- 
posed; and  the  fact  that  previously  to  bringing  this  suit 
they  have  sold  large  quantities  of  water,  makes  it  more 
necessary  that  we  snould  see  that  our  injunction  does  not 
enable  them  to  ^et  water  for  purposes  for  which  they  are  not 
entitled  to  take  it.  On  the  same  principle,  if  they  brought 
an  action  at  law  for  the  diversion  of  the  water,  though  they 
might  maintain  the  action,  they  could  not  allege  as  special 
damage  that  they  had  been  deprived  of  large  quantities  of 
water  which  they  might  otherwise  have  sold  for  profit. 
They  could  not,  being  only  entitled  to  the  water  for  navi- 
gation, have  recovered  damages  for  that  which  prevented 
them  from  having  the  water  for  other  purposes. 

Minutes:  Declare  that  the  defendants  are  not  entitled  to  divert  into  their  reservoir 
the  waters  of  the  Wroughton  Stream.  Restrain  the  defendants  from  diverting  into 
their  reservoir  the  waters  of  the  several  springs  which  unite  and  become  the  Wroo^h* 
ton  Stream,  or  the  waters  of  the  said  stream  so  as  to  interfere  with  the  supply  of 
water  required  by  the  plaintiffs  for  the  navigation  of  the  canal.  Defendants  to  pay 
the  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  T.  White  <fi  Sans,  for 
Mr.  IT.  C.  Crowdy,  Highworth,  WiUs, 

Solicitor  for  the  defendants :  Mr.  J,  Crowdy^  for  Messrs. 
Townsend  &  Ormond,  Swindon. 

The  owner  of  land  through  which  a  416  ;  Brown  v.  Boxcen,  30  N.  Y. ,  538 ; 

stream  of  water  runs  has  a  legal  right  Marday  v.  ShuUs,  29  N.  Y.,  346. 

to  the  use  of  the  water,  of  which  he  Though  the  legislature  has  power  to 

cannot  be  deprived  without  his  con-  take  private  property  for  useful  and  ne- 

sent,  or  a  just  compensation  :  Oardrier  cessary  public  purposes,  it  is  bound  to 

V.   Thr   TruHttrH,   etc,  2  Johns.   Cliy.,  provide  a  fair  conijjensation  to  the  indivl- 

162  ;  Reid  v.  (lifford,  Hopkins's  <.'hy.,  dual  whose  property  is  taken,  and  until 
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a  just  indemnity  is  afforded  to  the  party, 
the  power  cannot  be  legally  exercised  : 
Gardner  v.  Trustees,  etc.,  2  Johns. 
Chy.,  ie2. 

Where  an  act  of  the  legislature  au- 
thorized the  trustees  of  a  village  to 
supply  it  with  water,  by  means  of  con- 
duits, and,  for  that  purpose,  to  enter 
on  the  lands  of  other  persons,  to  make 
reservoirs,  and  lay  conduits,  &c.,  and 
provided  compensation  for  the  owners 
of  such  lands,  and  also  for  the  owner 
of  the  land  on  which  the  spring  or 
source  from  which  the  water  was  to  be 
conducted  was  situated,  but  made  no 
provision  for  indenmifying  the  owners 
of  lands  through  which  the  stream 
flowed,  and,  from  such  spring,  had  run 
from  time  immemorial,  for  the  injury 
they  must  suffer  by  diverting  the 
course  of  the  stream  from  their  farms  ; 
the  court  granted  an  injunction  to  pre- 
vent any  proceeding  to  divert  the 
stream,  untU  provision  was  made  for  a 
just  compensation  to  the  persons  who 
might  be  injured  by  diverting  the 
water:  Ganrdner  v.  Trueiees,  etc.,  2 
Johns.  Chy.,  162. 

In  such  cases  the  officers  seeking  to 
condemn  a  watercourse  for  apublic  pur- 
pose, must  comply  strictly  with  the  act, 
or  they  will  be  restrained  by  injunction: 
Belknap  v.  Belknap,  2  Johna  Chy. ,  463. 

See  BeUinger  v.  iV.  y.,  etc.,  23  N. Y., 
42  ;  CoUy.  LewUtoTi,  34  How.,  222,  36 
N.Y.,  214 ;  PixlMf  v.  Olark,  85  N.  Y., 
624;  T<mng  v.  Chicago,  etc.,  28  Wis- 
consin, 171 ;  Broten  v.  Gayuga,  etc., 
12N.  Y.,486. 

The  owner  of  lands  may  protect  him- 
self from  the  effect  of  water  improperly 
diverted,  though  in  so  doinf  he  be 
compelled  to  enter  upon  the  lands  of 
the  party  guilty  of  such  diversion,  and, 
by  so  protecting  himself  injure  the  party 
guUty  of  the  ouversion :  Packer  v.  Ro- 
chester, etc.,  17  N.  Y.,  288 ;  Bob^ta  v. 
Bose,  L.  R.,  1  Excheq.,  82. 

Or  if  a  watercourse  b  ^  diverted,  may 
restore  it  to  its  natural  i  hannel  at  any 
time  within  twenty  ye.  s:  Shields  y. 
Amdt,  4  New  Jersey  Eq.  (8  (Freeh's 
Chy.),  234. 

An  action  at  law  will  lie  to  recover 
damages  for  the  diversion  of  a  water 
course  or  a  portion  thereof  from  its  na- 
tural channel :  Orooke  v.  Bra^g,  10 
Wend.,  260 ;  Arnold  v.  Foot,  12  Wend., 
330;  Hill'iard  on  Torts,  tit.  "Water- 
courses";  Addison  on  Torts,  same  tit. 


Or  if  the  water  be  unreasonably  de- 
tained: Van  Hoeten  v.  Coventry,  10 
Barb.,  518. 

Though  the  plaintiff  have  no  use  for 
the  Water  so  diverted :  Crooke  v. 
Bragg,  10  Wend.,  260. 

So  a  court  of  equity  will  restrain  the 
corruption  of  water:  Richmond,  etc.,  v. 
Atlantic,  etc.,  10  Rhode  Island,  106; 
Holsman  v.  Boiling,  etc.,  14  New  Jersey 
Eq.,  335. 

A  court  of  equity  has  a  concurrent 
jurisdiction  with  courts  of  law,  in  a 
case  of  privsite  nuisance  by  diverting 
or  obstructing  an  ancient  watercourse, 
and  may  issue  an  injunction  to  prevent 
the  interruption,  though  the  plaintiff 
has  not  established  his  title  at  law : 
Gardner  v.  Trustees,  etc.,  2  Johns. 
Chy.,  162 :  Reid  v.  Gifford,  Hopkins's 
Chy.,  416 ;  Olmsted  v.  Lo<mis,  9  N.  Y. 
Rep.,  423 ;  Van  Bergen  v.  Van  Ber- 
gen,  2  Johns.  Chy.,  272 ;  Eldredge  v. 
Hill,  2  Johns.  Chy.,  282  ;  Belknap  v. 
Belknap,  2  Johns.  Chy.,  472 ;  Belknap 
V.  Trimble,  3  Paige,  577  ;  Van  Hoesen 
V.  Gaoentry,  10  Barb.,  518  ;  Willaid's 
Eq.,  392  ;  Angell  on  Watercourses,  §§ 
444-567  ;  2  Story's  Eq.  Jur.,  §  926  et 
seq.;  JSffUelde  v.  Amdt,  4  New  Jersey 
Eq.  (3  Ghreen's  Chy.),  234. 

Although  &  bill  of  peace  will  not  lie 
until  the  plaintiff  has  established  his 
title  at  law,  or  where  the  persons  who 
controvert  the  right  are  so  numerous 
as  to  render  an  issue,  under  the  direc- 
tion of  the  court,  necessary  to  bring  in 
all  the  parties  concerned,  and  to  pre- 
vent a  multiplicity  of  suits :  Eldredge 
V.  HtU,  2  Johns.  Chy.,  282. 

The  true  reason  for  the  interposition 
of  equity,  in  such  cases  is,  that  the 
remedy  at  law  is  imperfect :  Reid  v. 
Gifford,  Hopkins's  Chy.,  416  ;  Sliields 
V.  Amdt,  4  New  Jersey  Eq.  (3  Green's 
Chy.),  234. 

A  court  of  equity  has  jurisdiction  so 
to  regulate  the  common  use  of  the  wa- 
ter as  to  preserve  the  rights  of  each  own- 
er :  Belknap  v.  TrinMe,  3  Paige,  577. 

The  complainants  being  several  pro- 
prietors of  distinct  lands  and  of  sepa- 
rate parts  of  the  watercourse,  have  still 
such  a  community  of  interests  in  the 
subjects  of  the  suit,  that  they  mayjoin 
in  it :  Reid  v.  Gifford,  Hopkins's  Chy., 
416;  Eldredge  v.  HiU,  2  Johns.  Chy., 
281 ;  Belknap  v.  Trimble,  3  Paige.  577. 

Where  a  temporary  injunction  is 
granted  upon  the  bill,   upon  an  ex- 
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planatory  hnswer  poHtiv^y  denying  the 
injury,  the  injunction  was  diasolved  : 
Beid  V.  Gifford,  Hopkins's  Chy.,  416  ; 
IhirarU  v.  Mntti&n,  0  Bob.,  424; 
Secor  V.  Weed,  7  Rob.,  67  ;  Blv  v.  Low- 
enstien,  9  Abb.  Prac,  N.  S.,  87. 

But  see  Moak's  note,  Clarke's  Chy. 
(ed.  1860),  p.  812  ;  Perkins's  note,  1 
MacNaghten  &  Gordon,  p.  48. 

See  also  Shields  v.  Amdtf  4  New 
Jersey  Eq.  (8  Green's  Chy.),  234. 

Otherwise  if  the  denial  of  the  bill  be 
upon  information  and  belief :  DurojU 
V.  Mnstierif  5  Bob.,  424 ;  MoiJc's  note, 
Clarke's  Chy.  (ed.  1869),  p.  812, 

Or  if  the  denial  be  evasive  or  unsatis- 
factory: Secor  V.  Weed  J  Rob.  67;  Moak's 
note,  Clarke's  Chy.  (ed.  1869),  p.  812. 

The  court  will  not  grant  an  order  to 
abate  the  nuisance  until  the  party 
erecting  it  has  been  heard :  Van  Bergen 
V.  Van  Bergen f  2  Johns.  Chy.,  272. 

And  a  court  of  equity  will  not  inter- 
fere to  prevent  or  remove  a  nuisance, 
unless  it  has  been  erected  to  the  annoy- 
ance of  the  right  of  another  long  pre- 
viously enjoyw  ;  Van  Bergen  v.  Van 
Bergen,  8  Johns.  Chy.,  282. 

Twenty  years  is  a  sufficient  length 
of  time,  and  after  the  owner  has  di- 
verted a  stream  for  twenty  years,  he 
cannot  return  it  to  its  original  channel 
to  the  prejudice  of  another  :  Belkna/p 
V.  TrimbU,  3  Paige,  871  :  SmUh  v.  Ad- 
ams, 6  Paige,  485. 

An  owner  may  change  the  channel 
of  a  stream  upon  his  own  land  if  he 
return  it  to  its  natural  channel  before 
it  leaves  his  lands  :  Van  Hoesen  v.  (7oo- 
entry,  10  Barb.,  518. 

It  must  be  a  case  of  strong  and  im- 
perious necessity,  or  the  right  previ- 
ously established  at  law,  before  the 
party  is  entitled  to  the  aid  of  a  court  of 
equity  :  Van  Bergen  v.  Van  Bergen,  3 
Johns.  Chy.,  282. 

Although  where  there  is  an  unlaw- 
ful diversion  of  a  stream  of  water  from 
the  mills  and  hydraulic  works  of  a 
party,  it  is  a  proper  case  for  the  allow- 
ance of  a  preliminary  injunction,  as 
the  injury  if  persisted  in,  might  be  ir- 
reparable. Tne  bill  must  however  al- 
\ege  facts  showing  the  injury  to  be  ir- 
reparable :  an  allegation  that  it  is  so 
without  alleging  the  facts  is  not  suf- 
ficient :  Case  v.  Maight,  3  Wend.,  632 ; 
C&rning  v.  WinOaw,  10  N.  Y .  Leg.  Obs. , 
7  ;  Corning  v.  Troy,  etc.,  54  Barb.,  485, 
2  Story's    Eq.    Jur.,  §§    926  et  seq,; 


Shields  V.  Amdt,  4  New  Jersey  Eq.  (3 
Green's  Chy.),  234  ;  Chesapeake  v.  Pat- 
tan,  5  West  Virginia,  284. 

Otherwise  as  to  a  preliminary  injunc- 
tion if  the  party  may  be  adequately 
compensated  in  damages ;  as  where  one 
enters  upon  the  lands  of  another  and 
takes  ice  from  his  stream  :  Marshall  v. 
Peters,  12  How.  Prac.  Rep.,  218 ;  8  Alb. 
L.  J.,  386  ;  Smithy.  Adams,  6  Paige, 
435;  Chesapeake,  etc.,  v.  Botb^,  5 
West  Virginia,  138;  Chesapeake,  etc.,  v. 
PaU(m,  5  West  Vii^inia,  234.  But 
see  Shields  v.  Amdt,  4  New  Jersey 
Eq.  (3  Green's  Chv.),  284. 

But  the  party  is  entitled  to  k  final 
judgment  and  injunction,  lestrahung 
the  diversion  of  water,  however  trif- 
ling the  damages:  Coming  v.  TVoy, 
etc.,  84  Barb.,  4B5,  S.  C.  89  Barb.,  311, 
affirmed  40  N.  Y.,  221 ;  Hammond  v. 
Fuller,  1  Paige,  197. 

In  an  action  to  abate  a  nuisance,  the 
plaintiff  must  allege  that  he  is  the 
owner  of  the  freehold  affected  by  the 
nuisance  at  the. time  the  acts  com- 
plained of  were  committed  :  Ellsworth 
V.  Putnam,  16  Barb.,  565 ;  1  Abbott's 
Forms  of  Pleading,  474 

And  that  the  defendants  were  ten- 
ants of  the  freehold  of  the  land  whereon 
the  nuisance  was  erected  :  BUeworth 
V.  Putnam,  16  Barb.,  565 ;  1  Abbott's 
Forms  of  Pleading,  474. 

But  an  action  will  lie  against  one 
who  continues  a  nuisance  :  ,  Hubbard 
V.  RusseU,  24  Barb.,  404. 

When  the  plaintiff  must  allege  no- 
tice thereof  to  the  defendant  of  its  ex- 
istence, and  a  request  to  remove  it 
Hubbard  v.  Bussell,  24    Barb.,    404 
Brown  v.  Cayuga,  etc.,  12  N.  Y.,  486 
Innn  v.  Wood,  4  Rob.,  146. 

The  plaintiff  may  unite  a  claim  for 
the  abatement  of  a  nuisance  and  for 
damages  sustained  therefrom  :  Getty 
V.  Hudson  Biver  B.  it.  6  How.,  269  ;  1 
Abbott's  Pleadings  and  Forms,  476. 

For  forms  of  complaints  and  neces- 
sary allegations  in  actions,  relating  to 
improper  diversion  of  watercourses, 
see  Gardner  v.  Trustees,  etc.,  2  Johns. 
Chy.,  162 ;  1  Abbott's  Pleadings  and 
Forms,  474  ^^m^.;  2  Van  Sant  PI.,  96, 
103  ;  Brown  v.  Bowen,  30  N.  Y.,  619, 
538. 

As  to  proceedings  in  New  York  by 
writ  of  nuisance  and  the  judgment  to  be 
rendered,  see  2  N.  Y.  RevisMl  Statutes, 
382 ;  2  Edm.  St.,  341  ;  1  N.Y.  Prac.,  99. 
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*Leech  V.  Schweder.  [463 

[1878    L.     100.] 

Light  and  Air — Gfrant — Covenant/or  Quiet  Enjoyme^d — Injunction  against  Breach  of 
Covmant — Proof  of  Damage — J^uement — Practice — Surveyor  appointed  by  Court. 

There  is  no  difference  in  the  right  of  an  owner  of  land  to  the  ordinary  easement  of 
light,  whether  it  is  acquired  by  twenty  years'  user  or  by  grant  from  the  owner  of  the 
servient  tenement ;  and  if  the  grant  is  accompanied  by  a  covenant  for  quiet  enjoy- 
ment of  the  premises,  such  covenant  does  not  enlar^  the  right  of  the  covenantee  so 
as  to  entitle  him  to  an  injunction  in  equity  to  restram  an  obstruction  where  the  dam- 
age is  not  sufficient  to  enable  him  to  maintain  an  action  at  law. 

But  it  is  otherwise  where  the  right  to  light  claimed  is  not  the  ordinary  easement, 
but  a  special  right  created  by  the  covenant;  in  which  case  a  court  of  equity  will 
grant  an  injunction  without  regard  to  the  amount  of  damage. 

Where  the  court  was  not  satisfied  from  the  evidence  whether  the  wall  proposed  to 
be  built  by  the  defendant  would  or  not  be  a  material  obstruction  to  the  plaintiffs' 
lights,  the  court  directed  a  temporary  screen  to  be  erected  to  the  height  of  the  pro- 
posed wall,  and  appointed  a  surveyor  to  report  on  the  effect. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls. 

The  plaintiffs  were  W.  Leech  and  W.  H.  Dodwell,  cigar 
mannfactarers  and  occnpers  of  a  warehouse  and  premises 
in  St.  Mary  Axe,  in  the  city  of  London. 

The  land,  on  which  the  warehouse  had  been  recently 
erected,  was  demised  to  William  Haynes  by  the  Master  and 
Wardens  of  the  Skinners  Company  by  an  indenture  of  lease 
of  the  1st  of  February,  1866,  for  a  term  of  eighty  years  from 
the  25th  of  March,  1866.  The  premises  were  demised  ''  with 
all  lights,  easements,  advantages,  and  appurtenances  what- 
soever thereto  belonging  or  in  anywise  appertaining ;  and 
the  indenture  contained  a  covenant  by  the  Skinners  Com- 
pany with  the  lessee,  his  executors,  administrators,  and  as- 
signs, that  the  lessee,  his  executors,  administrators,  and 
such  assigns  as  by  the  Skinners  Company  should  be  allowed, 
"might  i)eaceably  and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  premises  during  the  said  term 
without  any  let,  suit,  trouble,  molestation,  hindrance,  or 
disturbance  whatsoever  of,  *f rom,  or  by  the  said  Mas-  [464 
ter  and  Wardens,  their  successors  or  assigns,  or  any  person 
or  persons  claiming  under  or  in  trust  for  them  or  any  of 
them." 

On  the  30th  of  August,  1868,  W.  Haynes,  with  the  consent 
of  the  Skinners  Company,  demised  the  warehouse  and 
premises,  with  the  same  general  words,  to  the  plaintiffs  for 
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a  term  of  twenty-one  years  from  the  26th  of  December,  1868, 
at  the  rent  of  £667. 

The  principal  rooms  in  the  basement,  eround  floor,  and 
first  floor  of  the  plaintiffs'  warehouse  were  lighted  by  a  sky- 
light in  the  roof  of  the  btiilding.  There  was  a  lai^e  opening, 
or  well,  in  the  floor  of  the  flrst  floor  and  ground  floor  rooms 
which  admitted  the  light  from  the  skylight  to  the  rooms 
below. 

There  were  also  back  windows  to  some  of  the  rooms  on 
the  flrst  and  second  floors  of  the  building. 

The  building  which  stood  on  the  same  site  before  the 
plaintiffs'  warenouse  was  built,  was  lighted  in  the  same  way, 
and  the  light  had  been  enjoyed  uninterruptedly  in  that  man- 
ner, for  more  than  forty  years. 

The  defendant,  J.  E.  Schweder,  had  recently  taken  the 
piece  of  land  adjoining  the  plaintiffs'  warehouse  under  an 
agreement  for  a  lease  irom  the  Skinners  Company,  and  had 
commenced  to  erect  a  building,  the  plans  of  which  had  been 
approved  by  the  company.  In  so  doing  he  raised  the  party- 
wall  between  his  premises  and  those  of  the  plaintiffs  above 
the  height  to  whicn  it  had  been  built  hj  the  plaintiffs,  and 
continued  it  beyond  the  plaintiffs'  building.  The  plaintiffs 
alleged  that  the  defendant  by  this  wall  obstructed  the  light 
coming  to  the  skylight  and  back  windows  of  the  plaintiffs' 
warehouse,  and  tney  filed  the  present  bill  to  restrain  him 
from  interfering  with  their  ancient  lights.  When  the  bill 
was  filed  the  wall  comi)lained  of  had  been  raised  about 
fifteen  feet  above  the  original  height,  and  the  defendant 
proposed  to  raise  it  to  the  height  of  about  fifteen  feet  more. 

The  defendant  in  his  answer,  denied  that  the  new  wall, 
which  was  to  the  north  of  the  plaintiffs'  skylight,  in  any  way 
obstructed  the  light  coming  to  the  plaintiffs'  skylight  or 
back  windows,  and  he  claimed  the  right  of  erecting  it  as 
high  as  he  pleased. 

On  the  6th  of  August,  1873,  an  interim  injunction  was 
granted  by  the  Lord  Chancellor  (Lord  Selborne),  restraining 
465]  the  *defendant  from  proceeding  with  his  building  tiU 
the  hearing  of  the  cause. 

Both  parties  entered  into  evidence  as  to  the  effect  of  the 
new  wall  in  obstructing  the  light  coming  to  the  skylight  and 
back  windows  of  the  plaintiffs'  house;  but  the  pmintiffa 
failed  to  show  that  the  wall,  so  far  as  it  had  been  already 
constructed,  caused  a  material  obstruction.  The  Master  of 
the  Rolls,  however,  was  of  opinion  that  it  was  not  necessary 
for  the  plaintiffs  to  prove  substantial  injury,  and  accordingly 
granted  a  perpetual  injunction  restraining  the  defendant 
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from  erecting,  or  permitting  to  remain,  anjr  wall  or  other 
building  which  should  molest,  hinder,  or  disturb  the  plain- 
tiffs in  the  enjoyment  of  all  those  lights  belonging  or  in  any 
way  appertaining  to  their  warehouse  (*).  From  tms  decision 
the  defendant  appealed. 


(»)  1874.    Jan.  21. 

Sir  Q.  Jesbel,  M.R.:  How  this  case 
would  have  stood  if  the  Skinners  Ck>m- 
pany  had  not  been  the  owners  both  of 
the  plaintifEs'  warehouse  and  of  the 
land  on  which  the  defendant  is  about 
building  a  warehouse  or  offices,  I  have 
no  occasion  to  sajr;  but  on  the  facts  as 
they  now  appear,  and  havine  regard  to 
the  circumstances  to  which  I  shall  call 
attention,  and  what  I  consider  the  set- 
tled law,  I  am  bound  to  grant  the  plain- 
tiffs an  injunction,  limited  in  the  way 
I  will  mention. 

The  plaintiffs  are  underlessees,  hav- 
ing a  lease  of  Mr.  Haynes,  who  is  him- 
self the  lessee  of  the  Skinners  Com- 
pany of  a  warehouse  in  St.  Mary  Axe. 
The  defendant  has  an  agreement  for  a 
lease  from  the  same  Skinners  Company 
of  an  adjoining  piece  of  land,  on  wnich 
he  is  about  to  erect  a  building  of  con- 
siderable heiffht  and  importance,  and 
the  question  Ihave  to  decide  is,  whether 
the  plaintiffs  are  entitled  by  injunction 
to  restrain  the  defendant  from  carrying 
up  the  building  to  such  a  height  as  will 
disturb  or  mmest  them  in  the  enjoy- 
ment of  their  rights  in  this  warehouse 
which  were  granted  to  them  by  the 
lease  to  Haynes. 

First  of  aU  I  wiU  state  my  view  of 
the  case,  independently  of  we  facts. 
In  my  view  this  case  is  to  be  tried  pre- 
cisely in  the  same  way  as  if  Haynes 
was  plaintiff  and  the  Skinners  Company 
were  defendants.  Mv  reason  for  that 
view  is  this :  The  plaintiffs  have  sot 
under  Havnes  all  tne  rights  for  tnis 
purpose  that  Haynes  possessed.  The 
defendant  claims  under  the  Skinners 
Company  by  agreement,  and,  as  ap- 
pears even  from  the  plan  to  the  agree- 
ment with  the  Skinners  Company,  had 
notice,  at  the  time  he  entered  into  the 
agreement,  of  the  tenancy  of  the  plain- 
tifib  ;  besides  which  he  has  not  pleaded 
want  of  notice.  Tlie  result,  therefore, 
is,  that,  having  obtained  the  land  with 
notice  of  the  plaintiffs'  rights,  he  can- 
not in  this  court,  whether  the  covenant 
did  or  did  not  run  with  the  land,  say 
tliat  he  is  not  as  fully  bound  as  the 
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original  covenantors.  Of  course  I  al- 
lude to  the  doctrine  laid  down  in  Talk 
V.  Moxhay  (2  Phil.,  774)  and  subse- 
quently in  Western  v.  MacDermott 
(Law  Rep.,  2  Cli.,  72).  Assuming  then 
that  we  had  Haynes  as  plaintiff  and 
the  Skinners  Company  as  defendants, 
I  find  that  the  Skinners  Company  have 
by  deed,  namely,  by  this  lease,  granted 
to  Haynes  this  warehouse,  "together 
with  all  yards,  areas,  ways,  paths,  pas- 
sages, waters,  watercourses,  lignts, 
easements,  advantages  and  appurtenan- 
ces whatsoever  thereto  belonging  or  in 
anywise  appertaining,"  for  eighty  years 
from  the  25th  of  March,  1865.  Now  it 
is  admitted  by  the  defendant  that  the 
warehouse  of  the  plaintiffs  is  exactly 
in  the  same  state  now  as  regards  lights 
as  it  was  at  the  date  of  this  lease  on 
the  1st  of  February,  1866.  There  can 
be  no  question,  therefore,  that  the 
Skinners  Company  granted  to  the 
plaintiffs  all  the  lights  which  are  now 
in  the  warehouse.  In  addition  to  that 
express  grant  there  was  a  covenant 
which  contained  these  words  :  that  the 
lessee  "  shall  and  may  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  premises  during  the 
said  term  without  any  let,  suit,  trouble, 
molestation,  hindrance,  or  disturbance 
whatsoever  of,  from,  or  by  the  said 
Master  and  Wardens,  their  successors 
and  assigns,  or  any  person  or  persons 
claiming  under  or  in  trust  for  them  or 
any  of  them."  The  defendant  claims 
under  them,  and  therefore  there  is  an 
express  covenant  binding  on  the  defen- 
dant that  whatever  has  been  granted 
shall  be  enjoyed  without  any  molesta- 
tion or  disturbance  whatsoever.  It  ap- 
pears to  me,  therefore,  that  the  question 
I  have  to  try  is,  whether  the  acts  of  the 
defendant  amount  to  molestation  or  dis- 
turbance of  the  rights  so  granted  to  the 
plaintiffs,  not  forgetting  that  in  the 
construction  of  this  instrument  I  am 
bound  to  give  it  the  construction  most 
favorable  to  the  plaintiffis  and  least 
favorable  to  the  defendant,  putting 
the  defendant  in  the  position  of 
grantor. 
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466]  *The  Attorney-Oeneral  (Sir  R.  BaggaUay\  and 
DuTidas  Oardiner^  for  the  appellant : 


Mr. 


That  being  the  pofiition  of  matters,  I 
think  it  is  not  incumbent  upon  me  to 
decide  whether  the  molestation  or  dis- 
turbance is  of  so  substantial  a  charac- 
ter, or  likely  to  become  of  so  substantial 
a  character,  as  to  prevent  the  comfor- 
table enjoyment  of  the  plaintiffs'  ware- 
house, or  the  proper  use  of  it  for  the 
purposes  of  their  business.  I  think  I 
must  decide  whether  there  is  any  mo- 
lestation or  disturbance  at  all ;  but  if 
I  come  to  the  conclusion  that  there  is 
such  molestation  or  disturbance,  then, 
according  to  the  law  as  I  consider  set- 
tled by  the  authorities  I  shall  refer  to, 
I  am  bound  to  grant  this  injunction. 

Now  what  are  the  facts  ?  It  is  no  use 
to  go  through  the  long  affidavits  in  this 
case,  because  any  one  looking  at  the 
plans  and  reading  two  or  three  of  the 
affidavits,  with  the  assistance  of  the 
photographs  and  a  foot  rule — all  wjiich 
assistance  I  have  enjoyed — cannot  obme 
to  any  other  conclusion  than  that  there 
is  some  sensible  and  appreciable  inter- 
ference with  the  lights  of  the  plaintiffs. 
There  are  two  sets  of  lights  interfered 
with.  The  first  is  a  large  skylight  at 
the  top  of  the  room  which  seems  to  be 
used  for  the  manufacture  of  cigars,  and 
the  others  are  the  back  windows,  as  to 
which  the  interference  is  purely  lateral . 
As  regards  the  skylight,  the  wall  has  at 
present  been  carried  on  for  about  fifteen 
feet  above  the  skylight,  that  is,  above 
the  horizontal  section  where  the  sky- 
light begins.  It  is  attempted  to  be 
said  that  the  injury  is  not  appreciable 
or  sensible.  We  have  a  great  deal 
of  evidence  on  both  sides,  a  great 
deal  of  evidence  of  experts,  and,  as  is 
not  uncommon,  the  experts  for  the 
plaintiffs  take  one  view,  and  the  ex- 
perts for  the  defendant  take  another. 
But  I  cannot  help  seeing  that  the  de- 
fendant's experts,  although  occasion- 
ally using  language  which  seems  to 
imply  that  there  is  no  interference 
whatever,  rather  confine  their  remarks 
to  the  substantiality  of  the  interference 
in  the  sense  of  interfering  with  the 
plaintiffs  in  carrying  on  their  business. 
The  plaintiffs'  witnesses  go  the  whole 
length  in  the  other  direction,  and  not 
only  assert  a  substantial  interference 
with  the  light,  but  say  it  is  so  great  as 
to  interfere  with  the  proper  carrying  on 


of  the  business,  so  as  to  bring  it  within 
the  cases  relating  to  nuisance.  Mv  eon- 
elusion  is  that  there  is  a  senmble  and 
appreciable  interference,  and  that  it  is 
a  case  of  some  actual  damage  ;  bat,  for 
reasons  I  am  going  to  give,  it  is  not  in- 
cumbent upon  me  to  decide  as  to  what 
is  the  extent  of  that  actual  damage. 

As  regards  the  back  windows,  I  con- 
sider that  even  the  witnesses  for  the 
defendant  admit  diminution  of  light; 
and,  without  going  through  the  details 
of  the  evidence,  it  is  safficient  to  say 
that  I  have  arrived  at  the  conclusion 
that  there  is  molestation,  hindrance, 
and  disturbance  of  the  rights  granted 
by  the  Skinners  Company. 

The  next  question  is,  what  is  the  law 
of  the  court  on  that  subject?  I  have 
been  pressed  by  the  defendant  very 
properly  (and  not  at  all  at  too  great  a 
length)  with  considerations  as  regards 
the  seriousness  of  the  consequences  to 
him  and  the  public  generally  if  I 
adopt  the  view  that,  without  proving' 
so  great  an  extent  of  damage  as  would 
entitle  the  plaintififs  to  damages  in  an 
ordinary  case  of  nuisance,  an  injunc- 
tion ought  to  be  granted  in  this  case. 
I  am  not  at  liberty  to  take  those  consid- 
erations into  account.  No  principle  can 
be  more  sacred  than  that  a  man  shall 
be  compelled  to  perform  his  contract. 
In  all  cases  where  a  court  of  equity 
has  jurisdiction  to  enforce  the  specific 
performance  of  contracts,  and  persons 
voluntarily,  -without  any  fraud,  acci- 
dent, or  mistake,  enter  into  contracts, 
the  jurisdiction  should  be  exercised. 
Again,  if  it  is  not  distinct  specific  per- 
formance, but  that  kind  of  relief  which ' 
is  given  where  the  contract  has  been 
substantially  performed,  namely,  by  re- 
straining a  breach  of  some  covenant 
in  a  d^d  of  grant  or  lease  or  other 
document  of  title  by  which  or  under 
which  the  possession  is  changed  and 
enjoyed — ^in  all  those  cases  the  court 
enforces,  not  exactly  specific  perform- 
ance, but  prevents  a  breach  of  the 
covenant  by  the  party  entering  into 
the  agreement  in  aid  of  the  enjoy- 
ment and  possession  granted  to  the 
other  party.  Tliat  has  been  the  course 
universally  pursued  from  the  earlier 
cases,  where  a  farmer  was  prevented 
by  injunction  from  taking  hay  or  straw 
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As  far  as  the  actual  araount  of  damage  which  has  been 
proved  *by  the  plaintiffs,  we  may  conclude  from  the  [467 
judgment  of  the  Master  of  the  Rolls  that,  if  this  had  been 


off  the  land  when  he  covenanted  merely 
that  all  the  hay  and  straw  should  be 
used  on  the  land,  to  the  more  recent 
cases,  where  persons  have  been  re- 
strained from  building  on  the  land. 
The  courts  have  uniformly  adopted  the 
principle  that  in  all  these  cases  an  in- 
junction will  be  granted,  so  as  to  make 
the  person  who  has  entered  into  the 
contract  specifically  perform  it,  and  not 
break  the  covenant  he  has  entered  into. 
As  was  said  in  Lumley  v.  WagTver  (1  D. 
M.  &  G.,  604),  the  extent  to  which  that 
jurisdiction  has  been  exercised  is  not 
to  be  abandoned.  I  should  be  disposed 
to  go  further  if  I  had  the  power,  and 
extend  the  jurisdiction,  in  cases  of  spe- 
cific performance,  very  much  beyond 
what  it  has  been  the  habit  of  the  Court 
of  Chancery  to  do. 

Now  how  does  the  matter  stand  on 
the  authorities  as  to  granting  injunc- 
tions in  cases  of  covenant  ?  It  is  clearly 
established  by  authority  that  there  is 
sufficient  to  justify  the  court  inter- 
fering if  there  has  been  a  breach  of 
the  covenant.  It  is  not  for  the  court, 
but  the  plaintiffs,  to  estimate  the 
amount  of  damage  that  arises  from  the 
injury  inflicted  upon  them.  The  mo- 
ment the  court  nnds  that  there  has 
been  a  breach  of  the  covenant,  that  is 
an  injury,  and  the  court  has  no  right 
to  measure  it,  and  no  right  to  refuse 
to  the  plaintiff  the  specific'performance 
of  his  contract,  although  his  remedy 
is  that  which  I  have  described.  Upon 
that  we  are  not  without  authority. 
Ti^Thg  V.  Eck^dey  (2  K.  &  J.,  370) 
was  decided  by  Lord  Hatherley  when 
Vice-Chancellor,  and  what  he  says  as 
to  the  law  at  page  278  is  this :  "  It  was 
admitted,  and  could  scarcely  be  other- 
wise, that  had  the  deed  contained  a 
covenant  on  the  part  of  the  defendants 
not  to  pour  hot  water  into  the  brook, 
the  question  of  the  degree  of  heat 
would  have  been  immaterial,  the  ques- 
tion of  damages  would  have  been  one 
'  not  necessary  to  be  tried,  and  the  court 
would  restrain  at  once.  The  question 
is,  whether  this  covenant  is  not  identi- 
cal ;  whether,  if  I  demise  a  given  por- 
tion of  a  given  thing,  and  covenant  for 
the  free  use  and  enjoyment  of  it  in  the 


state  in  which  it  exists  at  the  time  of 
the  demise,  I  do  not  covenant  in  effect 
that  I  will  not  interfere  or  intermeddle 
in  any  way  with  the  state  of  things  as 
then  existing." 

A  similar  point  came  before  my  pre- 
decessor in  the  case  of  Dickenson  v. 
Qrwnd  Junction  Canal  Company  (15 
Beav.,  260).  The  observations  I  refer 
to  are  to  be  found  at  page  270  :  "If  it 
be  a  contract  duly  enter^  into  between 
the  parties,  it  is  no  answer  to  a  viola- 
tion of  it  to  say,  tliat  it  will  not  inflict 
any  injury  upon  one  of  the  contracting 
parties.  If  the  plaintiffs  have  pur- 
chased from  the  company  a  right  to 
preserve  the  waters  in  the  rivers  Bul- 
boume  and  Gade  from  being  diverted 
in  any  other  manner  than  as  diverted 
at  the  passing  of  the  act  of  58  Geo.  3, 
it  is  no  answer  to  them  to  say,  that  the 
diversion  proposed  will  not  be  injuri- 
ous to  them,  or  even  to  prove  that  it 
may  be  beneficial  to  them.  It  is  for 
them  to  judge  whether  the  agreement 
shall  be  preserved,  so  far  as  they  are 
concerned,  in  its  integrity,  or  whether 
tliey  shall  permit  it  to  be  violated." 

Those  judgments  appear  to  me  to  be 
founded  on  sound  principle.  The  party 
entitled  to  the  benefit  of  the  contract 
must  be  the  sole  judge  of  the  extent  to 
which  he  will  permit  it  to  be  violated. 
It  is  the  business  of  the  court  to  en- 
force the  contract,  and  in  such  a  man- 
ner as  the  ordinary  jurisdiction  of  the 
court  enables  the  court  to  enforce  it. 

There  is  another  case  on  the  subject, 
ifhich,  although  not  going  so  far  in  ex- 
pression, is  a  good  illustration  of  what 
has  occurred  m  this  case.  I  refer  to 
Western  v.  MacDermott,  (Law  Rep.,  1 
Eq.,  499 ;  2  Ch.,  72).  That  was  a  case 
of  a  contract  or  covenant  not  to  build. 
I  must  say,  on  looking  at  the  case,  and 
without  meaning  to  reflect  on  the  par- 
ties, that  the  conduct  of  the  plaintiff 
looks  rather  unneighborly.  All  his 
neighbor  had  done  was  to  throw  out  a 
bow  window  at  the  back  of  his  house 
eight  feet  beyond  the  wall,  which  to  a 
very  slight  extent  undoubtedly  inter- 
fered with  the  plaintiff's  enjoyment  of 
the  breakfast-room  on  the  same  level. 
It  was  alleged  that  the  projection  of 


564 


CHANCERY  APPEAL8. 


IX.  R. 


1874 


Leech  v.  Schweder. 


LJJ, 


a  case  of  ordinary  ancient  lights,  he  did  not  think  that  snch 
468]  damage  had  been  shown  *as  would  justify  the  court  in 
interfering ;  but  he  distinguished  the  case  on  the  ground  that 


eight  feet  would  interfere  with  the  light 
of  the  room.  In  that  case  (Law  Rep., 
1  Eq.,  505)  the  Master  of  the  Rolls  says 
that  that  would  not  have  been  sufficient 
to  restrain  the  defendant  on  the  ground 
of  nuisance.  "  This  suit  could  not,  in 
my  opinion,  have  been  maintained  on 
the  ground  of 'ObBcuring  ancient  lights." 
.  .  .  *'I  am  of  opinion  that  the  next- 
door  neighbor  could  not,  in  ordinary 
circumstances,  complain  of  this  as  such 
an  injury  to  him  as  he  was  entitled  to 
stop ;  but  at  the  Aime  time  I  am  of 
opinion,  on  the  evidence,  that  notwith- 
standing this,  the  injury  done  to  the 
two  houses  adjoining  No.  9  is  substan- 
tial. In  the  case  of  the  plaintiff's  house, 
it  intercepts  the  early  rays  of  the  sun, 
and  it  also  partially  obstructs  the  view 
from  his  window;  and  I  have  no  doubt 
it  would  make  his  house  and  the  house 
on  the  side  less  sought  after  than  oth- 
ers in  the  row,  and  lower  their  va^ue  in 
the  market  to  an  appreciable  extent, 
though  I  should  infer  from  the  evi- 
dence  probably  not  to  any  very  consid- 
erable extent."  Therefore  the  Master 
of  the  Rolls  was  of  opinion  that  it  was 
substantial,  but  small ;  and  he  granted 
the  injunction,  expressly  saying  that 
he  would  not  have  granted  it  had 
there  been  no  contract.  When  it  went 
before  the  Lord  Chancellor  Chelmsford 
on  appeal,  it  was  put  to  him,  that  on 
the  evidence  the  damage  was  very  tri- 
fling indeed,  and  that  the  Master  of  the 
Rolls  was  not  right  in  saying  that 
there  waa  substantial  damage  at  all ; 
therefore  he  was  asked  to  dissolve  the 
injunction.  Though  he  was  in  favor 
of  the  appellants  on  the  evidence  that 
that  there  was  no  substantial  damage, 
he  would  not  dissolve  the  injunction ; 
and  he  says  (Law  Rep.,  2  Ch.,  75): 
*'  The  defendant,  in  the  next  place,  says 
that,  admitting  the  addition  to  his  house 
to  be  a  violation  of  the  covenant,  yet 
equity  will  not  interfere,  as  the  plain- 
tiff has  not  sustained,  nor  is  likely  to 
sustain,  any  actual  damage  thereby. 
Whether  this  ground  of  non-interfer- 
ence by  equity  can  be  applicable  to  a 
case  of  this  peculiar  description  may 
be  a  matter  deserving  of  some  consid- 
eration.    The  object  of  the  covenant 


was  to  prevent,  for  all  future  time,  any 
obstruction  to  the  view  from  the  backs 
of  the  houses  by  buildings  or  trees 
above  a  certain  height"  .  .  .  "If,  then, 
it  were  necessary  to  wait  until  '  sub- 
stantial injury*  (to  use  the  words  of  the 
Master  of  the  Rolls)  were  sustained, 
that  period  might  never  arrive,  al- 
though violations  of  the  covenant  might 
be  continually  occurring,  and  the  own- 
ers of  the  houses  would  never  be  in  a 
situation  to  invoke  the  interposition  of 
this  court  to  prevent  the  breach  of  a 
covenant  intended  solely  for  their  ben- 
efit. But  it  is  unnecessary  to  deter- 
mine this  question,  because  there  is 
evidence,  upon  which  the  court  may 
fairly  act,  that  actual  damage  will  faie 
produced  by  the  defendant's  building 
diminishing  the  value  of  the  plaintiff's 
house."  That  is,  diminishing  it  to  some 
slight  extent,  although  not  substan- 
tially. It  was  not  for  the  Lord  Chan- 
cellor to  say,  that  even  if  no  damage 
were  proved  it  would  do ;  but  it  was 
sufficient  for  him  to  say,  that  if  dam- 
age, although  not  substantial,  were 
proved,  it  would  certainly  do. 

In  that  state  of  the  authorities,  I 
think  it  is  plain  that  if  the  plaintiffs 
establish  that  they  have  a  grant  of  all 
the  lights  of  the  house,  and  if  the  de- 
fendant is  interfering  with  or  obstruct- 
ing any  of  the  lights  so  as  to  commit 
a  breach  of  the  contract  as  to  quiet  en- 
joyment, they  are  entitled  to  the  aid 
of  this  court.  It  was  pressed  upon  me 
that  such  a  decision  would  be  extremely 
inconvenient  not  only  to  the  defendant 
in  this  case,  but  to  persons  in  fi[eneral 
who  build  houses  in  rows  and  grant 
leases  to  persons  who  purchase  one  or 
more  of  those  houses.  This  court  has 
nothing  to  do  with  that.  If  persons 
are  so  careless  or  so  oblivious  of  their 
interests  that  they  choose  to  enter  into 
contracts  which  are  inconvenient  to 
them,  that  is  no  reason  why  the  court 
should  not,  at  the  instance  of  the  other 
party,  enforce  it.  It  may  be  incon- 
venient and  injurious  to  the  Skinners 
Company  that,  having  granted  a  lease 
with  all  the  lights,  they  are  not  al- 
lowed to  build  on  their  adjoining  land 
to  the  extent  of    obstructing   one  of 
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there  was  an  express  grant  of  lights,  and  also  a  covenant  for 
quiet  enjoyment.  But  there  is  no  other  *grant  here  [469 
than  the  grant  of  the  ordinary  easement  which  is  granted 
with  a  tenement,  and  the  right  in  no  way  differs  from  that 
which  may  be  acquired  by  twenty  years'  user.  The  covenant 
*for  (juiet  enjoyment  is  only  for  the  enjoyment  of  the  [470 
premises  comprised  in  the  grant,  and  does  not  extend  the 
covenantee's  right  to  light,  although  it  gives  him  an  addi- 
tional remedy.  In  such  a  case  the  plaintras  must  show  sub- 
stantial damage  before  the^  could  maintain  an  action  at  law, 
and  there  is  no  difference  in  this  respect  between  equity  and 
law.  If  the  lights  secured  by  the  covenant  were  of  a  spe- 
cial nature,  the  case  would  be  different.  In  that  case  the 
court  might  not  regard  the  quantum  of  damage  if  the  cove- 
nant were  broken :  Ingram  v.  Morecroft  (*) ;  Booth  v.  Al- 
cock(^) ;  City  of  LoncUm  Brewery  Company  v.  Tennant{*) ; 
Kelk  V.  Pearson  {*). 

*Mr.  Southgate,  Q.C.,  and  Mr.  Locock  Wehb^  for  the  [471 
plaintiffs :  Our  case  differs  from  the  ordinary  cases  of  ob- 
struction of  ancient  lights,  because  the  defendant  is  bound 
by  the  covenant  of  the  Skinners  Company  that  nothing 
shall  be  done  by  them,  or  those  claimmg  under  them,  to 
molest  or  obstruct  the  lessees  in  the  enjoyment  of  the  light 
as  it  existed  when  the  grant  was  made  to  them :  Dames  v. 
MarshaU  (*).  It  is  not,  therefore,  necessary  for  us  to  show 
what  amount  of  light  was  ancientljr  enjoyed  by  the  owners 
of  the  land,  nor  to  prove  any  material  damage :  it  is  enough 
that  we  can  show  an  interference  with  the  light  as  it  existed 
at  the  time  of  the  grant  that  is  not  merely  trivial.  The 
mere  fact  that  there  has  been  a  breach  of  the  covenant  is 
sufficient  ground  for  this  court  to  interfere :  Tippinq  v. 
Mckerslev  (*) ;  Ba^k  v.  Stacey  (') ;  Attorn^-Oerieral  v. 
Nichol  (■) ;   Dickenson  v.  Or  and  Junction  Mailway  Com- 

those  lights,  though  the  use  of  that  now  belonging  thereto.     It  will  be  for 
one  is  not  necessary,  or  even  perhaps  the  defen(mnt  to  determine  to  what  ex- 
desirable,  for  the  tenant  of  the  house  tent  that  compels  him  to  pull  down  the 
to  which  the  privilege  is  affixed.    I  wall  already  erected.    To  some  extent 
have  nothing  wnatever  to  do  with  that ;  I  am  of  opinion  he  must  pull  it  down. 
I  must  construe  the  contract  as  I  find  In  a  case  of  this  kind  the  costs  must 
it.     The  result  will  therefore  be,  that  follow  the  result. 
I  must  grant  an  injunction  restraining  (')  38  Beav.,  49. 
the  defendant  from  erecting  or  contin-  (^)  Law  Rep.,  8  Ch.,  668. 
ning  any  wall  or  other  building  which  (')  Ibid.,  »  Ch.,  212. 
will  molest,  hinder,  or  disturb  the  en-  (*)  Ibid.,  6  Ch.,  809. 
loyment  by  the  plaintiffs  of  all   the  (*)  1  Dr.  <&  Sm.,  664. 
lights  belonging,  or  in  anywise  apper-  (*)  2  E.  <fe  J.,  264. 
taminc^,  to  their  warehouse  which  be-  0)  2  Car.  ifr  P.,  466. 
longed  or  appertained  thereto  on  the  (*)  16  Ves.,  838. 
1st  of  February,  1866,  being  the  lights 
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pany  (*) ;  Watts  v.  Kelson  (*) ;  Piggott  v.  Stratton  (') ; 
weslern  v.  MacDerTnott  (*).  But  if  we  are  called  upon  to 
show  substantial  damage,  the  evidence  is  suflSicient  to  show 
that,  if  the  wall  should  be  built  to  the  height  which  the  de- 
fendant threatens  to  build  it,  the  light  will  be  very  mate- 
rially interfered  with. 

At  the  conclusion  of  the  argument  of  the  counsel  for  the 
respondents,  the  Attorney-General  offered  to  consent  to 
build  the  wall  so  as  not  to  exceed  a  height  which  he  then  in- 
dicated, and  that  the  bill  should  be  dismissed  without  costs, 
and  no  costs  of  the  appeal. 

Sir  W.  M.  James,  L.J.,  said  that  the  case  mieht  stand 
over  for  the  plaintiffs  to  decide  whether  they  would  accei)t 
the  terms  offered  ;  and  if  they  were  not  willing  to  do  so,  it 
would  be  necessary  to  have  further  evidence  as  to  the  effect 
of  continuing  the  wall  above  its  present  height,  and  for  that 
purpose  the  court  would  direct  a  scaffolding  or  screen  to  be 
erected  to  the  height  proposed  in  the  J)lans,  and  would  ap- 
472]  point  a  surveyor  to  report  upon  *the  effect  of  it.  It 
was  necessary,  however,  first  to  give  judgment  upon  the  point 
of  law  decided  by  the  Master  of  the  Rolls. 

Sir  G.  Mellish,  L.J.:  The  Master  of  the  Rolls  decided 
this  case  on  a  question  of  law  which  is  one  of  very  consider- 
able importance,  and  as  we  have  the  misfortune  to  differ 
from  him  on  that  question  of  law,  we  think  it  is  desirable 
to  give  judgment  upon  that  point  now.  It  is  well  known 
that  there  are  two  ways  by  which  at  present  the  right  to 
light  can  ordinarily  be  acquired.  First,  it  can  be  acquired 
bv  twenty  years'  user  or  occupation  of  lights  under  the 
Irescription  Act ;  and  secondly,  it  can  be  acquired  by  what 
is  ordinarily  caHed  the  disposition  of  the  owner  of  tne  two 
tenements.  It  is  perfectly  established  that  if  a  man  owns  a 
house,  and  owns  property  of  any  other  kind  adjoining  that 
house,  and  then  either  conveys  the  house  in  fee  simple  or 
demises  it  for  a  term  of  years  to  another  person,  a  right  to 
light  unobstructed  by  anything  to  be  erected  on  any  land 
wnich  at  the  time  belonged  to  the  grantor  passes  to  the 
grantee.  I  am  clearly  of  opinion,  as  I  have  before  expressed 
m  the  case  of  Kelk  v.  Pearson  (*),  that  there  is  no  difference 
in  the  extent  of  these  rights.  It  makes  no  difference  what- 
ever whether  a  person  has  acq^uired  the  right  to  light  by 
twenty  years'  user,  or  has  acquired  it  bv  the  disposition  of 
the  owner  of  the  two  tenements.     In  either  case  the  extent 

(0  16  Beav.,  260.  (*)  Law  Rep.,  1  Eq.,  499;   2  Ch.,  72. 

O  Law  Rep.,  6  Ch.,  166.  (*)  Law  Rep.,  6  Ch.,  809. 

O  1  D.  F.  <fe  J.,  33. 


VoL  IX.]  CHANCERY  APPEALS.  567 

L.JJ.  Leech  v.  Schweder.  1874 

of  the  right  is  ex2ict\y  the  same.  If  the  mode  in  which  the 
right  to  light  is  acquired  by  law  is  considered,  that  will  be 
quite  clear,  because  before  the  passing  of  the  Prescription^ 
Act  almost  all  rights  to  light  were  ordinarily  obtained  by  a 

frant  express  or  implied.  No  doubt  they  might  be  claimed 
y  prescription,  but  of  course  there  were  very  few  lights 
that  could  practically  be  claimed  by  prescription,  because, 
in  order  to  support  a  light,  by  prescription,  the  light  must 
have  existed  since  the  time  of  Richard  I.  There  were 
very  few  houses,  in  fact,  which  existed  from  the  time  of 
Richard  I.,  and  the  lights  of  all  other  houses  were,  in  point 
of  law,  always  considered  to  be  claimed  by  a  lost  grant,  and 
it  was  always  so  pleaded  at  law.  The  courts  of  law,  on  the 
consideration  of  tne  extent  of  such  a  right,  had,  long  before 
the  *Prescription  Act,  held  that  it  did  not  entitle  the  [473 
owner  to  every  ray  of  light  that  might  happen  to  come 
through  the  windows,  and  that  he  could  not  maintain  his 
action  for  the  abstraction  of  light  unless  he  could  make 
out  that  the  comfort  of  his  house  was  diminished  by  the 
deprivation  of  light,  or  that  he  was  prevented,  if  he  was 
the  owner  of  business  premises,  from  carrying  on  his  busi- 
ness in  the  same  manner  as  he  was  accustomed  to  carry  it 
on  before. 

That  being  so,  in  the  present  case  the  light  is  claimed  by 
the  disposition  of  the  owner  of  two  tenements.  The  first 
question  we  have  to  consider  is,  whether  in  fact  any  greater 
right  than  the  ordinary  easement  is  passed  by  the  terms  of 
the  deed.  Now,  by  the  terms  of  tne  deed,  the  Skinners 
Company  demise,  ''all  that  piece  or  parcel  of  ground,  with 
the  warehouses,  tenements  and  appurtenances  therein, 
situate  and  being  on  the  west  side  of  St.  Marv  Axe,"  &c.  ; 
and  then  follow  general  words  including  '*  all  lights,  ease- 
ments,/^dvantages,  and  appurtenances  thereto  belonging  or 
in  anvwise  appertaining."  Now  I  am  very  clearly  of  opin- 
ion that  the  use  of  the  word  "lights"  among  the  general 
words  in  that  lease  means  nothing  but  the  ordinary  right  to 
light,  namely,  that  well-known  easement  which  nas  been 
known  and  which  has  existed  in  the  law  from  time  immemo- 
rial. I  think  it  is  unnecessary  to  decide  the  question,  which 
may  possibly  admit  of  some  doubt,  whether,  irom  the  use  of 
the  words  ''belonging  or  in  anywise  appertaining,"  the 

right  to  the  light  in  this  case  passes  under  those  words,  or 
^   .,       ..  ,         ,       ,  .    ...     ,  ^j^^ 

3eak- 


^,    ^^^  ^  „   ^   ippertaining,  which  these  lights 

are  not.     But  it  may  be,  having  regard  to  the  situation  of 
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these  premises,  which  are  described  as  being  newly  erected, 
a  rather  more  extensive  meaning  would  be  put  on  the  words 
5p' belonging  or  appertaining,"  and  they  might  be  held  to 
include  lignts  usually  held  and  enjoyed.  It  appears  to  me 
unnecessary  to  decide  that  point,  because  under  any  cir- 
cumstances it  is  clear  that  the  right  to  light  as  against  the 
lessors,  in  respect  of  any  premises  which  at  the  date  of  this 
deed  belonged  to  the  lessors,  passed  to  the  lessee,  and  it  is 

tuite  clear  that  no  greater  rignt  passed,  even  assuming  that 
74]  the  words  *' fights  belonging  and  *appertaining''  did 
include  the  right  to  the  entrance  of  light  into  all  the  win- 
dows then  existing  in  the  house,  over  the  premises  of  the 
vendors;  because  it  is  quite  clear  that  the  word  ''lights," 
when  used  in  general  words  in  a  conveyance,  means  the  ordi- 
nary right  of  fight  as  it  is  known  ana  limited  by  the  law, 
and  no  greater  ri^ht. 

The  next  question  is,  does  the  covenant  for  quiet  enjoy- 
ment make  any  difference  1  I  have  no  hesitation  in  saying 
that  nothing  can  be  clearer  than  that  in  a  court  of  law  the 
covenant  for  quiet  enjoyment,  in  its  plain  ordinary  terms, 
does  not  increase  or  enlarge  the  rights  which  were  granted 
by  the  previous  part  of  the  conveyance.  Of  course  it  would 
be  possible  to  insert  in  any  covenant  words  which  would 
increase  the  right  of  the  covenantee  to  damages  at  law  if  his 
rights  were  Violated,  and  would  entitle  him  to  an  injunction 
in  equity  to  enforce  that  right.  For  instance,  it  might  be 
said  in  a  covenant  that  the  lessee  should  freely  enjoy  the 
house,  with  an  uninterrupted  view  from  his  drawing-room 
windows  over  all  the  existing  land  of  the  lessor.  If  that 
were  inserted,  no  doubt  it  would  give  a  larger  right  than 
had  previously  been  granted,  and  damages  might  be  recov- 
ered at  law  if  the  lessor  broke  that  covenant,  and  a  court  of 
equity  would  grant  an  injunction  against  the  lessor  if  he 
were  intending  to  break  it,  and  no  doubt  would  also  grant 
an  injunction  against  the  person  claiming  under  the  lessor 
if  he  took  with  notice  of  the  covenant.  But  this  is  not  a 
covenant  of  that  kind ;  it  is  simply  a  covenant  for  quiet  en- 
joyment; and  I  am  clearly  of  opinion  that  it  does  not 
enlarge  the  right  in  any  way.  It  is  perfectly  true  that  the 
lessee  is  ''to  hold  and  enjoy  without  any  suit,  let,  or  hin- 
drance." But  what  is  he  to  hold  and  enjoy  ?  "  The  prem- 
ises." What  are  the  premises  'i  The  things  previously  de- 
mised and  granted.  The  covenant  does  not  enlarge  what  is 
previously  granted,  but  an  additional  remedy  is  given, 
namely,  an  action  for  damages  if  the  lessee  cannot  get,  or  is 
deprived  of  that  which  has  been  previously  professed  to  be 
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granted.  Nothing,  I  apprehend,  can  be  plainer  than  that 
at  law  it  would  not,  in  the  least  degree,  enlarge  what  was 
granted.  This  being  the  grant  of  an  easement  well  known 
to  the  law,  the  benefit  of  it  passes  with  the  dominant  tene- 
ment, and  the  burthen  of  it  passes  with  the  *servient  [475 
tenement,  to  every  person  to  whose  occupation  the  dominant 
and  servient  tenements  respectively  come.  Therefore  the 
plaintiffs  in  this  case,  if  their  lights  were  really  disturbed, 
Deing  the  occupiers  of  the  dominant  tenement,  could  bring 
an  action  at  law,  not  an  action  on  the  covenant,  but  an  ac- 
tion on  the  case  for  the  disturbance  of  that  right  or  ease- 
ment which  was  so  granted,  and  it  would  not  make  the  least 
difference  whether  the  richt  had  been  created  by  twenty 
years'  enjoyment,  or  whether  the  right  had  been  created  by 
grant,  express  or  implied.  In  either  case  he  would  have  the 
same  remedy. 

The  question  we  have  now  to  decide  is,  whether  he  has  a 
greater  right  in  equity  than  at  law.  I  must  say  it  rather 
surprises  me  to  find  that  it  should  be  supposed  that  he  has 
any  greater  right  in  equity.  I  always  supposed  that  where 
a  right  existed  at  law,  and  a  person  only  came  into  equity 
because  the  court  of  equity  had  a  more  convenient  remedy 
than  a  court  of  law,  which  is  the  case  where  a  person  has  a 
legal  right  to  lights,  there  equity  followed  the  law,  and  the 
person  entitled  to  the  right  had  no  greater  right  in  equity 
than  at  law.  In  my  opinion  there  is  a  distinction  between 
this  case  and  those  cases  referred  to  by  the  Master  of  the 
Rolls,  where  there  was  no  grant  at  law  at  all,  but  the  right 
had  merely  come  into  existence  by  covenant.  Where  the 
right  comes  into  existence  by  covenant,  the  burthen  does 
not  run  at  law  with  the  servient  tenement  at  all ;  but  a  court 
of  equity  says  that  a  person  who  takes  it  with  notice  that 
such  a  covenant  has  been  made,  shall  be  compelled  to  ob- 
serve it.  That  is  the  ordinary  case  where  there  is  such  a 
covenant  as  I  before  referred  to,  that  a  person  shall  have  an 
uninterrupted  view  from  his  drawing-room  window,  because 
the  law  will  not  allow  the  owfier  of  land  to  attach  an  un- 
usual and  unknown  covenant  to  the  land,  so  that  a  man  who 
buys  the  property  in  the  market  without  knowing  that  it  is 
subject  to  any  such  burthen,  would  find  that  some  previous 
owner  had  professed  to  bind  all  subsequent  owners  by  an 
obligation  not  to  obstruct  the  view  which  somebody  else 
would  have  from  the  windows  of  his  house.  In  such  a  case 
as  that,  though  the  man  who  makes  the  covenant  is  liable, 
yet  those  claiming  under  him  are  not  liable  at  law ;  but  the 
Court  of  Equity  says  that  if  a  purchaser  has  taken  the  land 
9  Eng.  Rep.  72 
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476]  with  notice  of  that  contract,  it  is  contrary  to  *eciiiity 
that  ne  should  take  advantage  of  that  rule  of  law  to  violate 
the  covenant.  But  in  the  case  of  a  grant  of  a  well-known 
easement,  such  as  a  right  to  light  or  a  watercourse,  or  a 
right  of  way,  or  any  of  the  numerous  easements  which  are 
well  known  to  the  law,  when  they  are  once  validly  creat-ed 
the  right  passes  at  law,  and  the  owner  and  occupier  of  the 
dominant  tenement  may  maintain  an  action  a^inst  the 
occupier  of  the  servient  tenement  if  the  right  is  interfered 
with ;  and  in  all  such  cases  the  rule  in  equity  ought  to  fol- 
low the  law.  If  the  legal  right  is  not  interfered  with,  or 
if  such  damage  has  not  been  occasioned  as  would  sustain 
an  action  at  law,  then,  in  my  opinion,  there  is  no  right  in 
this  court. 

The  only  ground  on  which  it  could  be  supposed  to  make 
any  difference  would  be  this — that  there  are  cases  in  which 
an  action  might  be  maintained  at  law,  and  yet  there  would 
not  be  damage  sufficient  for  this  court  to  interfere  in  grant- 
ing an  iniunction.  In  such  a  case  possibly  it  might  be  con- 
tended (though  I  doubt  whether  such  an  opinion  would  be. 
correct)  that  the  covenant  for  quiet  enjoyment  would  be  a 
reason  why  this  court  should  gi-ant  an  iniunction  when  less 
damage  has  been  occasioned  than  would  have  supported  an 
injunction  if  there  had  been  no  such  covenant  for  quiet  en- 
joyment, and  the  right  had  been  merely  gained  by  twenty 
years'  user.  Practically,  in  my  opinion  there  is  no  differ- 
ence with  respect  to  light  in  the  amount  of  damage  which 
would  entitle  a  person  to  maintain  an  action  at  law  and 
that  which  would  entitle  him  to  file  a  bill  in  equity.  The 
circumstance  that  all  cases  of  loss  of  light  and  air  are 
brought  to  this  court,  seems  tolerably  good  evidence  that 
the  world  at  large  does  not  consider  that  a  plaintiff  has 
practically  a  better  chance  of  succeeding  if  he  nas  the  right 
to  light  tried  before  a  judge  and  jury  than  he  has  if  he 
comes  to  this  court.  I  am  most  unwilling  to  make  a  differ- 
ence between  law  and  ecjuity  when  I  do  not  find  it  exist. 

Therefore,  in  my  opinion,  fti  this  case  the  plaintiffs  have 
the  ordinary  right  to  light,  and  it  does  not  make  the  slight- 
est difference  whether  the  light  was  acquired  by  twenty 
years'  user,  or  whether  it  has  been  acquired,  as  it  has  been 
acquired  in  this  case,  by  the  disposition  of  the  owner  of  the 
two  tenements.  I  think  that  nothing  could  be  more  incon- 
477]  venient  than  that  there  should  *be  two  rights,  one 
more  extensive  than  the  other,  according  to  the  manner  in 
which  tliey  had  been  acquired.  AVhenever  the  servient  and 
dominant  tenements  come  into  the  occupation  of  the  same 
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owner,  of  course  the  right  to  lights  is  gone,  and  when  they 
are  separated,  it  again  arises  by  what  is  called  the  disposi- 
tion of  the  owner  of  the  two  tenements.  Whenever  that 
takes  place,  whether  it  is  a  lease  or  an  absolute  conveyance, 
there  is  always,  in  the  ordinary  practice  of  conveyancers,  a 
covenant  for  quiet  enjoyment,  and  I  cannot  help  thinking  it 
would  be  most  mischievous  if  it  were  h^ld  that  a  person  who 
claims  a  right  by  an  express  covenant  in  that  way  under  a 
conveyance  has  a  greater  right  than  a  person  who  obtains 
his  right  to  light  by  twenty  years'  user.  Therefore  I  cannot 
agree  with  the  ground  upon  which  the  Master  of  the  Rolls 
has  decided  this  case,  and  I  am  of  opinion  that  the  plaintiffs 
have  an  ordinary  right  to  light,  and  no  more. 

Sir  W.  M.  James,  L.J.:  I  am  of  the  same  opinion.  It 
was  to  me  a  very  startling  novelty  to  find  that  the  case  was 
supposed  to  turn  upon  the  covenant  for  quiet  enjoyment. 
The  covenant  for  quiet  enjoyment  is  in  the  ordinary  form, 
the  form  which  has  been  in  use  for  centuries,  and  in  countless 
instruments  of  all  kinds.  I  certainly  never  understood  that 
it  was  the  object  or  effect  of  a  covenant  for  quiet  enjoyment 
to  enlarge  the  rights  of  the  grantee  or  to  increase  the  liabili- 
ties of  tne  grantor.  The  covenant  was  simply  a  covenant 
that  the  grantee  should  have  that  which  had  been  purported 
to  be  granted  to  him  either  expressly  or  by  implication.  I 
quite  agree  with  the  Lord  Justice  in.  saying  that  the  fact  that 
tnere  was  a  covenant  for  quiet  enjoyment  in  this  case  ought 
to  be  entirely  put  out  of  the  question.  I  quite  agr^,  also, 
it  would  be  a  source  of  infinite  litigation,  mischief,  and  in- 
justice, if  every  landlord  in  this  country  were  supposed  in 
every  lease  of  a  dwelling-house  or  other  property  to  give, 
by  the  general  words  or  by  a  covenant  of  quiet  enjoyment, 
to  the  lessee  or  grantee  any  right  greater  than  the  grantee 
would  have  by  tne  ordinary  rules  of  law  as  against  a  third 
person;  always,  of  course,  excepting  the  distinction  that 
twenty  years  is  wanted  in  the  one  case  and  not  in  the  other. 
As  I  understand  the  terms  of  the  grant  in  this  case,  my 
strong  *opinion  would  be,  if  the  grant  is  construed  [47  o 
strictly  according  to  its  legal  meaning,  that  the  express 
grant  of  lights  is  the  grant  of  lights  over  another  man's 
property,  that  it  is  a  grant  of  that  which  had  in  law  an  ex- 
istence as  an  easement  over  another  man's  property  at  the 
time  when  the  grant  was  made.  There  was  the  grant  of 
the  property,  and  there  was  the  grant  of  this  thing  belong- 
ing to  it,  and  which  appertained  to  it  in  respect  of  some 
other  person's  estate.  In  my  opinion  the  grant  of  those 
lights  as  there  expressed  only  deals  with  that  same  thing 
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(whichever  way  it  is  construed)  which  has  been  given  by  the 
grant  of  the  house  itself  to  the  lessee.  There  is,  moreover, 
no  reason  for  giving  more  than  the  actual  legal  meaning  to 
the  words.  The  conveyance  of  the  property,  as  between  the 
owner  and  the  grantee  of  the  property  itself,  would  give 
him  de  facto  the  enjoyment  of  everytlung  which  could  be 
enjoyed  in  the  nature  of  an  easement  against  a  third  person. 
I  think,  further,  that  the  right  to  lights  means  the  very  same 
thing  as  is  expressed  in  the  Prescription  Act  (2  &  3  W  ill.  4, 
c.  71,  8.  3)  by  the  words  **  access  and  use  of  light  to  and  for 
every  dwelling-house,  workshop,  or  other  buildings."  If 
the  words  in  the  grant  had  been,  '^together  with  the  access 
and  use  of  light  to  and  for  the  said  dwelling  to  the  existing 
windows,"  it  would  have  had  exactly  the  same  eflfect  as  the 
word  "lights"  here,  and  those  words,  if  inserted  in  the 
deed,  would  have  the  same  effect  as  the  words  in  the  act, 
and  as  the  supposed  words  in  the  lost  grant  in  the  old  cases. 
I  quite  agree  with  the  Lord  Justice  that  this  question  is 
to  be  tried  on  exactly  the  same  principles  as  if  it  were  a  suit 
against  a  neighbor,  on  the  assumption  that  the  lights  were 
of  sufficient  antiquity.  Therefore  the  question  must  now 
be  put  in  train  for  further  inquiry,  and  for  further  argu- 
ment as  to  costs,  in  case  the  parties  do  not  agree. 

Solicitors  for  the  plaintiffs :  Messrs.  Lumley  &  Lumley, 
Solicitors  for  the  defendant :  Messrs.  Travers^  Smith  <ft  Co, 
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483]  *COMMERCIAL  TJnION  ASSURANCE  COMPANY  V.  LiSTER. 

[1874    C.     86.] 
Ituuranee — Damaffe» — Action — Indemnity — SubrogaUon. 

The  owner  of  a  bailding  insured  it  against  fire,  bat  not  to  the  foil  valne.  The 
building  was  burnt  by  what  was  said  to  be  the  negligence  of  the  servants  of  a  mu- 
nicipal corporation ;  and  the  owner  brought  an  action  for  damages  against  the  cor- 
poration : 

Held  (affirming  the  order  of  the  Master  of  the  Rolls),  that  the  owner  undertaking 
to  sue  for  the  wliole  amount  of  damage,  would  be  allowed  to  conduct  the  action  with- 
out the  interference  of  the  insurers,  but  would  be  subject  to  liability  for  anything 
done  by  him  in  violation  of  any  equitable  duty  towards  tlie  insurers. 

S.  C.  Lister,  the  defendant  in  this  case,  was  a  silk  spin- 
ner at  Halifax,  and  had  there  a  large  mill  called  Wellington 
Mill.  On  the  4th  of  December,  1873,  an  explosion  of  gas 
occurred  in  the  Wellington  Mill,  wliich,  with  its  contents, 
was  thereby  destroyed.     The  explosion  was  said  to  have 
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been  occasioned  by  the  negligence  of  the  servants  of  the 
corporation  of  Halifax,  by  whom  the  gas  was  supplied. 
The  mill  was  insured  in  eleven  fire  insurance  offices  for  sums 
amounting  to  £33,000.  Mr.  Lister  estimated  his  damage  at 
£56,000,   of  which  £6,000  was  for  consequential  loss   of 

Erofits,  and  ttis  of  course  would  not  be  in  any  way  covered 
y  the  insurances.  Mr.  Lister  had  commenced  an  action 
against  the  corporation  for  the  amount  of  his  damage,  and 
the  eleven  insurance  offices  filed  the  bill  in  this  suit,  prajr- 
ing  for  a  declaration  that  they  were  entitled  to  the  benefit 
of  any  right  of  action  vested  in  the  defendant ;  and  that  the 
defendant  might  be  restrained  from  prosecuting  his  action 
otherwise  than  for  the  whole  amount  of  damage ;  and  might 
be  restrained  from  refusing  to  allow  the  plaintiffs  to  use  his 
name  for  the  purpose  of  any  proceedings  against  the  cor- 
poration. 

The  plaintiffs  moved  before  the  Master  of  the  Rolls  for  an 
injunction  according  to  the  prayer  of  the  bill,'  and  the  defen- 
dant by  his  counsel  undertaking  to  sue  the  corporation  for 
the  whole  *amount  of  loss  occasioned  by  the  explor  [484 
sion,  and  in  any  compromise  not  to  take  into  consideration 
his  liability  as  a  ratepayer  of  Halifax,  his  honor  did  not 
think  fit  to  make  any  order  for  the  motion  except  that  the 
costs  should  be  costs  in  the  cause  (*). 


p)  1874.    Feb.  19. 

Sir  G.  JE88EL,  M.R. :  The  point  is 
really  very  simple.  The  defendant  in- 
sured his  mill  against  fire  with  a  great 
many  insurance  companies,  and  the  mill 
was  burnt.  The  total  amount  of  the  loss 
is  admitted  to  exceed  very  largely  the 
total  amount  of  the  insurances.  It  is 
alleged  that  the  fire  was  caused,  not  by 
any  act  of  the  person  assured,  but  by 
the  act  of  the  corporation  of  Halifax, 
or  their  servants,  whose  carelessness  is 
alleged  to  have  been  the  cause  of  the 
fire,  and  that  the  carelessness  was  of 
such  a  kind  as  to  render  the  corporation 
liable  for  the  whole  of  the  loss.  In  that 
state  of  things  the  insurance  company 
or  companies  is  or  are  willing  to  pay 
the  amount  of  the  insurance,  and  they 
say  that,  having  paid  that  amount  (they 
pay  of  course  by  way  of  indemnity),  if 
the  assured  obtains  from  the  corporation 
of  Halifax  a  sum  larger  than  the  dif- 
ference between  the  amount  of  the  in- 
surance and  the  amount  of  the  loss,  he 
is  a  trustee  for  that  excess  for  the  in- 
surance company  or  companies — a  prop- 
osition whicn  I  take  to  be  indisputable. 


But  then  they  want  to  go  further,  and 
they  assert  that  in  such  a  case  the  in- 
sured person,  though  entitled  to  bring 
an  action  for  the  loss  he  has  sustained,  is 
not  entitled  to  be  master  of  that  action  ; 
and  they  assert  that,  though  he  is  bring- 
ing it  bona  fide,  and  is  acting  bima  fide, 
he  is  not  entitled  to  compromise  that 
action,  or  to  do  anything  else,  without 
their  assent. 

1  can  find  no  ground  whatever  for 
such  a  suggestion.  He  is  entitled  to 
bring  an  action  against  the  corporation 
for  the  injury  to  nimself.  He  is  enti- 
tled, and  is  bound,  and  has  agreed,  as 
there  is  one  cause  of  action,  to  bring 
the  action  for  the  whole  loss  to  himself, 
including  that  part  of  the  loss  against 
which  he  is  indemnified  by  the  insur- 
ance companies ;  and  he  is  not  entitled 
to  compromise  that  action  otherwise 
than  bona  fide. 

Another  objection  was  taken  on  a 
small  point,  that  he  was  a  ratepayer  of 
Halifax,  the  town  which  would  be  ulti- 
mately liable  to  make  good  the  loss  if 
the  action  results  adversely  to  the  cor- 
poration, and  that  he  would  have  re- 
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485]    *The  plaintiflfs  appealed. 

Mr.  Cotton^  Q.C,  ana  Mr.  CoTven,  Q.C.,  (Mr.  Kekewich, 
with  them),  for  the  plaintiflfs : 

If  the  companies  had  to  pay  the  whole  of  the  loss,  it  is 
clear  that  they  would  be  entitled  to  compel  th^  defendant  to 
allow  them  to  use  his  name  in  the  action,  and  that  they 
would  have  the  sole  conduct  of  the  action,  or  in  other  words, 
would  have  a  right  of  subrogation.  If  the  defendant  recov- 
ers the  whole  damage  the  companies  will  have  nothing  to 
pay :  Totes  v.  Whyte^  (*) ;  but  if  the  corporation  submit  to 
pay  the  excess  of  the  damage  over  the  amount  of  the  in- 
surances, the  defendant  will  of  course  accept  that  compro- 
mise, and  will  have  no  inducement  to  prosecute  the  action 
for  the  full  amount,  as  the  companies  would  pay  the  differ- 
ence. The  court  should  therefore  interfere:  RaTidaZ  v. 
Cockran  (') ;  Dickinson  v.  Jardine  (").  It  is  absurd  to  say 
that  if  the  insurance  is  for  £1,000,  and  the  damage  is  £1,001, 
then  the  insurers  have  it  all  in  their  own  hands ;  but  if  the 
damage  is  £999,  then  the  insured  has  it  all  in  his  hands,  and 
they  have  nothing  to  do  with  the  proceedings.  It  is  very 
analogous  to  the  case  of  principal  and  surety,  when  the 
surety  has  had  to  pay. 

Mr.  Fry^  Q.C,  and  Mr.  Tapping  (Mr.  OraTiam  Hastings 
with  them),  on  behalf  of  the  defenciant,  contended  that  there 
was  no  right  of  subrogation,  the  contract  of  the  insurance 
companies,  being  one  of  indemnity.  Until  the  defendant  has 
been  paid  his  whole  loss  he  is  m  no  sense  a  trustee  for  the 
companies.  Why  is  the  person  principally  interested  not  to 
have  the  conduct  of  the  litigation  ?  How  can  the  fact  of  his 
having  insured  deprive  him  of  his  right  to  sue  the  corpora- 
tion ?  Subrogation  only  arises  when  the  whole  damage  has 
been  paid :  Pothier  on  Obligations,  by  Evans  {*) ;  Pothier^ 
Ed.  Vupin  (*).  Until  the  insured  is  paid  the  wnole  of  his 
loss  he  remains  dominus  litis :  and  if  the  plaintiffs  think 

gard  to  that  fact  in  making  the  com-  than  is  absolutely  necessary  to  decide 

promise.     It  is  sufficient  for  me  to  say  upon  the  application  to  the  court,  the 

now  that  he  is  willing  to  undertake  not  opinion  of  the  judge  on  the  merits  of 

to  have  regard  to  that  fact,  and  ther%-  the    question,   I  abstain  from  saying 

fore  it  is  not  necessaiy  to  discuss  the  anything  more.     Upon  that  undertak- 

question  as  to  how  far  that  compromise  ing  being  given,  I  think  there  should 

would  be  bona  fide,  even  if  he  had  re-  be  no  further  order,  and  that  the  costs 

gard  to  that.  of  this  motion  should  be  costs  in  the 

Then,  that  being  so,  it  appears  to  me  cause, 

that,  on  these  undertakings  being  given,  (>)  4  Bing.  (N.  C),  272. 

it  would  not  be  right  to  make  any  order  (*)  1  Ves.  Sen.,  98. 

on  this  motion.     Following  a  rule  laid  (»)  Law  Rep.,  3  C.  P.,  639. 

down  by  Vice-Chancellor  Kindersley,  (*)  Page,  160. 

that  on  an  interlocutory  application  the  (*)  Vol.  x.,  p.  845. 
court  ought  not  to  intimate,  further 
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they  can  recover  the  whole  damage,  let  them  pay  the  whole 
to  the  defendant.  ' 

*Mr.  Cohen^  in  reply:  The  insurance  companies  [486 
cannot  sue  in  their  own  name,  and  are  entitled  to  use  that 
of  the  insured.  We  say  that  it  is  the  duty  of  the  defendant 
to  recover  the  largest  sum  possible ;  but  it  is  obviously  not 
his  interest  to  run  the  risks  of  litigation  for  that  purpose  if 
he  can  by  compromise  obtain  what  he  wants. 

Sir  W.  M.  James,  L.J.:  In  this  case  the  Master  of  the 
Rolls  has  put  the  defendant  under  an  undertaking  to  sue 
for  the  whole  amount,  and  does  not  put  him  upon  any  other 
undertaking  except  that  he  is  not  to  compromise  with 
reference  to  his  position  as  a  ratepayer.  The  Master  of  the 
Rolls  has,  I  understand,  pronounced  no  decision  and  ex- 
pressed no  opinion  as  to  what  the  undertaking  would  bind 
the  defendant  to  do.  The  defendant  has  undertaken  to  sue 
for  the  whole  amount ;  which  means  that  he  must  sue  for 
the  whole  amount  whatever  that  amount  may  be.  If  I  were 
to  put  him  under  any  restriction  about  compromising,  or 
anything  of  that  kind,  it  would  be  determining  the  whole 
case,  and  deciding  that  he  is  a  trustee  for  the  insurance  com- 
panies. That,  however,  is  a  matter  not  to  be  determined  on 
this  interlocutory  application,  and  I  cannot  now  say  that  he 
is  a  trustee  in  such  a  way  that  he  is  to  be  deprived  of  his 
own  free  action  with  respect  to  a  matter  in  which  he  is  per- 
sonally and  very  largely  interested.  Then  the  Master  ofthe 
Rolls,  in  the  course  of  his  judgment,  threw  out  an  observa- 
tion that  if  the  defendant  compromises,  he  must  compromise 
bona  fide;  but  what  that  is  the  Master  of  the  Rolls  has  not 
determined,  and  I  do  not  determine.  Mr.  Lister  is  by  this 
order  left  free  to  go  on  with  and  to  conduct  this  action.  If 
he  does  anything  in  the  conduct  of  the  action  inconsistent 
with  his  duty,  wnatever  that  duty  may  be  (which  will  have 
to  be  determined  at  the  hearing  of  the  cause),  he  will  have 
to  make  good  any  loss  thereby  incurred.  If  he  does  nothing 
else  but  that  which  he  is  clearly  entitled  to  do,  having  re- 
gard to  the  position,  he  is  in,  and  to  the  position  of  the  other 
parties,  then  he  will  be  liable  t6  nothing.  At  present  he  is 
himself  dominus  litis,  subject  to  a  liability  to  answer  in  this 
court  for  anything  which,  *upon  the  hearing  of  the  [487 
cause  should  be  shown  to  be  a  breach  of  some  equitable  ob- 
ligation or  a  violation  of  some  equitable  duty  which  has 
been  cast  upon  him  by  reason  of  the  circumstances  of  the 
case.  Upon  this  I  do  not  at  present  intend  to  express  any 
opinion,  and  I  shall  leave  it  exactly  where  the  Master  of  the 
Rolls  has  left  it,  as  a  matter  to  be  determined  at  the  hearing 
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of  the  cause,  if  it  should  ever  arise.  But  I  agree  that  the 
undertaking  not  to  compromise  with  regard  to  his  position 
as  a  ratepayer  ought  not  to  remain.  It  seems  to  me  almost 
idle  to  make  such  a  provision,  but  I  am  told  that  nobody 
objected  to  it  below,  and  that  it  was  accordingly  introduced. 
I  understand  that  the  plaintiffs  do  not  wish  that  part  to  be 
continued,  and  I  shall  strike  the  words  out,  but  that  will 
not  aflfect  the  question  of  costs.  With  that  exception  I  shall 
make  no  order  upon  this  motion,  except  that  the  appellants 
pay  the  costs  of  tne  appeal. 

Solicitors  for  the  plaintiffs :  Messrs.  Dawes  &  Sons. 

Solicitors  for  the  defendant:  Messrs.  Speechly  &  Cham- 
berlain. 


A  carrier,  when  sued  for  a  neglect  to 
deliver  »X)d8  delivered  to  him  as  Buch, 
cannot  show,  either  as  a  defence  or  in 
mitigation  of  damages,  that  the  owner 
or  consignee  has  received  the  value  of 
the  property  or  a  portion  thereof  upon 
a  policy  of  insurance  existing  at  the 
time  of  the  loss  or  detention  of  the 
property:  Merrick  v.  Brainerd,  88 
Barb.,  574  ;  S.  P.,  Law  v.  London^  etc,, 
1  Kay  &  Johnson,  223 ;  see  HutchiMon 
V.  Wright,  ^  Beavan,  444. 

So  such  a  payinent  is  no  defence  to  a 
wrong-doer;  Hayward  v.  Gain,  105 
Mass.,  218;  Clarke  v.  Wii9(m,  108 
Mass.,  219;  Harding  v.  Totm,  etc.,  43 
Verm.,  688,  6  Am.  Rep.,  804;  Wd>&r 
V.  Morris,  etc,,  86  New  Jersey  Law 
Rep.,  218. 

If  the  insurers  pay  the  amount  of 
their  insurance  they  may,  on  indemni- 
fying the  insured,  prosecute  the  wrong- 
doer in  the  name  of  the  insured: 
HaH  V.  Western  JB.  R,  Company,  13 
Mete.,  99;  S.  C,  1  Code  Rep.,  78; 
W^ber  V.  Morris,  etc,,  36  New  Jersey 
Law  Rep.,  215-6;  Home  Ins,  Co,  v. 
Wett^n  Trans,  Co.,  83  How.,  102. 

If  the  insured  recover  a  portion  of 
his  loss  of  a  wrotg-doer,  he  can  only 
recover  of  the  insurer  the  balance  of 
such  loss,  after  deducting  costs  and  ex- 
penses :  Neweomb  v.  Cincinnati,  etc,, 
22  Ohio  St.  Rep.,, 882. 

But  payment  to  a  creditor  by  an 
assurance  company  of  tbe  amount  of 
the  policy  on  the  life  of  the  debtor,  is 
not  pro  tanto  a  satisfaction  of  the  debt 
of  the  latter:  Humphrey  v.  Arabin, 
Lloyd  &  Qoold  (temp.  Plunkett),  818. 


The  converse,  that  payment  of  the 
debt  by  the  executors  of  the  debtor  ope- 
rated to  discharge  the  insurer,  was  at  one 
time  held  {OotMsaU  v.  BMero,  9  East, 
72),  but  the  case  has  since  been  disap- 
proved: Oaggin  v.  UpUm,  Drury's 
Select  Cases  (temp.  Napier),  427 ;  Bell 
V.  Aheme,  12  Wsh  Eq.,  576. 

Where  the  premiums  of  a  policy  pay- 
able to  the  creditor  are  paid  by  the 
debtor,  his  executors,  on  payment  of 
the  debt,  are  entitled  to  an  assignment 
of  the  policy,  and  to  be  subrogated  to 
the  rights  of  the  creditor  thereunder : 
Matter  of  SUme's  TruOs,  1  Giffaid,  94. 

Where  a  ship,  destroyed  by  a  wrofng- 
doer,  was  valued  at  six  thousand  pounds, 
and  insured  for  that  amount,  held  that 
on  recovery  by  the  owner  of  fite  thou- 
sand pounds  against  such  wrong-doer 
the  insurers  were  entitled  to  the  entire 
recovery,  although  the  owner  claimed 
the  ship  was  worth  nine  thousand 
pounds:  North,  etc,,  v.  Armstrong,  5 
Q.B.,244. 

Where  a  policy,  payable  in  case  of 
loss  to  the  creditor,  was  paid  for  by  the 
debtor,  who  subsequently  declined  to 
pay  the  subsequent  premiums,  and  they 
were  paid  by  the  creditor,  held,  never- 
theless, that  in  case  of  death  the  debt- 
or's representatives  on  payment  of  the 
debt,  and  such  subsequent  premiums 
were  entitled  to  the  policy  or  its  avails: 
Brysdale  v.  Piggott,  8  De  Gex,  Mac- 
Naghten  &  Gordon,  546  (reversing  22 
Beav.,  238),  and  authorities  cited  by 
Mr.  Perkins  in  note  to  Am.  ed. 
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[Law  Reports,  17  Equity  Caaea,  846.] 
M.R.,  January  81, 1874. 

*In  re  Goodwin's  Trust.  [345 

WtOf^Oifl  to   Unborn  lUegiUmate  (Mdrm  of  Tettaior— -Marriage  wUh   JDeeeated 

Wif^s  Sister, 

A  gift  by  a  testator  or  testatrix  to  his  or  her  unborn  child  by  a  particular  person, 
not  bein^  Uie  wife  or  husband  of  the  testator  or  testatrix,  is  jB^ood,  provided  the  child 
has  acquired  the  reputation  of  being  such  before  the  death  of  the  testator  or  testatrix. 

Where,  therefore,  a  testatrix  who  had  gone  through  the  ceremony  of  marriage  with 
P.,  the  husband  of  her  deceased  sister,  breathed  her  residuary  estate  upon  trust  for 
all  her  children  by  P.,  and  died  eieht  years  after  the  date  of  the  will,  leaving  two 
children,  one  of  whom  was  bom  at  the  date  of  the  will,  and  the  other  only  a  few  weeks 
before  the  death  of  the  testatrix : 

Held,  that  the  second  child,  having  before  the  death  of  the  testatrix  acquired  the 
reputation  of  being  her  child  by  P.,  was  entitled  to  share  in  the  estate. 

In  December,  1849,  Richard  Perkins  went  tlirongh  the 
ceremony  of  marriage  with  Mary  Goodwin,  his  deceased 
wife's  sister. 

On  the  15th  of  Jnlv,  1850,  Marv  Goodwin  made  her  will, 
by  which  she  bequeathed  her  residuary  personal  estate  upon 
trust  for  Richard  Perkins  durinff  his  life,  and  after  his  de- 
cease upon  trust  to  pay  and  divide  the  trust  premises  unto 
and  equally  between  and  amongst  all  and  every  her  children 
and  chUd  by  the  said  Richard  Perkins,  share  and  share 
alike,  to  be  vested  interests  in  sons  at  twenty-one  and  in 
daughters  at  that  a^e  or  on  marriage. 

ifitry  Goodwin  died  on  the  1st  of  May.  1860.  She  had 
issue  four  children,  viz.,  John  Goodwin  Perkins,  the  peti- 
9  Eng.  Rep.  73 
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tioner,  who  was  bom  on  the  15th  of  June,  1850 ;  William 
Harry  Perkins,  who  was  bom  on  the  26th  of  March,  1860 ; 
and  two  other  sons  who  died  in  infancy. 

It  appeared  that  the  birth  of  William  Harry  Perkins  was 
registered  by  Richard  Perkins  on  the  26th  of  April,  1860, 
and  in  the  certificate  of  such  registration  the  child  was  de- 
scribed as  the  son  of  Richard  Perkins  and  Mary  Perkins, 
late  Goodwin. 

Part  of  Mary  Goodwin' s  estate  having  been  paid  into  court 
under  the  Trustee  Relief  Act,  a  petition  was  now  presented 
346]  by  *John  Goodwin  Perkins,  pra^ong  that  the  fund 
might  be  paid  out  on  the  joint  receipt  of  himself  and  Richard 
Perkins. 

Mr.  Heathy  for  the  petitioner  submitted  that  William 
Harry  Perkins  was  not  entitled  to  any  share  of  the  fund,  re- 
ferring to  the  dicta  in  Hill  v.  Qro6k{f)  as  showing  that  a  gift 
to  a  general  class  of  after-born  ille^timate  chUdren  could 
not  be  supported.  The  decision  in  Occleston  v.  FvUaZoDe  (*) 
was  distinguishable :  first,  because  the  gift  there  was  to  "  re- 
puted children ;"  and  secondly,  because  the  child  there  held 
to  be  entitled  was  en  ventre  at  the  date  of  the  will ;  here 
William  Harry  Perkins  was  not  bom  until  eight  years  after 
the  date  of  the  will. 

Mr.  W.  W.  Karslake^  Mr.  LaThgley^  and  Mr.  W.  Pearsonj 
for  respondents. 

Sib  G.  Jessel,  M.R.:  The  principle  of  the  decision  in 
Occleston  v.  FvZlalove^  as  I  understand  it,  is  this,  that  a  gift 
by  a  testator  or  testatrix  to  one  of  his  or  her  children  by  a 
particular  jyerson  is  perfectly  good  if  the  child  has  acquired 
the  reputation  of  bemg  such  child  as  described  in  the  will 
before  the  death  of  the  testator  or  testatrix.  If  so,  this  case 
falls  clearly  within  it.  The  certificate  shows  that  before  the 
death  of  Mary  Goodwin,  William  Harry  Perkins  had  ac- 
quired the  reputation  of  bein^  her  child  bv  Richard  Perkins, 
consequently  the  petitioner  is  only  entitled  to  have  half  of 
the  fund  paid  out  of  court. 

Solicitors:  Messrs.  HawJcs^  WiUmottA  Stokes ;  Mr.  Man- 
deTy  agent  for  Messrs.  Miles^  Gregory  &  Bomke%  Leicester. 

O  Law  Rep.,  6  H,  L.,  265.  («)  Law  Rep.,  9  Ch.,  147. 
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[Law  Reports,  17  Equity  Caaes,  851.] 
M.R.,  Jan.  20,  21,  1874. 

*FoR8TEB  V.  Abraham.  [351 

[1878    F.     821.] 

WUlr-^Powr  of  SaU—PotMr  to  appoint  New  Trustee»—AppouUmml  of  Tenant  for 
lAfe-^Ttile—  Vendor  and  Purchaser. 

Testator  devised  his  real  estate  to  trustees,  in  trust  for  his  wife  for  life,  with  re- 
midnder  to  F.  for  life,  with  remainders  over,  and  with  a  power  of  sale,  at  the  discre- 
tion of  the  trustees  or  trustee  for  the  time  being,  and  with  the  usual  power  for  the 
surviving  or  acting  trustee  or  trustees,  with  the  consent  of  the  tenant  for  life,  to  ap- 
point new  trustees.  The  sole  acting  trustee  appointed  the  testator's  widow  and  F. 
new  trustees  jointly  with  himself.  F.  being  sole  surviving  trustee  contracted  for  the 
sale  of  part  of  the  property : 

Held,  that  the  power  to  appoint  new  trustees  had  been  well  exercised,  there  being 
nothing  in  the  wUl  to  prevent  the  appointment  of  a  tenant  for  life  as  trustee ;  and 
that  F.  could  make  a  good  tiUe  to  the  property,  which  the  court  would  enforce  upon 
a  purchaser. 

This  was  a  demtirrer  to  a  bill  filed  by  a  vendor  for  si)ecific 
performance  of  a  contract  for  sale  of  certain  real  estate. 

Charles  Smith  Forster,  who  died  in  1860,  by  his  wiU,  made 
in  1847,  devised  all  his  real  estate  (which  included  a  moietj 
of  the  lands  contracted  to  be  sold)  unto  and  to  the  use  of  his 
brother  John  Forster,  Charles  Emery,  Philip  Pratt,  and 
George  Stubbs,  their  heirs  and  assigns,  upon  trust  to  pay  to 
his  wife,  Elizabeth  Forster,  the  rents  thereof  for  her  life,  and 
after  her  decease  to  pay  the  same  to  his  only  son,  the  plain- 
tiff, for  his  life,  ana  alter  the  plaintiff's  decease  on  certain 
trusts  for  the  plaintiff's  issue  and  on  other  trusts.  And  it 
was  thereby  declared  that,  in  the  discretion  and  of  the  proper 
authoritp-  of  the  trustees  or  trustee  for  the  time  bein^  of  nis 
said  will,  all  or  any  part  of  the  hereditaments  so  devised  by 
him  should  or  might  be  absolutely  sold.  And  the  testator 
bequeathed  the  residue  of  his  personal  estate  to  the  same  trus- 
tees upon  trust  to  invest  the  same  at  interest,  and  to  pay  to 
his  wife  the  dividends  and  income  thereof  during  her  life, 
and  after  her  decease  upon  the  trusts  therein  mentioned. 
And  the  testator  appointed  his  wife  and  the  plaintiff  and  the 
said  Philip  Pratt  and  George  Stubbs  his  executors  (but  re- 
voked the  ap;pointment  of  Pratt  and  Stubbs  by  *a  sub-  {352 
sequent  codicil).  And  it  was  by  the  said  will  provided  that  if 
the  said  trustees,  or  any  of  them,  should  die  in  his  lifetime, 
or  should  at  his  decease  decline  to  accept,  or  become  inca- 
pable of  accepting  the  tru^  therein  contained,  or  if  the  said 
trustees,  or  any  of  them,  or  any  future  trustee  or  trustees  to 
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be  appointed  under  that  provision  in  their  place,  should  at 
any  time  after  his  decease  die,  or  desire  to  be  discharged 
from,  or  neglect,  or  refuse,  or  become  incapable  to  act  in  the 
trusts  of  the  will,  it  should  be  lawful  for  the  surviving  or 
acting  trustee  or  trustees  for  the  time  being  of  the  wil^  or 
the  executors  or  administrators  of  the  last  surviving  or  acting 
trustee,  with  the  consent  of  the  person  or  persons  who 
should  for  the  time  being  be  entitled  to  the  rente  of  the  said 
real  estates,  and  the  income  of  the  said  trust  moneys  and  his 
personal  estate,  if  adult,  otherwise  at  the  discretion  of  such 
trustee  or  trustees,  or  the  executors  or  administrators  of  the 
last  surviving  or  acting  trustee,  to  nominate  a  fit  person  or 
persons  to  succeed  the  trustee  or  trustees  respectively  so  dy- 
ing, desiring  to  be  discharged,  or  refusing,  neglecting,  or 
becoming  incapable  to  act  as  aforesaid ;  and  providing  that 
the  trust  estate  should  be  convey^  to  such  new  trustees 
jointly  with  the  surviving  trustee,  or  solely ;  and  that  every 
such  new  trustee  should  have  the  same  powers  as  if  he  had 
been  appointed  a  trustee  by  the  said  will. 

John  Forster,  Philip  Pratt,  and  George  Stubbs  disclaimed 
by  deed  the  devises  and  trusts  of  the  w5l. 

By  an  indenture  of  the  1st  of  January,  1862,  and  made 
between  Charles  Emery,  of  the  firstpart^  Mizabeth  Forster, 
of  the  second  part,  and  Samuel  Wilkinson,  of  the  third 
part,  after  reciting  that  the  said  Charles  Emery,  as  the  sole 
acting  trustee  of  the  said  will,  in  exercise  of  the  power  re- 
served to  him  in  that  behalf,  had  at  the  request  of  Elizabeth 
Forster  (being  the  person  then  entitled  to  the  income  of  the 
estate)  agreed  to  appoint  the  said  Elizabeth  Forster  and  the 

glaintiff  to  be  trustees  of  the  will  to  succeed  John  Forster, 
^hilip  Pratt,  and  George  Stubbs,  it  was  witnessed  that 
Charles  Emerv,  by  virtue  of  the  said  power,  with  the  con- 
sent of  Elizabeth  Forster,  appointed  the  said  Elizabeth 
Forster  and  the  plaintiff  to  oe  trustees  in  the  place  of  the 
said  John  Forster,  Philip  Pratt,  and  George  Stubbs,  for  all 
the  trusts,  and  with  all  the  powers  contained  in  the  will; 
and  that  he  conveyed  all  the  hereditaments  vested  in 
3531  *him  as  such  acting  trustee  of  the  will  to  the  said  Eliz- 
abeth Forster  and  the  plaintiflf  to  the  use  of  the  said  Charles 
Emery,  Elizabeth  Forster,  and  the  plaintiflf  in  fee,  upon  and 
for  the  trusts  and  purposes,  and  with  and  subject  to  the 
powers,  provisions,  and  declarations  in  the  will  contained. 

Charles  Emery  died  in  1864;  Elizabeth  Forster  died  in 
1869,  and  no  other  trustee  of  the  will  had  been  appointed. 

In  1873  the  plaintiflf,  acting  as  surviving  trustee  of  the 
will,  as  well  as  in  his  own  right,  contracted  with  the  defen- 
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dant  for  the  sale  of  certain  lands,  one  moiety  of  which 
formed  part  of  the  trust  estate  of  the  testator,  and  the  other 
moiety  belonged  to  the  plaintiff. 

The  defendant  objected  to  complete  the  purchase  on  the 
ground  that  the  appointment  of  the  plaintiff  to  be  a  trustee 
of  the  will  was  invalid,  regard  being  had  to  his  i)Osition  as 
tenant  for  life  under  the  will,  and  that,  therefore,  the  plain- 
tiff had  no  power  to  sell  the  premises. 

The  plaintiff  filed  his  bill  for  specific  ^rformance,  and  the 
question  of  the  validity  of  the  plaintiff's  appointment  as 
trustee  was  raised  by  demurrer. 

Mr.  Fry^  Q.C.,  and  Mr.  Beale^  for  the  defendant,  in  sup- 
port of  the  demurrer :  The  question  in  this  case  is,  whether 
it  was  competent  for  the  sole  actinij  trustee  of  the  will  to  ap- 
point two  successive  tenants  for  me,  namely,  the  testators 
widow  and  the  plaintiff,  as  trustees  of  the  devised  estates. 
We  contend  that  it  was  not ;  for  in  the  case  of  trustees  with 
a  power  of  sale  it  is  not  allowable  in  appointing  new  trustees 
to  appoint  a  tenant  for  life  in  possession  to  be  such  new  trustee. 

Here  it  was  not  competent  to  the  acting  trustee  in  the  ap- 
pointment of  new  trustees  to  look  merely  to  the  interest  of 
the  tenants  for  life,  yet  the  appointment  in  question  might 
not  have  been  for  the  benefit  of  those  entitled  in  remainder. 
Moreover,  the  court  when  appointing  new  trustees  is  always 
jealous  of  api)ointing  a  tenant  for  life.  In  this  case  the  scope 
of  the  will  mdicates  an  intention  on  the  part  of  the  testator 
that  the  tenants  for  life  under  the  will  should  not  be  ap- 
pointed trustees. 

*In  the  case  of  In  re  Tempest  Q)  the  principle  was  laid  r354: 
down,  that  the  court  in  appointing  a  new  trustee  will  have 
regard  to  the  wishes  of  the  author  of  the  trust  as  may  be 
deuced  from  the  instrument ;  and  also  that  the  court  will 
not  appoint  a  person  with  a  view  to  the  interest  of  some  of 
the  cesiuis  que  trust. 

We  submit  that  the  power  was  not  properly  exercised  by 
the  ap;)ointment  of  the  plaintiff  as  trustee,  and  that,  there- 
fore, ne  cannot  make  a  title  to  the  property. 

Mr.  Bouthgaie^  Q.C.,  and  Mr.  Bagshawe^  for  the  plaintiff, 
were  not  called  on. 

Sir  Qt.  Jessel,  M.R.:  I  will  not  trouble  you,  Mr.  South- 
gate.  I  take  it  that  it  is  the  dutv  of  the  court  in  all  these 
cases  to  give  an  opinion  whether  tne  title  is  good  or  bad. 

This  is  a  pure  question  of  law,  and,  therefore,  following 
the  decision  of  the  Appeal  Court  in  Alexarvder  v.  MiUs  ('), 
I  decide  that  the  title  is  not  doubtful,  but  that  it  is  good. 

(>)  Law  Rep.,  I  Ch.,  485  («)  Law  Rep.,  ^Ch.,  124. 
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It  is  not  disputed  that  the  appointment  was  warranted  by 
the  express  terms  of  the  power ;  bat  it  is  said  that  it  was  a 
bad  appointment  on  one  or  both  of  the  two  grounds  which  I 
am  going  to  mention.  First  of  all  it  is  said  that  in  the  case 
of  tmst^s  with  a  power  of  sale  it  is  not  allowable  to  appoint 
the  tenant  for  life  in  possession  as  one  of  the  trustees  of  the 
power  of  sale.  I  am  not  aware  of  any  authority  for  any 
such  proposition,  nor  do  I  think  the  proposition  found^ 
either  in  reason  or  in  the  practice  of  conveyancers.  Under 
the  old  form  of  settlement,  the  common  form  (with  which  I 
am  by  no  means  unfamiliar)  was  not  to  vest  the  ;)ower  of 
sale,  strictly  so  called,  in  trustees,  but  to  vest  it  in  the  trus- 
tees in  this  way :  it  was  a  power  and  direction  to  the  trustees 
to  sell  at  the  request  of  the  tenant  for  life.  The  result, 
therefore,  was  in  fact  to  give  the  power  to  the  tenant  for  life, 
and  the  only  use  of  puttmg  in  the  trustees  was  to  secure  the 
due  application  of  the  purchase-money.  I  know  that  now 
the  more  common  form  is  to  give  it  to  the  trustees  with  the 
consent  of  the  tenant  for  life ;  but  the  older  form  is  still 
sometimes  in  use.  Therefore  this  supposed  disability 
355]  ^imposed  on  the  tenant  for  life,  as  to  determining  the 
time  of  sale,  on  the  ground  that  his  interest  might  be  con- 
flicting, has  no  existence  according  to  usage.  Of  course  in 
questions  of  this  kind,  as  regards  the  mode  of  settlement  of 
tne  real  estate,  this  must  weigh  very  much  with  the  court. 
It  has  not  been  considered  that  there  has  been  any  impro- 
priety or  conflict  of  interest,  as  regards  the  time  of  sale  or 
the  necessity  for  a  sale,  between  tne  position  of  the  tenant 
for  life  and  the  position  of  the  other  parties  claiming  under 
the  settlement. 

Is  there  then  any  objection  in  reason  1  I  think  not.  It  is 
quite  true  that  now  and  then  the  tenant  for  life  may  require 
a  sale  for  the  purpose  of  increasing  his  income ;  but  tliat  is 
a  very  rare  case.  As  a  general  rule  there  is  no  one  more 
anxious  than  the  tenant  for  life  to  keep  the  estate  unsold, 
and  there  is  no  one  more  likely  than  tne  tenant  for  life  to 
take  care  that  it  is  sold  on  a  proper  occasion,  and  when 
it  will  realize  the  highest  possible  price.  If  mv  opinion 
were  asked  on  the  reason  of  the  thing,  I  should  say  that 
on  the  whole  the  tenant  for  life  is  the  person  most  likely  to 
be  the  best  judge. 

I  am  now  going  to  the  next  point  which  I  have  alluded  to, 
that  is  as  to  practice  and  usage.  According  to  my  experi- 
ence, which,  I  am  sorry  to  say,  is  not  very  short,  the  prac- 
tice is  for  the  tenant  for  life  to  sell  the  estate,  and  to  enter 
into  the  contract  for  sale,  and  then  to  apply  afterwards  to 
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the  tmstees  to  join.  In  reality,  therefore,  the  trustees  do 
not  determine  the  time  of  sale.  I  have  known  many  cases 
in  which  the  actual  contract  has  been  signed  by  the  tenant 
for  life  before  any  communication  whatever  was  made  to 
the  trustees.  No  doubt  the  more  usual  and  the  more  polite 
course  is,  when  arrangements  have  been  made,  or  are  con- 
templated, for  the  sale  of  an  estate,  to  inform  the  trustees 
before  everything  is  finally  settled  ;  but,  as  a  rule,  the  initia- 
tion of  the  sale,  according  to  my  experience,  proceeds  from 
the  tenant  for  life. 

Looking,  then,  both  to  the  reason  of  the  thing,  and  to  the 
practice  and  usage  of  conveyancers,  I  see  no  reasonable 
ground  for  sajing  that  the  appointment  of  the  tenant  for 
me  per  se  is  improper.  I  fina  also  that  although,  as  a  rule, 
the  Court  of  Chancery  exercises  its  discretion  in  the  ap- 
pointment of  new  trustees — a  discretion  I  may  say  as  regards 
which  I  respectfully  wish  to  express  *my  cordial  assent  T356 
to  what  fell  from  Lord  Justice  Turner  in  the  case  of  In  re 
Tempest  (^) — ^yet  it  is  not  an  arbitrary  discretion,  but  to  be 
applied  according  to  settled  rules.  Then  exercising  that 
discretion,  as  I  said  before,  the  general  rule  is  that  the  Court 
of  Chancery  will  not  appoint  the  tenant  for  life,  although  it 
may  do  so,  and  sometimes  has  done  so.  Therefore  there  is 
no  insuperable  objection  to  the  tenant  for  life  per  se,  that 
is,  nothing  to  make  the  appointment  invalid. 

The  other  ground  is  this,  that  even  assuming  that  to  be 
the  general  rule,  yet  there  are  in  this  case  indications  in  the 
will  that  the  testator  did  not  wish  the  tenant  for  life  to  be 
appointed.  I  think  that  is  not  made  out ;  that  is  to  say, 
there  are  no  indications  of  a  binding  character,  because  the 
mere  intimation  of  a  wish,  if  it  were  not  made  so  far  a  part 
of  the  will  as  to  be  binding,  would  be  useless. 

On  this  point  I  was  referred  to  the  case  of  In  re  Tempest^ 
which  does  not  appear  to  me  to  have  any  direct  bearing 
upon  it.  That  was  an  appointment  by  the  court ;  the  court 
thought  that,  though  not  bound  by  an  intimation  of  this 
kind  to  be  found  in  the  will,  it  would  be  proper  to  have  re- 
gard to  it ;  but  the  very  form  of  the  judgment  in  that  case 
shows  that  it  was  not  binding  on  the  court.  The  court 
might  have  appointed  the  gentleman  named;  it  did  not 
choose  to  do  so ;  it  held  its  hand  on  account  of  this  indica- 
tion of  intention,  showing  most  clearly  that  if  the  appoint- 
ment had  been  made  by  the  court  it  would  have  been  valid. 
It  was  not  under  the  notion  that  the  appointment  if  made 
would  be  invalid ;  but  it  was,  that,  there  being  a  discretion 

(>)  Law  Rep.,  1  Ch.,  485. 
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to  be  exercised,  it  was  for  the  court  to  look  at  any  indicar 
tions  expressed  of  a  wish  on  the  part  of  the  testator,  to  guide 
the  court  in  the  exercise  of  its  discretion.  Of  course,  2  the 
testator  had  given  definite  instructions  in  his  will,  those 
would  hare  amounted  to  declarations  of  intention,  which 
the  court  could  not  have  disregarded,  because  they  would 
have  been  a  part  of  the  will  itself.  Therefore,  when  we 
come  to  consiaer  the  case  of  In  re  Tempest^  it  is  rather  an 
authority  against  this  demurrer  than  in  favor  of  it. 

Is  there,  then,  anything  on  the  face  of  this  will  which 
shows  that  distrust  of  the  tenants  for  life  which  was  indicated, 
3573  ^^  which  *the  court  decided  to  be  indicated,  in  the 
case  of  In  re  Tempest? {^)  So  far  from  that  I  find  the 
^atest  trust  and  confidence  reposed  in  the  tenants  for  life 
m  this  case.  The  tenants  for  life  are  made  executors,  and 
have  the  control  of  the  investment  of  the  personal  estate, 
showing  the  confidence  placed  in  them  by  the  testator.  It 
is  difficult  to  say  that  that  is  not  strong  evidence  that  they 
might  be  trusted  with  the  sale  of  his  real  estates,  or  the  ap- 
plication of  the  moneys  to  be  produced  from  the  sale. 

The  next  point  is  this  :  There  is  a  power  to  appoint  new 
trustees.  I  find  the  consent  of  the  successive  tenants  for 
life  is  absolutely  required  for  the  exercise  of  that  power. 
Here,  again,  the  testator  has  trusted  the  tenants  for  life  to 
act  as  trustees  independently  of  their  beneficial  interest,  and 
he  has  considered  that  the  last  surviving  trustee  and  the 
tenant  for  life  are  the  persons  who  are  to  select  the  new 
trustees.  Therefore  I  can  find  no  evidence  in  this  will  of 
any  distrust  or  want  of  confidence  on  the  part  of  the  tes- 
tator, and  that  was  the  ground  in  In  re  Tempest  I  am 
strongly  of  opinion  that  the  court  thought  there  was  an 
anxious  desire  to  exclude  the  gentleman  who  was  the  nomi- 
nee in  that  case.  I  can  find  nothing  more  here  than  the  &ct 
that  the  tenants  for  life  were  not  appointed  trustees  in  the 
first  instance,  which  by  no  means  shows  that  they  were  in- 
capable of  being  appomted ;  on  the  contrary,  the  power  is 
to  appoint  ''any  ht  persons,"  which  means  persons  indi- 
viduauy  fit. 

I  am  of  opinion,  therefore,  that  there  is  really  nothing 
special  in  this  will  at  all  to  induce  the  court,  assuming  the 
general  rule  to  be  as  I  have  stated,  to  exclude  these  tenants 
for  life.  I  think,  therefore,  that  the  argument  on  both 
these  grounds  fails.  Although  I  do  not  say  that  the  court 
would  have  made  this  appointment,  yet,  it  having  been 
made  under  a  power  in  the  will,  which  I  think  was  properly 

0)  Law  Rep.,  1  Ch.,  486. 
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exercisable  and  properly  exercised,  I  am  of  opinion  that  it 
is  a  good  title.  Therefore  the  demurrer  must  Ibe  overruled, 
and,  of  course,  with  the  usual  consequences. 

Solicitors:  Messrs.  Beale^  Marigold  <fe  Beale;  Messrs. 
Pearce  <fe  Son,  agents  for  Messrs.  Wilkinson  <fe  CHUespie, 
Walsall. 
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*LORD  AbINGER  V.   ASHTON.  [358 

[1872    A.     16.] 

Lease  of  Coal  Minm — Covenant  by  Lessen — Mode  of  Working — Worlemg  Seams  in 
eouseevHve  Order — JEvtdence  of  Custom — £iU  for  Injunction. 

By  a  lease  of  coUeries  in  Cheshire,  certain  pits  or  mines,  comprising  the  T.  mine, 
idiich  was  the  uppermost,  the  B.  mine,  which  was  the  next,  and  the  0.  mine,  which 
was  the  lowest,  were,  with  other  higher  and  intervening  mines,  demised  to  lessees 
with  power  to  work  and  get  coal  from  the  same  at  a  fix^  rent,  and  with  a  covenant 
that  they  should  work  and  carry  on  the  mines  with  their  utmost  skill  and  abUity,  in 
the  best  and  most  effectual  manner,  to  the  best  advantage,  and  according  to  the  com- 
mon mode  and  usual  practice  of  carrying  on  coal  works  or  coUeries  with  effect. 

On  a  bill  by  the  lessor,  alleging  that  the  defendants,  after  having  for  some  time 
worked  the  said  three  mines,  had  ceased  working  the  T.  mine,  and  also  that  they 
were  working  the  0.  mine  in  advance  of  the  B.  mine,  and  praying  mj unctions  ac- 
cordingly: 

Bela,  that,  under  the  terms  of  the  covenant,  the  defendants  were  entitled  to  work 
any  of  the  mines  without  working  all,  or  all  that  they  had  commenced  to  work; 
that,  according  to'  the  evidence  before  the  court,  it  was  the  common  practice  in  the 
district  to  won:  a  lower  seam  of  coal  before  working  a  higher ;  <iiat  there  was  no 
ground  for  saying  that  the  defendants  were  committing  a  breach  of  the  covenant ; 
and  the  bill  was  msmissed  with  costs. 

This  was  a  suit  by  the  owners  of  an  estate  in  Dukinfield 
and  Newton,  in  the  county  of  Chester,  under  which  certain 
coal  mines  were  situated,  against  the  lessees  of  the  said 
mines,  to  restrain  them  from  further  digging  any  coal  or 
carrying  on  any  workings  in  one  of  the  mines,  called  tlie 
Cannel  Mine,  until  they  had  carried  on  the  workings  in 
another  mine,  called  the  Black  Mine,  to  the  same  point  to 
which  the  working  of  the  first-named  mine  had  been  ex- 
tended, and  also  restrain  them  from  working  the  Black  and 
Cannel  Mines  without  working  the  Town  Lane  Mine. 

The  mines  or  beds  of  coal  and  cannel  in  question  in  the 
suit  consisted  (besides  many  others  which  had  never  been 
worked)  of  the  Town  Lane  Mine,  which  was  the  uppermost, 
the  Black  Mine,  which  was  the  next,  and  the  Cannel  Mine, 
which  was  the  lowest  of  the  three  which  had  been  worked. 

Before  the  date  of  his  lease  to  the  defendants,  the  lessor, 
9  Eng.  Rep.  74 
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Francis  Astley,  had  sunk  a  pit  called  Astley's  New  Pit,  and 
359]  by  means  of  it  *had  gotten  portions  of  the  Town  Lane 
Mine,  and  had  begun  to  work  it ;  he  had  also  driven  oot 
roads  and  airways,  or  air  gates,  from  the  pit  on  the  north 
and  south  sides  to  the  boundary  of  the  Town  Lane  Mine, 
and  had  worked  back  from  that  furthest  extremity  on  the 
north  side,  and  gotten  the  Town  Lane  Mine  or  seam  of  coal, 
working  backwards  on  the  north  side,  and  was  preparing  to 
work  on  the  south  side,  and  had  also  placed  macnineiy  in 
the  pit  for  the  purpose  of  working  it. 

By  the  lease  of  tne  15th  of  November,  1856,  made  between 
Francis  Astley  of  the  one  part,  and  the  defendants  of  the 
other  part,  Astley  demised  to  the  lessees  ^^all  such  parts 
and  portions,  or  so  much  and  such  part  of  all  those  several 
mines,  delphs,  veins,  and  beds  of  coal  and  cannel  lying  and 
being  under  the  lands  and  grounds  of  Francis  Ast&y  as 
were  not  then  leased,  and  called  the  Black  Mine,  the  Town 
Lane  Mine,  and  the  Peacock  Mine,  and  all  other  mines  of 
coal  and  cannel  lying  between  the  Great  and  Roger  Mines 
and  the  Peacock  Mme  (with  certain  exceptions),  and  also 
the  pit  called  'Astley's  Ifew  Pit,'  "  with  its  steam  engines 
and  buildings,  and  all  the  machinery  therein  mentioned, 
with  the  power  to  get  the  same  mines,  and  to  make  and  sink 
any  pits,  and  drive  any  tunnels  or  trenches,  and  to  make 
any  canals,  watercourses,  and  fences,  and  to  set  up  any  en- 
gines or  machinery  therein  mentioned :  To  hold  the  demised 
premises  for  twenty-three  years  at  the  rents  and  quarterages 
thereinafter  mentioned  in  particular  for  the  pit  called  Ast- 
ley's New  Pit,  in  addition  to  the  quarterages,  the  yearly 
rent  of  £3,000,  payable  quarterly,  the  first  payment  to  be  a 
quarter  after  the  lessees  should,  by  sinking  Astley's  New 
Pit  300  yards  below  the  present  depth,  pursuant  to  a  cove- 
nant for  that  purpose  thereinafter  contamed,  had  arrived  at 
the  mine  of  coal  called  the  Black  Mine,  and  until  that  time 
£260  only  quarterly. 

The  lease  also  contained  provisions  for  working  the  mines, 
for  using  the  roads  for  the  purpose  of  carting  away  the  pro- 
duce of  the  mines,  and  also  a  covenant  by  the  lessees  *'  that 
they  shaU  and  will  at  all  times  during  the  term,  work,  use, 
manage,  and  carry  on  the  said  mines  thereby  demised  with 
their  utmost  care  and  ability,  and  with  a  competent  number 
of  workmen,  and  in  the  best  and  most  effectual  manner,  to 
360]  the  best  advantage,  and  *according  to  the  common 
mode  and  usual  practice  of  carrying  on  all  coal  works  or 
collieries  with  effect,  and  according  to  the  true  intent  and 
meaning  of  these  presents ;  and  that  no  coal  or  cannel  coal 
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shall  be  riddled  at  the  bottom  of  the  coal  pits,  or  either  or 
any  of  them,  but  that  all  the  coal,  cannel,  and  slack  shall 
be  gotten  or  brought  up  from  the  said  mines ;  the  coal  and 
cannel  hereby  demised,  and  each  and  every  of  them  shall 
be  free  and  honestly  gotten  or  brought  up  out  of  all  the  coal 
pits  then  open,  or  tinat  shall  be  made  or  sunk  by  virtue  of 
such  lease  to  the  ground  above  in  order  to  be  freely  and 
properly  sold." 

Tne  defendants  sunk  the  pit  called  Astley'  s  New  Pit,  so 
as  to  reach  the  mine  called  the  Black  Mine,  which  they  com- 
menced working  in  1868. 

In  1862  the  defendants  carried  tunnels  from  Astley's  New 
Pit  lower  than  the  Black  Mine  down  into  the  mine  or  seam 
of  coal  called  the  Cannel  Mine,  which  was  said  to  produce 
coal  of  a  better  quality  and  commanding  a  higher  pnce  than 
that  produced  from  the  Town  Lane  Mine  and  the  Black  Mine. 
They  subsequently,  under  a  new  agreement,  sunk  a  second 
shaft,  which  was  used  as  the  upcast  shaft  for  ventilation, 
and  was  also  used  until  the  accident  hereinafter  stated  for 
the  purpose  of  working  the  Town  Lane  Mine,  the  two  lower 
mines  being  worked  tm-ough  the  Astley's  New  Pit.  In  the 
beginning  of  1870  an  accident  occurred  in  the  Dunkirk 
Colliery  of  the  defendants,  by  which  several  lives  were  lost, 
which  caused  attention  to  be  directed  to  the  ventilation  of 
the  mine. 

In  September,  1870,  the  plaintiffs,  the  trustees  under  the 
will  of  Francis  Astley  (wno  had  died  in  1866),  caused  a 
written  requisition  to  oe  sent  to  the  defendants,  requiring 
them  to  work  in  a  proper  and  workmanlike  manner  the  coal 
called  the  Town  Lane  Mine,  and  to  keep  open  and  in  proper 
condition  all  the  airways  and  roads  in  the  same  mine,  pur- 
suant to  the  provisions  in  the  said  lease. 

The  plaintiffs  alleged  that  the  defendants,  for  some  time 
after  working  the  Town  Lane  Mine  in  the  manner  com- 
menced by  the  said  Francis  Astley,  at  the  extremity  of  the 
mine  and  of  the  roads  and  airways  commenced  by  Astley, 
worked  the  same  mine  on  the  south  side  from  near  the 
mouthing  of  the  mine  into  the  air  or  upcast  pit,  by  means 
of  scaffolding,  cages  and  machinery,  and  *worked  this  [361 
without  having  proper  pillars  on  each  side  of  the  roads  and 
airways  as  fa,r  as  they  worked,  and  so  choking  up  the  roads 
and  airways  beyond  the  workings  as  made  by  Astley,  and 
left  by  him  at  the  commencement  of  the  lease ;  that  the  de- 
fendants afterwards  improperly  worked  the  Town  Lane 
Mine,  and  worked  it  only  a  few  hundred  yards  from  the 
mouthing,  and  shut  up  the  airways  and  roads  in  the  said 
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mine,  and  left  a  large  block  of  the  Town  Lane  Mine  un- 
worked  and  nngotten,  and  had  allowed  the  levels  and  air- 
gates  and  water-levels  in  the  same  mine  to  become  choked 
and  out  of  repair. 

The  plaintiflEs  further  alleged  that  the  defendants  were 
working  the  Black  Mine  and  Cannel  Mine  without  working 
the  Town  Lane  Mine,  whereas  they  were  bound  to  continue 
the  workings  of  each  of  the  three  mines  after  they  had  com- 
menced them  until  each  mine  was  exhausted,  and  to  work 
the  block  of  the  Town  Lane  Mine  which  they  had  left  un- 
worked ;  that  the  defendants  had  lately  ceased  to  work  the 
Town  Lane  Mine,  and  had  taken  away  the  scaffolding  and 
machinery  placed  by  them  on  the  demised  premises  for 
working  that  mine,  and  had  done  so  without  regard  to 
the  covenants  in  the  lease  and  the  practice  of  good  min- 
ing, under  the  pretext  that  they  could  not  otherwise  com- 
ply  with  the  provisions  of  the  act  for  the  regulation  of 
mmes,  23  &  24  Vict.  c.  151,  s,  10,  r.  1,  which  related  to 
ventilation. 

The  plaintiffs  further  alleged  that  the  defendants  were 
working  the  Cannel  Mine  to  the  detriment  of  the  Town  Lane 
Mine  and  the  Black  Mine ;  that  the  Cannel  Mine  was  only 
fifty  yards  below  the  Black  Mine ;  and  that,  having  regard 
to  the  nature  of  the  coal  measures,  the  defendants  ough^  by 
the  rules  of  good  mining  and  according  to  the  covenants  in 
the  lease,  not  to  work  the  Cannel  Mine  beyond  and  in  ad- 
vance of  the  workings  of  the  Black  Mine,  but  that  they  had 
worked,  and  were  continuing  to  work,  the  Cannel  Mme  in 
advance  of  the  workings  of  tne  Black  Mine. 

The  bill  prayed.  First :  That  it  might  be  declared  that  the 
defendants  were  bound  under  their  lease  not  to  work  the 
Cannel  Mine,  and  that  they  might  be  restrained  by  injunc- 
tion fi'om  further  digging  any  coal  or  carrying  any  workings 
in  the  Cannel  Mine  until  they  had  carried  on  their  workings 
in  the  Black  Mine  to  the  same  point  to  which  they  had  ex- 
362]  tended  their  workings  in  *the  Cannel  Mine,  and  from 
working  the  Cannel  Mine  to  a  point  beyond  their  workings 
of  the  Black  Mine ;  Secondly :  That  tne  defendants  might 
be  restrained  from  allowing  the  roads  and  airways  in  the 
Town  Lane  Mine  to  remam  choked  up,  or  otherwise  than 
open  and  in  proper  working  order,  and  from  continuing  the 
removal  of  the  machinery,  scaffolding,  and  cages  for  work- 
ing the  Town  Lane  Mine ;  Thirdly :  That  it  might  be  de- 
clared that  the  defendants  were  bound  to  continue  to  work 
the  Town  Lane  Mine  in  a  proper  manner,  and  miffht  be  re- 
strained from  working  or  getting  out  coal  from  the  Black 
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Mine  and  Cannel  Mine^  or  from  the  Dunkirk  Colliery, 
without  continuing  to  work  the  Town  Lane  Mine  in  a 
proper  manner  and  according  to  the  covenants  in  the  lease ; 
Fourthly :  That  the  defendants  mi^ht  be  ordered,  in  addi- 
tion to,  or  substitution  for,  any  portion  of  the  relief  prayed, 
to  pay  to  the  plaintiffs  such  damages  as  the  court  should 
direct ;  and  for  consequential  relief. 

The  defendants,  by  their  answer,  submitted  that  working 
the  said  mines  in  the  manner  they  had  done  was  justified  by 
the  circumstances  of  the  case ;  and  that  it  was  not  to  the 
prejudice  of  the  other  mines  comprised  in  the  lease,  and  was 
consistent  with  the  covenants  in  tne  lease,  and  was  in  accord- 
ance with  the  rules  of  good  mining. 

The  defendants  statel  that,  after  the  accident  before  refer- 
red  to,  the  Government  Inspector  pronounced  the  ventila- 
tion inadequate,  and  gave  his  opinion  that  with  the  mode  of 
working  then  practised,  namely,  raising  the  coal  from  the 
upper  mine  through  the  upcast  shaft,  the  ventilation  was 
iimdequate  for  safety,  and  suggested  tliat  the  upcast  shaft 
or  Town  Lane  Pit  should  be  devoted  exclusively  to  the  pur- 
poses of  ventilation,  for  which  alone  it  had  been  originally 
sunk.  They  stated  that  they  then  caused  a  minute  mspec- 
tion  of  the  colliery  to  be  made  by  Mr.  Cross  and  Mr.  Hig- 
son,  two  eminent  mining  engineers,  who  made  a  report  on 
the  2l8t  of  September,  1870,  as  to  the  causes  of  the  defective 
ventilation  of  the  colliery,  and  after  recommending  the  re- 
moval of  a  scaffold  at  the  Town  Lane  Mine,  they  continued 
thus :  "  We  are  of  opinion  that  the  Lower  Mine  cannot  be 
suflBlciently  and  safely  ventilated  so  long  as  the  Town  Lane 
is  being  worked ;  and  as  it  appears  that  the  protection  of 
life  is  an  equal  raotection  of  *property,  we  advise  jrou  [363 
to  abandon  the  Town  Lane  Mine,  and  work  with  increased 
energy  the  Black  and  Cannel  Mines,  and  thereby  avoid  the 
present  excessive  risk,  at  the  same  time  that  you  will  secure 
a  better  result  for  all  parties  concerned." 

The  defendants  stated  that  the  Cannel  Mine  was  about 
fifty  yards  only  below  the  Black  Mine ;  that  they  were  ad- 
vised bv  competent  authorities  that  they  ought  not,  by  the 
rules  of  good  mining,  or  according  to  the  covenants  in  the 
lease,  to  abstain  from  working  the  Cannel  Mine  to  a  point 
below  and  in  advance  of  the  workings  in  the  Black  Mine. 

The  defendants  submitted  that  mey  ought  to  allow  the 
roads  and  airways  in  the  Town  Lane  Mine  to  remain  as  at 
present;  and  that  they  were  working  the  Black  Mine  and 
Cannel  Mine  in  the  only  proper  manner,  which  was  to  work 
them  without  working  the  Town  Lane  Mine. 
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There  was  a  considerable  amount  of  evidence  on  both  sides. 
The  following  were  some  of  the  most  material  passages  in 
the  plaintiffs'  evidence  : 

Isaac  Wheeldon,  a  mining  agent  in  Cheshire,  stated  that 
*'  the  common  mode  and  usual  practice  of  carrying  on  coal 
works  of  this  character  was,  when  the  seams  were  not  sepa- 
rated by  a  very  great  interval,  to  work  the  same  together,  or 
to  work  the  upper  seam  in  advance  of  the  seam  which  was 
next  below  it,  and  not  to  work  such  lower  seam  in  advance 
of  such  upper  seam." 

Thomas  Tivesey,  mining  engineer,  deposed  as  follows : 
"The  working  of  one  mine  under  another  has  the  effect  of 
breaking  the  strata  between  the  two  mines,  and  the  Black 
Mine  bemg  only  fifty  yards  or  thereabouts  above  the  Cannel 
Mine,  this  would  be  liKely  to  take  place,  and  thus  injure  the 
Black  Mine  both  as  to  the  facility  of  working  afterwards, 
and  also  as  to  the  quality  of  coal,  thereby  doing  an  injury 
to  the  lessor." 

Isaac  Wheeldon,  in  a  further  aflBldavit,  said:  "The  alle- 
gation in  the  defendants'  answer  to  the  effect  that  it  was 
well  known  that  no  one  would  take  a  lease  of  collieries  with 
a  restriction  requiring  the  mines  to  be  worked  successively 
from  above  downwards,  does  not  accurately  represent  the 
practice  of  good  mining  as  understood  by  competent  en^- 
neers;  the  contrary  is  in  many  instances  true,  for  m 
Derbyshire  it  will  be  found  that  lessees  are  absolutely 
3641  *restricted  by  their  leases  from  working  lower  mines 
in  advance  of  those  above  them.  When  the  distance  be- 
tween mines  is  considerable,  a  lower  mine  may  be  worked 
in  advance  of  an  upper  without  so  much  injury  to  the  latter 
as  where  the  distance  is  small ;  but  under  any  circumstances 
the  best  and  most  approved  method  of  working  is  from 
above  downwards." 

The  defendants'  witnesses  stated  that  it  was  the  usual 
practice  in  the  district  to  work  a  lower  seam  of  coal  in  ad- 
vance of  an  upper  seam,  when  it  was  commercially  desirable 
to  do  so.  They  mentioned  specifically  several  instances 
where  it  had  been  done  in  Soutn  Lancashire  and  Cheshire, 
and  said  that  they  considered  it  the  best  practice  in  mining, 
for  though  it  might  damage  the  roads,  that  would  only  be 
an  injury  to  the  lessee  of  tne  mine,  who  would  be  bound  to 
*  repair  them,  but  that  as  regarded  the  mine  itself,  it  would 
improve  the  upper  mine  and  increase  the  coal  to  the  extent 
of  60  per  cent.  The  following  were  some  of  the  material 
parts  of  the  evidence : 

William  Bryham,  mining  engineer  and  colliery  proprietor, 
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deposed :  That  he  had  had  considerable  exi)erience  in  work- 
ing the  cannel  and  other  seams  of  coal  in  the  Wigan  dis- 
tnct,  and  had  to  a  large  extent  worked  the  cannel  seam  in 
advance  of  the  superincumbent  seams  without  any  injury  or 
detriment  to  the  latter ;  that  he  was  at  present  working  the 
Wigan  five-feet  and  the  Wigan  four-feet  seams  extensively 
over  an  area  of  about  200  acres  from  which  the  cannel  and 
King  coal  seams  had  been  recently  exhausted  (the  two  latter 
seams  averaging  in  thickness  about  4  ft.  9  in.),  and  lying  at 
the  respective  mstances  of  120  yards  and  144  yards  above 
the  cannel  seam ;  that  he  was  convinced  from  experience 
that  they  had  not  in  the  least  suffered,  and  the  seams  were 
equally  as  productive  and  as  economically  worked  as  when 
the  cannel  was  ungotten ;  that  Wigan  district  was  the  real 
cannel  district ;  that  in  all  that  dismct  the  great  bulk  of  the 
cannel  was  worked  out  long  before  the  coal ;  that  he  had 
many  cannel  mines  under  ms  management ;  that  in  every 
case  he  had  gone  on  working  the  cannel  first  irrespective  of 
the  upper  seams;  that  in  the  Wigan  district  there  was 
ninety  yards  distance  between  cannel  and  upi)er  seams,  but 
it  was  not  an  uncommon  practice  to  work  out  a  lower  seam 
when  only  twenty  or  twenty-five  yards  intervened ;  that  in 
*his  experience  no  material  damage  had  ever  arisen ;  [365 
that  something  depended  on  the  thickness  of  the  seams — 
working  a  thin  seam  like  the  cannel  seam  in  the  Astley  Pit, 
2  ft.  3  in.,  could  not,  in  his  opinion,  cause  damage  to  the 
upper  mine ;  and  that  it  was  a  common  custom  to  work  the 
best  seams  first,  irrespective  of  position,  unless  where  the 
lease  specified ;  he  considered  it  to  be  in  accordance  with  the 
rules  of  good  mining  to  work  in  that  mode. 

Alfred  Hewlett,  colliery  proprietor  and  mining  engineer, 
deposed :  That  he  was  largely  engaged  in  the  management 
and  conduct  of  collieries  and  iron  works,  and  had  been  so 
for  the  last  twentv-seven  years — in  fact  from  his  boyhood ; 
that  he  was  a  Fellow  of  the  Geologjical  Society  of  London, 
and  President  of  the  Mining  Association  of  Great  Britain, 
and  was  the  Managing  Director  of  the  Wigan  Coal  and  Iron 
Company,  Limited,  whose  collieries  were  about  the  most 
extensive  in  the  kingdom,  employing  about  10,000  hands, 
and  raising  about  2,000,000  tons  of  coal  per  annum ;  that  he 
also  had  very  considerable  experience  in  the  system  of  work- 
ing mines  in  almost  all  the  districts  in  the  kingdom ;  that 
the  workings  of  the  Wigan  Coal  and  Iron  Company,  Limited, 
extended  over  several  thousands  of  acres  of  minmg  ground 
held  underlease  from  a  great  number  of  landowners,  and  were 
situate  in  no  less  than  thirteen  different  townships  in  and 
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about  Wigan ;  that  it  was  entirely  tmusual,  and  contrary  to 
the  common  practice  of  mining  in  that  disbict,  to  compel  a 
lessee  to  work  or  pay  for  an  upper  mine  in  quantity  equal 
to  that  which  might  be  gotten  m  the  subjacent  mine ;  that 
such  a  covenant  did  not  exist  in  the  leases  granted  to  the 
Wigan  Coal  and  Iron  Company.  Limited,  and,  in  his  judg- 
ment, such  a  covenant  would  not  be  conducive  to  good  mining 
either  in  the  interests  of  the  lessor  or  the  lessee ;  and  that  he 
considered  the  obligation  attempted  to  be  enforced  upon  the 
lessees  (the  defendants  in  this  suit)  to  be  contrary  to  the 
usual  custom  of  fair  workmanlike  and  skilful  minmg,  and 
to  be  entirely  unusual  in  mining  operations,  and  contnuy  to 
the  true  interests  of  either  party. 

Thomas  Wynne,  Her  Majesty's  Government  Insp^tor  of 
Mines  for  the  districts  of  North  Staffordshire,  Cheshire  and 
Shropshire,  deposed :  That  no  alteration  in  ihe  scaffolding 
or  cages  of  the  Town  Lane  Mine  would  suffice  to  enable  it  to 
366]  be  safely  worked  ^concurrently  with  the  other  mines 
&om  the  present  shaft,  and  there  was  no  plan  left  but  sink- 
ing a  separate  shaft 

Jacob  Higson,  mining  engineer,  deposed:  That  he  was 
acquainted  with  the  workings  of  collieries  in  Lancashire  and 
Yorkshire,  Warwickshire,  North  Wales  and  South  Wales, 
in  which  districts  he  was  actively  engaged  in  tiie  manage- 
ment ;  that  he  was  well  acquainted  with  all  mining  districts 
in  England  besides ;  that  he  was  a  member  of  the  Institute 
of  Mining  Engineers  (Midland  and  South  Midland),  and  also 
the  Nortn  of  England  Institute  of  Mining  and  Mechanical 
Engineers,  and  also  consulting  engineer  to  some  of  the 
largest  collieries  in  England ;  tlmt  he  entirely  dissented  from 
the  opinions  expressed  in  the  affidavits  filed  by  the  plain- 
tiffs in  this  matter  as  to  the  question  of  working  the  Cannel 
Mine  in  advance  of  the  Black  Mine;  that,  in  nis  opinion, 
the  defendants  ought  not,  by  the  rules  of  good  mimng,  to 
cease  working  the  Cannel  in  advance  of  the  Black,  and  he 
denied  that  by  so  working,  the  mine  was  prejudiced  in  any 
way,  and  he  did  not  know  a  case  where  a  lessee  was  com- 
pelled to  work  two  seams  concurrently,  or  prevented  work- 
ing the  Cannel  or  any  other  mine  in  advance,  unless  where 
he  was  positively  restricted  by  the  covenants  in  the  lease, 
and  in  the  absence  of  such  covenants  there  was  no  such  rule 
of  good  mining  applicable  to  all  cases  as  had  been  suggested 
on  the  part  of  the  plaintiffs ;  that  commerce  in  that  district 
had  invariably  regulated  the  working  of  the  mines,  and  in 
most  of  the  instances  where  lower  mines  had  been  worked  in 
advance,  it  had  arisen  from  the  fact  that  coals  from  these 
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mines  were  salable  at  that  particular  time  at  a  higher  price  ' 
than  they  might  have  been  li  the  mine  had  been  worked  in 
strict  rotation. 

There  was  also  specific  evidence  on  the  cross-examination 
of  the  defendants'  witnesses  to  the  effect  that,  in  these  and 
many  other  mines,  working  a  lower  seam  in  advance  im- 
proved the  working  of  an  upper  seam  by  loosening  the 
strata,  relieving  the  pressure,  and  so  causing  a  much  larger 
proportion  of  coal  to  come  out  in  large  blocks,  and  dimin- 
ishing the  proportion  of  slack,  and  that  any  countervailing 
injurv  could  always  be  prevented  by  leaving  a  sufficient  in- 
terval of  time  between  the  workings. 

In  reply  to  these  affidavits,  the  plaintiffs  brought  forward 
several  witnesses,  one  of  whom,  John  Brown,  a  mining 
engineer  in  *Staffordshire,  made  the  following  state-  [36 1 
ment :  "  With  regard  to  the  working  of  the  Cannel  Mine  be- 
fore the  Black  Mine,  I  believe  there  are  some  cases  where, 
at  a  less  depth  from  the  surface  than  that  in  question,  the 
working  of  an  underlying  may  not  damage  an  overlying 
mine,  but,  on  the  contrary,  render  its  working  more  advan- 
tageous, that  is,  where  no  workings  have  been  made,  or 
hidings  or  levels  driven,  in  the  overlying  mine ;  but  my 
experience  shows  that  where  headings  have  been  made  and 
pillars  of  coal  left,  or  workings  of  any  kind  made  in  the 
overlying  seam,  any  working  out  of  underlying  coal,  being 
within  fifty  yards,  or  even  more,  will  damage  the  roads  in 
the  upper  seam  and  materially  affect  the  pillars,  so  that 
when  tney  are  worked  out  great  waste  must  ensue  by  the 
crushing  of  such  pillars ;  and  I  believe  that  by  working  out 
the  Cannel  Mine  under  the  roads  and  pillars  in  the  Black 
Mine  the  produce  of  such  pillars  will  be  less  valuable  than 
if  no  workings  had  been  made  below ;  and  I  consider  that 
the  defendants  ought  to  be  restrained  from  continuing  such 
workings." 

WiUiam  Seddon,  a  Lancashire  colliery  manager,  deposed : 
^'I  very  much  disapprove  of  working  the  Cannel  Mine  in 
advance  of  the  BlacK  Mine,  as  I  am  confident  it  would  injure 
the  Black  Mine.  When  the  Cannel  Mine  is  worked  nrst, 
and  the  subsidence  of  the  whole  strata  takes  place,  the  shale 
lying  next  to  the  Black  Mine  coal  being  of  a  tender  nature 
breaks  up  into  small  particles  and  mixes  with  the  crushed 
coal,  which  augments  the  cost  of  workii^g  and  dejpreciates 
the  coal  value.  I  think  the  proper  way  of  working  these 
two  mines  is  the  working  of  tne  Black  Mine  in  advance  of 
the  Cannel  Mine,  and  that,  I  am  confident,  would  be  the 
most  judicious  way  of  dealing  with  the  matter,  and  would 
9  Eng.  Rep.  75 
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*  most  assuredly  conduce  to  the  benefit  both  of  the  lessors  and 
lessees." 

William  Blackbume,  mining  engineer,  deposed  thus: 
"  The  Cannel  Mine  ought  not  to  be  eotten  in  advance  of  the 
Black  Mine,  and  it  is  contrary  to  tne  usual  mining  custom 
in  this  district  to  work  the  lower  seams  before  the  upper  beds 
of  coal  have  been  removed  unless  it  is  intended  to  allow  the 
Black  Mine  to  remain  ungotten  for  a  period  of  not  less  than 
two  or  three  years  after  getting  the  Cannel  Mine.  I  say  tiie 
quantity  of  house  fire  coal  produced  in  this  Black  Mine  will 
De  decreased,  and  the  levels  and  airways  in  the  same  mine 
damaged." 

368]  |*Robert  Winstanley,  mining  engineer,  deposed  as 
follows :  ' '  The  usual  practice  and  best  mode  of  working  mines 
of  coal  is  to  work  the  higher  seams  in  advance  of  the  lower, 
especially  in  the  district  in  which  the  Astley  deep  pit  is 
situate." 

Mr.  Fry^  Q.C.,  and  Mr.  BaUen^  for  the  plaintiff :  The 
plaintiff  in  this  case  is  entitled  to  a  mandatory  injunction  to 
restrain  the  defendants  from  interfering  with  the  fulfilment 
of  this  engagement. 

The  court  has  in  various  cases  exercised  a  similar  juris- 
diction :  Lan^  v.  Newdigate  Q) ;  Storer  v.  Oreat  Western 
Railway  Company  (*);  Duke  of  Beaufort  v.  Morris  (*) 
(where  an  order  of  Lord  Eldon's  in  Morris  v.  Smith  is  re- 
ferred to) ;  Wilson  v.  Furness  Railway  Company  (*).  In 
this  case,  even  if  specific  performance  of  the  covenant  could 
not  be  enforced,  we  submit  that  the  plaintiffs  are  entitled  to 
an  injunction. 

By  the  terms  of  the  covenant  in  the  lea^  they  are  bound 
to  work  and  carry  on  the  mines  with  the  utmost  care  and 
ability,  and  in  the  best  and  most  effectual  manner,  to  the 
best  advantege,  and  according  to  the  common  mode  and 
usual  practice  of  carrying  on  all  coal  works  and  collieries 
with  effect.  There  is  no  separate  demise  of  each  vein ;  they 
are  demised  as  an  entirety,  and  therefore  the  covenant 
obliges  the  defendants  to  work  the  several  veins  as  a  whole, 
and  not  to  work  one  vein  separately  to  the  injury  of  another. 
One  vein  or  mine  cannot,  according  to  this  covenant,  be 
worked  before  another,  so  as  to  leave  another  unworked  or 
ungotten,  and  if  a  vein  is  once  begun  to  be  worked  the 
works  must  be  continued. 

The  evidence  adduced  on  behalf  of  the  plaintiffs  is  con- 
clusive as  to  the  custom  of  the  country,  snowing  that  the 
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proper  course  of  mining  in  that  part  of  the  country  where 
the  seams  are  not  separated  by  a  very  great  interval,  is  to 
work  the  same  together,  or  to  work  the  upper  seam  in 
advance  of  the  seam  which  is  next  below  it,  and  not  to  work 
the  lower  seam  in  advance  of  the  upper  seam.  The  defen- 
dants' evidence,  including  the  report  oi  the  mining  engineers, 
Messrs.  Higson  and  Cross,  cannot  be  relied  on. 

♦According  to  the  evidence  it  is  contrary  to  the  [369 
practice  of  this  district  for  the  defendants  to  work  the  Black 
Mine  and  the  Cannel  Mine  without  working  the  Town  Lane 
Mine.  The  pretext  that  the  mode  of  working  adopted  by 
the  defendants  was  necessary  for  the  safety  of  the  mine 
cannot  be  established.  They  have  no  right  to  remove  the 
machinery  for  working  the  Town  Lane  Mine,  or  to  allow 
the  roads  or  airways  in  the  Town  Lane  Mine  to  remain 
choked  up. 

On  the  whole  case,  we  submit  that  the  plaintiffs  have 
established  a  good  ground  for  the  interference  of  the  court. 

Sir  a.  Baggallay^  Q.C.,  and  Mr.  Hemming^  for  the  de- 
fendants, were  not  called  on. 

Sir  G.  Jessel,  M.R.:  The  case  has  been  very  elaborately 
argued.  I  look  on  this  bill  as  a  mere  experiment  by  an  ex- 
perienced equity  draftsman,  who  was  perfectly  aware  from 
the  first  that  the  kind  of  agreement  in  this  lease  as  to  work- 
ing the  mines  was  not  the  sort  of  agreement  of  which  the 
court,  according  to  the  limits  imposed  by  the  authorities  on 
its  iurisdiction,  could  give  specific  performance ;  and,  being 
well  aware  of  that,  he  exercised  his  ingenuity  to  see  if  he 
could  not,  by  means  of  an  injunction,  obtain  what  in  reality 
was  equivalent  to  specific  performance.  I  repeat  the  bill 
does  very  considerable  credit  to  Mr.  Batten  (if  he  will  allow 
me  to  say  so),  and  to  his  ingenuity.  But  unfortunately  it 
&,ils  in  substance  the  moment  you  admit  you  cannot  get 
specific  performance,  as  you  must  here. 

By  a  lease  granted  in  November,  1866,  Mr.  Astley  demised 
certain  mines,  together  with  a  pit  and  depot;  in  words  which 
are  not  immaterial ;  they  were  as  follows :  "All  such  parts 
and  portions,  or  so  mucn  and  such  parts  of  all  those  several 
mines,  delphs,  veins,  and  beds  of  coal  and  cannel  lying  and 
being  under  the  lands  and  grounds  of  F.  Astley  and  G.  J. 
Newton,  or  either  of  them  as  were  not  then  leased,  and 
called  the  Black  Mine,  the  Town  Lane  Mine,  and  the  Pea- 
cock Mine,  with  certain  exceptions  therein  mentioned." 
The  word  "mine"  is  clearly  there  used  in  its  primary  sense 
of  "vein,"  and  each  mine  is  named  separately. 

Then  there  is  a  demise  of  the  pit  called  "  Astley 's  New 
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370]  Pit,"  and  *al80,  by  way  of  demise  and  not  of  excep- 
tion, with  its  steam  engines,  engine-houses,  workshops,  and 
other  buildings. 

[His  Honor  then  referred  to  other  provisions  of  the  lease 
before  the  covenant  as  to  working  the  mines,  observing 
that,  if  the  lease  stopped  there,  tne  lessees  would  have 
the  power,  but  not  an  obligation  cast  upon  them,  to  work 
any  of  the  demised  mines,  or  none  of  them  if  they  thought 
fit.  He  then  referred  to  a  covenant  to  sink  the  Astley  pit  to 
the  depth  of  300  yards  lower  than  its  depth  at  the  time  of 
the  lease,  and  then  read  the  covenant  upon  which  the 
decision  in  the  case  mainlv  turned.] 

The  first  question  which  I  have  to  decide  is,  What  does 
this  covenant  mean  ?  At  the  outset  we  find  the  plaintiffs 
coming  into  this  court  to  ask  the  court  to  give  effect  to  a 
covenant,  and  bein^  compelled  to  sav  it  cannot  mean  what 
it  says.  The  literal  meaning  is  as  aosurd  as  possible,  and 
therefore  I  must  try  to  find  a  secondary  meaning. 

If  ever  there  was  a  case  for  an  injunction,  as  distinct  from 
the  remedy  at  law,  I  suppose  it  must  be  founded  on  a  clear 
contract  between  the  parties,  and  certainly  the  plaintiffs, 
who  come  here  with  such  an  admission  as  this,  have  not 
a  very  clear  contract.  Let  us  see  if  the  plaintiffs  can  have 
the  benefit  of  the  literal  construction.  In  the  first  place, 
are  the  lessees  to  work  all  the  mines  at  all  times  during  their 
termt  That  is  impossible,  for  these  reasons:  firsts  they 
could  not  work  the  Town  Lane  Mine  while  they  were  sink- 
ing the  other.  The  pit  was  wanted  for  the  purpose  of  bein^ 
used  for  the  workmen  who  were  going  further  down,  and 
for  a  veiy  considerable  time  that  must  be  so.  In  the  next 
place,  it  IS  impossible  to  work  the  other  mines  until  you  get 
at  them,  and  the  very  lease,  on  the  face  of  it,  shows  you 
cannot  get  at  them  without  sinking  a  pit,  and  though  all 
parties  must  have  known  that  with  a  pit  of  this  size  it  was 
impossible  to  work  all  these  mines,  they  do  not  seem  to  take 
that  into  account,  but  insist  on  the  working  of  the  Town 
Lane  Mine. 

For  these  reasons  it  is  manifestly  impossible  to  adopt  the 
literal  reading.  But  there  is  another  reading,  and  tnat  is 
this,  that  the  covenant  to  work  the  mines  at  all  times  in  an 
effectual  manner  would  compel  the  lessees  to  work,  although 
they  found  faults  which  might  render  it  excessively  expen- 
371]  sive  to  work,  and  wnich  it  *is  very  unusual  to  call 
upon  a  lessee  to  work  through ;  and  it  would  also  compel 
them  to  work  a  vein  at  a  loss,  although  that  would  be  to 
work  all  the  mines  at  a  loss.     And  this  would  be  particu- 
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larly  bo  if  they  were  compelled  to  work  the  upper  vein  and 
Peacock's  mine ;  they  might  also  be  obliged  to  work  other 
seams  which  are  quite  unworkable  at  a  profit.  But  it  does 
not  stop  there,  because  that  would  compel  them  to  go  on 
working  after  the  coal  had  deteriorated  in  value,  and  could 
not  be  sent  to  market  at  a  profit.  It  would  be  a  most  un- 
reasonable and  absurd  covenant.  I  am  not  surprised,  look- 
ing at  it  that  way,  that  the  counsel  for  the  plaintiffs  felt 
themselves  compelled  to  abandon  the  literal  reading.  Then 
they  had  to  suggest  some  otiier  reading,  and  what  tney  sug- 
gested was  this,  that  if  you  begin  to  work  a  vein  you  must 
continue  to  work  it ;  but  I  must  say  I  cannot  find  in  the 
covenant  any  arrangement  of  that  sort,  and  if  that  were  so, 
I  do  not  know  what  it  would  lead  to.  It  is  mere  conjecture. 
But,  indei)endentlv  of  the  several  reasons  I  have  mentioned, 
others  would  apply  to  that  reading  as  well ;  for  instance, 
the  Town  Lane  Mine  was  not  at  worK,  but  for  the  reasons  I 
have  mentioned  it  could  not  continue  working  during  the 
sinking  of  tiie  pit ;  and  therefore  the  covenant  could  not  be 
held  to  apply  to  that ;  and  it  apx)ears  to  me  that  I  am  not  at 
libertjr  to  use  this  covenant  as  a  covenant  for  continuous 
workmg  at  all,  though  it  might  apply  to  this,  that  when  you 
do  work  you  shaU  work  in  me  right  way. 

But  suppose  this  difficulty  removed,  the  plaintiffs  ask  for 
an  injunction  on  this  point  to  restrain  the  working  of  the 
other  colliery,  while  the  one  which  the  defendants  have  be- 
gun to  work  remains  unworked.  It  appears  to  me  that  that 
nas  no  connection  whatever  with  the  covenant.  There  is  no 
covenant  not  to  work  any  unless  you  work  all,  which  is  what 
the  plaintiffs  want.  The  only  covenant  they  have  is,  to  work 
all,  out  the  right  to  work  any  is  under  the  demise.  The  les- 
sees have  a  right,  under  the  previous  words,  to  work  any  of 
the  mines.  You  must  find  a  restrictive  covenant  to  cut  down 
the  legal  effect  of  the  demise,  and  there  is  none. 

A  demise  of  twenty  houses,  with  a  covenant  to  keep  all 
of  them  in  repair,  does  not  prevent  the  lessee  repairing  all 
but  one ;  it  adds,  no  doubt,  an  additional  obligation  on  him ; 
but  could  the  lessor  *apply  to  the  court  to  restrain  him  [372 
from  repairing  nineteen  of  them  until  he  repaired  the  twen- 
tieth ?    Is  there  any  difference  between  that  case  and  this? 

It  was  said  when  I  put  this  in  argument,  that  there  was  a 
connection  between  tne  mines  here,  there  being  a  common 
pit.  But  in  the  case  of  a  single  house,  with  a  common  stair- 
case and  series  of  flats,  and  a  covenant  to  repair,  could  you 
say  that  because  the  tenant  was  repairing  the  roof  and  not  the 
ground  floor,  that  you  could  apply  to  the  Court  of  Chancery 
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for  an  injunction  aminBt  him  for  not  repairing  the  roof  nntil 
he  had  repaired  the  CTOund  floor?  It  is  tne  same  thing 
here.  This  is  not  an  affirmative  covenant  which  includes  a 
negative.  There  is  a  judgment  of  Lord  Hatherley,  when 
Vice-Chancellor,  in  the  well-known  case  of  Pollard  v.  Clay- 
tonC),  which  bears  on  this  point. 

Whilst  I  am  upon  this  covenant  I  may  mention  something 
about  another  pomt.  It  was  said  that  there  was  a  vein  called 
the  Cannel  Mine,  which  ought  not  to  be  worked  in  advance 
of  the  Black  Mine.  But  when  you  come  to  look  at  it,  in 
reality,  the  complaint  is,  not  that  you  work  the  Cannel  Mine 
in  advance,  but  that  you  do  not  work  the  Black  Mine  fast 
enough.  What  is  said  in  effect  is,  that  if  the  defendants 
had  worked  the  Black  Mine  as  fast  as  the  Cannel  Mine  the 
plaintiffs  would  have  been  content ;  but  of  course  they  can- 
not get  specific  performance  of  that.  They  therefore  ask  to 
stop  the  defendants  from  working  the  Cannel  Mine  till  the 
Black  Mine  is  worked  up  to  it.  Not  being  able  to  comx)el 
the  working,  they  seek  by  the  form  of  an  injunction  to  stop 
the  working  of  another  mine— the  Cannel— which  the  defen- 
dants have  a  perfect  right  to  work. 

It  appears  to  me,  looking  at  the  covenants,  that  I  cannot 
grant  the  injunction  which  the  plaintiffs  ask.  I  might  well 
stop  there,  but  I  do  not  think  it  would  be  quite  satisfactorv, 
because  a  yreat  deal  of  evidence  has  been  gone  into  as  to  the 
facts,  and  it  is  necessary  I  should  advert  to  this  in  order  to 
make  the  case  intelligible.  The  first  complaint,  as  I  have 
said  before,  is,  that  the  Town  Lane  Mine  has  been  shut  up. 
Now,  if  I  am  ri^ht  in  what  I  have  said,  the  plaintiffs  cannot 
get  any  injunction  to  compel  the  defendants  to  shut  up  the 
Cannel  Mine  till  the  other  is  worked. 

373]  *But  there  is  another  ground  alleged  by  the  defen- 
dants, which  is  admitted  by  the  plaintiffs  to  be  an  insuperable 
difficulty  if  it  is  true  in  lact.  The  defendants  say  it  is  im- 
possible, with  a  pit  of  the  present  size,  having  regard  to  the 
requirements  now  made  by  the  legislature  with  regard  to  the 
safety  of  the  workmen  in  deep  mines,  to  work  the  Town  Lane 
Mine  because  there  would  not  be  sufficient  ventilation.  If 
that  is  so,  even  the  j)laintiffs  admit  the  court  ought  not  to 
interfere  by  injunction. 

In  Marcn,  1870,  there  was  a  frightful  explosion  in  this 
mine,  and  many  men  were  killed.  The  Government  Inspec- 
tor interfered,  and  he  said  in  effect :  *'  Your  pit  is  not  large 
enough ;  the  upcast  shaft  through  the  Town  Lane  Mine  is 
not  large  enough  to  work  the  Town  Lane  Mine,  and  to  ven- 

(')  1  K.  A  J.,  462. 
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tilate  the  other ;  upon  considering  the  whole  matter,  I  am 
of  opinion  the  best  thing  to  be  done  is  to  shut  up  the  Town 
Lane  Mine,  and  go  on  with  the  other  veins." 

This  seems  to  have  been  rather  unpalatable  advice  to  the 
defendants,  and  they  did  not  immediately  act  on  it,  but  they 
called  in  two  other  engineers — Mr.  Higson  and  Mr.  Cross — 
to  advise  what  was  best  to  be  done ;  and  in  September,  1870, 
Messrs.  Higson  and  Cross  made  a  report,  which  report  puts 
it  very  strongly  in  the  same  way  as  did  the  government  in- 
spector.    [BQs  honor  then  read  the  report.] 

It  is  suggested  by  the  plaintiffs  that  this  evidence  is  not  to 
be  depended  on,  and  that  their  witness'  evidence  is.  If 
the  defendants'  evidence  is  the  correct  version,  the  effect  of 
an  injunction  would  be  to  shut  up  all  the  mines,  and  leave 
the  defendants  subiect  to  a  dead  rent. 

Now  I  will  consider  the  evidence  on  this  point,  but  before 
doing  so,  I  must  say  how  the  plaintiffs  contest  it.  They  con- 
test it  by  producing  the  evidence  of  some  experts,  whose  evi- 
dence was  met  by  at  least  as  many  experts  on  the  part  of  the 
defendants.  As  to  this,  I  may  say  what  I  think  I  nave  often 
said  before,  that  in  matters  of  opinion  I  very  much  distrust 
expert  evidence,  for  several  reasons.  In  the  first  place,  al- 
though the  evidence  is  given  upon  oath,  in  point  of  fact  the 
person  knows  he  cannot  be  indicted  for  perjury,  because  it 
is  only  evidence  as  to  a  matter  of  opinion.  So  that  you 
have  not  the  authority  of  legal  sanction.  A  dishonest  man, 
knowing  he  could  not  be  punished,  might  be  inclined  to 
^indulge  in  extravagant  assertions  on  an  occasion  that  [374 
required  it.  But  that  is  not  all.  Expert  evidence  of  this 
kind  is  evidence  of  persons  who  sometimes  live  by  their  bu- 
siness, but  in  all  cases  are  remunerated  for  their  evidence. 
An  expert  is  not  like  an  ordinary  witness,  who  hopes  to  get 
his  expenses,  but  he  is  employed  and  paid  in  the  sense  of 
gain,  being  employed  by  the  person  who  calls  him. 

Now  it  IS  natural  that  his  mind,  however  honest  he  may 
be,  should  be  biassed  in  favor  of  the  person  employing  him, 
and  accordingly  we  do  find  such  bias.  I  have  known  the 
same  thing  apply  to  other  professional  men,  and  have  warned 
young  counsel  against  that  bias  in  advising  on  an  ordinary 
case.  Undoubtedly  there  is  a  natural  bias  to  do  something 
serviceable  for  those  who  employ  you  and  adequately  remu- 
nerate you.  It  is  very  natural,  and  it  is  so  effectual,  that 
we  constantly  see  persons,  instead  of  cpnsideiing  themselves 
witnesses,  rather  consider  themselves  as  the  paid  agents  of 
the  person  who  employs  them. 

Accordingly,  we  find  in  doubtful  cases  the  most  remarka- 
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ble  results.  Take  this  case :  there  are  two  questions ;  one, 
whether  sufficient  ventilation  exists  for  three  mines;  the 
other,  whether  the  Cannel  Mine  ought  or  not  to  be  worked 
in  advance  of  the  Black  Mine.     Well,  we  have  the  witnesses 

fiving  evidence  for  the  plaintiffs'  view  of  the  matter,  or  the 
efendants'  view,  accormng  as  they  are  sought  out  and  paid 
by  each.  It  is  very  natural,  and  just  what  one  would  ex- 
pect, but  it  leads  one  to  distrust  their  evidence.  There  is 
also  this  to  be  said  against  them,  namelv,  that  their  evidence 
is  not  the  evidence  of  fair  professional  opinion.  The  men 
are  selected  according  as  their  opinion  is  known  to  incline. 

Suppose  a  persoE  wants  to  sell  a  house,  and  as  he  wants  a 
very  high  value  put  upon  it.  he  sends  to  ten  valuers,  and 
out  of  these  he  selects  the  tnree  who  have  put  the  highest 
value  on  the  house.  The  purchaser  wants  a  very  low  value, 
and  selects  out  of  a  number  of  valuers  three  of  the  lowest. 
Each  set  of  valuers  values  high  or  low,  according  to  the  re- 
quirements of  the  person  who  employs  them.  I  nave  known 
tne  same  sort  of  tning  done  even  as  regards  medical  evi-  ' 
dence.  The  consequence  is,  you  do  not  get  fair  professional 
opinion,  but  an  exceptional  opinion  by  evidence  selected  in 
this  way. 

375]  *That  being  so,  when  I  have  expert  evidence  I  am, 
as  I  said  before,  very  distrustful  d priori;  and  I  am  anxious 
to  ascertain  the  character  of  the  experts,  and  to  see  the  posi- 
tion they  occupy. 

In  this  case  I  have  this  circumstance,  that  of  the  five  ex- 
perts for  the  plaintiffs,  four  are  ordinarjr  experts,  the  fifth 
18  an  agent  for  the  plaintiffs  and  in  their  regular  emplo3^|^ 
ment,  and  that  being  more  continuous,  his  bias  would  be^  ' 
rather  greater.  When  I  look  to  the  defendants'  witnesses, 
three  oi  them  are  of  a  very  different  character.  The  first, 
Wynne,  is  not  in  the  ordinary  sense  an  expert  witness  at  all. 
He  is  the  Govejument  Inspector  of  Mines,  and  was  not  paid 
for  this  purpose.  The  advice  he  gave  was  given  in  the 
course  of  nis  employment  as  government  inspector,  and  with 
a  view  to  the  safety  of  the  mine.  It  was  given  before  there 
was  any  dispute.  The  advice  he  gave  was  given  long  ago, 
and  it  was  advice  upon  which  the  defendants  were  not  will- 
ing in  the  first  instance  to  act.  As  regards  Higson  and  Cross, 
although  not  of  such  good  position  as  Wynne  in  these  re- 
spects, they  are  in  a  better  position  than  ordinary  experts, 
"rtiey  were  called  in  to  advise  the  defendants  before  any 
contest  arose.  Their  opinion  was  given  in  the  shape  of  a 
formal  report,  and  not  with  a  view  to  the  success  of  tne  suit 
They  are  parties  interested,  in  the  sense  of  acting  for  the 
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defendants,  to  assist  them  in  giving  bona  fide  advice  for  the 
more  advantageous  conduct  of  the  mine,  but  not  to  assist 
them  in  the  litigation.  Therefore  I  look  upon  their  evidence 
as  much  better  and  more  to  be  depended  on  than  ordinary 
expert  evidence. 

Ifp  therefore,  the  witnesses  were  all  equally  positive,  I 
certainly  should  prefer  the  evidence  of  the  defendants ;  but 
when  I  come  to  examine  the  plaintiffs'  evidence,  I  find  the 
evidence  is  not  nearly  so  positive  as  that  of  the  defendants. 
As  regards  this  matter  of  the  ventilation,  the  majority  of 
the  witnesses  saj  there  would  be  sufficient  air  if  the  passages 
in  the  lower  mines,  especially  the  Black  Mine,  were  con- 
structed on  a  larger  scale. 

On  the  whole,  I  am  satisfied,  on  the  balance  of  testi- 
mony, that  the  defendants  are  right  on  this  point,  and  that 
it  would  be  dangerous  to  continue  the  working  of  the  Town 
Lane  Mine,  together  with  the  Black  Mine  and  the  Cannel 
Mine.  Therefore  I  ou^ht  not  to  interfere  by  injunction,  and 
on  this  point  the  plaintiffs'  case  fails. 

*The  next  point  taken  was  that  the  plaintiffs  were  [376 
entitled  to  an  injunction  to  prevent  the  Town  Lane  Mine 
^'remaining  choked  up,  or  otherwise  than  open  and  in  proper 
working  omer." 

Now  the  jurisdiction  of  this  court  does  not  extend  to  the 
performance  of  covenants  to  repair.  It  is  clear  I  cannot 
grant  an  injunction  that  the  defendants  shall  not  be  at  lib- 
erty to  work  the  other  mine  till  they  put  the  Town  Lane 
Mine  in  repair. 

The  other  part  of  the  case  that  was  seriously  fouffht  was 
this:  It  appears  that  about  some  fifty  yards  below  the 
Black  Mine  there  is  a  vein  of  coal  of  about  2ft.  Sin.  in 
thickness,  which  is  a  very  profitable  mine  to  work  at  the 
present  time,  and  the  defendants  are  working  it  (as  it  is 
termed)  in  advance  of  the  Black  Mine.  One  of  the  wit- 
nesses says  they  took  11,000  tons  a  week  out  of  the  Cannel 
Mine,  and  only  600  tons  out  of  the  Black  Mine,  so  that 
it  would  appear  that  the  cannel  coal  is  worked  more 
rapidly  than  the  Black  Mine  coal,  and  that  the  Cannel 
Mme  has  been  almost  exhausted,  whilst  the  Black  Mine  is 
very  little  worked ;  and  the  allegation  is,  that  this  is  con- 
trary to  good  mining.  An  admission  was  made  that  it  was 
not  contrary  to  good  mining  to  work  a  coal  mine  as  they 
are  working  the  cannel,  provided  they  did  not  work  the 
Black  Mine  at  all — but  that  concedes  the  whole  case,  if  I 
am  right  in  the  construction  I  put  upon  the  covenants,  that 
if  they  are  entitled  to  work  the  Cannel  Mine  alone,  they  are 
9  Eng.  Rep.  76 
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not  the  less  entitled  to  work  it  because  they  work  the  Black 
Mine.  K  they  work  it  without  working  the  Black  Mine, 
thev  may  equally  work  it  if  they  do  work  the  Black  Mine. 

But  it  is  said,  if  you  work  the  Black  Mine  at  the  same 
time  as  the  Cannel  Mine,  the  roads  and  passages  of  the  Black 
Mine  will  be  injured  by  reason  of  the  taking  away  ot  this 
additional  quantity  oi  material,  which  wiU  cause  a  subsi- 
dence and  iniury  to  the  roads. 

That  may  be  so,  but  still  that  does  not  give  a  right  to  in- 
junction. 

The  injury  done  is  an  injury  done  to  the  working  of  the 
Black  Mine.  Either  you  are  working  the  Black  Mine  prop- 
erty, or  you  are  not ;  but  whether  so  or  not,  for  that  is  the 
point,  the  plaintiflFs  admit  if  you  work  the  Black  Mine  fast 
enough  no  injury  will  happen ;  or  rather  their  complaint  is 
that  the  Black  Mine  is  worked  improperty  by  not  being 
worked  away  fast  enough. 

377]  ^Suppose  it  was  a  negative  instead  of  an  affirmative 
injunction  tnat  was  asked.  You  could  not  ask  for  an  injunc- 
tion to  restrain  them  from  working  the  Cannel  Mine,  and  on 
that  ground  the  plaintiflFs  must  fau.  As  regards  the  Black 
Mine,  you  cannot  have  an  injunction  for  not  working  fast 
enough.  There  is  no  form  of  injunction  applicable  to  it, 
and  therefore  the  remedy  by  injunction  is  simply  out  of  the 
question. 

But  passing  from  that,  let  us  just  look  a  little  at  the  fact 
Now  the  fact  in  dispute,  and  the  issue  to  be  decided,  is  this : 
whether  working  the  two  mines  or  seams  together,  but  work- 
ing the  lower  mine  in  advance,  is  in  accordance  with  the 
common  mode  and  usual  practice  of  carrying  on  coal  works 
or  colleries  with  effect,  which  refers  of  course  to  that  dis- 
trict ;  because,  with  regard  to  usual  practice,  we  know  that 
it  varies  very  much  with  the  nature  of  the  mine  and  the 
nature  of  the  fuel  which  is  extracted ;  the  practice  of  one 
district  has  little  or  no  application  to  the  practice  of  another. 
Now  on  this  there  has  been  a  great  deal  of  evidence,  and  I 
must  say  that  the  evidence  is  overwhelming  in  favor  of  the 
defendants,  and  that  is  evidence  not  merely  of  opinion  but 
of  fact.  [His  Honor  then  reviewed  the  evidence  of  the  plain- 
tiffs' witnesses  and  the  evidence  of  the  defendants'  witnesses, 
and  said  that  while  the  one  set  of  witnesses  were  vague  and 
unsatisfactory,  the  other  gave  conclusive  evidence,  founded 
Oil  E^pecitic  facts,  in  favor  of  the  defendants'  mode  of  work- 
ing the  mines,  and  continued :] 

llie  result  is,  that  it  is  proved  that  the  mode  of  working 
adopted  by  the  defendants  (whether  the  best  possible  mode 
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I  do  not  say)  is  the  oommon  mode  and  usual  practice,  and 
consequently  there  is  no  ground  for  accusing  them  of  a 
breach  of  contract,  or  of  doing  anything  which  entitles  the 
plaintiffs  to  come  to  this  court  for  an  injunction. 
The  bill  must  be  dismissed  with  cost^. 

Solicitor  for  the  plaintiff :  Mr.  E.  H,  BarUe^  agent  for 
Messrs.  Buckley  <fe  Son^  Ashton-under-I/une, 

Solicitors  for  the  defendants :  Messrs.  Phelps  &  SidgwicJc^ 
agents  for  Messrs.  SaUy  Shipman  &  Co.^  MancTiester. 


[Law  Reports,  17  Equity  Gases,  878.] 
M.  B.,  Jan.  18,  14,  15, 1874. 

♦Howard  v.  Earl  of  Shrewsbury. (')       [378 

[1872    H.     188.] 
Infamt  PlatfUif—PraeHee—EjeeimerU  Bill 

Where  an  infant  is  entitled  both  at  law  and  in  equity  to  real  estate  as  against  an- 
other who  is  in  wrongful  possession,  he  is  entitled  to  recover  in  equity  on  a  bill  stating 
these  facts  and  asking  a  oedaratlon  of  title  and  account,  and  may  join  adult  remain- 
dermen as  co-plainti&. 

Crowiher  v.  Orowther  (')  not  followed. 

The  plaintiffs  in  this  suit  were  the  devisees  under  the  will 
of  Bertram,  seventeenth  Earl  of  Shrewsbury,  namely,  Ed- 
ward Geo^e  Baron  Howard  of  GHossop,  the  Earl  of  Gains- 
borough, Lord  Edmund  Bernard  Howard,  an  infant,  by  the 
Duke  of  Norfolk,  his  brother,  and  next  friend,  and  Francis 
Edward  Howard,  also  an  infant,  by  his  next  friend. 

The  defendants  were  the  Earl  of  Shrewsbury  and  the 
trustees  of  ti^e  Shrewsbury  settled  estates,  namely,  John 
Gilbert  Talbot  and  Alfred  Charles  Duncombe. 

The  object  of  the  suit  was  to  obtain  a  declaration  by  the 
court  *thAt  certain  estates  (called  for  convenience  prop-  [379 
erties  numbered  respectively  1,  2,  3,  and  4)  passed  under 
the  devise  in  the  will  of  the  said  Earl  Bertram,  and  that  the 
plaintiflfs  were  entitled  to  the  same  accordingly. 

*SiR  G.  Jessel,  M.R.:  Now,  the  only  point  left  to  [398 
consider  is,  whether  the  plaintiff  the  infant,  the  first  tenant  for 
life,  could  succeed  on  such  an  allegation  as  that  contained  in 
the  bill  without  more,  and  I  was  referred  on  that  point  by 
the  leading  counsel  of  the  defendant  to  the  decision  of  Lord 
Romilly  in  Orowther  v.  Orowther  ('),  where  he  says :  '^  It  is 
said  that  this  is  the  case  of  an  infant,  and  that  the  principle 

(})  The  greater  portion  of  this  case  is  of  no  value  in  this  country,  and  is  omitted.     M. 
(«)  28  Beav.,  306.  (»)  28  Beav.,  806,  808. 
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above  stated  does  not  apply  to  the  case  of  an  infant :  but  I 
think  the  authorities  cited  do  not  establish  any  such  distinc- 
tion. This  court  will  not  allow  an  infant  to  be  turned  out  of 
possession  of  an  estate  without  legal  process,  and,  accord- 
ingly, the  cases  cited  are  all  instances  of  a  person  intruding 
on  an  infant  in  possession,  either  by  himself  or  his  guardian 
or  bailiff ;  but  if  it  is  admitted  that  the  infant  never  was  in 

Eossession  or  in  the  enjoyment  of  the  property,  either  by 
imself  or  his  guardian,  he  stands  in  the  same  situation  as 
any  other  person,  and  must  first  establish  his  legal  title." 

I  must  say,  because  I  am  driven  to  it,  I  am  clearly  of 
opinion  that  that  is  not  a  correct  statement  of  the  law.  If 
Lord  Romilly  had  decided  this  for  the  first  time,  and  there 
were  no  other  decision  on  the  subject,  I  should  be  bound  to 
follow  that  decision,  and  should  most  unhesitatingly  follow 
it ;  but  in  the  first  place,  I  am  satisfied  that  the  then  Master 
of  the  Bolls  did  not  intend  to  establish  any  new  law  at  all. 
He  was  merely  stating  what  appeared  to  him  to  be  the  result 
of  the  decisions,  and  ne  confined  his  remarks  to  the  author- 
ities cited  before  him.  Having  looked  at  all  those  author- 
ities, I  find,  somewhat  to  my  surprise,  that  they  do  not  bear 
out  the  statement  at  all.  •  I  have  also  looked  at  a  great  many 
others  which  are  entirely  contraiy  to  it.  I  will,  out  of  re- 
399]  spect  to  *my  predecessor,  advert  to  one  or  two  of  them. 
I  cannot  help  thinking  that  Lord  Romilly  had  forgotten  for 
a  moment  the  technical  meaning  of  the  word  "intruding" 
and  that  "  intruding"  was  used  in  the  old  books,  not  in  the 
sense  of  turning  anybody  out,  but  of  taking  the  vacant  pos- 
session immediately  after  the  death  of  the  ancestor,  before 
the  heir  or  devisee  entered,  and  that  that  misled  him  a  little, 
I  think,  as  to  what  the  authorities  mean.  But  it  is,  I  think, 
quite  plain,  on  the  authorities  stated  by  him,  without  going 
to  the  others,  that  no  such  distinction  can  be  made  out. 

One  of  these  authorities  was  the  case  of  Newhurgh  v. 
Bicker staffe  (*),  which  was  a  bill  depending  on  a  title  of 
some  marsh  lands,  and  the  judgment  is  this:  "The  Lord 
Keeper  observed,  that  Littleton  says  if  a  man  intrudes  upon 
an  infant,  he  shall  receive  the  profits  but  as  guardian  " — that 
means  intrude  in  the  technical  sense,  not  in  the  sense  that 
the  infant  was  already  in  possession — "and  the  infant  shall 
have  an  account  against  him  in  this  court  as  against  a  guar- 
dian." There  the  court  retained  the  bill,  and  direct^  a 
trial  in  ejectment,  so  that  it  did  not  act  on  aiyr  notion  of  the 
word  "  intrude."  Now  the  very  retention  of  the  bill  shows 
that  the  court  was  in  favor  of  the  infant's  right,  that  in  quot- 

0)  iyern.,296. 
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ing  those  words  of  Littleton,  the  then  JJord  Keeper  under- 
st^d  them  in  the  sense  I  have  mentioned,  because  he  did 
not  dismiss  the  bill,  bat  he  retained  the  bill,  directing  an 
action  to  be  tried  to  determine  the  le^  right,  which  I  should 
have  been  compelled  to  do  here  had  it  not  been  for  the  pass- 
ing of  Sir  John  Rolfs  Act.  The  case,  therefore,  is  an  au- 
thority in  favor  of  the  right  of  the  infant,  and  shows  that 
the  word  "  intrude  "  must  not  be  used  in  the  modem  but  in 
the  technical  sense. 

The  next  case  is  the  case  of  TaUop  v.  Eblworthy  C),  which 
I  need  not  cite.  The  next  is  of  more  importance,  Morgan 
V.  Moraan  Q ;  that  is  a  case  before  Lord  Hardwicke,  when 
Lord  Chancellor,  and  he  states  the  law  in  this  way:  ''Where 
any  person,  whether  a  father  or  a  stranger,  enters  upon  the 
estate  of  an  infant" — not  turns  the  infant  out,  but  takes  the 
estate — "  and  continues  the  possession ' '  * — ^that  is  what  [400 
has  happened  in  this  case,  because  the  present  earl  has  since 
the  deaUi,  there  being  an  intervening  earl,  entered  into  pos- 
session, with  the  consent  of  the  trustees,  of  the  rents  and 
S)rofit8  during  the  in&ncy  of  the  plaintiff,  the  first  tenant 
or  life — "  this  court  will  consider  such  person  entering  as  a 
guardian  to  the  infant,  and  will  decree  an  account  a^inst 
him,  and  will  carry  on  such  account  after  the  infancy  is  de- 
termined." So  that  he  does  not  state  the  law  to  be  that  the 
infant  must  be  turned  out  of  possession,  or  that  the  law 
does  not  apply,  or  that  it  was  a  case  of  an  infant  who  had 
ever  been  in  possession. 

The  next  case  cited  is  Dormer  v.  Fortescue  ("),  before  the 
same  judge.  There  the  Lord  Chancellor  says  this:  "So  in 
the  case  of  a  bill  brought  by  an  in&nt  to  have  possession 
of  the  estate,"  not  merely  an  account  of  rents  and  profits, 
but  ''possession  of  the  estate  and  an  account  of  rents  and 
profits,  the  court  will  decree  an  account  from  the  time  the 
infant's  title  accrued,  for  every  person  who  enters  on  the 
estate  of  an  infant  enters  as  a  guardian  or  bailiff  for  the  in- 
fant ;"  thus  putting  the  case  not  at  all  as  Lord  Romilly  i)ut 
it,  but  in  the  broadest  terms,  irrespective  of  whether  the  in- 
fant was  in  possession  or  not.  The  next  case  is  a  case  of 
Blomfield  v.  Eyre  (*).  There  the  infant  had  never  been  in 
possession,  and  he  sought  to  take  away  the  property  from 
some  other  person  who  had  purchased  the  property,  and 
Lord  Langdale  say8(*):  "Considering  the  infancy  of  the 
plaintiff,  and  the  notice  which  the  defendant  possessed  at 

(»)  Eq.  C.  Abr.,  p.  7,  pi.  10.  (*)  8  Beav.,  260. 

81  Atk.,  489.  (»)  Ibid.,  268. 

8  Atk.,  124,  180. 
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the  time  of  his  jjurchase,  it  appears  to  me,  that  if  the  plain- 
tiff establishes  his  title,  he  will  oe  entitled  to  consider  and  to 
treat  the  defendant  as  having  possessed  the  estate  in  the 
character  of  baUiS,  and  as  being  liable  to  account  accord- 
ingly." The  last  case  cited  was  a  case  of  Hicks  v.  SaMUt{^\ 
wnich  I  do  not  think  has  any  direct  bearing  upon  this  prop- 
osition. 

I  have  gone  through  the  cases  cited  before  Lord  Romilly 
to  show  that  they  do  not  bear  out  the  propjosition  whicn 
he  thought  they  did.  There  are  other  authorities  very  dis- 
tract, such  as  Wyllie  v.  EUix^e  (*),  and  the  case  of  Boady  v. 
401]  Ltfewei^)^  and  the  numerous  *cases  in  the  notes  to 
that  case,  but  it  is  not  necessary  to  go  into  them.  The  re- 
sult therefore  is,  adopting  the  language  of  Lord  Hardwicke, 
that  an  infant  is  entitled  to  treat  a  stranger  who  takes  pos- 
session of  his  estate  as  his  "bailiff"  or  agent,  to  gel^  if  he 
likes,  from  him  an  account  of  the  rents  and  profits,  and  a 
decree  for  possession.  But  it  is  said  that  such  an  account  is 
usually  decreed  with  wilful  default ;  that  nothing  is  men- 
tioned here  about  wilful  default,  and  that  the  mere  fact  of 
its  not  being  mentioned  prevents  the  court  from  decreeing 
an  account.  Now  I  do  not  a^ee  to  that.  Supposing  that 
the  plaintiff  alleges  the  defen&nt  to  be  mortgagee  in  posses- 
sion, then  prays  an  account  of  rents  and  profits  and  general 
relief,  can  it  be  said  that  he  cannot  take  tne  account  lor  wil- 
ful default?  He  has  put  in  the  necessary  allegations  on 
which  his  title  to  the  account  depends ;  and  therefore,  if  it 
were  pressed  before  me,  I  should  have  given  an  account  in 
that  shape.  But  it  was  not  asked,  and  mere  is  no  occasion 
for  me  to  consider  it ;  of  course  it  is  always  desirable  not  to 
make  men  account  for  more  than  they  have  actually  re- 
ceived. 

That  being  so,  I  think  the  plaintiffs'  title  is  established ; 
that  is,  the  title  of  the  plaintiffs  according  to  their  order. 
The  first  tenant  for  life  takes  first,  and  the  others  in  order. 
It  is  immaterial  that  thev  have  been  made  co-plaintiffs.  And 
I  think  that  there  must  be  a  declaration  accordingly,  and  an 
order  to  take  an  account  against  the  present  eaxl  oi  the  rents 
and  profits  from  the  time  he  entered  into  possession ;  and 
that  possession  of  the  estate  should  be  given  up  to  the  in- 
fant's  guardian. 

Solicitors  for  the  plaintiffs :  Messrs.  Currie  &  WiUiaTns. 
Solicitors  for  the  defendants :  Messrs.  Parkin  &  Pagden. 

(0  3  D.  M.  A  G.,  782.  («)  6  Hare,  606.  (»)  1  Hare,  602,  n. 
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[Law  Reports,  11  Eqaity  Cases,  406.] 
M.R.,  March  2,  4,  1874. 

*Gainsford  v.  Dunn.  [405 

[1878    G.     184.] 

WiU — Norirexdutive  Power  of  Appointment —  Oifi  of  Legaciu  foUowed  Vy  Oifl  of  Eesi' 
due — Implied  Charge  of  Legacies, 

The  doctrine  of  OreviOe  v.  BroumeQ);  yiz.,  that  a  g}ft  of  legacies,  followed  by  a 
gift  of  the  residae  of  the  real  and  personal  estate,  chu-ses  the  legacies  on  the  resid- 
uary;; real  estate,  is  applicable  to  a  gift  of  legacies  fofiowed  by  a  gift  of  residue  of 


all  the  property  of  the  testator,  and  oyer  which  the  testator  has  a  power  of  appoint- 
ment, though  the  power  be  special  and  non-ezclusiye;  and  in  such  a  case  the  lega- 
cies are  charged  on  property  subject  to  a  power  of  appointment. 
A  testatrix,  haying  power  to  appoint  certain  funds  by  will  in  fayor  of  A.,  B.,  C, 


D.,  and  E.,  in  such  parts,  shares,  and  proportions  as  she  might  think  fit,  and  haying 
no  other  power,  by  her  will  gaye  legacies  of  £6  each  to  A.,  B.,  and  C,  and  all  the  resi- 
due of  her  property,  of  whateyer  &nd  and  wheresoeyer  siljuate.  and  oyer  which  she 


had  any  power  of  appointment,  to  D.,  and  E.,  and  died  leaying  some  personal  estate 
of  her  own : 
Hdd,  that  the  will  was  a  yalid  execution  of  the  power. 

This  was  a  s-pecial  case. 

Under  a  setUement  dated  the  31st  of  August,  1841,  the 
trustees  of  certain  funds  were  directed,  in  the  events  wliich 
happened,  to  hold  them  on  trust  for  T.  Dunn,  Mary  Dunn, 
Elizabeth  Guinsford,  S.  K.  Dunn,  and  J.  I.  Stainton  (the 
brother  and  sisters  of  Anne  Dunn),  or  their  respective  issue, 
in  such  parts,  shares,  or  proportions  as  Anne  Dunn  should 
by  will  appoint. 

Anne  Dunn  made  her  will,  dated  the  20th  of  November, 
1869,  which  (omitting  formal  parts)  was  as  follows  :  ''I  ap- 
point my  sisters,  Mary  Dunn  and  Sarah  Rebecca  Dunn,  ex- 
ecutors. I  give  and  bequeath  to  my  brother  Thomas  Dunn, 
and  to  my  sister  Elizabeth,  the  wife  of  Robert  John  Gains- 
ford,  Esquire,  and  Jane  Isabel  Stainton,  the  wife  of  Henry 
Tibbats  Stainton,  Esquire,  the  sum  of  £5  each.  All  the  rest  and 
residue  of  my  property,  of  whatever  kind  and  wheresoever 
situate,  and  over  wliich  I  have  any  power  of  appointment  or 
disposition,  I  give,  devise,  and  bequeath  unto  and  to  the  use 
of  my  sisters  Mary  Dunn  and  Sarah  Rebecca  Dunn,  their 
*heirs,  executors,  administrators,  and  assigns  respec-  [406 
tively,  for  their  own  absolute  use  and  benefit  as  tenants  in 
common." 

It  was  stated  that  Anne  Dunn  left  some  property  of  her 
own ;  the  exact  amount  was  not  given.  She  was  not  at  her 
death  entitled  to  exercise  any  power  of  appointment  other 
than  that  stated  above. 

0)  7  H.  L.  C,  689. 
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The  first  question  in  the  case  was,  whether  the  will  of  Anne 
Dunn  was  a  valid  exercise  of  the  power  of  appointment  It 
is  unnecessary  to  state  the  other  questions. 

Mr.  Southgate^  Q.C.,  and  Mr.  Owen^  for  the  plaintiffs : 
The  power  is  non-exclusive.  Anne  Dunn  has  appointed 
nothing  to  her  brother  T.  Dunn,  or  her  sisters  Elizabeth  and 
Jane  £abel.  The  will  is  therefore  not  a  good  exercise  of 
the  power. 

[The   Master   of   the   Rolls   referred  to  Qreoille  v. 

The  doctrine  of  that  case  has  never  been  applied  to  wills 
made  in  exercise  of  specialpowers. 

g'hey  refeired  to  in  re  Teap^s  Trusts  (^),'] 
r.  Kenyon  S.  Parker ^  for  defendants  in  the  same  in- 
terest. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Iru^e^  for  other  defendants, 
were  not  called  on  as  to  this  question. 

Mr.  MoTshead^  for  the  trustees. 

SibG.  Jessel,  M.K.:  There  never  was  a  better  illustration 
of  the  extreme  technicality  of  our  law  than  the  case  I  have 
before  me.  One  must  r^Qly  state  what  the  law  is  in  order 
to  understand  the  point  raised.  Under  the  old  law,  when 
a  power  was  given  to  appoint  among  a  class  in  such  parts  or 
shares  as  the  appointor  should  direct,  it  was  held,  not  irra- 
tionally, that  tne  meaning  of  the  person  creating  the  power 
was,  that  the  appointor  snould  appoint  a  substantial  share 
to  each  object  of  the  power.  The  power  was  called  a  non- 
exclusive power,  and  it  was  considered  that  the  author  of 
the  settlement  intended  everybody  to  take  a  substantial 
407]  share.  That  was  not  according  to  the  *literal  wording 
of  the  power,  but  it  made  sense  of  it :  because  if  the  appoint- 
ment 01  a  farthing  would  do,  then,  on  the  principle  *'  ae  mi- 
nimis non  curazlex^^  it  would  make  every  non-exclusive 
J)ower  an  exclusive  power.  However  that  doctrine  was 
ound  inconvenient.  No  one  knew  exactly  how  much  a 
substantial  portion  of  the  property  was,  and  it  was  impos- 
sible to  say,  without  resorting  to  litigation,  what  the  least 
sum  was  which  the  appointor  was  authorized  to  appoint 
That  inconvenience  led  to  an  alteration  of  the  law,  and  the 
legislature,  under  the  euidance  of  a  very  great  lawyer, 
made  this  very  remarkable  alteration :  it  directed  that  in 
future  no  appointment  might  be  objected  to  on  the  ground 
of  its  being  fliusory,  that  is,  on  the  ground  of  the  smallness 
of  tiie  sum  or  share  appointed,  but  it  did  not  alter  the  con- 
struction of  the  power.    The  consequence  of  this  remark- 

(»)  7  H.  L.  C,  689.  O  Law  Rep.,  16  Eq.,  442. 
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able  alteration  of  the  law  has  been  this,  that  where  the 
power  is  non-exclusive,  if  the  appointor  forgets  to  appoint  a 
shilling,  or  even  a  farthing,  to  every  object  of  the  power,  the 
appointment  is  bad,  because  some  one  is  left  out.  One 
would  have  imagined  that  the  reasonable  mode  of  altering 
the  law  would  have  been  to  make  every  power  of  appoint- 
ment exclusive,  unless  the  author  of  the  settlement  had 
pointed  out  the  minimum  share  which  every  object  was  to 
get.  However  that  is  not  the  state  of  the  law,  and  in  this 
present  instance  an  appointment  by  a  lady,  who  had  a  power 
of  appointment  between  her  brother  and  her  sisters,  is  ob- 
jected to,  because  it  is  said  she  has  forgotten  to  appoint  a 
shilling  to  the  brother  and  two  of  her  sisters,  she  intending 
that  the  remaining  two  sisters  should  take  the  whole  of  the 
property.  I  have  now  to  decide  whether  this  appointment 
IS  bad  on  that  ground.  That  question  depends  on  the  con- 
struction of  the  lady's  will,  and  that,  again,  depends  on  the 
rules' or  construction  which  have  been  adopted,  certainly  not 
with  a  view  to  the  exercise  of  powers  of  appointment^  but 
with  respect  to  a  very  different  subject-matter. 

There  can  be  no  doubt  that  this  is  a  non-exclusive  power. 
The  power  is:  [His  honor  stated  it:]  Therefore  Anne 
Dunn  could  only  appoint  among  those  persons  named  in 
the  settlement,  and  she  could  only  appoint  in  such  shares 
and  in  such  manner.  She  had  no  power  to  exclude  any 
one.     She  was  a  spinster.     It  was  stated  that  she  had  some 

Sersonal  estate,  and  that  it  was  small,  but  my  judgment 
oes  not  turn  on  the  amount  of  it,  which  is  not  stated 
*in  the  special  case.  She.has  made  her  will  as  follows:  [408 
[His  honor  read  it] 

Now  it  was  conceded  in  argument  that  if  the  lady  had 
given  a  shilling  out  of  the  appointed  fund  to  the  brother 
Thomas  and  to  the  sister  Elizabeth  and  the  sister  Jane, 
then,  under  the  words  I  have  mentioned,  the  two  other  sis- 
ters, Mary  and  Sarah  Rebecca,  would  have  taken  the  fund 
over  which  she  had  a  power  of  appointment,  absolutely. 
But  it  was  said  that  the  appointment  would  fail  altogether, 
because  she  had  given  nothing  out  of  the  appointed  fund  to 
the  brother  and  to  the  two  sisters.  That,  as  I  said  before, 
is  a  question  of  construction  of  the  will.  It  was  opened  as 
if  it  was  incapable  of  argument ;  but  I  think  it  not  only 
capable  of  argument,  but,  upon  consideration,  I  have  not 
even  called  on  the  other  side.  The  question  is,  whether  any 
part  of  the  sums  of  £5  each  given  to  the  brother  and  the  two 
sisters  is  or  is  not  payable  out  of  the  fund  subject  to  the 
power  of  appointment.  The  gift  is,  no  doubt,  of  £5  only, 
9  Eng.  Rep.  77 
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and  if  there  had  been  nothing  else  afterwards,  would  have 
been  a  common  legacy  out  oi  her  personal  estate.  Then 
she  ffives  the  rest  and  residue  of  her  property,  of  whatsoever 
kind,  and  wheresover  situate,  and  over  which  she  has  any 

Sower  of  appointment  or  disposition,  to  the  use  of  her  sisters 
[ary  Dunn  and  Sarah  Rebecca  Dunn,  their  heirs,  execu- 
tors, administrators,  and  assigns,  for  their  own  absolute  use 
and  benefit.  So  she  has  given  the  residue,  first  of  her  prop- 
erty, and  next  of  proi)erty  over  which  she  has  a  power  of 
appointment ;  she  has  given  them  together.  Now  this  kind 
of  gift  has  been  the  subject  of  frequent  judicial  decision.  I 
may  refer  to  the  case  of  Bench  v.  BUes  (*),  to  the  case  of 
OrevtUe  v.  Brovme  ("),  and  the  later  cases  of  Francis  v. 
(7femowO  and  Oyett  v.  Williams  i^)  before  Vice-Chancellor 
Wood.  Those  cases  were  cases  of  a  gift  of  residue  of  real 
and  personal  estate ;  but  the  result  of  the  cases  is  this :  that 
where  you  find  a  legacy  followed  by  a  gift  of  the  residue  of 
real  and  personal  estate,  the  word  residue  is  considered  to 
mean  that  out  of  which  something  given  before  has  been 
taken,  and  the  result  is  to  make  tne  residue  a  mixed  fund, 
and  to  charge  the  legacies  proportionally  and  ratably  upon 
409]  the  mixed  fund.  The  *question  has  generally  arisen 
when  the  personal  estate  has  failed,  when  it  is  said  the 
legacy  is  payable  out  of  the  real  estate.  But  in  truth  it  is 
payable  out  of  both  funds,  by  force  of  the  word  residue,  and 
therefore  to  some  extent  depends  on  the  relative  value  of 
the  funds.  That  being  so,  and  applying  that  doctrine,  the 
sums  of  S&  each  are  payable  partly  out  of  the  testatiix's 
own  property,  and  partly  out  of  the  fund  appointed.  The 
rule  IS,  that  there  must  be  at  least  a  farthing  payable  out  of 
the  fund  subiect  to  the  power,  and,  as  I  said  before,  how- 
ever small  tne  sum  appointed  may  be,  the  appointment 
cannot  be  obiected  to  as  oeing  illusory.  This  is  an  appoint- 
ment outof  the  fund  of  some  portion  of  the  £6  to  the  brother 
and  each  of  the  two  sisters.  The  consequence  is,  I  hold  the 
power  well  executed,  and  each  of  the  ladies  will  take,  sub- 
ject to  the  small  legacy,  the  whole  of  the  appointed  fund, 
and  thus  I  can  give  effect  to  this  lady's  will.  In  fact,  it  is 
an  instance,  of  which  we  have  so  many,  of  a  technicality 
defeating  a  technicalityp  and  the  true  intention  of  the  testa- 
tor taking  effect. 

Solicitor:  Messrs.  Dobinson  <&  Oeare;   Messrs.  Tanque- 
ray-  WiUaume  <fe  Hanhury. 


?: 


)  4  Madd.,  187.  (»)  Kay,  485. 

')  7  a  L.  C,  689.  (*)  2  J.  A  H.,  429. 
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[Law  Reports,  17  Equity  Gases,  409.] 
M.B.,  March  21,  1874. 

In  re  Ellis'  Trusts. 

Married  Woman — Bequest  of  Coneola  abaobUely — JRettraini  on  Aniieipalion, 

Where  a  fond  prodadng  income  is  ^ven  absolutely  to  a  married  woman,  and  the 
^ft  is  followed  by  a  restraint  on  anticipation,  the  married  woman  is  prevented  firom 
alienating  the  fund  during  coverture. 

A  testatrix,  by  her  will,  gave  to  a  married  woman  a  sum  of  consols ;  and  by  a  cod- 
icil directed  that  all  gifts  and  provisions  (whether  absolute  or  limited)  thereby  or  by 
her  will  made  for  any  female  should  be  for  her  separate  use,  and  (whilst  she  should 
be  under  coverture)  without  any  power  of  anticipation.  The  executor  transferred 
the  fund  into  court  under  the  Trustee  Relief  Act,  and  the  married  woman  presented 
a  petition  for  a  transfer  of  the  fund  to  herself: 

Held,  that  she  could  only  have  the  income  paid  to  her  during  her  coverture. 

As  to  the  e£fect  of  a  clause  restraining  anticipation  on  an  absolute  gift  of  a  fund 
not  producing  income,  qiuere, 

Elizabeth  Ellis,  by  her  will,  dated  the  Slst  of  Mav, 
1860,  gave  to  Augusta  Maria  Allen  (a  married  woman)  tne 
sum  of  £500  *£3  per  Cent.  Consolidated  Annuities ;  [410 
and  she  also  thereby  gave  to  married  women  various  life  in- 
terests, and  also  sums  of  stock  and  money,  which  were  to 
be  paid  and  transferred  to  the  legatees  after  the  determina- 
tion of  life  interests  thereby  bequeathed  to  other  married 
women.  One  such  legacy  was  of  £20  only.  By  a  codicil 
dated  the  18th  of  March,  1871,  the  testatrix  directed  that  all 
gif  to  and  provisions  (whether  absolute  or  limited)  thereby  or 
by  her  win  made  for  any  female  should  be  for  her  separate 
use,  and  (whilst  she  should  be  under  coverture)  without  any 
power  of  anticipation. 

The  testatrix  died  on  the  15th  of  September,  1873,  and  her 
executor  transferred  into  court  a  sum  of  consols  to  answer 
the  above-mentioned  legacy  to  Augusta  Maria  Allen. 

Augusta  Maria  Allen  now  presented  a  petition,  asking  for 
a  transfer  of  the  fund  to  herself. 

Mr.  Norths  for  the  petition :  I  submit,  in  the  first  place, 
that  the  codicil  does  not  apply  at  all  to  such  a  gift  as  this. 
The  gift  is  of  a  sum  of  stocK,  to  take  effect  immediately  on 
the  testator's  death,  and,  from  its  nature,  does  not  admit  of 
being  anticipated.  The  codicU  restrains  "anticipation," 
and  can  onlv  apply  to  gifts  which  are  capable  of  being  an- 
ticipated, of  wnich  there  are  plenty  in  the  will.  The  testa- 
trix could  never  have  intend!ed  so  small  a  legacv  as  one  of 
£20  to  be  invested,  and  the  income  only  paid  to  the  legatee. 
But  if  the  codicil  does  apply,  still  the  petitioner  is  entitled 
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to  payment.  All  that  the  codicil  restrains  is  alienation  by 
way  of  anticipation ;  it  does  not  restrain  alienation  gener- 
ally, and  therefore  there  is  nothing  to  prevent  payment  to 
the  petitioner.  In  Jie  Sykes*  Trusts  i^)^  where  a  married 
woman  was  restrained  from  anticipating  a  fund,  it  was  held 
that  a  charge  created  by  her  before  the  fund  became  paya- 
ble was  ineffectual,  but  after  the  fund  had  become  payable, 
the  court  ordered  it  to  be  paid  to  her. 

[The  Master  of  the  Bolls:  In  that  case  married 
women  were  restrained  from  making  ''any  sale,  mortgage, 
charge,  or  incumbrance  of  or  upon  their  respective  paurts 
or  shares  of  the  said  trust  fund,  or  of  the  annual  income 
thereof."      Surely  that   was  a  restraint   from   alienation 

fenerallv.] 
11]  *Throughout  the  argument  and  judgment  the  re- 
straint is  treated  as  being  against  anticipation,  and  the 
case  is  therefore  an  authority  to  show  that  where  the  re- 
straint is  against  anticipation  only,  the  fund  may  be  paid 
out  of  court, 

[The  Master  of  the  Rolls  referred  to  Baggett  v. 
Mmx  (•).] 

That  was  a  case  of  real  estate,  as  to  which  different  con- 
siderations may  apply.  In  Re  SarelC)  and  Jie  OaskelTs 
Trusts  O,  Vice-Chancellor  Wood  held  that  where  there  was 
a  restraint  on  alienation,  as  distinguished  from  anticipation, 
the  corpus  of  a  fund  could  not  be  paid  out  of  court. 

[The  Master  of  the  Rolls  :  The  words  which  are  the 
subject  of  the  decision  in  Re  QaskeWs  Trusts  are  undis- 
tinguishable  from  those  which  were  used  by  the  testator  in 
Re  Sykes*  Trusts  (*) ;  and  if  there  is  no  mistake  about 
the  latter  case  (which  I  am  inclined  to  think  there  is), 
I  must  follow  Re  OaskeWs  Trusts.  It  is  a  later  decision 
of  the  same  judge,  and  I  observe  that  Re  Sykes^  Trusts 
was  cited.] 

It  is  stibmitted  that  all  the  cases  can  be  reconciled  if 
the  distinction  between  alienation  and  anticipation  is  at- 
tended to. 

The  Master  of  the  Rolls  :  I  am  not  at  all  certain  that 
that  distinction  was  brought  before  the  mind  of  the  Vice- 
Chancellor  in  Re  Sykes'  Trusts. 

His  honor  referred  to  Spring  v.  Pride  {^)  and  Armitage 
V.  Coaies  (•). 

Mr.  Henderson^  for  the  executor. 


(«)  2  J.  A  H.,  416.  (*)  11  Jur.  (N.S.),  780. 

(«)  1  Coll.,  188  ;  1  Ph.,  627.  (»)  10  Jur.  (N.S.),  646. 

(»)  4  N.  B.,  821 ;  10  Jur.  (N.S.),  876.  (•)  86  Beav.,  1. 
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SirG.  Jessel,  M.R.:  I  cannot  accede  to  the  ingenious 
ailments  of  Mr.  North,  but  it  is  very  surprising  to  find 
that  there  is  no  distinct  authority  on  the  question  I  have 
to  decide. 

The  testatrix,  by  her  will,  gives  to  Augusta  Maria  Allen 
(who  is  a  married  woman^  a  sum  of  bank  annuities.  The 
subject-matter  *of  the  glit  is,  therefore,  not  a  sum  of  [412 
money,  and  I  do  not  now  decide  anything  as  to  such  a  gift. 
What  the  testatrix  has  done  is  to  ^ve  a  perpetual  annuity 
to  a  married  woman  absolutely ;  it  is  not,  strictly  speaking, 
a  gift  of  a  capital  sum,  but  of  a  perpetual  annuity,  subject 
to  redemption  by  the  state. 

Having  done  that,  the  testatrix,  by  her  codicil,  directs 
that  all  gifts  and  provisions  (whether  absolute  or  limited) 
thereby  or  by  her  will  made  for  anv  female  shall  be  for  her 
separate  use  and  (whilst  she  shall  be  under  coverture)  with- 
out any  power  of  anticipation. 

The  first  question  is,  whether  these  terms  apply  to  this 
^f t  of  bank  annuities  i  I  cannot  accede  to  the  argument 
that  they  do  not.  The  language  of  the  codicil  appears  to 
me  to  be  plain  and  distinct.  The  direction  extends  to  all 
gifts,  whether  absolute  or  limited ;  and  it  appears  to  me  to 
apply,  and  to  have  been  intended  by  the  testatrix  to  apply, 
to  this  gift. 

The  next  (juestlon  Is,  assuming  that  the  direction  does 
apply,  what  Is  Its  effect  on  the  gift?  It  Is  said  that  a  gift  to 
a  married  woman  of  bank  annuities,  followed  by  a  restraint 
on  anticipation,  enables  her  to  take  the  whole  fund  at  once. 
It  seems  to  me  that  a  restraint  on  anticipation  as  applied  to 
an  annuity,  prevents  the  annuitant  from  getting  all  the  fu- 
ture payments  of  the  annuity  at  once ;  If  she  took  them  all 
at  once,  It  would  be  as  plain  an  anticipation  as  one  could 
have.  That  Is  rather  a  narrow  ground  to  take.  Still  I 
think  that,  considering  the  nature  of  the  gift  and  the  lan- 
guage of  the  will,  there  Is  sufficient  to  enable  me  to  decide 
the  question  on  this  ground  alone. 

But  I  also  think  that  after  the  two  decisions  In  Baggett  v. 
Meux  n.  It  must  be  considered  as  settled  that  where  there 
is  an  aosolute  gift  to  a  married  woman  of  a  fund  producing 
Income,  followed  by  a  restraint  on  anticipation,  the  restraint 
on  anticipation  prevents  her  from  alienating  the  fund  during 
coverture ;  and  I  prefer  to  decide  the  case  on  that  broader 
ground.  •• 

It  is  admitted  that  the  position  of  a  married  woman  as  to 
property  which  she  Is  restrained  from  alienating  Is  anoma- 

(«)  1  Coll.,  188;  1  Ph.,  627. 
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lous.  It  is  apparently  assumed  by  Vice-Chancellor  Knight 
413]  Bruce  in  Baggett  *v.  Meux  tiiat  a  married  woman 
may  be  restrained  duiing  coverture  from  alienating  a  fund 
producing  income.  He  says  this(*):  *'It  bein^  clear,  and 
admitted  on  all  hands,  that,  with  respect  to  a  life  interest 
given  to  a  married  woman  for  her  separate  use,  she  may  be 
effectually  restrained  from  doing,  during  her  coverture,  any 
act  of  alienation  total  or  partial  (without  any  clause  of  for- 
feiture, and  without  any  limitation  over  taking  effect  upon 
such  an  act), — ^it  being  clear,  as  I  apprehend,  that  a  clause 
prohibiting  alienation  or  anticipation  by  a  married  woman 
of  her  separate  estate  (when  there  is  no  such  provision  of 
forfeiture  or  limitation  over),  however  the  prohibition  may 
be  expressed,  whether  in  terms  confining  it  to  a  period  of 
coverture,  or  in  terms  general  and  undefined,  or  in  terms 
distinctly  expressing  a  period  beyond  as  well  as  during 
coverture,  has  bv  law  vaDdity  allowed  to  it,  as  to  a  life  in- 
terest, at  least,  but  that  this  validity  is  by  the  same  law 
(whatever  the  expressions^  not  permitted  to  extend  to  a  pe- 
riod beyond  coverture  (that  is,  the  law  of  its  own  force, 
preventing  the  restriction  from  operation  or  effect  as  to  any 
act  done  when  coverture  does  not  exist) — I  am  at  a  loss  to 
discover  any  sufficient  reason  why  that  which  holds  good  as 
to  a  life  interest  should  not  equally  hold  good  as  to  an  ab- 
solute estate.     Why  should  tnere  be  any  difference  1 

It  is  true  that  the  actual  decision  in  that  case  applied  to 
real  estate,  but  the  passage  I  have  read  appears  to  me  a 
clear  expression  of  opinion  by  Vice-Chancellor  Knight  Bruce 
that,  so  far  as  restraint  on  anticipation  is  concerned,  there  is 
no  distinction  between  capital  and  income. 

Then  on  appeal,  the  Lord  Chancellor  says  (') :  *' After  the 
case  of  TuUett  v.  Armstrong  ("),  there  can  be  no  doubt 
about  the  doctrine  of  this  court  respecting  the  property  given 
to  the  separate  use  of  a  married  woman :  and  it  is  clear  that 
that  doctrine  applies  as  much  to  an  estate  in  fee  as  to  a  life 
estate.  The  ooject  of  the  doctrine  was  to  give  a  married 
woman  the  enjoyment  of  property  independent  of  her  hus- 
band ;  but  to  secure  that  object,  it  was  absolutely  necessary 
to  restrain  her  during  coverture  from  alienation.  The  rea- 
soning evidently  applies  to  a  fee  as  much  as  to  a  life  estate 
414]  *to  real  property  as  much  as  to  personal. ' '  That  shows 
that  the  Lord  Chancellor  thought  there  was  no  distinction 
between  real  and  personal  estate,  between  corpus  and 
income. 

Though  I  find  no  direct  decision  on  the  point,  I  think 

(')  1  Coll.,  149,  160.  (»)  1  Ph.,  628.  (>)  4  My.  ^  Or.  377. 
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there  is  sufficient  authority  to  enable  me  to  say  that  there  is 
no  distinction  between  personal  estate  producing  income  and 
real  estate  producing  rent.  I  repeat  that  I  decide  nothing  as 
to  the  effect  of  a  clause  restraining  anticipation  where  no 
income  is  produced.  Here  I  think  the  petitioner  can  only 
have  the  income  paid  to  her  during  coverture. 

Solicitors:    Messrs.   Norris.  Aliens  &  Carter;   Messrs. 
Twwqueray-  WiUaume  &  Hanbury. 


[Law  Reports,  17  Equity  Cases,  426.] 
V.-C.B.,  Feb.  19,  1874. 

♦Askew  v.  Rooth.  [426 

[1872    A.     99.] 
Wiil—Conslrue^hn^SaviHgs  of  Separate  JStOaie^'' Furcated*'— Money  at  Bank. 

Under  a  testamentary  appointment  by  a  married  woman  of  "  all  funds  and  prop- 
erty which  have  been  or  snail  be  porchased  out  of  the  savings  of  property  to  which 
I  have  been  or  shall  be  entitled  to  my  separate  use  " : 

Hdd^  that  savings  out  of  separate  estate  standing  to  her  account  at  her  bankers' 
^d  not  pass. 

Adjourned  summons  on  behalf  of  defendant  J.  J. 
Rowley,  claiming,  as  general  administrator  of  his  deceased 
wife,  a  sum  of  £1,944  175.  Ad.  consols,  representing  a  sum 
of  £1,787  Ss.  Qd.^  cash  paid  by,  or  by  direction  of,  the  de- 
ceased wife  to  her  account  at  the  Sheffield  and  Rotherham 
Bank. 

On  the  marriage  of  the  testatrix,  Mrs.  Rowley,  in  1844,  to 
the  defendant,  her  second  husband,  settlements  were  exe- 
cuted under  which  certain  property  given  to  the  testatrix 
for  her  separate  use  by  the  will  of  her  first  husband  was 
settled  upon  trusts  as  to  the  income  for  Mrs,  Rowley  for 
her  separate  use  without  power  of  anticipation ;  and  after  her 
death,  in  case  her  husband,  J.  J.  Rowley,  should  be  living, 
and  should  not  be  an  outlaw  or  uncertificated  bankrupt,  and 
should  not  have  previously  become  an  insolvent  debtor 
within  any  Insolvent  Debtors  Act,  and  should  not  have 
done  any  act  or  thing  whereby  the  interest,  &c.,  should  have 
been  in  anywise  assigned,  charged,  or  incumbered,  upon 
trust  to  pay  the  interest  to  J.  J.  Rowley  during  his  me, 
until  outlawry,  bankruptcy,  insolvency,  or  assignment,  and, 
subject  to  certain  trusts  for  children  which  hSi  not  taken 
effect,  upon  trust  to  pay  the  interest,  dividends,  and  yearly 
income  unto  defendant  J.  J.  Rowley,  or  his  assigns,  or  to 
permit  him  or  them  to  receive  the  same  for  and  during  the 
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term  of  his  natural  life  absolutely,  and  from  and  after  his 
decease,  then  as  to  as  well  the  capital  of  the  said  trust 
premises  as  the  interest,  dividends,  and  annual  income 
thereof,  in  trust  for  such  persons  as  the  said  testatrix  should 
by  deed  or  will  (notwithstanding  coverture  by  any  future 
husband)  appoint ;  and  in  default  of  appointment,  in  trust 
as  therein  mentioned. 

427]  *There  were  no  children  of  the  marriage,  and  in 
November,  1852,  Mr.  and  Mrs.  Rowley  separated,  but  no 
separation  deed  was  ever  executed. 

By  her  will,  dated  the  28th  of  March,  1870,  in  exercise  of 
the  power  of  appointment  given  to  her  by  the  settlements  of 
June,  1845,  Mrs.  Rowley  directed  that  all  moneys,  shares, 
stocks,  and  securities,  and  all  other  (if  any)  trust  funds  and 
premises  subject  to  her  power  of  appointment,  should,  on 
the  determination  of  the  trusts  prior  to  the  power,  be  trans- 
ferred to  defendants  S.  Rooth  and  William  Askew,  her  ex- 
ecutors, and  trustees.  After  directing  payment  of  her  just 
debts,  funeral  and  testamentary  expenses,  and  giving  legacies 
to  her  executors,  and  giving  two  sums  of  £3,0(X)  upon  trusts 
for  members  of  her  family,  testatrix  appointed  and  declared 
that  her  trustees  should  stand  and  be  possessed  of,  and  in- 
terested in,  all  the  residue  and  remainder  of  the  said  trust 
funds  and  property  upon  trust  to  pay  the  annual  income 
thereof  to  the  sons  living  at  her  death  of  her  brothers  Michael 
and  William  Askew,  in  equal  shares,  with  trusts  as  to  the 
ca'pital  for  the  issue  of  such  nephews ;  and  she  also  ap- 
pointed, gave,  and  bequeathed  "all  funds  and  properties 
whatsoever  or  wheresoever  which  have  been  or  shall  be  pur- 
chased out  of  the  savings  of  property  to  which  I  have  been 
or  shall  be  entitled  for  my  separate  use  to  the  same  persons, 
and  upon  the  same  trusts,  and  in  the  same  manner,  and  as 
part  of  the  property  hereinbefore  appointed,  and  to  be  ap- 
plied without  multiplying  the  legacies  and  provisions  herein- 
before appointed  and  bequeathed." 

Mrs.  Rowley  died  on  the  21st  of  July,  1872,  and  in  Sep- 
tember, 1872,  general  letters  of  administration  were  granted 
to  J.  J.  Rowley.  On  the  14th  of  October,  1872,  probate  was 
granted  limited  to  such  personal  estate  and  enects  as  the 
testatrix  had,  by  virtue  of  the  settlement  made  on  her  mar- 
riage, a  right  to  appoint  or  dispose  of,  and  had  in  and  by 
her  said  will  appointed  or  disposed  of  accordingly,  but  no 
further  or  otherwise. 

Amongst  other  property  left  by  the  testatrix  was  a  bal- 
ance of  £1,787  85.  da.  at  her  bankers',  the  Sheffield  and 
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Botherhani  Banking  Company,  which  balance  arose  from 
savings  eflfected  bv  net  out  of  her  separate  estate. 

A  suit  having  been  instituted  by  one  of  the  legatees  for 
^administration  of  the  trusts  of  the  will  and  administra-  [428 
tion  of  Mrs.  Rowley's  estate,  a  decree  was  made  on  the  31st  of 
May,  1873,  by  which  an  inquiry  was  directed  as  to  what  the 
funds  and  property  described  in  Mrs.  Rowley's  will  as  "pur- 
chased out  of  the  savings  of  property  to  which  she  was  enti- 
tled for  her  separate  use"  consisted  at  her  death. 

In  reference  to  this  item  of  £1,787  8*.  9d.j  one  of  the 
executors  in  his  affidavit  stated  that  it  consisted  of  cash 
which  had  been,  by  or  by  the  direction  of  the  testatrix,  paid 
to  her  account  at  the  Sheffield  and  Rotherham  Bank,  "the 
whole  of  the  money  so  paid  in,  except  the  rents  of  the  Blind 
Lane  property  hereinafter  mentioned,  arose,  I  have  no 
doubt,  from  the  property  comprised  in  the  settlement  made 
upon  the  marriage  of  Mrs.  Rowley  with  her  second  husband. 
My  belief  as  to  the  said  cash  having  arisen  as  aforesaid 
arises  from  my  being  a  trustee  of  the  said  settlement,  and 
from  my  having  examined  the  pass-book,  and  from  my  not 
being  aware  that  Mrs.  Rowley  had,  and  my  belief  that  she 
had  not,  anv  source  from  whence  to  derive  money  other 
than  the  said  settled  property  and  the  Blind  Lane  property-. 
The  only  money  so  paid  into  the  said  account  whicn  did 
not  arise  from  the  said  settled  property  is  a  few  pounds 

froduced  by  the  rents  of  some  ireehold  property  in  Blind 
ane.^' 

In  a  further  affidavit  the  various  items  paid  to  the  credit 
of  Mrs.  Rowley's  account  were  identified  as  having  arisen 
from  her  separate  estate. 

The  £1,787  8^.  dd.  and  interest  thereon  having  been  paid 
into  court  at  the  instance  of  defendant  Rowley  and  invested, 
the  defendant  now  applied,  by  summons  aidjoumed  from 
Chambers,  for  payment  of  the  stock  representing  the  £1,787 
8*.  9d.^  as  forming  jpart  of  Mrs.  Rowley's  general  estate. 

Mr.  Bagshawe,  <5.C.,  and  Mr.  Kekewich,  in  support  of 
the  claim  by  the  administrator  to  the  fund  as  undisposed  of, 
cited  Taylor  v.  Meads  (*) ;  Johnstone  v.  LuTnA  (') ;  Humphry 
V.  Richards  {*) ;  He  RosenthaZV s  Settlement  (') ;  Spicer  v. 
Dawson  (*). 

*Mr.  Kay^  Q.C.,  and  Mr.  W.  8.  Owen,  for  the  execu-  [429 
tors  and  trustees,  contended  that  the  balance  at  the  bank 
passed  under  the  appointment.     A  large  signification  would 

0)  4  D.  J.  A  S.,  69Y.  (<)  6  W.  R.,  189. 

(«)  16  Sim.,  808.  (»)  6  W.  R..  481. 

(»)  25  L.  J.  (Ch.),  442. 

9  Eng.  Rep.  78 
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be  given  to  the  word  "purchased,''  which,  in  its  primary 
meaning,  was  equivalent  to  "acquired." 

At  the  death  of  Mrs.  Rowley  the  balance  to  her  credit  at 
the  bank  resulting  from  the  savings  of  her  separate  estate, 
was  a  debt  from  the  bankers,  which  was  purchased  by  de- 

S)ositing  with  them  these  savings  of  her  separate  estate,  and 
ell  witnin  the  description  of  funds  and  property  purchased 
out  of  the  savings  of  ner  separate  estate. 

Mr.  Eddis^  Q.C.,  and  Mr.  Cookson^  for  the  plaintiff,  one 
of  the  le^tees  under  Mrs.  Rowley's  will :  The  word  "pur- 
chase," m  its  primary  sense,  means  "to  acquire;"  and 
"to  buy  with  money  or  for  a  price"  is  a  merely  secondary 
meaning:  Zo^Aam' 5  English  IJictionary. 

Sir  James  Bacon,  V.G.,  said  that  he  could  not  accede  to 
the  argument  that  "purchased"  had  exactly  the  same 
meaning  as  "acquired."  He  must  hold  that  Mrs.  Rowley 
had  not  by  her  will  disposed  of  that  sum  of  money  which 
was  lying  as  a  balance  at  her  bankers'.  As  undisposed 
personalty  this  item  of  £1,787  8^.  9rf.  was  subject  to  the 
debts  of  the  testatrix,  and  passed  to  her  general  admin- 
istrator. 

Solicitors:  Messrs.  Frere  &  Co.;  Messrs.  Singleton  <6 
TattershaU^  agents  for  Mr.  W.  E.  TaMershaU^  Sheffield; 
Messrs.  Dobmson  &  Oeare. 


[Law  Reports,  17  Equity  Cases,  440.] 
V.-C.H.,  Jan.  29,  80,  81 ;  Feb.  11,  18H. 

440]  *De  Lisle  v.  Hodges. 

[1878     D.     60.] 

Oift  of  Retidne  of  Specific  Ftind — Jiesiduary  or  Specific — Abalemeni. 

By  deed  and  by  wiU  two  funds  of  £87,914  and  £800  consols  were  settled,  with 
powers  of  varying  investments,  u(K>n  trusts  for  the  nephews  and  nieces  of  R.  H.,  sub- 
ject to  a  power  in  R.  H.  of  exclusive  appointment  among  them.  R.  H.  made  and  re- 
voked a  series  of  appointments,  and  ultimately,  by  a  deed-poll  in  November,  1870, 
(at  which  time  the  fund  had  been  reduced  to  £27,170  consols  and  £8,000  cash).  R.  IL, 
after  reciting  a  desire  to  revoke  the  subsisting  appointment  of  the  two  funds,  and  to 
appoint  the  same  amongst  his  nephews  and  nieces  named,  in  the  shares  and  propor- 
tions and  in  manner  expressed,  in  pursuance  of  that  desire  appointed  that  the  trus- 
tees should  stand  possessed  of  the  two  funds  "  or  other  tlie  stocks,  funds,  and 
securities"  of  which  the  same  then  consisted,  or  thereafter  should  or  mi^ht  consist, 
or  upon  which  the  same  or  any  part  thereof  was  then  or  thereafter  should  or  might 
be  invested,  upon  trust  as  to  £7,000  consols,  part  of  the  £87,914  and  £800  consols,  or 
other  the  stocks,  funds,  or  securities  of  which  the  same  might  consist,  for  his  nephew, 
8.  H.,  absolutely.  R.  H.  then  appointed  in  like  manner  further  sums  (making  an 
aggregate  of  £37,000  console),  in  trust  for  the  four  nieces  and  nephew  named :  and 
the  residue  of  the  two  several  sums  of  consols  or  other  the  stocks,  funds,  or  securities. 
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Ac,  in  trust  for  his  niece  C.    The  trust  funds  at  the  death  of  R.  H.  were  insufficient 
to  pay  the  £87,000  consols: 

Held,  thkt  the  g^ifb  to  C.  was  residuary  and  not  specific,  and  that  it  fkiled  alto- . 
gether. 

By  an  indenture  dated  the  28th  of  May,  1822,  a  sum 
of  £37,914  13s.  9d.  Consolidated  £3  per  Cient.  Annuities, 
standing  in  the  names  of  three  trustees,  was  settled,  subject 
to  the  life  interests  of  Benjamin  Hodges  and  his  son  Richard 
Hodges,  and  in  the  event,  ivhich  happened,  of  there  being 
no  child  of  Richard  Hodges,  "  in  trust  for  all  and  every  (9 
the  nephews  and  nieces  of  the  said  Richard  Hodges,  being 
the  child  and  children  lawfully  to  be  begotten  of  William 
Robert  Hodges,  Benjamin  George  Hodges,  Catherine  Maz- 
zinghi,  and  Amelia  Ann  Whitgreave,  in  such  part,  shares, 
or  proportions,  and  for  any  one  or  more  of  the  said  nephews 
and  nieces  of  the  said  Richard  Hodges  in  particular,  and  in 
exclusion  of  any  other  or  all  the  others  of  them,  and  to  be 
and  become  a  vested  interest,  and  to  be  paid  and  payable  at 
such  age  or  ages,  time  or  times,  and  with,  under  and  subject 
to  such  powers,  provisos,  ^restrictions  and  limitations  [441 
for  the  benefit  of  some  or  one  of  the  said  nephews  and  nieces 
of  the  said  Richard  Hodges  as  he,  the  said  Richard  Hodges, 
by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
with  or  without  power  of  revocation''  .  .  .  "or  in  and  by 
his  last  will  and  testament,  or  anjr  codicil  or  codicils 
thereto"  .  .  .  "shall,  from  time  to  time,  or  at  any  time, 
direct  or  appoint ;  and  in  default  of  any  such  direction  or 
appointment,  or  so  far  as  any  such  direction  or  appointment 
shall  not  extend,  then  it  is  hereby  declared  and  directed 
that  they,  the  said  trustees,  and  the  survivors  or  survivor  of 
them,  his  executors  and  administrators,  shall  stand  pos- 
sessed of  and  interested  in  the  sum  of  £37,914  135.  dd.  £3 
per  Cent.  Consolidated  Bank  Annuities,  or  the  stocks,  funds, 
or  securities  to  be  substituted  in  lieu  thereof,  or  such  part 
or  parts  thereof  as  shall  remain  unapplied  or  undisposed  of 
nnder  the  trusts  or  powers  created  by  these  presents,  in  trust 
for  the  nephews  and  nieces  of  the  said  Richard  Hodges." 

After  the  death,  on  the  23d  of  April,  1827,  of  Benjamin 
Hodges,  and  in  accordance  with  the  provisions  of  his  will, 
dated  the  6th  of  October,  1822,  and  of  the  4th  codicil  thereto, 
dated  the  19th  of  July,  1823,  a  sum  of  £800  Consolidated  £3 
per  Cent.  Annuities  thereby  settled  by  him  on  the  trusts  de- 
clared by  the  indenture  of  settlement  of  the  sum  of  £37,914 
13*.  9d.  consols  was  transferred  into  the  names  of  the  trus- 
tees of  the  settlement. 


620  EQUITY  CASES.  [L.  R. 

mi  De  Lisle  v.  Hodges.  V.-C.H. 

The  settlement  contained  a  power  for  the  appointment  of 
new  trustees,  and  under  it  there  had  been  divers  appoint- 
ments made.  The  settlement  also  contained  a  power  for  the 
trustees,  with  the  consent  in  writing  of  Richard  Hodges,  to 
change  the  investments,  and  there  was  authority  to  acquire 
new  investments  in  public  stocks  or  funds,  on  government 
or  real  securities,  or  loans,  or  investments  upon  such  other 
security  as  Richard  Hodges  should  direct ;  and  under  these 
powers  there  had  been  divers  sales  and  reinvestments.  The 
plaintiffs,  the  present  trustees,  were,  with  another,  since  de- 
ceased, appointed  trustees  of  the  settlement  on  the  1st  of 
July,  1853,  and  at  that  date  the  sums  of  £37,914  135.  9rf. 
and  £800  consols  were,  in  consequence  of  such  sales  and  re- 
investments, and  the  payment  oi  certain  sums  of  costs  rep- 
resented by  a  sum  of  £27,170  15^.  4d.  consols  and  £8,00(), 
invested  in  the  mortgage  of  an  estate  belonging  to  Richard 
442]  Hodges.  Richard  Hodges,  who  had  *made  divers  a|>- 
pointments  of  the  funds,  all  of  which  he  afterwards  revoked, 
executed  a  deed-poll  dated  the  30th  of  November,  1870.  In 
that  deed  there  were  recitals  of  previous  appointments  in 
which  were  reserved  powers  of  revocation.  According  to 
those  recitals,  each  oi  the  prior  appointments  recited  that 
Richard  Hodges  was  desirous  of  appointing  the  two  original 
trust  funds  amongst  his  nephews  and  nieces  in  the  shares 
and  proportions  thereinafter  expressed,  and  the  operative 
part  of  each  appointment  was  expressed  to  be  for  the  pur- 
pose of  carrying  the  said  desire  into  effect,  and  in  consider- 
ation of  the  natural  love  and  affection  which  Richard  Hodges 
had  for  his  nephews  and  nieces  thereinafter  named.  The 
funds  appointed  by  such  prior  appointments  were,  according 
to  the  recitals  thereof,  the  two  funds,  and  according  to  such 
recitals,  the  powers  of  revocation,  and  the  revocations  and 
appointments  mentioned  those  two  funds  only,  although 
there  had  been,  before  all,  except  the  first  of  such  appoint- 
ments, the  change  of  investment  above  mentioned.  There 
were  also  recitals  in  the  deed-poll  of  November,  1870,  of  the 
desire  of  Richard  Hodges  to  revoke  the  then  subsisting  ap 

g ointment  of  the  two  funds  and  to  appoint  the  same  amongst 
is  nephews  and  nieces  thereinbefore  named  in  the  shares 
and  proportions  and  in  manner  thereinafter  expressed.  The 
first  operative  part  of  the  deed  revoked  the  last  preceding 
appointment  of  the  two  funds,  and  the  second  operative  part^ 
after  stating  that  it  was  in  pursuance  of  the  said  desire  and 
in  consideration  of  the  natural  love  and  affection  which 
Richard  Hodges  had  for  his  nephews  and  nieces  thereinafter 
named,  was  as  follows  : 
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*'That  from  and  immediately  after  his  decease  the  trus- 
tees of  the  indenture  of  May,  18^,  should  stand  and  be  pos- 
sessed of  and  interested  in  the  said  sum  of  £37,914  13^.  9d. 
Consolidated  £8  per  Centum  Annuities  so  standing  in  their 
or  some  or  one  of  their  names  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  other  the  stocks, 
funds,  and  securities  of  which  the  same  now  consist,  or  here- 
after shall  or  may  consist,  or  upon  which  the  same,  or  any 
part  or  parts  thereof,  is  now  or  hereafter  shall  or  may  be  in- 
vested, upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  expressed  and  contained  of  and  concerning  the 
same."  And  also,  that  from  and  immediately  after  his  de- 
cease the  same  trustees,  or  the  trustees  of  the  will  and  codi- 
cil of  his  late  father,  ^Benjamin  Hodges,  "  shall  stand  [443 
and  be  possessed  of  and  mterested  m  the  said  sum  of  £800 
Consolidated  £3  per  Centum  Annuities  so  standing  in  their 
or  some  or  one  of  their  names  in  the  books  of  the  Grovernor 
and  Company  of  the  Bank  of  England,  or  other  the  stocks, 
funds,  and  securities  of  which  the  same  now  consist,  or  here- 
after shall  or  may  consist,  or  upon  which  the  same  or  any 
part  or  parts  thereof  is  now  or  hereafter  shall  or  may  be  in- 
vested, upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  expressed  and  contained  of  and  concerning  the 
same ;  that  is  to  say,  provided  always,  and  I,  the  said  Kich- 
ard  Hodges,  do  hereby  declare  that  the  direction  and  ap- 
pointment of  the  said  two  several  sums  of  £37,914  18^.  9d. 
and  £800  Consolidated  £3  per  Centum  Annuities  is  so  made, 
and  the  said  two  several  sums  shall  be  held  by  the  said  trus- 
tees or  trustee,  or  other  the  trustees  or  trustee  for  the  time 
being,  upon  the  trusts  and  for  the  intents  and  purposes  fol- 
lowing, xhat  is  to  say,  as  to  the  sum  of  £7,000  Consolidated 
£8  per  Centum  Annuities,  part  of  the  said  two  several  sums 
of  £37,914  ISs.  9d.  and  £800  Consolidated  £3  per  Centum 
Annuities,  or  other  the  stocks,  tunds,  or  securities  of  which 
the  same  may  for  the  time  being  consist,  or  upon  which  the 
same  may.for  the  time  being  be  invested,  upon  trust  for  my 
nephew  Svdney  Hodges,  son  of  my  brother  William  Robert 
Hodges,  nis  executors,  administrators,  and  assigns  abso- 
lutely. And  as  to  the  further  sum  of  £7,000  Consolidated 
£3  per  Centum  Annuities,  further  part  of  the  said  two 
several  sums  of  £37,914  13^.  9d.  and  £800  Consolidated  £3 
Ijer  Centum  Annuities,  or  other  the  stocks,  funds,  or  securi- 
ties of  which  the  same  may  for  the  time  being  consist,  or 
upon  which  the  same  may  for  the  time  being  be  invested, 
upon  trust  for  my  niece  Julia  George,  daughter  of  my  said 
brother  William  Kobert  Hodges,  her  executors,  administra- 
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tors,  and  assigns,  for  her  and  their  own  absolute  use  and 
benefit,  free  from  the  debts,  control,  contracts,  or  engage- 
ments of  her  present  or  any  future  hurfband.  And  as  to  tiie 
further  sum  of  £7,000  Consolidated  £3  per  Centum  Annuities, 
further  part  of  the  said  two  several  sums  of  £37,914  13*.  9d. 
and  £800  Consolidated  £3  jjer  Centum  Annuities,  or  other 
the  stocks,  funds,  and  securities  of  which  the  same  may  for 
the  time  being  consist,  or  upon  which  the  same  m^  for  the 
time  being  be  invested,  upon  trust  for  my  niece  el  osephine 
444]  Amelia  Baroness  French,  ^daughter  of  my  sister  the 
Countess  Catherine  Mazzinghi,  her  executors,  administrators, 
and  assigns,  for  her  and  their  own  absolute  use  and  benefit, 
free  from  the  debts,  control,  contracts,  or  engagements  of 
her  present  or  future  husband.  And  as  to  the  further  sum 
of  £6,000  Consolidated  £3  per  Centum  Annuities,  further 
part  of  the  said  two  several  sums  of  £37,914  13*.  9d.  and 
£800  Consolidated  £3  per  Centum  Annuities,  or  other  the 
stocks,  funds,  or  securities  of  which  the  same  may  for  the 
time  being  consist,  or  upon  which  the  same  may  for  the 
time  being  be  invested,  upon  trust  for  my  niece  Teresa  Evs- 
ton,  daughter  of  my  sister  Amelia  Ann  Whitgreave,  her 
executors,  administrators,  and  assigns,  for  her  and  their  own 
absolute  use  and  benefit,  free  from  the  debts,  control,  con- 
tracts, or  engagements  of  her  present  or  any  future  husband. 
And  as  to  the  further  sum  of  £10,000  Consolidated  £3  per 
Centum  Annuities,  further  part  of  the  said  two  several  sums 
of  £37,914  13*.  dd.  and  £800  Consolidated  £3  per  Centum 
Annuities,  or  other  the  stocks,  funds,  or  securities  of  which 
the  same  may  for  the  time  being  consist,  or  upon  which  the 
same  may  for  the  time  being  be  invested,  upon  trust  for  my 
nephew  Frederick  Hodges,  son  of  my  brother  Benjamin 
George  Hodges,  his  executors,  administrators,  and  assigns 
absolutely.  And  as  to  the  residue  of  the  said  two  several 
sums  of  £37,914  13*.  9d.  and  £800  Consolidated  £3  per  Cen- 
tum Annuities,  or  other  the  stocks,  funds,  or  securities  of 
which  the  same  may  for  the  time  being  consist,  or  upon 
which  the  same  may  for  the  time  being  be  invested,  upon 
trust  for  my  niece  Caroline,  daughter  of  my  said  brotner 
Benjamin  George  Hodges,  her  executors,  administrators, 
and  assigns,  for  lier  and  their  own  absolute  use  and  benefit, 
free  from  the  debts,  control,  contracts,  or  engagements  of 
any  husband  with  whom  she  may  intermarry.'^ 

Then  followed  a  power  of  revocation,  which  was  expressed 
to  be  to  revoke  the  direction  and  appointment  thereby  made 
of  the  said  two  several  sums,  specifying  them,  but  not  add- 
ing the  words  "  or  other  the  stocks,  funds  or  securities.'' 


VoL  XVn.]  EQUITY  CASES.  623 

V.-C.H.  De  Lisle  r.  Hodges.  18H 

Kichard  Hodffes  died  on  the  25th  of  July,  1872,  leaving 
him  surviving  aU  his  said  nephews  and  nieces.  The  trust 
funds  (at  the  time  of  the  filing  of  the  bill  in  April,  1873)  con- 
sisted of  the  £27, 170  15^.  4d.  consols,  and  £8, 652  2*.  5d.  cash; 
and  as  ^questions  had  arisen  among  the  defendants  as  [445 
to  the  proportions  in  which  they  were  entitled  to  them,  the 
trustees  prayed  that  the  rights  and  interests  of  the  defen- 
dants in  these  sums  of  consols  and  cash  might  be  ascertained 
and  declared,  and  that  the  trusts  of  the  sums  of  £37,914 
13^.  9d.  and  £800  consols  might  be  carried  into  execution 
under  the  direction  of  the  court ;  and  for  consequential  re- 
lief. The  trust  funds  had  been  paid  into  court  and  invested, 
and  were  represented  by  a  sum  of  £35,819  8s.  4d.  consols. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Hemming^  for  the  plaintiffs, 
stated  the  facts  of  the  case. 

Mr.  Karslake^  Q.C.,  and  Mr.  CracknaZl^  for  the  defendant 
Sydney  Hodges :  The  question  resolves  itself  more  into  one 
of  language  than  of  law.  The  case  is  not  like  that  of  the 
Attorney-Oeneral  v.  Drapers  Company  {^\  and  those  refer- 
red to  in  Hawkins  on  Wills  (").  The  pf t  is  of  certain  sums 
of  consols  or  other  the  stocks,  funds,  or  securities  of  which 
the  same  may  for  the  time  bein^  consist,  or  upon  which  the 
same  may  for  the  time  being  be  invested ;  and  a  further  gift 
of  the  "residue,"  which  means  if  there  should  be  any  resi- 
due of  this  uncertain  and  fluctuating  body  of  securities, 
liable  to  be  altered  from  time  to  time,  after  all  the  other 

?revious  specifically  appointed  sums  had  been  provided  for. 
he  principle  acted  upon  in  Petre  v.  Petre  (*),  where  it  was 
held  that  the  residuary  gift  failed,  is  applicaole  to  and  gov- 
erns this  case ;  and  the  decision  in  Hartey  v.  Moon  (*)  bears 
exactly  upon  it,  and  shows  that  the  word  '*  residue"  must 
have  its  ordinary  meaning — the  residue  after  the  legacies  of 
£37,000  consols  have  peen  paid. 

Mr.  H,  a.  Toung^  for  the  defendants  Mr.  and  Mrs.  George : 
The  only  questions  are,  whether  the  prior  appointees  are  to 
abate  so  as  to  let  Caroline  Hodges  take  a  proportionate  part 
of  the  funds ;  or  whether  she  is  to  take  nothing  under  the 
gift  to  her  of  the  residue  ?  In  Oke  v.  Heath  {^)  there  was  an 
appointment  under  *a  power  of  a  certain  sum,  upon  [446 
a  condition  that  the  appointee  paid  an  annuity  ;  and  of  the 
residue,  and  a  loss  was  sustamed;  and  Lord  Hardwicke, 
acting  on  the  maxim  "(^i  sentU  commodum^  sentire  debet 
et  07^^^,"  held  that  the  loss  must  fall  on  the  residue,  and 

(»)  4  Bear.,  67.  (*)  1  Dr.  <k  Sm.,  628. 

(*)  Page  66.  («)  1  Vea.  Sen.,  185. 

(*)  14  Beav.,  191 
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that  the  £4,000  was  not  to  be  burthened  with  any  part  of  it. 
Supposing  the  funds  in  this  case  had  been  increased  instead 
of  diminished,  it  would  be,  and  probably  successfully,  ar- 

fued  that  Caroline  would  be  entitled  to  all  the  "overplus." 
tut  however  that  might  be,  it  is  submitted  that  the  rule  laid 
down  in  that  case,  and  in  Lefeare  v.  Freelandi^)  and  Booth 
V.  Atlingtoni^\  practically  decides  the  question  here,  viz., 
that  the  prior  appointees  must  first  be  satisfied,  and  then  if 
there  should  be  a  residue  Caroline  is  to  take  it.  If  there 
should  be  none  (which  is  the  fact)  she  pannot  take  any. 

Mr.  H.  8.  MiVmariy  for  the  Baron  and  Baroness  French. 

Mr.  Oreene,  Q.C.,  and  Mr.  Romer^  for  Frederick  Hodges, 
and 

Mr.  Leonard  Fields  for  Mr.  and  Mrs.  Eyston — all  defen- 
dants in  the  same  interest — were  not  called  upon. 

Mr.  Lindleyy  Q.C.,  and  Mr.  BaqsTiawe^  Q.C.,  for  Caroline 
Hodges  :  There  is  a  well  established  general  rule  which  is 
apphcable  to  all  cases  of  this  description;  and  there  is 
nothing  in  the  deed-poll  to  take  this  case  out  of  that  rule. 
On  the  contrary,  this  deed  coincides  with  it.  "Residue" 
in  such  a  case  is  to  be  treated  as  much  a  part  of  the  fund  as 
tiie  sums  appointed.  The  recitals  in  all  the  deeds  of  aj)- 
pointment,  those  revoked  and  the  one  subsisting,  are  verv 
important.  The  appointor  treated  the  two  sums  of  consols 
as  the  one  trust  fund  which  he  intended  to  appoint,  although 
in  1863,  when  new  trustees  were  appointed,  Uie  trust  funds 
were  a  sum  of  consols  and  a  sum  on  mortgage.  Those  cir- 
cumstances are  also  important  He  appointed  all  that  he 
had  power  over ;  and  though  he  knew  wiat  the  two  original 
sums  of  consols  did  not  exist,  yet  he  treated  them  as  exist- 
ing, and  he  appointed  them  amongst  his  nephews  and  nieces 
447]  ill  the  shares  and  proportions  and  in  the  ^manner 
thereinafter  mentioned.  He  dealt  with  a  fund  which  was 
not  subject  to  any  fluctuating  charge  or  to  debts,  or  anything 
of  that  kind ;  but  in  Petre  v.  Pare  (")  there  was  a  charge 
of  debts.  These  trust  funds  merely  depended  upon  their 
market  value,  which  of  course  fluctuates.  He  appointed 
the  original  specific  trust  funds,  and  in  doing  so  used  a 
compendious  expression — the  funds  formerly  existing,  then 
existing,  and  which  might  thereafter  exist.  The  same  ex- 
pression was  repeated  in  regard  to  each  appointee.  There 
was  to  be  a  division  in  shares  and  proportions.  The  inten- 
tion of  the  appointor  was  to  apportion  these  funds  in  pro- 
portion to  the  sums  mentioned,  and  there  not  being  sufficient 

0)  24  Beav.,  408.  («)  6  D.  M.  A  G.,  618.  (»)  14  Beav.,  197. 
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to  pay  the  appointees  in  full,  there  ought  to  be  an  abate- 
ment :  Page  v.  Leapingwell  (*).  If  therehad  been  no  changes 
of  investments,  and  certainly  if  consols  had  fallen  in  value 

Erior  to  the  reinvestment  of  the  £8,000  in  them,  there  would 
ave  been  a  residue.  But  could  it  be  contended  in  any  case 
that  if  any  of  the  appointments  of  the  specific  sums  had 
had  failed,  Caroline  would  take  the  quasi  lapsed  share? 
Certainly  not.  In  re  Harries^  Tnost{*),  Sugden  on  Powers  ('), 
Booth  V.  Alington  (*),  in  which  there  was  no  appointment  of 
residue,  and  Oke  v.  HeathC\  are  not  really  applicable  to 
this  case ;  and  Easum  v.  AppUford  (•)  may  be  referred  to 
for  the  express  purpose  of  getting  rid  of  the  argument  that 
the  question  here  is  merely  one  of  the  meaning  of  the  Eng- 
lish language.  The  residuary  appointment  applies  to  a 
particular  part  of  the  original  funds.  In  Wright  v.  Wes- 
ion  Q  there  was  a  gift  of  a  certain  sum,  but  an  abatement 
was  directed ;  though  the  argument  there  was,  as  here,  that 
*  ^  residue' '  meant ' '  residue. ' '  The  appointor  here  hag  shown 
that  his  object  was  apportionment,  in  Elwes  v.  Causton  Q 
there  was  an  insufficiency  to  pay  the  whole  of  the  funds 
appointed,  and  all  parties  had  to  abate  in  proportion ;  so  in 
MuleT  V.  HuddLesumei^). 

[The  Vice-Chancellor  referred  to  Rawlinson  v.  McMa- 
hon^  mentioned  in  Booth  v.  Alington.'] 

*The  strong  points  in  this  case  are  the  intention  of  [448 
the  appointor  to  apportion  the  two  funds  amongst  his  nephews 
and  meces — that  is  distinctly  mentioned  in  tne  recitals — ^in 
shares  and  proportions ;  that  he  was  not  dealing  with  any 
funds  of  a  fluctuating  nature;  and  that  he  appointed  in 
strict  conformity  with  the  recitals,  for  he  used  in  each  case 
the  words  ' '  further  part  of  the  said  two  several  sums. "  If  he 
had  left  out  the  words  ''  or  other  the  stocks,  funds,  or  secu- 
rities," and  had  appointed  specific  sums  of  the  two  trust 
funds,  and  then  appointed  the  residue  of  those  two  funds, 
or,  in  other  words,  had  specified  the  residue  as  £1,714  13*. 
9d. — and  for  present  purposes  the  appointment  ought  so  to 
be  read — everything  would  have  been  plain,  and  no  difficulty 
would  have  occurred.  The  intention  would  have  been 
manifest  that  Caroline  should  stand  pari  passu  with  the 
others.  The  appointor  was  dealing  with  the  trust  funds 
which  once  existed.  He  mentioned  what  they  were,  and 
expressed  a  wish  to  appoint  them  as  they  were,  and  it 

(>)  18  Ves.,  468.  (•)  10  Sim.,  274 ;  5  My.  A  Or.,  66. 


(«)  Joh.,  199.  O  26  Beav.,  429. 

(»)  8th  Ed.,  461.  («)  80  Ibid.,  664. 

(*)  6  D.  M.  A  G.,  618.  (»)  Law  Rep.,  6  Eq.,  66. 

(»)  1  Vea.  Sen.,  136. 

9  Eng.  Eep.  79 
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is  submitted  that  there  ought  to  be  a  declaration  that  Car- 
oline is  entitled  to  a  proportionate  part  of  those  funds,  and 
that  the  costs  of  all  parties  ought  to  be  paid  out  of  them. 

rThey  also  referred  to  Hewut^r.  George {').] 

Mr.  Karslakey  in  reply,  referred  to  Dyose  v.  Dyose(^\ 
Vivian  Y.  Morfhck(^\  and  WalpoUY.  Apthorpi^). 

Sib  Charles  Hall,  V.C:  The  question  in  this  case  is 
one  of  construction  of  the  appointment  made  by  the  deed- 
poll  of  the  30th  of  November,  1870. 

[After  stating  the  facts  of  the  case  (above  set  forth),  the 
Vice-Chancellor  continued :] 

The  trust  funds  existing  at  the  death  of  Richard  Hodges 
in  July,  1872,  were  and  are  now  insufficient  to  satisfy  the 
several  appointments  which  precede  the  last  trust,  i.  e.,  the 
one  for  the  appointor's  niece  Caroline.  The  question  is. 
Is  Caroline  to  take  nothing  and  the  others  to  abate,  or  is 
the  appointment  to  Caroline,  although  expressed  to  be  of 
the  residue,  the  same  in  legal  operation  as  an  appointment 
449]  of  £1.714  13^.  Qd.,  the  balance  of  the  two  funds,  *or 
other  the  stocks,  funds,  and  securities  upon  which  that  sum 
was  then  or  might  thereafter  be  invested  ? 

On  behalf  of  Caroline  it  has  been  contended  that  the 
latter  is  the  correct  view,  and  that  the  present  case  is  to  be 
decided  as  Sir  William  Grant  decided  the  case  of  Page  v. 
LeapingwelH^).  In  that  case  Sir  William  Grant  held  that 
the  testator  had  clearlj  shown  that  he  considered  he  was 
dealing  with  and  appointing  not  less  than  £10,000,  and  that 
the  last  donee  in  the  series  of  legatees  to  whom  the  ''over- 
plus" was  given  was,  under  the  gift  of  overplus,  entitled  to 
be  treated  as  if  he  had  had  given  to  him  a  specified  sum, 
L  e.,  a  sum  equal,  as  if  the  sum  had  been  stated  in  figures, 
to  the  balance  of  a  sum  of  £10,000,  after  paying  the  sums 
previously  given.  There  not  being'  in  fact  in  that  case 
£10,000,  all  the  beneficiaries  were  required  to  abate  ratably. 
It  is  to  be  observed  that  under  the  gift  of  '' overplus"  Sir 
William  Grant  considered  that  had  there  been  more  than 
£10,000  the  excess  would  have  passed  as  "overplus." 

In  Petre  v.  Petre  (•),  a  testator  having  a  power  of  appoint- 
ment by  will  over  a  sum  of  stock  bequeamed  two  sums  of 
£6,000  and  £6,000  sterling  thereout  to  A.  and  B.,  and  the 
residue  to  his  son.  The  stock  became  in  equity  liable  to  his 
debts,  and  by  payment  thereof  and  of  the  costs  of  the  suit 
the  fund  became  less  than  £6,600  sterling.    The  Master  of 

(»)  18  Beav.,  622.  (<)  Law  Rep.,  4  Eq.,  87. 

(«)  1  P.  Wms.,  805.  (*)  18  Ves.,  463, 

(8)  21  Beav.,  252.  (•)  14  Beav.,  197. 
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the  Bolls  held  that  the  pecnniary  and  residuary  legatees 
were  not  liable  to  abate  proportionally,  but  that  the  resid- 
uary gift  failed  altogether.  The  Master  of  the  Rolls  said  (*) : 
"The  authority  of  IPage  v.  Leapinqwell  applies  where  the 
testator  disposes  of  an  estate  which  he  assumes  will  produce 
a  ^ven  sum,  or  with  an  ascertained  fund,  in  which  cases  it 
is  indifferent,  whether,  after  he  has  ^ven  certain  portions, 
he  specifies  the  remainder  by  stating  its  amount,  or  by  com- 

5>rising  it  under  the  term  of  'residue.'  But  in  this  case,  so 
ar  from  knowing  the  amount  of  the  fund,  the  testator  could 
have  no  conception  of  it ;  for  it  was  impossible  to  ascertain 
the  amount  until  the  fund  had  been  realized  by  a  sale  and 
the  charges  on  it  known.  If  in  this  case  it  appeared 
that  the  testator  thought  he  was  dealing  with  a  sum  of 
£7,100  sterling,  and  he  had  divided  it  into  different 
♦proportions,*  the  loss  would  then  fall  on  all  the  per-  [450 
sons  interested  in  proportion  to  their  shares,  although  the 
last  portion  were  called  the  'residue,'  but  that  is  not  the 
case  here." 

In  Elwes  v.  Caust(m(^\  a  testatrix  bequeathed  various 
sums  of  her  bank  stock,  part  of  £9,000  like  stock,  to  several 
legatees,  and  all  the  residue  of  her  said  bank  stock  to  C.  C. 
The  stock  at  her  death  was  insufficient  to  pay  the  specified 
sums.  It  was  held  that  all  these  legacies,  including  the 
residue  to  C.  C,  must  abate  in  proportion.  The  Master  of 
the  Rolls  said (*) :  "lam  of  opinion  that  this  case  comes 
within  the  principle  acted  on  in  Page  v.  Leapingwell  (^)j 
which  was  followed  by  me  in  the  cases  cited.  If  a  man 
dealing  with  a  sum  of  stock  of  a  specific  amount  say,  I  be- 

?ueath  so  much  to  A.,  so  much  to  B.,  and  the  rest  to 
L,  the  fund  must  be  divided  in  those  exact  proportions, 
and  if  the  stock  falls  short,  the  loss  must  be  apportioned 
amongst  all  the  legatees  in  the  same  proportion.  The 
distinction  between  this  case  and  the  case  cited  by  Mr. 
Lindley  is  this,  that  the  latter  was  the  case  of  a  legacy 
payable  out  of  stock,  and  there  was  no  gift  of  the  residue, 
which  makes  all  the  difference.  If  a  man  says,  I  have 
£1,500  stock,  of  this  I  give  £1,000  to  A.  and  the  rest  to  B., 
it  is  the  same  as  if  he  said,  I  give  £1,000  of  it  to  A.  and 
£500  of  it  to  B.,  and  both  A.  and  B.  are  equally  objects  of 
his  bounty." 

Manv  other  cases  were  referred  to  in  the  argument.  I  do 
not  refer  to  them,  because  most  of  them  had  some  si>ecial 
circumstances,  and  the  law  is  really  not  in  question.    The 

(')  14  Bear.,  200.  C)  80  Beftv.,  566. 

(»)  80  Beav.,  664.  (*)  18  Ves.,  468.  / 
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question  is,  does  the  deed-poll  of  the  30th  of  November, 
1870,  deal  with,  or,  at  all  events,  make  an  appointment  in 
reference  to  and  regulated  by  specific  funds  oi  an  unvarying 
amount,  or  does  the  appointor  assume  that  a  given  sum  will 
be  available,  or  does  the  deed-poll  not  so  deal,  and  the  ap- 
pointor not  so  assume  ?  I  think  the  deed-poll  does  not  so  deal 
with  the  trust  fund,  and  the  appointor  does  not  so  assume. 
The  appointor,  in  specifying  wnat  each  appointee  is  to  take, 
superadds  the  words,  ''  or  other  the  stocJ^  funds,  or  secu- 
rities," &c. ;  such  words  expressly  referring  to  variations 
of  investment  already  made  or  thereafter  to  be  made.  I 
think  the  present  case  cannot  be  brought  within  the  case  of 
Page  v.  JueapinoweUy  and  cases  of  that  class.  I  do  not 
451]  overlook  tnat  the  two  funds  *are  more  than  once 
(three  times)  mentioned  without  the  addition  of  the  words, 
"or  other  the  stocks,"  &c. ;  but  the  places ^where  those 
words  are  omitted  do  not  include  any  of  the  parts  of  the 
instrument  in  which  the  particular  sums  to  be  taken  by 
each  are  declared.  I  do  not  overlook  that  the  two  f  und^ 
specified  would  not — and  that  the  appointor,  no  doubt, 
knew  when  the  deed-poll  was  executed — ^suffice  bv  a  con- 
siderable sum  to  provide  for  the  appointees  prior  to  Caroline. 
The  appointor  commenced  his  appointments,  i.e.,  made  the 
first  recited  appointment,  when  the  two  specified  funds  re- 
mained unchanged,  and  he  continued  to  refer  to  those  two 
funds  subsequently  to  the  change  of  investment.  He  did 
not,  I  think,  m  terms  declare  that  these  two  funds  should 
be  considered  as  continuing  for  the  purpose  of  measuring 
and  apportioning  the  benefits  taken  by  all  the  appointees. 
So  to  nold  would,  I  think,  be  to  depart  from  the  ordinary 
meaning  and  force  of  the  word  "  residue"  upon  conjecture, 
and  not  upon  a  construction  afforded  by  intention  clearly 
manifestea  upon  the  face  of  the  instrument.  I  am  not,  1 
consider,  warranted  in  treating  the  words  "or  other,"  &c., 
as  merely  supplementary  and  subordinate.  Much  reliance 
was  placed  on  the  recital  mentioning  that  the  appointment 
was  to  be  in  shares  and  proportions,  but  this  recital  is,  I 
think,  insufficient  to  show  that  Caroline  was,  at  all  events, 
intended  to  take  ratably  with  the  other  appointees.  On  the 
whole,  I  hold  that  the  trust  funds  must  be  distributed  rata- 
bly amongst  the  appointees,  exclusive  of  Caroline. 

Solicitors  for  the  plaintiffs :  Messrs.  Toung^  Jackson  Ji  Co. 

Solicitors  for  the  defendants :  Messrs.  Saunders  ASawks- 
ford;  Messrs.  Oedge^  Kirby  &  Millett;  Messrs.  Harting 
&  Son. 
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[Law  Reports,  17  Equity  Cases,  468.] 
V.-C.M.,  Nov.  22;  Dec.  8,  4,  20, 1878. 

*DoBiN  V.  DoRiisr.  [463 

[1878    D.    28.] 
WiO—ia^imaie  ChUdrm^Oifi  to  CkUdrm  held  to  apply  to  reputed  OkUdren, 

A  testator  gave  all  his  real  and  personal  property  to  his  wife,  M.  D.,  in  trust  to 
apply  the  same  to  her  own  personal  use  for  life,  and  he  left  her  at  liberty  to  dispose 
of  the  property  amongst  their  children  by  will  as  she  should  think  fit;  and,  should 
she  make  no  will,  he  desired  that  the  property  existing  at  her  death  dionld  be  di- 
vided equally  between  his  children  by  her.  The  testator  had  two  illegitimate  chil- 
dren by  M.  D.,  who  were  recognized  by  him  and  baptized  as  his  children,  and  he 
had  married  her  the  day  before  he  made  his  will.  There  were  no  children  born  after 
the  marriage : 

Heldt  that  the  two  illegitimate  children  were  the  objects  of  the  power  of  appoint- 
ment to  M.  D.,  and  that  they  would  take  as  the  children  of  the  testator  by  her  m  de- 
fault of  her  executing  the  power. 

Joseph  Alexander  Dorin  made  his  will,  dated  the  30th 
of  April,  1864,  in  the  following  tenns:  "I  bequeath  all  I 
possess,  real  and  personal  property,  to  my  wife,  Margaret 
Christiana  Dorin,  in  trust,  that  she  shall  apply  the  same  to 
her  own  personal  use  during  the  term  of  ner  natural  life. 
And  I  leave  her  at  liberty  to  direct  the  disposal  of  the  prop- 
erty amongst  our  children  by  will  at  her  death,  in  such 
manner  as  she  shall  think  fit ;  and  should  she  make  no  will 
I  desire  that  the  property  existing  at  her  death  shall  be 
divided,  so  far  as  it  may  be  practicable  to  do  so,  equally 
between  my  children  by  her.  And  I  nominate  my  said 
wife,  Margaret  Christiana  Dorin,  to  be  the  sole  executrix  of 
this  my  will." 

The  testator  died  on  the  22d  of  December,  1872,  and  the 
will  was  proved  by  his  widow,  the  plaintiff,  who  was  now 
his  sole  legal  personal  representative.  He  died  seised  of  a 
freehold  house  at  Bayswater,  and  possessed  of  personal 
property  of  the  value  of  about  £23,000. 

Tne  testator  was  twice  married.  By  his  first  marriage  he 
had  two  children,  both  of  whom  died  before  the  date  of  the 
will.  One  of  these  children  died  intestate,  and  without 
issue ;  but  the  other,  a  son,  left  issue  an  only  child,  the  de- 
fendant, Arthur  Frederick  Dorin,  who  was  now  his  heir-at- 
law  and  next  of  kin. 

By  the  plaintiff,  with  whom  he  intermarried  on  the  29th 
of  *April,  1864,  the  day  before  the  date  of  his  will,  he  [464 
had  two  illegitimate  children,  that  is  to  say,  the  defendants, 
Charles  Alexander  Dorin  and  William  James  Dorin,  both 
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of  whom  were  born  previous  to  the  marriage ;  the  elder  of 
the  two  in  November,  1866,  and  the  younger  in  May,  1861. 
They  were  consequently  infants  of  the  respective  ages  of 
eighteen  years  and  twelve  years. 

I)ifficulties  had  arisen  as  to  the  extent  of  the  interests  of 
the  persons  beneficially  interested  under  the  will.  This  bill 
was  therefore  filed  by  the  testator's  widow  for  the  adminis- 
tration of  his  estate,  and  that  the  trusts  of  the  will  might  be 
declared,  and  might  be  carried  into  effect  under  the  direc- 
tion of  the  court. 

It  appeared  from  the  evidence  that  the  testator  was  mar- 
ried to  nis  first  wife,  Anna  Patton,  at  Calcutta,  on  the  12th 
of  April,  1823.  That  he  continued  to  live  with  the  said 
Anna  Dorin  in  India  for  many  years,  until  she  left  him  and 
came  to  England.  That  the  testator  also  returned  to  Eng- 
land in  the  year  1840,  and  remained  until  1842,  during  whicn 
time  he  lived  with  his  wife,  Anna  Dorin.  He  then  went 
back  to  India,  and  there  formed  a  connection  with  the  plain- 
tiff, who  was  then  the  widow  of  a  Mr.  Twentvman,  and  he 
lived  with  her  until  his  final  return  to  England,  in  June, 
1868.  He  had  had  one  child  by  Mrs.  Twenty  man  while  in 
India,  namely,  the  defendant,  Charles  Alexander  Dorin. 
Upon  the  testator's  return  home  he  again  resided  with  his 
wife,  Anna  Dorin,  until  the  month  of  October,  1869,  when 
he  lived  only  partially  with  her,  and  was  frequently  absent 
in  London,  residing  during  those  periods  with  the  plaintiff, 
until  the  death  of  Anna  Dorin,  which  took  place  on  the  9th 
of  April,  1863. 

The  defendant,  William  James  Dorin,  the,  second  son  of 
the  plaintiff  by  the  testator,  was  born  in  England,  in  May, 
1861,  and  both  these  children  were  baptized  in  a  Roman 
Catholic  chapel  in  London.  There  was  an  affidavit  by  John 
Bonus,  a  Roman  Catholic  priest,  to  the  effect  that,  accord- 
ing to  the  rules  and  practice  of  the  Roman  Catholic  Church 
illegitimate  children  cannot  be  baptized  in  their  father's 
name  without  his  consent,  and  that  the  testator  gave  the 
witness  his  consent  in  writing  to  the  said  children  be- 
ing baptized  in  his  name,  and  that  he  well  knew  the 
testator  was  cohabiting  with  the  plaintiff,  and  that  the  tes- 
tator always  acknowledged  these  children,  and  treated  them 
as  his  own. 

465]  *There  was  further  evidence  showing  that  the  tes- 
tator had  always  recognized  these  children  and  treated  them 
as  his  own. 

Mr.  Cotton^  Q.C.,  and  Mr.  Kekewich^  for  the  plaintiffs, 
the  trustees,  stated  the  facts  of  the  case. 
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Mr.  J,  Pearson^  Q.C.,  and  Mr.  Millar^  for  the  grandson 
of  the  testator :  This  is  not  a  case  in  which  any  particular 
interest  can  be  raised  on  behalf  of  the  illegitimate  children 
of  the  testator.  The  hardship  lies  on  the  part  of  the  grand- 
son, the  son  of  the  only  surviving  legitimate  child.  If  the 
property  is  held  to  go  to  the  two  illegitimate  children,  then 
the  neir  of  the  testator  and  his  only  grandson  is  unprovided 
for ;  on  the  other  hand,  if  the  gift  fails,  then  the  grandson 
will  take  as  heir  and  next  of  kin  of  the  testator,  after  the 
death  of  the  plaintiff.  The  rule  as  to  illegitimate  children 
is  laid  down  in  the  case  of  Warner  v.  Warner  {').  Here 
there  are  no  words  used  except  "children,"  and  that  word 
signifying  legitimate  children,  it  must  be  taken  that  no  chil- 
dren of  the  testator  by  his  wife  Margaret  Dorin  can  take, 
except  legitimate  children.  In  all  the  authorities  upon  this 
subject  the  question  has  been  whether  illegitimate  children 
were  sufficiently  designated.  In  Wilkinson  v.  Adam  (*)  the 
devise  was  ''to  the  cnild  or  children  I  may  have  by  Ann 
Lewis,"  who  was  not  his  wife.  There  the  testator  desig- 
nated his  illegitimate  children.  It  was  a  necessary  implica- 
tion, that  is,  so  strong  a  probability  of  intention,  tnat  a 
contrary  intention  could  not  be  supposed.  OrooJc  v.  HilH^) 
was  a  very  peculiar  case ;  the  testator  chose  to  designate  his 
daughter  as  the  wife  of  a  man  to  whom  she  was  actually 
married,  although  no  valid  marriage  could  ever  have  taken 
place  between  them,  as  she  was  his  deceased  wife's  sister, 
therefore  the  words  could  not  apply  to  legitimate  children. 
The  testator  denoted  those  particular  illegitimate  children 
of  his  daughter  by  a  particular  man,  and  he  knew  there 
could  be  no  legitimate  children  between  his  daughter  and 
that  man.  In  the  case  of  Oahb  v.  Prendergasti^)  tne  limita- 
tion under  which  illegitimate  children  were  held  to  take 
*was  in  a  settlement,  but  it  was  assumed  that  the  con-  [466 
struction  of  the  same  words  in  a  will  would  have  excluded 
illegitimate  children  born  at  the  date  of  the  will,  because  of 
the  possibility  that  legitimate  children  might  be  born  after 
the  date  of  the  will. 

In  In  re  Brown's  Trust  {^)  the  testator  distinctly  says 
that  the  gift  is  to  include  illegitimate  children.  In  order  to 
let  in  illegitimate  children  under  a  gift  to  children,  it  must 
be  clear  upon  the  terms  of  the  will  itself,  or  according  to  the 
state  of  facts  at  the  making  of  it,  that  legitimate  cnildren 
never  could  have  taken.     This  is  the  spirit  and  meaning 

Q)  20  L.  J.  (Ch.).  273.  (<)  1  K.  <k  J.,  489. 

(•)  1  V.  A  B..  422,  (»)  Law  Rep.,  16  Eq.,  289. 

(8)  Law  Rep.,  6  Ch.,  311. 
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of  Lord  Eldon's  positioa  in  Wilkinson  v.  Adam{^\  and 
forms  a  test  by  wnich  the  claim  of  illegitimate  children  is 
always  to  be  tried. 

[They  also  cited  Jar  man  on  Wills  (');  In  re  Sayer*s 
Trusts  (").] 

Mr.  Olcbsse^  Q.C.,  and  Mr.  Vaughan  HawkiTis^  for  the 
two  ill^timate  children  of  the  testator :  It  is  impossible 
to  satisty  the  words  of  this  will  without  applying  them  to 
the  illegitimate  children  of  the  testator,  which  he  had  had 
by  his  wife  before  his  marria^ge  with  her.  Nothing  can  be 
more  distinct  than  the  definition  of  the  illegitimate  childem. 
They  were  the  only  children  who  could  answer  the  descrip- 
tion, and  it  has  often  been  decided  that,  where  illegitimate 
children  are  distinctly  pointed  out,  there  the  gift  to  such 
children  will  take  effect :   Wilkinson  v.  Adam. 

In  Crook  v.  HiU{^\  Lord  Justice  James  said,  ''The  ques- 
tion resolves  itself  into  this :  whether,  having  regard  to  the 
language  of  this  will,  guarding  ourselves  scrupulously 
agamst  indulging  in  conjecture,  or  in  an  attempt  to  do  what 
we  think  the  testator  would  have  done  if  he  had  been  better 
informed,  or  better  advised,  but  taking  into  consideration 
the  whole  of  the  will,  and  the  whole  of  the  surrounding  cir- 
cumstances at  the  time  the  will  was  made,  which  are  legiti- 
mately to  be  brought  in  for  the  purpose  of  explaining  his 
expressions,  though  not  for  the  purpose  of  altering  or  a^ing 
to  them,  there  is  in  this  case  so  strong  a  probability  of  inten- 
tion to  include  or  not  to  exclude  the  children  in  question  as 
467]  *that  a  contrary  intention  cannot  be  supposed.''  Then 
he  looks  to  the  facts  which  surrounded  the  testator  when 
he  made  his  will.  In  Beachcroft  v.  Beachcroft(^\  it  was 
held  that  parol  evidence  might  be  given  to  show  who  the 
testator  considered  in  the  character  of  children.  Looking  at 
all  the  circumstances  in  this  case  it  cannot  be  supposed  tnat 
this  testator,  by  using  the  words  "  our  children"  and  "  my 
children  by  her,"  could  mean  any  other  children  than  those 
he  and  she  then  had.  The  case  of  Owen  v.  BryaTii  (*),  is 
strongly  in  our  favor,  where  a  testator  gave  property  to  be 
divided  among  all  and  every  his  children  by  his  then  wife, 
and  it  was  held  that  one  child,  out  of  his  nine  children,  who 
was  illegitimate,  took  equally  with  the  others.  So  in  Lepine 
V.  Bean  Q»  where  there  was  a  gift  by  a  testator  of  the  resi- 
due Of   ins   property  equally  between   all   his  children, 

(»)  1  V.  &  B.,  422.  («)  1  Madd.,  430. 

(*)  3d  Ed.,  vol.  ii.,  205.  («)  2  D.  M.  A  G.,  697. 

(8)  Law  Rep.,  6  Eq.,  319.  (')  I^w  Rep.,  10  Eq.,  160. 
(*)  Law  Rep.,  6  Ch.,  811,  815. 
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and  he  had  no  lej^timate  children,  It  was  held  that  an 
illegitiniate  child  living  at  the  date  of  the  will  was  enti- 
tled to  the  whole  property,  a  subsequently  bom  child  being 
excluded. 

Then,  in  answer  to  the  argument  that  by  deciding  in  favor 
of  existing  illegitimate  children  it  would  be  excluding  sub- 
sequently bom  legitimate  children,  we  submit  that  even  if 
the  testator  contemplated  the  possibility  of  future  legitimate 
children,  there  is  no  rule  whicn  should  prevent  them  from 
taking  jointly  with  illegitimate  children.  This  was  clearly 
stated  by  the  judges  in  Wilkinson  v.  Adam{'\  and  Owen  v. 
Bryaid  ("). 

Mr.  Pearson^  in  reply. 

Dec.  20.  Sib  E.  Malins,  V.C:  The  question  in  this  case 
arises  upon  the  will  of  Joseph  Alexander  Dorin,  dated  the 
30th  of  April,  1864,  which  is  in  these  few  words :  "  I  bequeath 
all  I  possess,  real  and  personal  property,  to  my  wife,  Margaret 
Christiana  Dorin,  in  trust,  that  she  shall  apply  the  same  to 
her  own  personal  use  during  the  term  of  ner  natural  life. 
And  I  leave  her  at  liberty  to  direct  the  disposal  of  the  prop- 
erty amongst  *our  children  by  will,  at  her  death,  in  [468 
such  manner  as  she  shall  think  fit,  and  should  she  make  no 
will,  I  desire  that  the  property  existing  at  her  death  shall 
be  divided,  so  far  as  it  may  be  practicable  to  do  so,  equally 
between  my  children  by  her.  And  I  nominate  my  saia  wife^ 
Margaret  Christiana  Dorin,  to  be  the  sole  executrix  of  this 
my  will." 

The  testator  at  the  date  of  his  will  had  two  children  only 
living,  namely,  the  defendants,  Charles  Alexander  Dorin 
and  W  illiam  James  Dorin,  and  the  question  is,  whether 
they  can  take  under  the  description  of  his  children  by  his 
wife,  they  having  been  born  before  he  had  married  her. 

The  general  rule  that  a  bequest  to  the  children  of  the  tes- 
tator, or  of  any  other  person,  must  prima  facie  be  taken  to 
mean  legitimate  children,  is  not  and  cannot  be  disputed. 
Whether  illegitimate  children  can  take  under  that  descrip- 
tion, must  depend  upon  the  language  of  the  will  itself,  or 
upon  that  language  as  interpreted  by  surrounding  circum- 
stances ;  for  in  order  to  ascertain  what  the  testator  mep,nt  by 
particular  words,  it  is  proper  for  the  court,  as  far  as  possible, 
to  put  itself  in  the  position  of  the  testator,  and  from  that 
position  and  the  surrounding  circumstances,  to  ascertain 
and  interpret  the  language  of  his  will.  It  is  necessary, 
therefore,  in  order  to  ascertain  what  this  testator  meant  by 

(»)  1  V.  A  B.,  422.  («)  2  D.  M.  A  G.,  702. 

9  Eno  Rep.  80 
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"our  children"  and  "my  chUdren  by  her,"  to  look  at  the 
situation  of  the  testator  when  he  made  his  will. 

He  had  been  a  civil  servant  in  India,  and  had,  no  donbt, 
gone  to  that  country  at  an  early  age.  He  had  married  a 
Miss  Patton  in  1823 ;  by  her  he  had  two  sons,  both  of  whom 
had  died  before  the  date  of  the  will,  one  without  issue,  and 
the  other  leaving  an  only  son,  the  defendant  Arthur  Fred- 
erick Dorin,  who  was  bom  in  1846,  and  who  was  conse- 
ouently  heir-at-law  and  sole  next  of  kin  of  the  testator. 
The  flrat  wife  of  the  testator,  having  been  with  him  in  India, 
appears  to  have  returned  to  Enghind,  leaving  the  testator 
there,  in  or  shortly  before  1850,  and  soon  after  that  the  tes- 
tator began  a  cohabitation  with  the  plaintiff,  who  was  then 
the  widow  of  a  Captain  Twentyman,  and  he  continued  that 
cohabitation  in  Inma  till  his  final  return  to  England  in  1858, 
and  the  result  of  that  connection  was  the  birth  of  the  defen- 
dant Charles  Alexander  Dorin  in  1865.  The  plaintiff,  with 
469]  her  child  by  the  testator,  *came  to  England  in  the  early 
part  of  1858,  and  was  soon  afterwards  followed  by  the  tes- 
tator, who  then  finally  took  up  his  abode  in  this  country. 
Upon  his  return  he  lived  with  his  first  wife  at  Chepstow 
for  some  months,  and  he  continued  substantially  to  live 
with  her  up  to  the  time  of  her  death,  in  1863,  though  in  the 
latter  part  of  her  life  he  spent  the  greater  part  of  his  time 
with  the  plaintiff,  with  whom  he  always  continued  his  con- 
nection from  the  time  of  his  return  to  England,  successfully 
concealing  it  from  his  wife  up  to  a  very  late  period,  when 
the  discovery  of  the  intimacy  is  stated,  as  mignt  have  been 
expected,  to  have  greatly  embittered  the  latter  days  of  her 
life.  A  second  child  of  this  illicit  connection,  the  defendant 
William  James  Alexander  Dorin,  was  born  in  1861,  and  the 
testator's  first  wife  having  died  in  April,  1863,  he  married 
the  plaintiff  on  the  29th  oi  April,  1864,  and  his  will,  which 
I  have  now  to  construe,  was  made  the  day  after  that  mar- 
riage, namely,  on  the  30th  of  April,  1864. 

It  is  clearly  proved  in  the  cause,  and  was  fully  admitted 
by  Mr.  Pearson,  as  counsel  for  the  grandson,  that  the  tes- 
tator always  acknowledged  the  two  defendants,  who  were 
his  illegitimate  children  by  the  plaintiff,  as  his  children.  He 
had  them,  in  fact,  baptized  as  such.  This  appears  by  the 
affidavit  of  Mr.  Bonus,  a  Roman  Catholic  priest,,  who  bap- 
tized the  children.  He  states  that,  according  to  the  rules 
and  practice  of  the  Roman  Catholic  Church,  illegitimate 
children  cannot  be  baptized  and  registered  in  their  father's 
name  without  his  consent ;  that  he  was  acquainted  with  the 
testator  and  with  the  plaintiff,  and  was  aware  that  they  had 
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cohabited  together  for  some  time,  but  had  not  then  been 
married,  and  that  the  testator  gave  him  a  written  authority 
to  register  the  children  in  his  name,  and  that  subsequently 
the  testator  had  freauently  acknowledged  that  he  was  the 
father  of  Charles  Aiexander  Dorin  and  of  William  James 
Alexander  Dorin,  and  made  no  concealment  of  the  fact. 
Then  he  proves  the  extracts  from  the  register  of  baptisms  at 
the  Roman  Catholic  Church,  Charles  Alexander  Dorin  hav- 
ing been  baptized  on  the  30th  of  November,  1858,  and  W.  J. 
A.  Dorin  on  the  26th  of  July,  1861. 

Then  there  is  the  affidavit  of  Mr.  Peter  Wood  and  Mr. 
Wharton  Wood,  who  say  they  were  intimately  acquainted 
with  the  testator  *from  the  time  of  his  return  from  [470 
India  until  his  death,  and  they  attended  the  plaintiff  profes- 
sionally upon  the  birth  of  W.  J.  A.  Dorin,  and  that  the 
testator  always  acknowledged  both  the  children  to  be  his 
own,  and  treated  them  in  all  respects  as  though  they  had 
been  his  legitimate  issue.  Mr.  Duval  also  testifies  to  the 
fact  that  the  testator  treated  both  the  children  as  though 
they  had  been  his  legitimate  issue,  and  always  acknowl- 
edged them  to  be  his,  and  treated  them  with  great  affection ; 
and  evidence  quite  as  strong  in  support  of  these  children 
having  been  acknowledged  by  the  testator  as  his  own  is 
given  m  the  affidavits  of  Mr.  Salter  and  Mr.  Miller. 

Under  these  circumstances,  what  did  the  testator  mean  by 
the  expressions,  "our  children"  and  "my  children  by 
her?"  It  cannot  for  a  moment  be  doubted,  and  indeed  it 
was  fairly  admitted  by  Mr.  Pearson,  that  he  must  have  in- 
tended the  two  illegitimate  children  he  already  had  by  the 
plaintiff.  The  intention,  then,  being  clear,  it  is  the  duty  of 
the  court  to  carry  that  intention,  which,  as  Sir  Thomas 
Plumer  said,  is  the  polar  star  of  construction,  into  effect, 
if  it  can  do  so  without  infringing  any  principle  or  settled 
rule  of  law.  It  was  argued  that,  since  the  testator  had,  by 
marrying  the  mother  of  these  children,  put  himself  in  the 

Eosition  of  possibility  of  having  legitimate  children  by  her, 
is  will  must  necessarily  be  construed  as  having  such  chil- 
dren only  in  his  contemplation;  but  such  a  construction 
would,  in  my  opinion,  be  a  violation  of  his  language,  which 
to  my  mind  plainly  points  to  existing  and  not  to  future 
children,  though  future  children  might  well  be  included  in 
the  gift ;  and,  considering  the  number  of  years  the  connec- 
tion with  the  plaintiff  had  continued,  and  that  no  child  had 
been  bom  for  nearly  four  years,  it  is  most  improbable  that 
he  had  future  children  in  contemplation,  and  all  but  impos- 
sible that  he  had  such  children  exclusively  in  view. 
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The  law  is  clearly  settled  that  existing  illegitimate  chil- 
dren may  take  under  the  description  of  children  whenever 
it  can  be  ascertained  that  it  is  intended  that  they  should  do 
so.  The  great  leading  authority  on  this  subject  is  Wilkin- 
son  V.  Adam  (*),  which  is  the  one  principally  referred  to  in 
the  argument  on  both  sides.  In  that  case,  J.  Wilkinson  by 
4711  nis  will  devised  certain  estates  ''to  *the  use  and  be^ 
hoof  of  the  child  or  children  which  I  may  have  by  Ann 
Lewis  (who  now  lives  with  me),  to  be  divided  equally 
between  them,  share  and  share  alike,  and  his,  her,  or  their 
heirs  forever."  The  three  judges  who  sent  their  opinion  in 
that  case  to  the  Lord  Chancellor  stated  H:  "With  respect 
to  the  three  children  who  were  bom  before  the  making  of 
the  will,  the  depositions  prove  most  abundantly  that  they 
had  then  acquired  the  reputation  of  being  the  children  of 
the  testator  by  Ann  Lewis,  and  thinking,  for  the  reasons 
above  given,  that  they  were  the  intended  objects  of  the  tes- 
tator's  bounty,  we  think  that  they  are  intended  to  take  the 
real  estate  under  the  will  itself,  without  the  aid  or  explana- 
tion of  any  other  papers.  It  has  been  argued,  though  not 
much  pressed,  that  this  devise  applies  only  to  future  ille- 

Sitimate  children,  and  is  therefore  void;  out,  looking  to 
ifferent  parts  of  the  will,  we  think  it  clearly  appears  (if  that 
were  necessary)  that  the  testator  had  in  his  actual  contem- 
plation the  illegitimate  children  who  were  then  bom,  as  well 
as  those  whom  he  might  afterwards  have  by  Ann  Lewis. 
It  was  also  urged  that,  as  the  testator  republished  his  will 
after  the  death  of  his  wife,  and  when  the  event  of  his  marry- 
ing Ann  Lewis  was  thereby  brought  within  his  own  power, 
it  is  fairly  to  be  presumed  that  under  the  description  of  his 
children  by  Ann  Lewis  he  meant  such  children  as  he  might 
have  by  her  if  he  should  afterwards  marry  her;  but  we 
think  that  in  the  construction  of  this  devise  the  intention  of 
the  testator  is  to  be  collected  from  the  state  of  things  at  the 
time  when  he  made  his  will,  not  when  he  republished  it ; 
and  we  also  think  that  if  the  alteration  which  took  place  in 
the  interval  between  the  making  and  republishing  nis  will 
were  taken  into  the  account,  enough  would  still  remain  to 
show  that  his  illegitinjate  children  by  Ann  Lewis  were  the 
objects  whom  he  had  in  view." 

Then,  Lord  Eldon  says  (") :  "In  all  the  cases  that  I  have 
seen  having  relation  to  this  question,  the  illegitimate  chil- 
dren, if  they  were  to  take,  must  have  taken,  not  by  any 
demonstration  arising  out  of  the  will  itself,  but  by  the  effect 
of  evidence  dehors^  read,  or  attempted  to  be  read,  with  a 

(»)  1  V.  t  B.,  422.  O  1  V.  A  B.,  460.  («)  1  V.  A  B.,  462. 
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view  to  establish,  not  out  of  the  contents  of  the  will  but  by 
something  extrinsic,  who  were  intended  to  be  the  devisees ; 
and  if  my  judgment  upon  this  case  *is  supposed  to  [472 
rest  upon  any  evidence  out  of  the  will  except  that  which 
establishes  the  fact  that  there  were  individuals  who  had 
gained  by  reputation  the  name  and  character  of  his  children, 
that  conclusion  is  drawn  without  sufficient  attention  to  the 

f rounds  on  which  the  judgment  is  formed;  my  opinion 
eing,  that,  taking  the  fact  as  established  that  there  were 
children  who  had  gained  the  reputation  of  being  his  children, 
it  does  necessarily  appear  on  tne  will  itself  that  he  intended 
those  children.  If  that  principle  is  just,  and  this  case  falls 
within  its  reach,  all  the  cases  cited  are  inapplicable  to  this." 
It  is  said  that  the  case  of  Beachcroft  v.  Beachcroft  (')  is 
no  longer  law ;  but  I  do  not  agree  with  that.  Sir  Thomas 
Plumer,  V.C.,  says  in  that  case  (') :  "In  construing  a  will, 
the  intention  is  the  polar  star,  and  to  discover  tnat,  the 
words  and  context  of  the  will  must  be  considered ;  but  if 
there  is  a  latent  ambiguity,  evidence  is  admissible  to  show 
who  the  testator  was  in  the  habit  of  considering  in  the 
character  described  in  his  will.  I  know  of  no  rule  which 
prevents  illegitimate  children  claiming  under  a  class  or  de* 
scription  as  well  as  anv  other  stranger.  Such  children  are 
not  prohibited  from  taking,  as  by  the  civil  law,  and  I  see  no 
reason  to  prevent  them  taking  under  a  general  description. 
It  is  immoral  to  become  the  father  of  such  children,  but 
having  them,  it  is  a  duty  to  provide  for  them ;  it  would  be 
an  aggravation  of  the  father's  fault  not  to  do  so,  and,  in- 
deed oy  several  statutes,  a  putative  father  is  compellable  to 
provide  for  them." 

In  Lepine  v.  Bean  (*),  the  testator,  William  Bean,  gave 
his  real  and  personal  estate  to  trustees  on  trust  to  pay  the 
income  to  his  "dear  wife  Margaret  Bean"  for  life,  provided 
she  should  so  long  continue  his  widow  and  unmarried,  and 
after  her  death,  or  second  marriage,  upon  trust  to  divide  the 
estate  between  all  his  children  in  equal  shares.  The  testator 
was  not  married  to  Margaret  Bean,  but  he  had  a  wife 
named  Elizabeth  Bean  living ;  he  had  had  no  children  by 
her,  and  had  always  lived  apart  from  her,  and  she  was 
seventy  years  of  age.  Margaret  Bean,  on  the  contrary,  had 
always  Uved  with  the  testator,  and  was  recognized  as  his 
wife ;  and  he  had  had  four  children  by  her,  two  of  whom 
had  died  before  the  date  of  the  *will ;  one  was  then  [473 
alive,  and  the  fourth  was  born  afterwards.  These  children 
were  all  baptized  in  the  name  of  the  testator,  and  were 

0)  1  MadA,  480.  («)  1  Madd.,  489.  (»)  Uw  Rep.,  10  Eq.,  160. 
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always  known  by  his  name.  There  the  Master  of  the  EoUs 
held  that  Margaret  Bean  was  entitled  to  the  income  of  the 
estate  for  life  if  she  continued  unmarried,  and  after  her 
death  the  estate  would  devolve  on  the  child  of  the  testator 
and  Margaret  Bean  who  was  living  at  the  date  of  the  will. 

Groolc  V.  Hill  (*)  was  a  case  upon  appeal  from  a  decision 
of  Vice-Chancellor  Stuart.  There  the  testator  gave  certain 
leasehold  estates  in  trust  for  his  daughter  Mary,  the  wife  of 
his  son-in-law,  John  Crook,  for  life,  and  after  ner  death  for 
such  of  her  children  as  she  should  appoint  by  will,  and  in 
default  of  appointment,  for  her  children  who  should  attain 
twenty-one.  The  testator's  daughter  Mary  had,  with  his 
consent,  ffone  through  the  ceremony  of  marriage  with  John 
Crook,  who  had  been  her  deceased  sister's  husband.  There 
were  two  children  of  this  marriage  bom  before  the  date  of 
the  will,  who  were  recognized  as  his  grandchildren,  and  at 
the  time  of  making  the  will  the  testator's  daughter  was 
enceinte  of  another  child  who  was  born  after  the  testator's 
death.  The  Lords  Justices  held  (reversing  the  decision  of 
Vice-Chanceller  Stuart),  that  the  two  eldest  children  were 
entitled  to  take  under  the  gift  to  children,  but  gave  no 
opinion  as  to  whether  the  cmld  bom  after  the  date  of  the 
will  could  also  take.  The  decision  was  affirmed  by  the 
House  of  Lords  ("). 

I  may  also  mention  my  own  decision  in  the  recent  case  of 
In  re  Br  own!  s  Trust  i^).  In  that  case  a  fund  was  given  by 
the  testator  to.  trustees  to  pay  the  dividends  to  his  daughter 
for  life,  and  then  to  transfer  the  capital  equally  amongst  all 
the  children  of  his  daughter,  whether  by  ner  present  puta- 
tive husband  or  by  any  other  person  whom  she  might  marry. 
The  testator's  daughter  had  been  living,  with  his  knowledge, 
with  a  gentleman  to  whom  she  was  afterwards  married,  and 
she  had  one  son  by  that  person,  who  was  bom  four  years 
before  the  date  of  tne  will,  and  was  known  by  the  testator 
to  be  illegitimate,  and  acknowledged  by  him  as  nis  grandson. 
I  held  in  that  case  that  the  illegitimate  son  was  entitled  ab- 
solutely to  the  capital.  These  authorities  clearly  establish 
474]  that  illegitimate  *children  may  take  under  the  de- 
scription of  the  children  of  a  particular  person  when  they 
have  acquired  the  reputation  or  character  of  being  so,  and 
the  court  is  satisfied  of  the  intention  of  the  testator  that  they 
should  take.  Both  these  requisites  are,  in  my  opinion,  com- 
pletely fulfilled  in  the  present  case,  and  I  am  therefore  of 
opinion  that  the  defendants,  who  are  the  illegitimate  chil- 

(')  Law  Reports,  6  Ch.,  311.  (•)  Law  Rep.,  6  H.  L.,  265. 

(»)  Law  Rep.,  16  Eq.,  239. 
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dren  of  the  testator  by  the  plaintiff,  answer  the  description 
of  "our  children"  and  "my  children  by  her,"  that  is,  the 
plaintiff,  his  wife. 

But  it  was  contended  by  Mr.  Pearson  that  the  effect  of 
giving  the  property  to  the  two  children  would  be  to  exclude 
anjr  leritimate  children  of  the  testator's  marriage  with  the 
plaintiff ;  but  that  would  not  have  been  so,  for  there  is  no 
rule  which  prevents  illegitimate  and  legitimate  children  tak- 
ing together  as  a  class  where  it  is  intended  that  thev  should 
do  so.  In  this  case  the  words  of  the  will  are  sufficient  to 
include  the  future  children,  and  they  might  therefore  have 
taken  if  there  had  been  any. 

In  the  case  of  Wilkinson  v.  Adam{^\  the  judges  said  this : 
"It  has  been  urged  against  this  construction  of  t!he  devise  in 
favor  of  the  illegitimate  children,  that,  whatever  the  inten- 
tion of  the  testator  might  be,  it  was  at  least  a  possible  event 
that  the  testator  might  survive  his  wife  and  marry  Ann  Lewis, 
and  have  children  by  her ;  in  which  event  those  legitimate 
children  would  answer  the  description  of  the  testator's  chil- 
dren by  Ann  Lewis,  and  must  necessariljjr  take  under  the 
will ;  and  that  it  is  an  established  and  inflexible  rule  of  law 
that  legitimate  and  illegitimate  children  cannot  take  together 
under  tne  general  description  of  children.  We  will  taKe  the 
former  part  of  this  proposition  to  be  true,  and  we  think  it 
is  so.  It  was  possiole  that  the  testator  might  outlive  his 
wife,  and  Marry  Ann  Lewis,  and  have  legitimate  children  by 
her:  the  words  of  the  devise  are  large  enough  to  include 
such  children;  and  there  appears  no  express  intention  to 
exclude  them,  though  probably  the  testator  had  them  not  in 
contemplation.  We  incline  to  think,  therefore,  that  such 
children  would  take  under  the  devise ;  but  the  conclusion 
drawn  from  thence,  that  under  the  circumstances  of  this  case 
the  illegitimate  children  cannot  take  with  them,  is  not,  as  we 
think,  well  founded.  We  think  that  the  illegitimate  chil- 
dren *take,  because  they  were  clearly  meant;  and  [475 
that  if  illegitimate  children  of  the  description  above  men- 
tioned would  also  take,  it  is  because  the  words  are  large 
enough  to  reach  them,  and  the  testator  expressed  no  intention 
to  exclude  them,  though  he  did  not  contemplate  their  exist- 
ence. When  bom  they  would  answer  the  aescription  of  his 
children  by  Ann  Lewis ;  and  being  born  in  marriage,  though 
after  the  will,  the  devise  would  as  to  them  be  free  from  all 
legal  objection." 

They  then  refer  to  Cartvyright  v.  Vawdryj^)  and  Kenebel 
V.  8cTafton(^\  to  show  that  a  contrary  doctrine  is  not  estab- 

0)  1  V.  4  B.,  454.  (*)  6  Ves.,  580.  (•)  2  East,  680. 
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lished  by  those  cases,  and  they  then  say  (') :  "But  if  it  is im 
established  and  inflexible  rule  that  legitimate  and  illegiti- 
mate children  can  in  no  case  take  together  under  the  descrip- 
tion of  children,  we  should  rather  to  disposed  to  say,  in  the 
present  case,  that  legitimate  children  could  not  take,  not- 
withstanding the  generality  of  the  words,  than  that  illegiti- 
mate children  should  be  excluded,  to  the  disappointment  of 
the  clear  and  manifest  intention  of  the  testator.  It  is  observ- 
able that  in  the  present  case  there  are  no  legitimate  children 
to  contend  with  the  illegitimate ;  but  we  have  reasoned  it  on 
the  supposition  that  there  were  both ;  as  much  of  the  argu- 
ment was  founded  on  the  possibility  of  that  event." 

In  Owen  v.  Bryant  (*),  Ix)rd  Cranworth  says :  "  I  reject  the 
notion  of  there  being  a  rule  that  illegitimate  children  cannot, 
under  any  circumstances,  participate  with  legitimate  chil- 
dren in  the  benefit  of  a  gift  or  bequest  to  childrengenerally;" 
and  in  Hill  v.  Orook(^\  before  the  House  of  S)rds,  liord 
Chelmsford  says:  "I  know  of  no  objection  in  law  to  a' gift 
to  children  with  a  clear  intention  that  it  shall  apply  to  ex- 
isting  iUe^timate  children,  being  so  applied,  although  after- 
bom  illegitimate  children  must  be  excluded,  and  the  gift  be 
extended  to  future  legitimate  children." 

I  consider,  therefore,  that  I  am  warranted  by  authority, 
as  I  think  I  am  clearly  by  principle,  in  saying,  as  I  do,  that 
the  future  children  of  the  testator  and  the  plaintiff,  if  there 
had  been  any,  would  have  been  included  in  this  gift 
476]  *There  must,  therefore,  be  a  declaration  that  the  two 
infant  children  are  the  objects  of  the  power  of  appointment 
given  to  the  plaintiff,  and  that  they  take  as  the  cmldren  of 
tne  testator  by  her  in  default  of  her  executing  the  power. 
A  contrary  intention  would  leave  these  children,  who  are 
clearly  shown  to  have  been  the  primary  objects  of  the  testa- 
tor's  affection,  destitute,  and  would  also  have  the  effect  of 
making  him  die  intestate  as  to  the  corpus  of  the  estate,  which 
it  is  quite  clear  he  did  not  intend  to  do. 

Solicitors  for  the  plaintiff:   Messrs.  Freshfields  <fe  Wil- 
liams, 
Solicitor  for  the  defendants :  Mr.  /.  B.  Batten. 


(>)  1  V.  4  B.,  467.  O  2  D.  M.  A  G., 
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[Law  Reports,  17  Equity  Cases,  617.] 
V.-C.M.,  Feb.  14,  1874. 

*  Wilson  v.  Thornbury.  [517 

[1871     W.     251.] 

Prodttdion  of  DocumenU — Comparvton  of  Randwriting — Cliecka — Signaiures 
alleged  to  be  Torgeriet. 

In  a  snit  m  which  tlie  genineness  of  the  signature  of  a  testator  to  a  certain  docu- 
ment was  one  of  the  issues  to  be  tried,  the  defendant  was  ordered  to  produce  on  affi- 
davit any  checks  in  his  possession  signed  by  the  testator  between  specified  dates. 
The  defendant  produced  a  great  number  of  checks,  stating  in  his  affidavit  that  they 
were  all  the  checks  in  his  possession  signed  by  the  testator,  but  that  he  had  other 
checks  drawn  on  the  testator's  bankers,  which  he  did  not  produce  because  they  were 
forgeries : 

Meld,  that  the  plaintiffs  were  not  entitled  to  any  further  particulars,  or  to  produc- 
tion of  the  checks  alleged  to  be  forged. 

Qttwe,  whether  a  document  reqiured  only  for  comparison  of  handwriting  is  a  rele- 
vant document  which  a  defendant  is  bound  to  specify  or  produce. 

This  was  an  adjourned  summons,  upon  the  application  of 
the  plaintiffs,  to  consider  the  sufficiency  of  an  affidavit  of  the 
defendant  David  Peatherby  Thornbury  as  to  the  documents 
in  his  possession  or  power  relating  to  the  matters  in  question 
in  this  cause,  pursuant  to  an  order  dated  the  5th  of  Decem- 
ber, 1873. 

The  bill  was  filed  by  William  Wilson  and  Mary  Ann,  his 
wife  (formerly  Mary  Ann  Cook),  against  the  representatives 
of  David  Thornbury,  the  testator  in  the  pleadings  mentioned, 
claiming  to  be  entitled  to  a  piece  of  land  and  the  house  built 
thereon,  the  money  for  building  which  was  alleged  to  have 
been  given  to  the  plaintiff  Mary  Ann  Wilson  by  tne  testator ; 
or  that  she  might  oe  *declared  entitled  to  the  sum  of  [518 
£600,  which  was  so  alleged  to  have  been  given  for  the  pur- 
pose of  erecting  such  house. 

The  plaintiff  Marv  Wilson  was  formerly  the  wife  of  W. 
Cook,  deceased,  and  she  and  her  husband  resided  with  the 
testator,  the  plaintiff  acting  as  the  testator's  housekeeper. 
The  case  made  by  the  bill  was,  that  the  testator  had  talken 
over  from  W.  Cook  a  farm  occupied  by  him,  and  was  in- 
debted to  W.  Cook,  in  respect  of  tne  farming  stock  and  other 
matters  connected  with  the  farm,  in  a  sum  of  about  £1,400. 
That  £900  of  this  money  had  been  secured  to  W.  Cook  by 
the  testator's  bond,  which  had  been  paid  by  his  representa- 
tives since  his  death,  and  that  the  testator  had  signed  the 
following  document,  dated  the  12th  of  September,  1864,  which 
accounted  for  the  remaining  £600 : 

''Memorandum,  that  I  have  this  day  received  from  Mr. 
Hunt  and  Mr.  Cook  the  sum  of  £500,  the  said  sum  to  be  paid 
9  Eno.  Rep.  81 
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by  me  into  the  bank  for  the  purpose  of  building  or  buying 
a  house  for  the  said  W.  Cook.  I  also  agree  to  pay  him  £o 
per  cent,  interest  on  the  said  sum." 

The  defendants  gave  an  entirely  different  account  of  the 
transactions  and  dealings  between  the  testator  and  W.  Cook, 
alleging  that  the  plaintiffs'  statements  were  incorrect ;  and 
they  also  averred  that  the  signature  to  the  memorandum  of 
the  12th  of  September,  1864,  was  a  forgerv. 

The  plaintins  desired  to  inspect  checks  and  documents 
signed  oj  the  testator,  for  the  purpose  of  comparing  the 
handwriting,  and  by  an  order  made  in  Chambers  on  the  5th 
of  December,  1873,  the  defendants  were  ordered  to  file  a  full 
and  sufficient  affidavit,  stating  whether  they,  or  either  of 
them,  had  in  their  possession  or  power  any  and  what  checks 
drawn  by  David  Thornbury,  the  testator  in  the  pleadings 
named,  between  the  years  1861  and  1870  inclusive,  and  the 
defendants  were  ordered  to  produce  for  inspection  such  doc- 
uments, except  such  of  the  same,  if  any,  as  they,  or  any  or 
either  of  them,  might  by  affidavit  object  to  produce. 

The  affidavit  of  the  defendant  David  F.  Thornbury,  the 
son  of  the  testator,  was  to  this  effect :  "I  have  in  my  pos- 
session or  power  the  checks  drawn  by  David  Thornbury,  the 
testator,  between  the  years  1861  and  1870  inclusive,  of  which 
519]  a  list  is  *contained  in  the  schedule  hereto.  And  I  fur- 
ther say  that  I  have  not  now,  and  never  had,  in  my  posses- 
sion, custody,  or  power,  any  check  or  checks  drawn  by  D. 
Thornbury  between  the  years  1861  and  1870,  other  than  and 
except  the  checks  set  forth  in  such  schedule.  I  have  in  my 
possession  other  checks  di-awn  upon  the  bankers  of  the  tes- 
tator, but  the  signatures  to  them  are  forgeries,  and  therefore 
I  do  not  produce  them."  The  schedule  contained  a  list  of 
about  130  checks. 

Mr.  Cotton^  Q.C.,  and  Mr.  Gardiner j  for  the  plaintiffs: 
We  submit  that  under  the  order  for  the  production  we  have 
a  right  to  see  all  the  checks  purporting  to  be  signed  by  the 
testator.     The  defendant  refuses  production  of  some  on  the 

f  round  that  they  are  forgeries.  The  bankers  must  have 
elieved  them  all  to  be  genuine  signatures  when  they  paid 
the  money ;  but  even  if  they  should  turn  out  to  be  forgeries, 
it  may  be  of  the  greatest  importance  to  us,  for  the  purpose 
of  ascertaining  the  genuineness  of  the  signature  to  the  par- 
ticular document  impeached,  that  we  should  see  all  the  sig- 
natures purporting  to  be  by  the  testator.  The  defendants 
do  not  actually  accuse  us  of  committing  forgery  in  respect 
of  these  checks,  and  we  might  prove  upon  the  evidence  of 
the  alleged  foi-geries  that,  at  any  rate,  tne  crime  of  forgery 
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does  not  attach  to  us.  If  they  sav  that  the  order  for  pro- 
duction of  documents  does  not  include  the  checks  alleged  to 
be  forgeries,  we  ought  to  have  another  order  to  include  what 
we  are  justlj  entitled  to.  We  are  entitled  to  every  docu- 
ment ever  signed  by  the  testator  relating  to  the  matters  in 
question  in  the  suit. 

This  lady  having  now  married  a  second  time,  and  her 
husband  being  a  very  respectable  man,  it  is  of  the  highest 
importance  that  her  character  should  be  cleared  from  the 
imputation  cast  upon  her  by  the  defendants,  and  every  doc- 
ument which  can  in  any  manner  serve  to  discover  the  truth 
ought  to  be  produced. 

Mr.  Olasse^  Q.C.,  and  Mr.  Hemming^  for  the  defendants  : 
The  order  made  upon  the  defendants  was,  that  they  should 
state  whether  they  had  in  their  possession  any  and  what 
checks  drawn  by  the  testator  between  the  years  1861  and 
1870  inclusive,  and  that  they  should  produce  such  docu- 
ments, except  such  as  they  *might  by  affidavit  object  [520 
to  produce.  In  answer  to  this,  we  say  that  we  have  pro- 
duced all  the  checks  signed  by  the  testator  between  the 
years  1861  and  1870;  but  the  checks  which  have  forged 
signatures  attached  to  them  are  not  checks  signed  by  the 
testator,  but  they  are  checks  signed  by  some  other  person, 
consequently  they  do  not  come  within  the  terms  of  the 
order.  The  question,  whether  the  particular  memorandum 
of  the  12th  of  September,  1864,  is  a  forgery  or  not,  is  an 
issue  in  the  cause,  and  the  plaintiffs  have  no  right  to  intro- 
duce a  number  of  other  issues  as  to  whether  other  checks 
are  forgeries.  It  is  an  entire  error  to  suppose  that  a  plaintiff 
is  entitled,  for  the  purpose  of  comparing  handwnting,  to 
have  production  of  every  document  signed  by  the  person 
whose  handwriting  is  in  dispute ;  and  still  less  is  he  entitled 
to  production  of  documents  whose  genuineness  is  disputed. 
Upon  the  examination  of  witnesses  orally,  under  the  16  & 
16  Vict.  c.  86,  the  mere  circumstance  of  a  document  being 
put  into  a  witness'  hands  by  the  party  examining  him  in 
chief,  for  the  purpose  of  verifying  the  handwriting,  does  not 
entitle  the  other  side  to  inspect  the  document :  Lord  v.  Col- 
vin  (*).  By  the  27th  section  of  the  Common  Law  Procedure 
Act  (17  &  18  Vict.  c.  125),  it  is  enacted  that  comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfaction 
of  the  judge  to  be  genuine,  shall  be  permitted  to  be  made 
by  witnesses ;  and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 

(1)5D.M.  AG.,  47. 
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writing  in  dispute.  If  we  were  at  the  hearing — ^and  in  this 
case  the  witnesses  will  be  examined  orally — a  document  not 
proved  to  the  satisfaction  of  the  judge  to  be  genuine  could 
not  be  submitted  to  the  witnesses.  It  is  denied  that  these 
checks  are  genuine,  and  the  judge  could  not  try  that  issue. 
It  stands  to  reason  that  for  the  purpose  of  proving  a  signa- 
ture to  be  genuine  it  must  be  compared  with  a  signature 
admitted  to  be  genuine,  not  with  a  forged  or  disputed  signa- 
ture. The  effect  of  producing  the  checks  alleged  to  be 
forged  would  be  to  raise  an  issue  upon  every  doubtful  sig- 
nature, and  have  evidence  produced  before  the  hearing  to 
prove  whether  it  is  genuine  or  not.  Surely  the  defendants 
are  not  to  be  subjected  to  that.  One  issue  of  forgery  is 
521]  enough  to  trv.  We  have  already  produced  *130 
checks  admitted  to  T^e  genuine,  and  certified  to  be  so  by  an 
expert.  These  checks  extend  to  a  time  long  before  and 
after  the  date  of  the  document  alleged  to  be  forged,  and 
there  are  ample  means  of  deciding  the  auestion.  The  idea 
of  using  a  disputed  document  to  prove  nandwriting  is  con- 
trary to  every  principle  of  evidence.  Moreover,  this  ques- 
tion has  been  already  decided,  for  when  the  production  of 
documents  was  sought  by  the  plaintiffs,  your  nonor  refused 
to  make  an  order  for  production  of  all  the  documents 
asked  for,  and  it  was  only  by  something  like  consent  that 
the  order  was  made  in  this  limited  form  for  productioji  of  the 
checks  between  1861  and  1870.  This  order  we  have  strictly 
fulfilled.  The  other  checks  are  not  documents  relevant  to 
the  question  at  issue,  in  the  sense  that  they  are  documents 
proper  for  production  in  the  suit. 

Mr.  Cotton^  in  reply. 

Sir  R.  Malins,  V.C.  :  The  case  is  this:  The  plaintiff, 
Mary  Ann  Wilson^  who  is  now  the  wife  of  Mi;.  Wilson,  was 
housekeeper  to  the  testator,  David  Thomburv.  She  alleges 
that  her  master  gave  her  certain  property.  She  says  he  was 
indebted  to  her  former  husband,  Mr.  Cook,  in  a  sum  of  JESOO, 
and  some  arrangement  was  made  that  she  was  to  have  a 
house  built  for  her  instead  of  receiving  the  money ;  and  that 
this  arrangement  was  carried  out  on  tne  12th  of  September, 
1864,  when  the  testator  signed  the  following  document : 
"Memorandum,  that  I  have  this  day  received  from  Mr. 
Hunt  and  Mr.  Cook  the  sum  of  £600,  the  said  sum  to  be 

Eaid  bv  me  into  the  bank  for  the  purpose  of  building  a 
ouse  for  the  said  W.  Cook.     I  also  agree  to  pay  Mm  SR 
per  cent,  interest  on  the  said  sum." 

If  the  signature  of  the  testator  to  that  memorandum  is 
genuine,  then  there  can  be  no  doubt  the  plaintiff  wall  have 
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made  out  her  case ;  but  it  is  alleged  by  the  defendants  to  be 
a  forgery.  They  accuse  the  plaintifif,  therefore,  of  commit- 
ting a  forffery.  It  is  of  the  highest  importance  that  the 
truth  should  be  ascertained.  The  plaintiff  has  now  married 
again,  and  her  husband  is  a  butcher  m  the  city  of  Lincoln,  and 
it  is,  therefore,  an  important  question  of  character.  I  should 
have  been  well  pleased  if  Mr.  Thornbury,  *though  [522 
entertaining  a  belief  that  the  woman  has  supported  her  de- 
mand by  forgery,  had  produced  the  documents,  and  had 
done  all  in  his  power  to  assist  in  ascertaining  the  truth.  I 
think,  as  this  is  a  matter  of  character,  I  should,  in  his 
place,  have  said,  ''You  may  see  all  the  checks  in  my 
possession  if  there  is  any  probability  of  the  truth  being 
thereby  discovered."  He  has,  however,  produced  a  bundle 
of  about  130  checks,  which  are  admitted  to  be  genuine ;  but 
then  he  says :  "I  have  in  my  possession  other  checks  dmwn 
upon  the  bankers  of  the  testator,  but  the  signatures  to  them 
are  forgeries,  and  therefore  I  do  not  produce  them."  He 
does  not  say  that  these  checks  are  forged  by  the  plaintiff, 
but  onlj^  that  they  are  forgeries.  I  can  see  plainly  tnat  their 
production  may  be  of  great  importance,  because  it  is  possible 
that  the  defendant  may  be  mistaken  in  thinking  tney  are 
forgeries,  and  they  may  turn  out  to  be  genuine.  The 
bankers,  at  any  rate,  seem  to  have  acted  upon  them,  and  to 
have  paid  them,  believing  them  to  be  genuine ;  and  though 
upon  examination  they  may  now  believe  the  checks  to  be 
forgeries,  they  might  not  be  able,  upon  cross-examination, 
to  substantiate  that  allegation.  Therefore  the  production 
of  these  checks  may  be  of  the  greatest  importance  to  the 
plaintiff,  and  I  should  be  pleased  if  no  objection  were  raised 
to  their  production  ;  but  this  has  not  been  acceded  to,  and 
the  question  has  now  been  argued,  and  I  must  decide  the 
riffhts  of  the  parties. 

The  question  rests  upon  a  broad  and  general  principle 
that  every  one  has  a  right  to  the  production  of  all  docu- 
ments relating  to  the  matters  in  question  in  the  suit,  and  it 
is  said  that  these  checks  do  relate  to  the  matters  in  question 
in  the  suit.  But  if  this  argument  were  valid,  all  documents 
relating  to  the  estate  of  the  testator  which  he  has  signed 
may  be  ordered  to  be  produced  for  comparison  of  signature. 
I  am  not  quite  satisfied  that  the  order  t  have  alreaay  made 
for  production  could  be  supported  as  an  adverse  order,  but 
I  am  satisfied  there  have  been  produced  a  sufficient  number 
of  checks  for  comparison  in  order  to  ascertain  the  genuine- 
ness of  these  documents.  It  appears  that  Mr.  Netherclift, 
the  expert,  has  been  called  in,  and  having  examined  a  great 
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number  of  the  checks,  he  ha«  declared  that  those  which  the 
defendant  has  consented  to  produce  are  all  genuine,  but  it 
is  said  that  he  considers  the  other  checks  forgeries.  The 
523]  documents  now  produced  are  *documents  both  before 
and  after  the  date  of  tne  memorandum,  and  I  cannot  help 
thinking  the  plaintiff  has  had  inspection  of  a  sufficient 
number  already  to  settle  the  question  upon  the  genuineness  of 
this  document ;  but  what  I  have  now  to  decide  is,  whether 
the  plaintiff,  as  a  matter  of  rights  is  entitled  to  call  for  the 
production  of  these  checks,  which  are  said  to  be  forgeries; 
and  I  cannot  see  that  she  is.  The  section  of  the  Common 
Law  Procedure  Act  referred  to  enacts  that  *' comparison  of 
a  disputed  writing  with  any  writing  proved  to  the  satisfac- 
tion of  the  judge  to  be  genuine  shall  be  permitted  to  be  made 
by  witnesses."  But  it  is  said  these  are  not  admitted,  but 
proved  to  be  inadmissible,  and  therefore  that  they  could  not 
De  used  as  evidence  of  handwriting,  I  think  that  would  be 
so.  Therefore,  if  the  defendant  says  they  are  not  in  the 
handwriting  of  the  testator,  they  must  be  proved  to  be  so 
before  they  can  be  used.  If  the  bankers  say  they  are  not 
in  his  handwriting,  they  may  be  asked,  "Did  you  pay  the 
checks,  and  do  you  now  believe  them  to  be  his  signature?" 
Then  they  would  state  why  they  had  altered  their  opinion. 
This  course  could  not  be  taken  without  the  production  of 
the  checks  alleged  to  be  forgeries.  Therefore  it  is,  as  I  said, 
of  the  greatest  importance  to  the  plaintiff  that  they  should 
be  produced.  But  still  the  question  remains,  whether,  at 
this  stage  of  the  cause,  I  can  order  production.  If  I  do 
not,  the  cause  will  come  to  a  hearing  without  such  produc- 
tion. Still,  I  do  not  think  myself  warranted  in  making 
the  order ;  and  I  decide  in  this  manner  with  satisfaction,  be- 
cause it  would  be  laying  down  a  rule  that  everything  a  man 
had  ever  signed  should  be  produced  in  such  cases;  and 
secondly,  the  object  may,  I  think,  be  attained  by  giving 
notice  to  the  defendant  to  produce  at  the  hearing  such  docu- 
ments as  may  be  required  ;  then,  if  they  are  not  produced, 
it  will  be  a  circumstance  against  him.  Therefore,  on  the 
whole,  I  come  to  the  conclusion  that  I  cannot  order  these 
documents  to  be  produced. 

As  to  the  q^uestion  of  costs,  I  shall  reserve  that  until  the 
hearing,  and  if  it  turns  out  then  that  these  documents  are 
of  use,  I  shall  deal  with  the  costs  in  a  different  manner  from 
what  I  should  now  do. 

Solicitors  for  the  plaintiff :  Messrs.  Swann  &  Co. 

Solicitors  for  the  defendants:  Messrs.  Collier- Br istowe^ 
Withers  <£•  liussell. 
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*HuLL  V.  Christian.  [546 

[1861     H.     160.] 
Will — Construction — AnnuUy  to  Trtuttee — Gift  coupled  tnth  Duty. 

A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should  continue  to  execute  the 
office  of  trustee : 

Held,  to  determine  on  the  cesser  of  active  trusts  by  the  payment  of  the  whole  of 
the  trust  property  to  a  person  absolutely  entitled,  without  a  devolution  of  the  office 
of  trustee  on  any  other  person. 

This  was  a  petition  by  the  plaintiff  in  the  suit  for  payment 
out  of  court  of  a  fund  standing  to  the  credit  of  the  cause. 

The  suit  was  instituted  in  the  year  1861  for  the  adminis- 
tration *of  the  estate  of  the  plaintifrs  great-aunt,  Sarah  [547 
Kowe,  who  died  in  1847,  and  by  her  will,  which  was  dated 
the  20th  of  July,  1841,  after  directing  the  payment  of  her 
debts,  funeral  and  testamentary  expenses  out  of  her  per- 
sonal estate,  and  bequeathing  certain  legacies  and  annuities, 
amongst  which  was  an  annuity  of  £100  to  the  defendant 
William  Wareing(whom  she  also  appointed  one  of  her  trus- 
tees) so  long  as  he  should  continue  to  execute  the  office  of 
trustee  under  her  will,  gave  all  her  property,  both  real  and 
personal,  to  her  trustees  upon  certain  trusts,  under  which, 
in  the  events  which  happened,  the  plaintiff  became  abso- 
lutely entitled  beneficially  on  attaining  her  age  of  twenty- 
one  years,  which  event  took  place  on  the  14th  of  August, 
1873. 

The  residuary  estate  of  Sarah  Rowe  had  been  from  time  to 
time  paid  into  court  to  the  credit  of  the  cause  as  it  was  re- 
alized, and,  subject  to  certain  allowances  made  for  the  main- 
tenance of  the  plaintiff  during  her  minority,  and  to  the 
payment  of  such  annuities  as  remained  subsisting,  including 
that  of  Mr.  Wareing,  had  been  accumulated. 

By  an  order  of  the  19th  of  March,  1^68,  made  on  further 
consideration,  it  was,  amongst  other  things,  ordered  that  a 
sum  of  £3,333  6^.  8d.  should  be  set  apart  to  answer  the  an- 
nuity of  Mr.  Wareing.  There  was  no  other  annuity  now 
subsisting,  but  Mr.  Wareing  was  still  living. 

The  petition  asked  that  this  fund  of  £3,333  6^.  Sd.  might 
be  paid  out  to  the  plaintiff  together  with  the  other  funds  in 
court. 

Mr.  Glasse,  Q.C.,  and  Mr.  North,  for  the  petitioner  :  The 
plaintiff  is  now  entitled  to  receive  the  testatnx's  estate,  and 
the  trusts  of  the  will  have  entirely  ceased.  Mr.  Wareing's 
annuity  has  consequently  expired  also. 
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Mr.  Cotton^  Q.C.,  and  Mr.  Cozens-Hardy^  for  Mr.  Ware- 
ing  :  The  annuity  is  not  given  for  Mr.  Wareing's  trouble  in 
executing  the  trusts  of  tne  will,  and  is  independent  of  any- 
active  duties  he  might  have  to  perform.  He  continues  to  be 
a  trustee  till  his  death,  or  till  some  other  person  has  been 
appointed  in  his  place  and  on  his  retirement.  The  question, 
moreover,  has  been  adjudicated  upon  by  the  order  on  fur- 
548]  ther  consideration  directing  the  setting  *apart  of  the 
£3,333  Qs,  8rf.  at  a  time  when  all  active  duties  as  trustee 
had  practically  ceased.  Even  in  Baker  v.  Martin  ('),  where 
the  annuity  was  expressly-  stated  to  be  for  the  annuitant's 
trouble,  the  duty  of  showmg  affirmatively  that  the  duties  of 
the  trusteeship  had  ceased  was  thrown  upon  the  party  claim- 
ing under  that  supposition. 

Mr.  Olasse^  in  reply,  referred  to  Henrion  v.  Bcniham  ('), 
and  said  that  the  ratio  decid^endi  of  Baker  v.  Martin  was 
that  there  were  assets  outstanding. 

Sir  R.  Malins,  V.C:  I  am  very  sorry  that  the  petitioner 
should  think  it  worth  while  to  disturb  the  arrangement  made 
by  the  order  of  the  19th  of  March,  1868.  But  still,  however 
wealthy  she  may  be,  she  is  entitled  to  have  her  rights  deter- 
mined, and  I  have  to  decide  the  question  whether  the  annu- 
ity has  ceased  or  not. 

The  annuity  was  given  to  Mr.  Wareing  so  long  as  he 
should  continue  to  execute  the  office  of  trustee.  He  executed 
the  office  from  1847  till  the  present  time,  when  every  trust 
has  come  to  an  end.  There  is  no  ground  for  any  suggestion 
that  there  is  any  other  trust  property  than  that  represented 
bv  the  fund  in  court,  and  the  trusts  are  entirely  at  an  end. 
Now,  what  is  the  meaning  of  the  expression?  Surely  from 
its  very  words  it  implies  remuneration  of  service  to  be  ren- 
dered, and  when  the  trouble  ceases  the  remuneration  must 
also  cease.  I  must,  therefore,  come  to  the  conclusion  that 
the  annuity  was  to  continue  so  long  only  as  Mr.  Wareing 
should  continue  to  have  the  trouble  of  executing  the  trusts 
of  the  will.  Mr.  Cotton  admits  that  if  he  had  resigned  the 
trusteeship  the  annuity  must  have  ceased.  But  anotlier  way 
of  terminating  the  trusteeship  was  by  the  cessation  of  the 
duties  of  the  trustee. 

Therefore,  though  I  am  sorry  that  the  question  has  been 
raised,  the  order  must  be  according  to  the  prayer  of  the 
petition. 

Solicitors :  Messrs.  Norris^  Aliens  &  Carter;  Mr.  Worth- 
ington  Evans, 

(»)  8  Sim.,  25.  («)  Dru.,  476. 
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♦Williamson  v.  Williamson.  [549 

[1868     W.     182.] 

Lessor  and  Lessee —  Underlease — CovenatU  not  to  assign  or  underlet  wilhotU  License — 

Like  Provisions, 

Where  a  lessee  subject  to  a  covenant  not  to  assign  without  the  lessor's  consent, 
having  obtained  such  consent,  agreed  to  grant  an  underlease  to  contain  the  like  pro- 
visions as  the  lease : 

Meld,  that  in  the  covenant  in  the  underlease  against  assignment  the  original  lessor 
was  the  person  whose  consent  should  be  required. 

Adjourned  summons  raising  a  question  upon  the  frame 
of  a  clause  contained  in  a  draft  underlease  which  was  being 
settled  in  Chambers. 

By  indenture  of  lease  dated  the  20th  of  April,  1861,  Vis- 
count Sidmouth  demised  unto  H.  H.  Williamson  (since  de- 
ceased) certain  mines  of  coal  and  ironstone  for  a  term  of 
forty  years  from  the  29th  of  September,  1860.  The  lease 
contained  a  proviso  that  if  the  rents  or  compensations,  or 
any  part  thereof  respectively,  should  have  been  unpaid  for 
sixty  days  after  the  days  of  payment  (the  same  havmg  been 
first  demanded  in  writing),  and  no  sufBcient  distress  be 
found  on  the  demised  premises  to  answer  such  arrears,  *'  or 
if  the  lessee  or  lessees,  or  any  of  them,  should  at  any  time ' 
or  times  thereafter  during  the  said  term  set,  let,  or  part 
with  possession  of  the  said  premises  thereby  demised,  or 
any  part  or  parts  thereof,  or  transfer  the  lease  "  (now  being 
stated)  ''  for  all  or  any  part  of  the  term  thereby  granted  to 
any  person  or  persons  whomsoever,  without  the  consent  in 
writing  of  the  said  Lord  Sidmouth,  his  heirs  or  assigns,  for 
that  purpose  first  had  and  obtained,  save  and  except  to  a 
wife,  chud  or  children,  or  to  a  partner  or  partners,"  or  in 
case  the  lessee  or  lessees,  should  be  adjudged  bankrupt,  &c., 
it  should  be  lawful  for  the  said  Viscount  Sidmouth,  his 
heirs  or  assies,  to  re-enter  upon  the  demised  premises  and 
take  possession  thereof,  and  also  to  work  and  win  and  get 
the  mines  and  minerals  thereby  demised,  and  sell  and  con- 
vert the  same  to  and  for  his,  her,  or  their  own  use  and 
benefit,  and  from  thenceforth  the  term  of  forty  years,  and 
all  right  and  interest  thereby  granted  or  demised,  or  intended 
*so  to  be,  and  every  clause,  covenant,  and  agreement  [550 
therein  contained  should  cease,  determine,  and  be  absolutely 
void  to  all  intents  and  purposes  whatsoever  except  for  the 
9  Eng.  Rep.  82 
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purpose  of  recovering  arrears  of  rent  and  compensation  for 
any  breach  of  the  covenants,  provisions,  or  agreements 
therein  contained.  The  lease  also  contained  a  covenant  by 
H.  H.  WiUiamson,  the  lessee,  not  during  the  said  term  to 
set,  let,  or  part  with  the  possession  of  the  said  premises,  ex- 
cept as  aforesaid,  without  the  license  or  consent  of  the  said 
Viscount  Sidmouth,  his  heirs  or  assigns,  in  writing. 

H.  H.  Williamson  died  on  the  3d  of  December,  1867,  and 
his  will  was  proved  in  June,  1868,  by  John  Henshall  William- 
son, his  sole  acting  executor. 

On  the  17th  of  June,  1871,  Lord  Sidmouth  granted  to  J. 
H.  Williamson  a  license  to  underlet  to  George  Baddeley 
certain  parts  of  the  property  comprised  in  the  lease,  for  any 
term  of  years  short  of  the  whole  term  created  by  the  lease, 
but  iJb  was  declared  by  the  license  that  it  should  not  author- 
ize any  further  letting  or  assigning,  or  other  parting  mth 
the  possession  of  the  lands  thereby  licensed  to  be  sub-let,  or 
any  part  thereof,  without  such  consent  as  was  required  by 
the  lease  with  respect  to  assigning  and  underletting  of  the 
lands  thereby  leased. 

On  the  21st  of  July,  1871,  J.  H.  Williamson,  after  obtain- 
ing the  consent  of  Lord  Sidmouth,  entered  into  an  agreement 
with  George  Baddeley,  by  which  he  agreed  to  grant  to  him 
an  underlease,  which  was  to  be  in  all  respects  similar  to  that 
granted  by  Lord  Sidmouth,  of  a  portion  of  the  mines  com- 
prised in  the  lease  from  Lord  Sidmouth  to  H.  H.  William- 
son, for  the  term  of  twenty-nine  and  a  half  years  from  the 
23d  of  March,  1871,  at  the  rents  and  royalties  therein  men- 
tioned, with  a  proviso. 

*'  That  in  such  underlease  shall  be  contained  the  like  pro- 
visions, conditions,  and  stipulations,  in  all  respects,  as  were 
contained  in  the  said  recited  indenture  of  lease,  except  the 
covenant  on  the  part  of  the  lessee  to  leave  a  barrier  between 
the  mines  thereby  demised  and  the  mines  under  the  adjoin- 
ing lands." 

It  was  also  provided  bv  this  agreement  that  the  contract 
thereby  entered  into,  ana  the  underlease  to  be  granted  in 
pursuance  thereof,  should  be  subject  to  the  consent  of  the 
551]  Court  of  Chancery  in  *the  suit  of  Williamson  v.  Wil- 
liamson  (a  suit  instituted  by  J.  H.  Williamson  for  adminis- 
tration of  the  estate  of  H.  H.  Williamson),  and  that  J.  H. 
Williamson  should  use  his  best  endeavors  to  obtain  such 
consent. 

In  March,  1872,  Baddeley  agreed  to  sell  his  interest  in  the 
mines  to  one  Anderson,  who,  in  November,  1872,  entered 
into  an  agreement  for  the  sale  of  his  interest  to  the  Wedg- 
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wood  Iron  Company,  the  license  of  Lord  Sidmontli  having 
been  obtained  by  Baddeley  for  these  assignments. 

In  pursuance  of  the  agreement  of  the  2l8t  of  July,  1871,  a 
draft  underlease  was  prepared  by  the  solicitors  of  J .  H.  Wil- 
liamson, and  forwarded  for  approval  to  the  solicitors  of 
Baddeley,  by  whom  it  was  returned  approved.  In  this 
draft  lease  the  name  of  Lord  Sidmouth  (his  heirs  and  assigns) 
was  inserted  in  the  proviso  for  re-entry  and  the  covenant 
against  assignment  as  the  person  whose  consent  in  writing 
was  required. 

In  July,  1872,  the  Chatterley  Iron  Company  agreed  to 
purchase  all  the  interest  of  J.  H.  Williamson  in  the  mines 
and  premises,  subject  to  the  agreement  for  granting  a  lease 
•  to  Baddeley.  This  contract  was  confirmed  by  an  order  in 
the  suit  dated  the  2d  of  August,  1872,  and  completed  by  a 
conveyance  dated  the  21st  of  May,  1873 ;  both  contract  and 
conveyance  being  subject  to  the  agreement  with  Baddeley  of 
the  21st  of  July,  1871. 

The  draft  of  the  proposed  underlease  was  forwarded  to  the 
solicitors  of  the  Cfhatterley  Iron  Company,  by  whom  the 
clause  relating  to  assignments  and  underlettings  was  altered, 
by  making  it  necessary  for  Baddeley  to  abtain  the  consent 
in  writing  of  the  Chatterley  Iron  Cfompany  ("the  lessors, 
their  successors,  or  assigns")  to  any  assignment  or  letting 
of  the  premises,  and  not  that  of  Lord  Sidmouth,  as  was  pro- 
vided Dy  the  draft  underlease  forwarded  by  J.  H.  William- 
son to  Baddeley. 

Baddeley' s  solicitors  objected  to  this  alteration,  and,  on 
the  other  hand,  the  Chatterley  Iron  Company  wrote  that 
they  ''declined  to  be  bound  by  the  terms  of  a  draft  lease 
alleged  to  have  been  submitted  by  Williamson  to  and  ap- 
proved by  Mr.  Baddeley,  without  notice  to  them  as  pur- 
chasers after  their  pui-chase  contract  had  been  confirmed, 
and  to  which  draft  tney  were  no  parties." 

After  some  further  correspondence,  a  summons  was  taken 
out  *by  the  Chatterley  Company  to  proceed  upon  the  [552 
order  by  which  the  underlease  was  directed  to  be  settled  by 
the  judge  in  Chambers. 

The  summons  had  been  adjourned  into  court  upon  the 
question  of  the  frame  of  the  clause  against  assignment. 

Mr.  Kay^  Q.C.,  Mr.  E,  JR.  Cooke,  and  Mr.  Whitehorn,  for 
Baddeley,  contended  that  the  name  of  Lord  Sidmouth,  and 
not  that  of  the  sub-lessors,  as  the  person  whose  consent  was 
necessary  to  any  assignment  or  underletting,  was  alone  to 
be  inserted  in  the  proviso.     To  make  the  consent  of  the  sub- 
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lessors  necessary  would  be  imposing  an  additional  restriction 
which  they  were  not  entitled  to  require. 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Everitt^  appeared 
for  the  Wedgwood  Iron  Company,  to  whom,  with  Lord  Sid- 
mouth's  consent,  Baddeley  had  assigned  his  interest  under 
the  agreement  with  J.  H.  Williamson,  but  were  not  heard. 

Mr.  Eddis,  Q.C.,  Mr.  Ghitty,  Q.C.,  and  Mr.  Whitehead, 
for  the  Chatterley  Iron  Company,  contended  that  they  were 
entitled  to  the  same  control  over  their  sub-lessees  as  was  given 
to  Lord  Sidmouth  over  his  lessee  by  the  original  lease. 
Lord  Sidmouth  was  not  a  party  to  this  contract,  a.nd  though 
it  was  not  suggested  in  this  particular  case  that  he  would 
collude  with  the  sub-lessees  against  the  sub-lessors,  he  might 
not  have  the  same  means  as  tne  sub-lessors  of  judging  as  to 
the  advisability  of  any  proposed  assignment,  and  the  in- 
sertion of  their  names,  so  as  to  give  them  the  right  of  veto, 
was  necessary  to  protect  them  against  the  risk  of  forfeiture. 
The  meaning  of  the  proviso  for  inserting  the  like  provisions, 
&c.,  was  that,  as  in' the  covenants  for  payment  of  rent,  and 
other  provisions,  the  names  of  the  sub-lessors  should  be  sub- 
stituted for  that  of  the  original  lessor,  and  this  view  was 
borne  out  by  the  practice  of  convevancers,  who,  in  settling 
underleases,  made  the  consent  of  the  sub-lessors  necessary : 
JarmwrtHs  Bythewood  (') ;  DamdsovUs  Precedents  (*). 

Mr.  Chisholm  Batten  appeared  for  the  plaintiff,  J.  H. 
Williamson,  but  took  no  part  in  the  argument. 
553]  *SiE  James  Bacon,  V.C:  Nobod^p^  can  have  more 
respect  than  I  have  for  the  valuable  assistance  which  is 
afforded  to  the  profession  generally  by  the  precedents  con- 
tained in  Mr.  Jarman's  and  Mr.  Davidson's  books.  But 
what  I  have  to  carrjr  out  in  this  instance  is  a  contract  be- 
tween parties  ;  and  it  is  impossible  that  any  contract  on  the 
part  of  these  lessors  can  mate  them  usurp  Lord  Sidmouth' s 
rights  or  take  his  place. 

I  can  see  no  ground  whatever  for  the  contention  whicli  has 
been  raised  on  their  part.  Lord  Sidmouth,  being  the  owner 
of  this  property,  exercising  a  paramount  right,  lea^«?s  to 
Williamson,  and  says:  *'You  shall  not  assign  or  underlet 
to  anybody  without  my  consent."  Then  Williamson  goes 
and  asks  somebody  to  take  an  underlease  of  part  of  the 
premises.  How  can  that  possibly  deprive  Lord  Sidmouth 
of  his  power  over  the  property,  or  give  that  power  to  any- 
body else  ? 

Williamson,  having  got  Lord  Sidmouth' s  consent,  agrees 
to  give  Baddeley  an  underlease  upon  the  same  terms  as  tiiose 

0)  Vol.  iv.,  p.  573.  («)  Vol.  v.,  p.  176. 
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upon  which  Lord  Sidmouth  had  leased  to  him,  one  of  which 
is  that  *'you  shall  not  underlet  without  my"  (Lord  Sid- 
mouth's)  "consent."  Of*  course,  then,  the  underlessee  can- 
not assign  or  underlet  without  Lord  Sidmouth' s  consent,  and 
that  he  should  be  entitled  to  treat  with  a  stranger,  with  the 
consent  of  Williamson  only,  would  be  inconsistent  with  the 
nature  and  genius  of  the  transaction. 

Then  it  is  said  that  the  underlessee,  if  he  is  bound  by  the 
contract  to  get  Lord  Sidmouth' s  consent,  is  bound  also  to 
get  that  of  the  company  (i.  e.,  Williamson).  But  for  that 
contention  I  can  see  no  ground  whatever.  It  would  be  add- 
ing a  new  term  to  the  contract.  It  would  be  compelling  the 
underlessee  to  get  the  company's  consent,  whereas  all  he 
liad  stipulated  to  do  was  to  get  Lord  Sidmouth' s.  Thus,  to 
insist  upon  the  underlessee  getting  the  company's  consent 
would  be  not  only  beyond  but  contrary  to  tne  contract,  be- 
cause the  only  stipulation  as  to  assignment  into  which  the 
underlessee  entered  was,  that  Lord  Sidmouth' s  consent  should 
be  obtained.  Not  only  is  there  no  stipulation  for  the  consent 
of  Williamson  or  his  assigns  to  any  transfer,  but  there  is  no 
necessity  for  it,  because  the  whole  property  is  bound  and 
♦protected  by  the  stipulation  that  tnere  shall  be  no  [554 
underlease  except  that  which  Lord  Sidmouth  consents  to. 

Solicitors :  Messrs.  Lewis^  Munns  <6  Longden;  Mr.  Wot- 
thingUm  Evans  for  Messrs.  Hand^  Blakiston  &  Boereit,  Staf- 
f(yra;  Messrs.  WedMke  &  Letts. 


[Law  Reports,  17  Equity  Cases,  666.] 
V.-C.B.,  March  10,  1874. 

*Lancefield  V.  Iggulden.  [556 

[1870    L.     116.] 

Adminittraiian — MarahaUing  Aweta — Speeific  Devise — Residuary  Realty — DeJicietU 
Ealale —  (JorUrUnUion, 

In  the  administration  of  the  estate  of  a  testator  whose  personal  assets  are  deficient, 
specifically  devised  estates  are  not  liable  to  contribute  towards  meeting  the  defi- 
ciency until  the  residuary  real  estate  has  been  exhausted. 

Further  consideration. 

George  Lancefield,  by  his  will,  dated  the  24th  of  Novem- 
ber, 1864,  after  various  specific  devises  and  legacies,  directed 
his  trustees  to  stand  possessed  of  his  freehold  building  yards 
and  hereditaments  in  Broad  Street,  Northgate,  Canterbury, 
and  all  his  estate  and  interest  in  his  stone,  brick  and  lime  yards 
and  business  premises,  in  trust  for  the  plaintiff  for  the  term  of 
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his  natural  life,  and  after  his  death  upon  certain  trusts  for  the 
benefit  of  the  plaintiflf  s  children.  The  testator  also  directed 
that,  subject  and  without  prejudice  to  the  life  estate  of  his 
mother  therein,  the  trustees  should  stand  possessed  of  his 
messuage  and  premises  and  land  at  Wingmore,  in  Kent,  in 
trust  for  the  plaintiff,  his  heirs  and  assigns,  forever.  And 
subject  to  the  life  estate  of  his  mother  in  the  residue  of  his 
freehold  and  leasehold  messuages,  lands,  and  hereditaments, 
the  trustees  of  the  will  were  directed  to  stand  possessed  of 
557]  the  residue  of,  and  all  his  ^estate  not  tnereinbefore 
disposed  of  in,  his  freehold  and  leasehold  messuages,  lands, 
and  hereditaments,  in  trust  for  his  sister  Eliza  tancefield, 
her  heirs,  .executors,  administrators,  and  assigns ;  and  as  to 
all  the  residue  of  his  personal  estates  and  efects  not  there- 
inbefore disposed  of,  subject  to  the  payment  thereout  of  his 
debts  and  funeral  and  testamentary  expenses,  the  testator 

f;ave  and  bequeathed  the  same  unto  Eliza  Lancefield  abso- 
utely. 

The  testator  died  on  the  17th  of  February,  1868. 

The  plaintiff,  who  was  a  specific  devisee  under  the  will  (as 
already  stated),  claimed  also  to  be  a  creditor  of  the  testator 
for  a  sum  of  £400,  for  work  and  labor,  and  for  bricks  and 
material  supplied,  and  filed  this  bill  for  an  account  and  pay- 
ment of  what  was  due  to  the  plaintiff  and  all  other  creditors 
of  the  testator,  and  for  administration  of  testator's  real  and 
personal  estate. 

The  personal  estate  was  insufficient  for  payment  of  debts, 
and  the  bill  alleged  that  the  defendants  had  sold  a  portion 
of  the  property  specifically  devised  for  the  benefit  of  the 
plaintiff  and  his  children,  and  applied  the  proceeds  in  pay- 
ment of  the  testator's  debts. 

Accounts  and  inquiries  were  directed  by  the  decree  made 
at  the  hearing,  including  an  inquiry  what  real  estate  the  tes- 
tator was  seised  of  or  entitled  to  at  the  time  of  his  death, 
distinguishing  such  parts  as  were  given  or  devised  by  name 
from  tnose  parts  which  the  testator  directed  his  trustees  to 
stand  possessed  of,  as  *'the  residue  of,  and  all  his  estate  nofc 
thereinbefore  disposed  of  in,  his  freehold  and  leasehold  mes- 
suages, lands,  and  hereditaments.". 

The  plaintiff  had  carried  in  his  claim  as  a  creditor  of  the 
testator  for  £401 145.  8c?.,  but  the  claim  (with  the  exception 
of  £24  125.  Sd,)  was  disallowed  by  the  chief  clerk,  and  a 
balance  found  due  from  him  to  the  estate  upon  investigation 
of  a  counterclaim  by  the  executors  of  £62  6s.  Ad. 

The  case  now  came  on  upon  further  consideration,  the  two 
questions  being,  1,  whether  the  specifically  devised  estaets 
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were  liable  to  contribute  ratably  with  the  residuary  real  es- 
tate to  meet  the  deficiency  of  personal  estate ;  2,  the  costs 
of  the  plaintiffs  claim  as  a  creditor  which  had  failed. 

Mr.  jfiTay,  Q.C.,  and  Mr.  G,  W,  Collins^  for  the  plaintiff, 
contended  that  the  deficiency  of  the  personal  estate  must  be 
made  *good  out  of  the  residuary  real  estate  before  re-  [558 
sorting  to  the  estates  specifically  devised,  which  from  the 
nature  of  the  gift  were  intended  to  be  taken  without  the  bur- 
then of  the  debts:  Tombs  v.  Roch(^). 

Mr.  Miller^  Q.C.,  and  Mr.  Irice^  for  the  defendants:  Be- 
fore the  Wills  Act  (1  Vict.  c.  26)  every  gift  of  real  estate, 
whether  in  terms  specific  or  residuary,  was  in  fact  specific ; 
and  since  that  act,  although  there  has  been  some  difference 
of  opinion,  it  is  now  settled  that  every  devise  of  real  estate, 
though  in  terms  residuary,  is  in  fact  specific ;  and  that  the 
8i)ecifically  devised  estates  are  liable  to  coniTih\x\^  pari  passu 
with  the  estate  included  in  the  residuary  devise  to  the  pay- 
ment of  debts  for  which  the  personal  estate  is  deficient :  mZ- 
dels  V.  Johnson  (") ;  and  although  a  different  opinion  was 
expressed  by  Vice-Chancellor  Kindersley  in  Daay  v.  Hart- 
ridge  Q,  that  opinion  has  not  been  followed :  Pearmain  v. 
Twiss  (*) ;  Clark  v.  Clark  {^) ;  Hensman  v.  Fryer  i^) ;  Gibbins 
v.  Eyden\^\  It  will  be  said  that  the  decision  in  Hensman  v. 
Fryer  was  mistaken,  and  has  not  been  followed :  Collins  v. 
Lewis  (") ;  Dugdale  v.  Dugdale  (*) ;  but  the  only  part  of 
Lord  Chelmsford's  decision  which  was  questioned*  was  the 
direction  that  the  specific  devisees  should  contribute  ratably 
with  the  pecuniary  legatee,  and  not  the  part  on  which  we 
rely,  that  a  residuary  devise  of  real  estate  remains  specific 
notwithstanding  sect.  24  of  the  AVills  Act. 

Upon  the  question  of  costs,  the  plaintiff  ought  not,  from 
filling  the  position  of  devisee  as  well  as  that  of  creditor  whose 
claim  has  failed,  to  be  in  any  better  position  than  any  outside 
creditor  coming  in  to  prove,  and  liable  to  pay  the  costs  of  a 
claim  which  is  disallowed. 

Mr.  Kay^  in  reply :  Dady  v.  Hartridge  and  Brownson 
V.  Lawrance  ('")  are  distinct  ^authorities  that  real  [559 
estate  included  in  a  general  residuary  gift  is  liable  for  pay- 
ment of  debts  before  real  estate  included  in  a  specific  devise. 
In  Collins  v.  Lefmis  (")  Vice-Chancellor  Stuart  said:  ''The 
decision  in  the  case  of  Hensman  v.  Fryer  is  clearly  a  mis- 

(')  2  Coll.,  490.  C)  Law  Rep..  V  Eq.,  371. 

n  1  Gilf.,  22.  (»)  Ibid.,  8  Eq.,  T08. 

(»)  1  Dr.  «t  Sm..  286.  (»)  Ibid.,  14  Eq.,  234. 

(*)  2  Giff,  130.  V")  Ibid.,  6  Eq.,  1. 

(*)  34  L.  J.  (Ch.),  47Y.  (")  Ibid.,  8  Eq.,  1. 
(«)  Law  Rep.,  3  Ch.,  420. 


656  EQUITY  CASES.  [L.  R. 

1874         .  Lancefield  v.  Iggulden.  V.-C.B. 

taken  decision ;  and  I  must  therefore  decline  to  follow  it." 
And  in  DugdaU  v.  Dugdale  Q  Vice-Chancellor  Malins 
says  :  **  The  point  as  to  marshalling  the  deficiencjr  between 
the  legacy  and  the  real  estate  was  decided  in  Mensman  v. 
Fryer ^  nnder  a  misapprehension  as  to  the  effect  of  the  de- 
cision in  Tombs  v.  Rom  ("),  and  I  must  refuse  to  follow  it. 
The  court  is  not  bound  to  follow  a  decision  even  of  the 
Court  of  Appeal  if  clearly  erroneous." 

We  do  not  deny  that  personal  estate  is  liable  before  real 
estate  for  payment  of  deots,  but  a  residuary  devise  being  a 
sort  of  dragnet  to  sweep  in  everything  that  is  left  undisposed 
of,  there  is  no  such  particular  intention  in  favor  of  the 
residuary  devisee  as  there  is  in  favor  of  the  specific  devisee. 

Mr.  Miller :  The  decision  in  Brownson  v.  Lawraiice  ('), 
that  a  specific  devise  of  part  of  a  mortgaged  estate,  the  other 
part  being  left  to  pass  by  the  general  residuary  gift,  is  of 
itself  an  expression  of  intention  that  the  part  which  passes 
by  the  residuary  gift  shall  be  primarily  liable  to  payment  of 
the  whole  of  the  mortgage  debt  in  exoneration  of  the  part 
specifically  devised,  has  been  questioned,  and  was  not 
treated  as  a  binding  authority  in  Oibbins  v.  Eyden  (*) ;  Sadc- 
mUe  V.  Smyth  (*). 

SiE  James  Bacon,  V.  0. :  The  case  of  Tombs  v.  RocTi^ 
according  to  my  notion,  states  the  real  rule  according  to  which 
a  testator  must  be  considered  to  desire  the  fulfilment  of  all  the 
provisions  of  his  will  according  to  their  apparent  purport, 
and  that  a  specific  devise  expresses  an  intention  on  nia  part 
that  the  particular  devisee  snould  enjov  the  specified  indi- 
vidual portion  of  the  property  which  has  been  devised  to 
him.  iNo  principle  of  justice  demands,  nor  is  there  any 
countenance  given  by  the  cases  to  the  proposition,  that 
5601  specific  devisees  *shall  contribute  pan  passu  with 
residuary  devisees  to  the  payment  of  debts. 

When  the  personal  estate  has  been  exhausted  the  residu- 
ary real  estate  is  bound  to  contribute  towards  payment  of 
the  testator's  debts,  and  it  is  not  until  the  residuary  real 
estate  has  proved  insufficient  that  the  specifically  devised 
estates  become  liable.  The  distribution  must  take  effect  on 
this  principle.  As  to  the  costs,  it  would  not  be  just  to  make 
the  plaintiff  pay  any,  but  he  will  not  have  any  in  respect  of 
his  claim  as  a  creditor. 

Solicitors :  Messrs.  Monckton^  Long  &  Co,;  Mr.  J.  Henry 
Jones. 

(»)  Law  Rep.,  14  Eq.,  234.  -        <♦)  Law  Rep.,  1  Eq.,  871. 

(«)  2  Coll.,  490.  (*)  Ante,  p.  163. 

(«)  Law  Uep..  6  Eq.,  1. 
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[Law  Reports,  17  Equity  Cases,  618.] 
C.J.B.,  March  2,  1874. 

*jEfe  jparfe  Southam.    /ti  re  Southam.  [578 

Bill  of  Sale —  Validity — Defea»ance  or  eottditiorh—Eeffijiiraium — Postession — 
Bills  of  Sale  Act,  1854  (17  A  18  Vict.  c.  86),  «.  2. 

A  bill  of  sale  of  furniture  was  given  to  secure  the  payment  of  £2^0  and  interest, 
the  money  being  made  payable  on  demand.  In  default  of  payment  on  demand  the 
mortgagee  was  empowered  to  take  possession.  The  biU  of.  sale  was  registered 
withm  the  proper  time.  There  was  a  prior  parol  agreement,  not  appearing  in  the 
bill  of  sale,  that  the  debt  should  be  paid  oif  by  small  fweekly  instalments.  The 
mortgagor  was  adjudicated  a  bankrupt,  but  before  the  adjudication  was  made  the 
mortgagee  had  taken  possession : 

sSd,  that  this  parol  agreement  amounted  to  a  defeasance  or  condition  within  the 
meaning  of  sect  2  of  the  Bills  of  Sale  Act,  1864;  and  that,  as  the  agreement  was 
not  registered,  the  bill  of  sale  was  void  as  against  the  trustee  under  the  bankruptcy. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Manchester  County  Court. 

On  the  4th  of  April,  1873,  T.  W.  Southam,  a  commission 
agent  at  Manchester,  was  adjudicated  a  bankrupt  upon  a 
petition  presented  on  the  3a  of  April.  The  act  of  bank- 
ruptcy alleged  had  been  committed  on  the  26th  of  March. 

In  the  year  1869  the  bankrupt  purchased  of  his  uncle, 
Mr.  Edward  Southam,  some  household  furniture  for  £250. 
He  was  unable  to  pay  the  price  at  once,  and  he  gave  his 
uncle  a  bill  of  sale  of  the  furniture  to  secure  the  price. 
This  bill  of  sale  was  dated  the  14th  of  August,  1869,  and 
was  expressed  to  be  made  between  the  bankrupt  of  the  one 
part,  and  Edward  Southam  of  the  other  part.  By  it, 
m  consideration  of  £260,  due  by  the  bankrupt  to  Ed- 
ward Southam,  the  bankrupt  assigned  his  household  fur- 
niture and  all  other  goods,  'cnattels  and  effects  in  and  about 
his  dwelling-house  to  Edward  Southam  absolutely,  subject 
to  a  proviso  making  void  the  assimment  on  payment  of  the 
£260,  with  interest,  on  demand.  It  was  also  provided  that 
after  default  in  payment,  Edward  Southam  might  enter  and 
take  possession  of  the  property,  and  sell  the  same.  There 
was  also  a  covenant  to  pay  the  £250,  with  interest,  on  de- 
mand. The  evidence  in  the  case  showed,  in  the  opinion  of 
the  Chief  Judge,  that  prior  to  the  execution  of  the  bill  of 
sale  a  verbal  agreement  had  been  come  to  between  the 
parties  that  the  *bankrupt  should  pay  the  £250  off  [579 
by  weekly  instalments  of  £1  or  £1 10^.,  and  that  if  he  did 
this  the  security  should  not  be  enforced.  The  bill  of  sale 
was  registered  on  the  3d  of  September,  1869,  but  no  notice 
9  Eng.  Rep.  83 


658  EQUITY  CASES.  \LK 

1874  Ex  parte  Southara.     In  re  Sontliara.  C.J.B. 

of  the  parol  agreement  aj)peared  on  the  register.  Some 
of  the  instalments  were  paid  by  the  bankrupt.  In  April, 
1871,  Edward  Southam  took  possession  of  the  property,  but 
withdrew  upon  the  bankrupt  giving  him  further  security  for 
the  balance  then  due.  On  the  3d  of  April,  1873,  Edward 
Southam  again  took  possession  of  the  property.  The  same 
day  a  receiver  was  appointed  under  tne  bankruptcy  jyeii- 
tion,  who  took  possession  of  the  bankrupt's  property,  but 
after  Edward  Southam  had  entered.  The  furniture  wag 
afterwards  sold  by  the  trustee,  and  the  purchase-money, 
£106  11^.  lOd.,  .was  paid  into  court.  An  issue  was  directed 
to  try  the  question  whether  the  trustee  or  Edward  Southam 
was  entitled  to  it.  The  judge  decided  that  the  money 
formed  part  of  the  bankrupt's  estate.  Edward  Southam 
appealed. 

The  ground  of  the  detJision  was  this:  that  because  the 
parol  aCTeement  for  payment  by  instalments  did  not  appear 
m  the  bill  of  sale  as  registered,  the  bill  of  sale  was  void 
under  sect.  2  Q)  of  the  Bills  of  Sale  Act,  1854  (17  &  18  Yict. 
c.  36). 

Mr.  De  Gex^  Q.C.,  and  Mr.  Robertson  GriffiiJis,  for  the 
appellant :  As  possession  was  taken  under  the  bill  of  sale 
before  the  adjudication,  and  without  notice  of  any  act  of 
bankruptcy,  registration  was  unnecessarj^,  and  sect.  ,2  does 
not  apply.  At  any  rate  the  parol  agreement  is  not  such  a 
defeasance  or  condition  as  is  aimed  at.  No  one  could  be 
misled  into  giving  credit  to  the  bankrupt  through  looking 
at  the  bill  of  sale  as  registered.  If  such  a  person  had  been 
aware  of  the  parol  agreement,  he  would  have  found 
580]  that  *the  bankrupt  was  in  fact  in  a  more  favorable 
position  than  the  bill  ot  sale  had  led  him  to  suppose.  He 
could  not,  therefore,  have  been  misled  to  his  injury. 
Bramwell  v.  Eglinton  (")  and  Robinson  v.  CoUingwood  (*) 
do  not  apply. 

Mr.  I/ittle^  Q.C.,  and  Mr.  Hamilton  Humphreys^  for  the 
trustee,  were  not  called  upon. 

(*)  Sect.   2 :    "If   such   bill    of   sale  copy  thereof,  respectively  shall  be  filed, 
shall  be  Diade  or  given,  subject  to  any  otherwise  such  bill  of  sale  shall  be  null 
defeasance   or   condition    or   declaration  and   void   to   all   intents   and   purposes, 
of   trust    not    contained    in    tlie    body  as   against  the  same  persons  and  as  re- 
thereof,  such  defeasance  or  condition  or  p^ards  the  same  property  and  effects,  as 
declaration   of  trust  shall,   for   the  pur-  if  such  bill   of  sale,  or  a  copy  Uiereof, 
poses   of   this  act,  be  taken   as   part  of  had  not  been  filed  according  to  the  pro- 
such   bill  of  sale,  and  shall  be   written  visions  of  this  act." 
on   the   same    paper    or    parchment   on  (*)  5  B.  A  8.,  89. 
which  such  bill  of  sale  shall  be  written,  (»)  17  C.  B.  (N.S.),  777. 
before  the  time    when   the   same,   or   a 
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Sir  James  Bacon,  C.  J. :  I  think  that  there  is  no  ground 
for  objecting  to  the  judgment  of  the  County  Court  Judge. 
The  case  comes  as  distinctly  within  the  spirit,  the  intention 
and  the  med.ning,  as  it  does  within  the  very  words  of  sect.  2 
of  the  Bills  of  Sale  Act.  The  object  of  the  act  was  to  pro- 
tect creditors  in  their  dealings  with  their  debtors,  to  enable 
them  to  know  whether  the  persons  with  whom  they  are 
dealing  are  entitled  to  credit.  The  case  is  plain  in  its 
facts.  Because  the  bankrupt  was  unable  to  pay  down  cash 
at  once  for  the  furniture  wnich  he  had  agreed  to  buy,  the 
parties  came  to  an  agreement  for  the  payment  of  the  price 
Dy  very  easy  instalments.  The  bill  of  sale  which  was  after- 
wards given  contains  no  reference  whatever  to  that  agree- 
ment. Mr.  Robertson  Griffiths  said  that  he  did  not  care 
whether  that  agreement  was  entered  into  before  or  after  the 
execution  of  the  bill  of  sale.  In  my  opinion  it  makes  all 
the  difference  whether  it  was  before  or  after.  That  creditors 
are  prejudiced  by  the  agreement  is  upon  the  very  surface. 
Suppose  a  person  about  to  deal  with  tne  debtor  had  looked 
at  the  register,  he  would  at  once,  if  he  was  a  prudent  man, 
have  said,  ''I  cannot  give  you  credit,  because  you  have 
executed  a  bill  of  sale  of  your  furniture."  The  answer  to 
this  would  have  been,  ''True,  I  have  done  this,  but  the  bill 
of  sale  was  given  upon  the  condition  that,  if  I  pay  the 
weekly  instalments  of  the  debt  regularly,  it  shall  not  be 
enforced."  The  act  says  that  if  there  be  any  condition  it 
shall  be  written  upon  the  instrument  which  is  registered, 
otherwise  that  instrument  shall  be  void  as  if  it  had  not  been 
registered  at  all.  If  this  condition  had  been  written  in  the 
bill  of  sale  which  was  registered,  the  creditor  could  have 
inquired  whether  the  instalments  had  been  duly  paid.  To 
such  an  inquiry  the  answer  *  would  have  been,  ''I  [581 
have  only  partially  paid  that  agreement,  and  I  have  given 
additional  security  for  the  debt."  In  my  opinion  the  case 
comes,  as  the  County  Court  Judge  has  decided,  distinctly 
within  the  provisions  of  the  act.  The  condition  is  undoubt- 
edly one  the  performance  of  which  might  have  been  en- 
.forced  in  a  court  of  equity  ;  whether  it  could  have  been 
enforced  in  a  court  of  law  may  be  doubted  after  the  de- 
cision in  Bramwell  v.  Eglinton  (*).  But  in  that  case  the 
condition  could,  no  doubt,  have  been  enforced  in  a  court 
of  equity,  though  upon  what  terms  it  is  unnecessary  to  in- 
quire, feut  the  decision  there  does  not  affect  the  principle 
of  my  present  decision.  Upon  the  evidence  which  has  been 
given,  It  is  clear  that  there  was  an  agreement  for  purchase 

(»)  6  B.  «k  S.,  39. 
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and  sale  of  this  furniture,  and  for  payment  by  instalments, 
before  the  bill  of  sale  was  talked  of.  The  decision  of  the 
County  Court  Judge  was  right,  and  I  cannot  disturb  it 
The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  appellant :  Mr.  A.  2>.  Smith. 
Solicitors  for  the  respondent :  Messrs.  Johnson  &  Weath- 
eraUs^  agents  for  Mr.  &torer^  Manchester. 
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[Law  Reporta,  18  Equity  Oases,  1.] 
M.R.,  March  2, 1874. 

*Sale  V.  Lambert.  [1 

[187S    S.     110.] 

8etU  of  Real  &taie — Memorandum  of  Agreemmt-^  Vendor  not  named,  hut  deeeribed  a» 
Proprietor — Signalure  by  Auctioneer — Statute  of  Fraude, 

Upon  a  sale  by  anction  of  real  estate  in  lots  the  particulars  stated  that  the  sale 
was  by  direction  of  the  proprietor;  but  the  name  of  the  vendor  did  not  appear.  A 
memorandum  indorsed  on  a  copj  of  the  particulars  was  si^ed  by  the  purchaser  of 
one  of  the  lots,  and  by  the  auctioneer  on  oehalf  of  the  vendor : 

Held,  that  the  vendor  was  sufficiently  described,  and  that  the  memorandum  was 
sufficient  to  satisfy  the  requirements  of  the  Statute  of  Frauds :  and  specific  per- 
formance of  the  agreement  decreed  at  the  suit  of  the  purchaser. 

This  was  a  suit  by  a  purchaser  of  real  estate  against  the 
vendor  for  specific  performance. 

On  the  19th  of  July,  1872,  the  defendant,  James  Lambert, 
caused  certain  real  estate  (to  which  the  defendant  was  entitled 
in  fee  simple)  to  be  put  u^  for  sale  by  auction  in  six  lots, 
according  to  printed  particulars  and  conditions  of  sale, 
which  stated  *that  the  property  was  to  be  sold  ^'  by  direc-  [2 
tion  of  the  proprietor,'^  but  did  not  contain  the  name  or  any 
other  description  of  the  vendor.  The  plaintiflp,  William  Sale, 
became  the  purchaser  of  lots  3,  6,  and  6,  at  sums  amounting 
to  £1,242,  and  a  memorandum  was  indorsed  on  a  copy  of 
the  particular  and  conditions  of  sale,  and  signed  by  the 
plaintiff  and  by  Mr.  George  Jackson,  the  auctioneer  at  the 
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sale,  on  behalf  of  the  defendant.  The  memorandum  was  as 
follows : 

''  Memorandum  of  agreement  on  sale  of  an  estate  by  auc- 
tion at  Baldock  on  the  19th  day  of  July,  1872,  as  follows: 

"I  do  hereby  acknowledge  that  Mr.  William  Sale,  by  Mr. 
Thomas  Veasey,  his  solicitor,  has  been  this  day  declared  the 
purchaser  of  lots  3,  5,  and  6,  mentioned  and  described  in  the 
particular  hereto  annexed,  at  the  sum  of  £1,242,  and  that  he 
has  paid  a  deposit  of  £186.  And  I  do  hereby  agree  that  the 
vendor  on  his  part  shall  in  all  respects  fulfil  the  conditions 
of  sale  mentioned  in  the  said  particular. 

"Witness  my  hand  this  19th  day  of  July,  1872. 

£  s.  d. 
"Purchase-money  ....  1,242  0  0 
"Deposit  paid 186    0    0 

"Remains  due 1,056    0    0 

"George  Jackson. 
"Approved  by  me,  "  July  19,  1872. 

"Wm.  Sale." 

The  bill  was  filed  to  enforce  the  agreement  for  sale.  ITie 
defendant  (who  did  not  denj  that  he  was  the  vendor)  raised 
three  defences,  of  which  it  is  only  necessary  to  mention  the 
second,  namely,  that  there  was  no  memorandum  in  writing 
of  the  agreement  such  as  to  satisfy  the  requirements  of  the 
Statute  of  Frauds. 

The  Solicitor  O&neral  (Sir  R.  BagaUay\  and  Mr.  Charles 
Walker^  for  the  plaintiff. 

Mr.  Southgate^  Q.C.,  and  Mr.  Dauney^  for  the  defendant : 
The  written  memorandum  does  not^  show  who  the  vendor  is, 
and  therefore  is  insufficient :  Wheeler  v.  Collier  (') ;  Jaa)l> 
31  V.  Kirk  (') ;  *  Williams  v.  Lake  (') ;  Williams  v.  Byrne {') ; 
SkeUon  v.  Cole  (*) ;  Darfs  Vendors  and  Purchasers  ("). 
In  Hood  V.  Lord  Barrington  (')  the  particulars  stated  that 
the  property  had  belonged  to  Admiral  F.,  deceased,  and 
that  the  sale  was  by  direction  of  his  executors,  and  that  was 
held  sufficient.  But  the  office  of  executor  is  one  known  to 
the  law,  and  clearly  defined,  and  though  the  executors' 
names  did  not  appear,  the  maxim,  Id  cerium  est  quod,  ctr- 
tum  reddl  potest^  applied.  Here  the  sale  is  said  to  be  by 
direction  of  the  ' '  proprietor. ' '  That  word  is  a  vague  and  pop- 
itlar  expression,  and  not  a  sufficient  description  of  the  vendor. 

t^)  Mood,  tfe  M.,  123.  (•^)  1  De  G.  <fe  J.,  587. 

\^)  2  Moocl.  tt  liob..  221.  («)  4th  Ed.,  p.  202. 

{^\  21)  L.  .1.  ((i.Ii.).  1.  O  Law  lUp.,  G  Kq.,  218. 
0)  '.»  Jur.  (N.jS.),  VAV'l. 
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Sir  Gr.  Jessel,  M.R.,  after  disposing  of  the  first  objection 
taken  by  the  defendant,  continued : 

The  second  objection  is  one  of  general  importance.  It  is 
said  that  there  is  no  memorandum  in  writing  of  the  agree- 
ment such  as  to  satisfy  the  Statute  of  Frauds  because  the 
vendor's  name  does  not  appear.  That  is  v^ry  important, 
because  it  is  not  the  usual  practice  to  put  the  vendors  name 
in  the  particulars  of  sale,  and  I  do  not  remember  having 
ever  seen  particulars  of  sale  in  the  form  in  which  the  vendor 
says  they  ought  to  b6.  However,  the  question  is,  what  is 
the  law  on  the  subject'^  Mr.  Dart  states  it  thus:  "It  ap- 
pears to  be  now  clearly  settled  that  in  order  to  satisfy  the 
statute  boilt  i)arties  should  be  specified,  either  nominally 
or  by  a  sufficient  description.''  With  that  statement  I  do 
not  quarrel;  the  only  question  is,  what  is  a  sufficient  de- 
scription 'i 

It  is  not  necessary  to  decide  this  point  here.  The  question 
is,  can  you  find  out  from  the  memorandum  who  the  vendor 
is  ?  The  property  is  stated  to  be  put  up  for  sale  ' '  by  direction 
of  the  proprietor."  Therefore  the  proprietor  is  the  vendor, 
and  is  referred  to  as  being  the  person  who  employs  the 
auctioneer  to  sell.  What  more  do  you  want?  It  is  said 
that  the  term  "proprietor"  is  not  a  sufficient  description ; 
I  think  that  it  is  an  excellent  description ;  certainly  in  acts 
of  Parliament  the  proprietor  or  owner  is  frequently  men- 
tioned as  the  person  on  whom  notices  are  to  be  served,  and 
the  like. 

*If  authority  is  wanting  for  this  decision,  I  think  Hood  [4 
v.  Lord  Barrington  {')  is  in  point :  but  I  do  not  think  that 
any  authority  is  really  wanted.  I  am  clear  that  on  this 
memorandum  the  vendor  is  sufficiently  described,  and  that 
it  is  a  good  memorandum  within  the  statute. 

His  honor  then  overruled  the  remaining  objections  which 
had  been  raised  on  behalf  of  the  defendant,  and  made  the 
usual  decree  for  specific  performance,  and  ordered  the  de- 
fendant to  pay  the  costs  up  to  the  hearing. 

Solicitors:  Mr.  S.  W,  Johnson;  Mr.  Balder ston. 

(»)  Law  Rep.,  6  Eq.,  2l8. 
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[Law  Reports,  18  Equity  Cases,  4.] 
M.R.,  April  17,  1874. 

Potter  v.  Duffield. 

[1870    P.     124.] 
Scde  of  HecU  Htlate — Mtmorandum  of  Contrad — Name  of  VendoT'^Statute  of  FrwuSx^ 

In  order  to  satisfy  the  requirements  of  the  Statute  of  Frauds,  the  note  or  memo- 
randum of  an  agreement  for  the  sale  of  real  estate  must  contain  either  tlie  names  of 
the  contracting  parties  or  such  a  description  of  them  that  there  cannot  be  any  fair 
dispute  as  to  tneir  identity. 

The  term  "  vendor"  is  not  of  itself  a  sufficient  description  of  one  of  the  contract- 
ing parties. 

Real  estate  was  put  up  for  sale  under  particulars  and  conditions  of  sale  which  did 
not  disclose  th<!  vendor's  name,  but  stated  that  B.  was  the  auctioneer.  The  purchaser 
of  one  of  the  lots  si^ed  a  memorandum  acknowledging  his  purchase;  and  R  si^ed 
at  the  foot  of  this  memorandum  another  in  these  terms,  "  Confirmed  on  behalf  of  the 
vendor.     B.**: 

Held,  that  the  memorandum  did  not  sufficiently  show  w^ho  the  vendor  was;  and  a 
bill  for  specific  performance  of  the  contract  for  sale  was  dismissed. 

On  t)ie  20th  of  August,  1869,  certain  real  estate  was  put 
up  for  sale  by  auction  in  four  lots,  under  printed  p^rrticulars 
and  conditions  of  sale,  which  did  not  disclose  the  vendor's 
name,  and  in  some  places  spoke  of  "vendors"  in  the  plural 
although  for  the  most  part  the  word  ''vendor,"  in  the  sin- 
gular, was  used.  It  appeared  therefrom  that  Messrs.  Duf- 
held  &  Bruty  acted  as  the  vendor's  solicitors,  and  that 
Messrs.  Beadel  were  the  auctioneers. 

5]  *Mr.  John  Rogers,  the  plaintiffs  agent,  attended  the 
sale,  and  was  declared  to  be  the  highest  bidder  for  lot  2,  and 
paid  the  deposit ;  and  he  and  Messrs.  Beadel  signed  the 
following  memorandum,  which  was  endorsed  on  a  copy  of 
the  particulars  and  conditions  of  sale : 
''Memorandum. 

"I  John  Rogers,  of  Maldon,  do  hereby  acknowledge 
myself  to  be  the  purchaser  of  lot  2  of  the  property  described 
in  the  foregoing  particulars,  for  the  sum  of  £200 ,  and  hav- 
ing paid  tne  auctioneer  £20  as  a  deposit  and  in  part  pay- 
ment of  the  purchase-money,  I  hereby  bind  myself,  my  heirs, 
executors,  administrators  and  assigns,  to  pay  the  balance  of 
the  purchase-money,  and  to  complete  the  purchase,  subject 
and  according  to  tlie  foregoing  particulars  and  conditions  of 
sale.     Dated  this  20th  day  of  August,  1869. 

"Amount  of  sale £200    0    0 

Deposit 20    0    0 

Balance         £180    0    0 
John  Rogers. 
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Confirmed  on  behalf  of  the  vendor, 

Beadels, 
Per  N.  J., 
Aug.  20th,  1869." 

No  abstract  was  sent  in  accordance  with  the  conditions  of 
sale,  and  on  the  6th  of  October,  1869,  the  plaintiffs  solicitors 
wrote  to  Messrs.  Duffield  &  Bruty  asking  to  be  furnished 
with  the  proper  abstract.  Mr.  DuflSeld,  a  member  of  that 
firm,  replied,  on  the  6th  of  October,  that  certain  mortgagees 
of  the  property  refused  to  concur  in  the  sale,  and  it  was 
therefore  useless  to  send  an  abstract;  apd  he  offered  to 
return  the  deposit.  Mr.  Duffield  also  subsequently  offered 
to  pay  the  plaintiff  any  costs  he  had  incurred  up  to  that 
date.  The  plaintiff  refused  to  accept  these  offers,  and  insti- 
tuted this  suit  against  Mr.  Duffield,  alleging  that  he  was 
the  vendor,  and  praying  for  specific  performance  of  the 
contract. 

Mr.  Duffield,  by  his  answer,  submitted  that  there  was  no 
memorandum  in  writing  of  the  alleged  contract  such  as  to 
satisfy  the  Statute  of  Frauds ;  he  denied  that  he  was  the 
vendor  of  the  real  estate  in  question,  and  stated  that  the 
vendor  was  in  fact  one  *William  Polley.  William  Pol-  [6 
ley  was  entitled  in  fee  simple  to  the  equity  of  redemption 
in  the  property,  subject  to  three  mortgages.  The  third  of 
these  three  mortgages  was  vested  in  Mr.  Duffield,  who  had 
under  it  a  power  of  sale  over  the  property. 

The  cause  now  came  on  to  be  heard.  The  evidence  was 
conflicting.  William  Polley,  in  an  affidavit  filed  on  behalf 
of  the  plaintiff,  alleged  that  he  had  never  in  any  way  author- 
ized the  sale.  On  tne  other  hand,  one  of  the  firm  of  Messrs. 
Beadel,  who  was  a  witness  for  the  defendant,  stated  that  he 
received  instructions  from  Mr.  Bruty  (of  the  firm  of  Duffield 
&  Bruty)  on  behalf  of  William  Polley ;  and  he  referred  to 
his  books,  in  which  all  matters  relating  to  the  sale  were 
entered  under  the  heading,  "-ffie  Mr.  William  PolUi/s 
Esiatey  One  of  such  entries  was  of  an  interview  which  he 
had  on  the  20th  of  August,  1869,  with  Mr.  Polley  and  Mr. 
Duffield  as  to  the  reserved  prices  of  the  lots  at  the  proposed 
sale.  By  an  affidavit  in  reply  Polley  denied  that  any  such 
interview  took  place. 

Mr.  RootTi  (Mr.  Roxburgh^  Q.C.,  with  him)  for  the  plain- 
tiff :  The  memorandum  is  sufficient  to  satisfy  the  Statute  of 
Frauds,,  although  the  vendor's  name  does  not  appear.  The 
vendor  is  the  person  who  employed  Messrs.  Beadel  as  his 
agents,  and  there  is  nothing  to  prevent  our  showing  by  parol 
evidence  who  Messrs.  Beadel' s  principal  was.  In  fact  the 
9  Eng.  Rep.  81 
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word  "vendor,"  as  used  in  this  memorandum,  is  as  good  a 
description  of  one  of  the  contracting  parties,  as  the  term 
"executor,"  which  was  held  sufficient  in  Hood  v.  Lord  Bar- 
rinqton  (*),  "proprietor,"  which  was  held  sufficient  in  Sale 
V.  Lambert  (").  The  observations  of  Lord  Romilly,  in  the 
former  case,  are  strongly  in  favor  of  the  plaintiff. 

He  also  contended  tnat  the  evidence  snowed  that  the  de- 
fendant was  -the  vendor. 

Mr.  Southgate^  Q.C.,  and  Mr.  Begg^  for  the  defendant, 
were  not  called  upon. 

SirG.  Jessel,  M.R.:  I  am  of  opinion  that  no  contract 
whatever  is  proved  in  this  case. 

The  Statute  of  Frauds  requires  that  an  agreement  for  the 
7]  sale  *of  lands,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing.  The  present  Lord  Chief  Justice,  in 
Williams  v.  Lake  ('),  explams  that  to  mean  that  the  essen- 
tials of  the  agreement  must  be  stated  in  writing;  and 
amongst  the  essentials  he  mentions  the  subject-matter  of  the 
agreement,  and  the  names  of  the  contracting  parties.  Here 
we  have  a  contract  with  one  of  the  contracting  parties 
neither  named  nor  described.  I  use  the  word  "described" 
because  I  think  the  statement  in  the  judgment  in  WiUiams 
V.  Lake^  that  the  memorandum  ought  to  contain  the  names 
of  the  parties,  must  have  been  made  with  reference  to  the 
particular  circumstances  of  that  case.  That  appears  from 
the  terms  in  which  the  law  is  laid  down  by  Sir  J  ohn  Taylor 
Coleridge  in  the  case  of  Williams  v.  Byrnes  (*).  He  says : 
"The  words  require  a  written  note  of  a  bargain  or  contract, 
the  statute  clearly  making  no  distinction  between  these  two 
words.  This  language  cannot  be  satisfied  unless  the  exist- 
ence of  a  bargain  or  contract  appear  evidenced  in  writing ; 
and  a  bargain  or  contract  cannot  so  appear  unless  the  par- 
ties to  it  are  specified,  either  nominally  or  by  description  or 
reference."  I  take  that  to  mean  that  the  statute  will  be 
satisfied  if  the  parties  are  sufficiently  described,  so  that  their 
identity  cannot  be  fairly  disputed.  The  counsel  for  the 
plaintiff  contends  that  you  may  describe  one  of  the  parties 
as  the  vendor  of  the  estate ;  but  the  statute  cannot  mean 
that.  It  requires  the  parties  to  be  described  in  such  a  man- 
ner as  that  tliere  can  be  no  fair  or  reasonable  dispute  as  to 
the  person  who  is  selling  or  buying.  I  recently  held  that 
the  description  "proprietor"  would  be  sufficient,  there  be- 
ing but  one  person  who  answered  the  description.  In  the 
same  way  the  estate  must  be  sufficiently  described.     In  some 

(»)  Luw  Uq).,  0  K4..  2KS.  (■«)  2  E.  it  K..  ?A\^\  2y  L.  J.  (Q.IJ),  1. 

(■')  Aut«»,  p.  1.  {*)  \)  Jur.  (N.S.),  :{0.". 
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cases  the  mere  name  of  the  owner  may  be  sufficient,  as 
"A.  B.'s  estate ;"  in  other  cases  (as  where  the  same  person 
has  more  than  one  estate)  you  must  have  some  other  and 
more  complete  description. 

In  this  case  what  have  we  ?  We  have  a  memorandum  in 
which  the  purchaser  first  states,  in  the  usual  manner,  that 
he  has  purchased ;  and  then  we  have  these  words:  "Con- 
firmed on  behalf  of  the  vendor,  Beadels,"  Messrs.  Beadel 
being  the  auctioneers.  There  is  not  a  syllable  in  the  par- 
ticulars of  sale  to  show  who  the  vendor  is ;  and  in  fact,  so 
far  from  it  being  clear  that  there  is  a  single  *vendor,  in  [8 
one  part  the  word  is  "vendor"  and  in  another."  vendors," 
so  that  it  is  by  np  means  clear  that  there  are  not  several  per- 
sons selling. 

That  being  so,  this  bill  is  filed  against  a  gentleman  named 
Duffield,  who  says,  "I  never  was  the  vendor."  It  is  not  a 
case  in  which  the  defendant  admits  that  he  was  the  vendor 
and  pleads  the  Statute  of  Frauds,  but  it  is  a  case  in  which 
he  says  he  was  not ;  and,  what  is  more,  I  think  he  has 
proved  that  he  was  not.  He  is  a  solicitor,  in  partnership 
with  a  gentleman  named  Bruty,  the  firm  being  Duffield  & 
Bruty.  They  were  the  solicitors  for  a  person  named  PoUey. 
PoUey  had  made  two  mortgages  of  the  estate  for  a  consid- 
erable amount,  and  he  had  also  obtained  a  third  loan  from 
Mr.  Duffield,  who,  being  the  third  mortgagee  and  having  a 
power  of  sale,  could  have  sold  the  estate.  But  what  he  says 
IS  this:  "My  firm,  as  solicitors  for  PoUey,  instructed 
Messrs.  Beadel;"  and  not  only  does  he  say  so,  but  Mr. 
Beadel  says  so,  and  produces  his  books,  in  which  PoUey  is 
described  as  the  owner  of  the  estate,  and  an  interview  is 
mentioned,  at  which  PoUey  was  present  and  the  reserved 

})rice  was  discussed.  Again,  when  we  look  at  the  particu- 
ars  of  sale  we  find  Duffield  &  Bruty  named  as  solicitors  to 
the  vendor,  which  is  an  odd  thing  it  Duffield  alone  were  the 
vendor.  The  whole  of  the  evidence,  if  it  can  be  gone  into  at 
aU,  appears  to  show  that,  whether  Messrs.  Duffield  &  Bruty 
were  or  were  not  right  in  thinking  they  had  PoUey' s  author- 
ity, they  did  think  they  had  Polley's  authority,  and  they 
did  instruct  Mr.  Beadel  to  sell  on  behalf  of  PoUey,  and  that 
Mr.  Beadel  accept'ed  the  instructions  to  sell  on  his  behalf ; 
and  therefore,  ii  you  could  go  into  the  evidence  as  to  the 
person  who  is  described  as  vendor  by  Mr.  Beadel,  the  an- 
swer Mr.  Beadel  would  give  would  be  that  PoUey  was  that 
person.  But  that  is  exactly  what  tlje  act  says  shall  not  be 
decided  by  i)arol  evidence.  I  should  be  tlirown  on  i)ar(>l 
evidence  to  decide  who  sold  the  estate,  who  was  the  party 
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to  the  contract,  the  act  requiring  that  fact  to  be  in  writing. 
I  think  we  could  not  have  a  clearer  or  better  illustration  of 
the  difficulties  which  would  arise  if  I  were  to  interpret  the 
statute  otherwise,  than  that  in  this  case  I  should  have  to  de- 
cide on  the  parol  evidence  of  Mr.  Duffield,  Mr.  Beadel,  and 
Mr.  PoUejr,  as  to  who  was  in  fact  the  real  vendor. 

That  being  so,  I  think  there  is  no  contract  such  as  to 
9]  satisfy  the  ^statute.  It  also  appears  that  the  plaintiff 
was  informed,  before  the  bill  was  filed,  of  the  real  circum- 
stances of  the  case,  and  was  told  that  the  mortgagees,  whose 
consent  to  the  sale  had  been  anticipated,  and  who  had  given 
their  consent  on  the  very  reasonable  condition  that  the  estate 
should  be  sold  so  as  to  pay  them  off,  would  not  concur  in 
the  sale,  and  the  vendor  was  not  able  to  pa^  them  off.  With 
that  the  plaintiff  does  not  choose  to  be  satisfied ;  but  having 
received  that  information,  with  an  offer  for  the  return  of  the 
deposit  and  his  costs  up  to  that  time,  he  then,  not  only 
without  any  evidence  in  support  of  the  allegation  that  Mr. 
Duffield  was  the  vendor,  but  without  any  contract  which 
could  be  supported  according  to  the  provisions  of  the  statute, 
chooses  to  file  his  bill.  Under  these  circumstances  I  must 
dismiss  the  bill  with  costs. 

Solicitors:  Messrs.  Denton^  Hall  &  Barker;  Messrs. 
Duffield  &  Bruty. 


[Law  Reports,  18  Equity  Gases,  9.] 
M.R.,  March  8,  1874. 

In  re  Mowlem. 

Devise — Bstate  Tail — Cluld  en  ventre  sa  mire — Intermediate  Renia, 

Dovise  to  trustees  to  the  use  of  the  first  and  other  sons  of  M.  in  tail  male,  with 
a  residuary  devise.  Three  months  after  the  testator's  death  the  first  son  of  H. 
was  born : 

Held,  that  the  residuary  devisees  were  entitled  to  the  intermediate  rents  from  the 
testator's  death  to  the  birth  of  the  tenant  in  tail. 

John  Mowlem,  by  his  will,  dated  the  2d  of  May,  1865, 
devised  certain  real  estates  to  trustees  to  the  use  of  the 
first  and  everv  other  son  of  the  testator's  nephew,  Thomas 
Joseph  Mowlem,  severally  and  successively,  according  to 
their  respective  seniorities  of  age  and  priority  of  birth,  in 
tail  male,  with  divers  remainders  over,  and  an  ultimate  re- 
mainder to  the  testator's  right  heirs ;  and  the  testator  gave 
and  bequeathed  the  residue  of  his  real  and  personal  estate 
to  his  trustees  upon  and  for  the  trusts  and  purposes  in  the 
said  will  mentioned. 
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The  testator  died  on  the  8th  of  March,  1868.  The  said 
Thomas  Joseph  Mowlem  was  then  married,  and  had  daugh- 
ters, but  no  son.  His  wife  was,  however,  at  that  time 
enceinte,  and  on  the  6th  of  *July,  1868,  gave  birth  to  a  [10 
son,  who  became  the  infant  tenant  in  tail  of  the  estate. 

The  trustees  on  the  testator's  death  had  entered  into  the 
receipt  of  the  devised  estates.    . 

The  question  arose  who  was  entitled  to  the  interim  rents 
of  the  estate  between  the  dates  of  the  testator's  death  and 
the  birth  of  the  child. 

Mr.  JFj-y,  Q.C.,  and  Mr,  Hodwell,  for  the  infant,  submit- 
ted that  he  was  entitled  to  the  intermediate  rents :  In  Oood-  • 
ale  V.  Oawthorv^  (*),  where  a  tenant  in  fee  died  leaving 
his  wife  enceinte,  and  leaving  two  sisters  his  co-heiresses 
at  law  with  defeasible  rights,  on  the  birth  of  a  son,  whb  be- 
came the  absolute  heir,  ne  was  held  to  be  entitled  to  the 
rents  that  had  accrued  between  the  death  of  the  father  and 
his  own  birth. 

Mr.  Sovihgatey  Q.C.,  and  Mr.  E.  S.  Ford,  for  the  trus- 
tees, referred  to  Richards  v.  Richards  (*),  where  it  was  held 
that  a  posthumous  heir  was  entitled  to  the  rents  of  a  de- 
scended!^estate  only  from  the  date  of  his  birth,  and  that  the 
presumptive  heir  was  entitled  to  the  intermediate  rents. 

Sir  Gf.  Jessel,  M.R.:  If  there  had  been  no  residuary  de- 
vise in  this  will  the  heir-at-law  would  have  been  entitled  to 
the  intermediate  rents.  As,  however,  there  is  a  residuary 
devise,  the  residuary  devisees  are  entitled,  and  the  trustees 
who  have  entered  and  received  the  rents  are  trustees  of  the 
rents  in  question  for  such  residuary  devisees.  It  is  singular 
that  such  a  question  should  come  before  the  court  in  the 
year  1874. 

Solicitors :  Messrs.  Hedges  &  Brandreth. 

O  2  Sm.  A  Giflf..  876.  («)  Job.,  764. 


[Law  Reports,  18  Eqaky  Cases,  11.] 
M.R.,  AprU  16,  1874. 

♦Richards  v.  Delbridge.  [H 

[1874    B.     18.] 

Vcluntary  Oifi — Intended  Transfer  of  Properly — Invalid  Declaration  of  7'rusl. 

D.,  who  was  possessed  of  leasehold  business  premises  and  stock-in-trade,  shortly 
before  his  death  purported  to  make  a  voluntary  gift  in  favor  of  his  grandson  E.,  who 
was  an  infant  ana  who  assisted  in  the  business,  by  the  following  memorandum,  signed 
and  Indorsed  on  the  lease :    "  This  deed  and  all  thereto  belonging  I  g^ve  to  £.  from 
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this  time  forth,  with  all  the  stock-in-trade.**  The  lease  was  then  delivered  to  E/s 
mother  on  his  belialf : 

Hdd,  that  there  was  no  valid  declaration  of  trust  of  the  property  in  &vor  of  E.  . 

Richardson  v.  Richardson  (^),  and  Morgan  v.  MalUson  (*),  not  followed. 

Demurrer. 

The  bill,  tiled  by  Edward  Bennetto  Richards,  an  infant, 
by  his  next  friena,  stated  that  John  Delbridge,  deceased, 
was  possessed  of  a  mill,  with  the  plant,  machinery,  and 
stock-in-trade  thereto  belonging,  in  which  he  carried  on  the 
business  of  a  bone  manure  merchant,  and  which  was  held 
under  a  lease  dated  the  24th  of  June,  1863. 

That  on  the  7th  of  March,  1873,  John  Delbridge  indorsed 
upon  the  lease  and  signed  the  following  memorandum  : 

''  7th  March,  1873.  This  deed  and  all  thereto  belonging  I 
give  to  Edward  Bennetto  Richards  from  this  time  forth,  with 
all  the  stock-in-trade. 

''John  Delbridge." 

That  the  plaintiff  was  the  person  named  in  the  memoran- 
dum, and  the  grandson  of  John  Delbridge,  and  had  then  for 
some  time  assisted  him  in  the  business  ;  that  John  Delbridge, 
shortly  after  signing  the  memorandum,  delivered  the  lease 
on  his  behalf  to  Elizabeth  Ann  Richards,  the  plaintiffs 
mother,  who  was  still  in  possession  thereof. 

That  John  Delbridge  died  in  April,  1873,  having  exe- 
cuted several  testamentary  instruments  which  did  not  refer 
specifically  to  the  said  mill  and  premises,  but  gave  his  fur- 
niture and  effects,  after  his  wife's  death,  to  be  divided  among 
his  family. 

12]  *That  the  testator's  widow,  Elizabeth  Richards,  took 
out  administration  to  his  estate,  with  the  testamentary  j>a- 
pers  annexed. 

The  bill,  which  was  filed  against  the  defendants  Elizabeth 
Delbridge,  Elizabeth  Ann  Richards,  and  the  testator's  two 
sons,  who  claimed  under  the  said  testamentary  instruments, 

S rayed  a  declaration  that  the  indorsement  upon  the  lease  by 
ohn  Delbridge  and  the  delivery  of  the  lease  to  Elizabeth 
Ann  Richards  created  a  valid  trust  in  favor  of  the  plaintiff 
of  the  lease  and  of  the  estate  and  interest  of  John  Delbridge 
in  the  property  therein  comprised,  and  in  the  goodwill  of 
the  business  carried  on  there,  and  in  the  implements  and 
stock-in-trade  belonging  to  the  business. 

The  defendants  demurred  to  the  bill  for  want  of  equity. 

Mr.  ^y,  Q.C.,  and  Mr.  Phear,  in  support  of  the  demur- 
rer :  The  memorandum  of  the  7th  of  March,  1873,  did  not 
operate  as  a  valid  gift  of  the  leasehold  property  to  the  infant 

(')  Law  Rep.,  3  Eq.,  686.  (*)  Law  Rep.,  10  Eq.,  475. 
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plaintiff,  as  it  was  not  an  instrument  under  seal,  nor  of  the 
stock-in-trade,  as  there  was  neither  seal  nor  delivery.  The 
gift  was  only  intended  to  take  effect  by  transfer ;  as  there 
was  no  transfer,  the  memorandum  cannot  be  converted  into 
a  declaration  of  trust,  for  a  voluntary  settlement  intended  to 
be  effectuated  in  one  manner  cannot  have  effect  given  to  it 
in  another. 

This  last  point  is  determined  by  Milroy  v.  Lord  ('),  fol- 
lowed by  Warriner  v.  Rogers  ('). 

Mr.  W,  a.  Fisher  (Mr.  Southgate^  Q.C.,  with  him),  for 
the  plaintiff :  Although  there  is  no  equity  to  perfect  an  im- 
perfect gift,  yet  where  there  is  a  clear  intention  to  declare  a 
trust  of  property,  the  court  will  hold  that  an  instrument, 
however  informal,  constitutes  a  valid  declaration  of  trust. 
This  appears  from  many  cases,  among  which  may  be  cited 
Ex  parte  Ppe{*)  and  KekewicJi  v.  Manning  {*), 

[The  Master  of  the  Rolls  :  That  was  the  law  of  the 
court  down  to  the  time  of  Kekewich  v.  Manning.^ 

The  same  principle  was  followed  in  Wheailey  v.  Purr  (*). 
In  *Richarason  v.  Richardsoni^)  a  voluntary  deed,  [13 
whereby  a  donor  purported  to  assign  certain  specific  prop- 
erty and  all  other  her  personal  estate  to  B.,  was  held  to  pass 
the  property  in  certain  promissory  notes,  not  specifically 
mentioned  in  the  deed,  which  were  found  in  the  donor's  pos- 
session at  her  death,  though  the  notes  had  not  been  indorsed, 
and  there  was  no  evidence  of  their  delivery  to  B.  This  was 
on  the  principle  that  the  deed  of  assignment  operated  as  a 
complete  declaration  of  trust  of  all  the  donor's  property  in 
favor  of  B. 

In  Morgan  v.  Malleson  (^)  a  memorandum  of  a  voluntary 

fift  in  this  form :  ''I  hereby  make  over  to  M.  an  India 
ond,  value  £1,000,"  was  signed  by  S.,  and  given  by  him  to 
M-  without  handing  over  tne  bond.  S.  died,  and  the  resi- 
duary devisees  under  his  will  claimed  the  bond.  It  was  there 
held  by  Lord  Romilly  that  the  memorandum  was  a  good 
declaration  of  trust  in  favor  of  M. 

It  is  submitted  that  there  is  a  sufficient  intention  shown 
here,  and  that  a  valid  declaration  of  trust  has  been  created 
in  favor  of  the  plaintiff. 

Mr.  Fry  was  heard  in  reply  on  the  case  of  Richardson  v. 
Richardson, 

Sir  G,  Jessel,  M.R.:  This  bill  is  warranted  by  the  de- 

(0  4  D.  F.  <t  J.,  264.  (»)  1  Keen,  651. 

(*)  Law  Rep.,  16  Eq.,  840.  (•)  Law  Rop.,  3  Eq.,  686. 

(»)  18  Ves.,  140.  O  ibid.,  10  Eq.,  475. 
(■»)  1  D.  M.  it  G.,  176. 
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cisions  in  Richardson  v.  Richardson  and  Morgan  f.  MaUe- 
son;  but,  on  the  other  hand,  we  have  the  case  of  Milroy  v. 
Lord{^\  before  the  Court  of  Appeal,  and  the  more  recent 
case  of  Warriner  v.  Rogers  {^\  m  which  A^  ice-Chancellor 
Bacon  said  :  ''  The  rule  oi  law  upon  this  subject  I  take  to  be 
very  clear,  and  with  the  exception  of  two  cases  which  liave 
been  referred  to"  {Richardson  v.  Richardson  and  Morgan 
V.  Malleson),  "the  decisions  are  all  perfectly  consistent 
with  that  rule.  The  one  thing  necessary  to  give  validity  to 
a  declaration  of  trust — the  indispensable  thing — I  take  to  be, 
that  the  donor,  or  grantor,  or  whatever  he  may  be  called, 
should  have  absolutely  parted  with  that  interest  which  liad 
been  his  up  to  the  time  of  the  declaration,  should  have 
effectually  chanced  his  right  in  that  respect  and  put  the 
property  out  of  nis  power,  at  least  in  the  way  of  interest." 
141  *The  two  first-mentioned  cases  are  wholly  opposed  to 
the  two  last.  That  being  so,  I  am  not  at  liberty  to  decide 
the  case  otherwise  than  in  accordance  with  the  decision  of 
the  Court  of  Appeal.  It  is  true  the  judges  appear  to  have 
taken  different  views  of  the  construction  of  certain  expres- 
sions, but  I  am  not  bound  by  another  judge's  view  of  the 
construction  of  particular  words ;  and  there  is  no  case  in 
which  a  different  principle  is  stated  from  that  laid  down  by 
the  Court  of  Appeal.  Moreover,  if  it  were  my  duty  to  decide 
the  matter  for  the  first  time,  I  should  lay  down  the  law  in 
the  same  waj. 

The  principle  is  a  very  simple  one.  A  man  may  transfer 
his  property,  without  valuable  consideration,  in  one  of  two 
ways :  he  may  either  do  such  acts  as  amount  in  law  to  a 
conveyance  or  assignment  of  the  propertj^,  and  thus  com- 
pletely divest  himself  of  the  legal  ownership,  in  which  case 
the  person  who  by  those  acts  acquires  the  property  takes  it 
beneficially,  or  on  trust,  as  the  case  may  oe;  or  the  legal 
owner  of  the  property  may,  by  one  or  other  of  the  modes 
recognized  as  amounting  to  a  valid  declaration  of  trust,  con- 
stitute himself  a  trustee,  and,  without  an  actual  transfer  of 
the  legal  title,  may  so  deal  with  the  property  as  to  deprive 
himself  of  its  beneficial  ownership,  and  declare  that  he  will 
hold  it  from  that  time  forward  on  trust  for  the  other  person. 
It  is  true  he  need  not  use  the  words,  "  I  declare  myself  a 
trustee,''  but  he  must  do  something  which  is  equivalent  to 
it,  and  use  expressions  which  have  that  meaning ;  for,  how- 
ever anxious  tne  court  may  be  to  carry  out  a  man's  intention, 
it  is  not  at  liberty  to  construe  words  otherwise  than  accord- 
ing to  their  proper  meaning. 

(»)  4  D.  F.  &  J.,  264.  (2)  Law  Rep.,  16  Eq.,  840,  348. 
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The  cases  in  which  the  question  has  arisen  are  nearly  all 
cases  in  which  a  man,  by  documents  insufficient  to  pass  a 
legal  interest,  has  said,  "  I  give  or  grant  certain  property  to 
A.  B."  Thus,  in  Morgan  y.  MallesonQ)  the  words  were, 
**I  hereby  give  and  make  over  to  Dr.  Morris  an  India 
bond;''  and  in  Richardson  v.  Richardson^)  the  words 
were,  ''grant,  convey,  and  assign."  In  both  cases  the 
judges  held  that  the  words  were  effectual  declarations  of 
trust.  In  the  former  case.  Lord  Romilly  considered  that 
the  words  were  the  same  as  these :  "I  undertake  to  hold  the 
bond  for  you,"  which  would  undoubtedly  have  amounted 
to  a  declaration  of  trust. 

*The  true  distinction  appears  to  me  to  be  plain,  and  [15 
beyond  dispute :  for  a  man  to  make  himself  a  trustee  there 
must  be  an  expression  of  intention  to  become  a  trustee, 
whereas  words  of  present  gift  show  an  intention  to  give  over 
property  to  another,  and  not  retain  it  in  the  donor's  own 
hands  for  any  purpose,  fiduciary  or  otherwise. 

In  Milroy  v.  Lord  ('),  Lord  Juetice  Turner,  after  referring 
to  the  two  modes  of  making  a  voluntary  settlement  valid 
and  effectual,  adds  these  words :  "  The  cases,  I  think,  go 
further,  to  this  extent,  that  if  the  settlement  is  intended  to 
be  effectuated  by  one  of  the  modes  to  which  I  have  referred, . 
the  court  will  not  ^ve  effect  to  it  by  applying  another  of 
those  modes.  If  it  is  intended  to  take  enect  by  transfer,  the 
court  will  not  hold  the  intended  transfer  to  operate  as  a 
declaration  of  trust,  for  then  every  imperfect  instrument 
would  be  made  effectual  by  being  converted  into  a  perfect 
trust." 

It  appears  to  me  that  that  sentence  contains  the  whole 
law  on  the  subject.  If  the  decisions  of  Lord  Romillv  and 
of  Vice-Chancellor  Wood  were  rights  there  never  could  be  a 
case  where  an  expression  of  a  present  gift  would  not  amount 
to  an  effectual  declaration  of  trust,  which  woujd  be  carrying 
the  doctrine  on  that  subject  too  far.  It  appears  to  me  that 
these  cases  of  voluntary  gifts  should  not  be  confounded  with 
another  class  of  cases  m  which  words  of  present  transfer  for 
valuable  consideration  are  held  to  be  evidence  of  a  contract 
which  the  court  will  enforce.  Applying  that  reasoning  to 
cases  of  this  kind,  you  only  make  the  imperfect  instrument 
evidence  of  a  contract  of  a  voluntary  nature  which  this 
court  will  not  enforce ;  so  that,  following  out  the  principle 
even  of  those  cases,  you  come  to  the  same  conclusion. 

I  must,  therefore,  allow  the  demurrer,'  and,  though  I  feel 

i})  Um  Rep.,  10  Eq.,  475.    («)  Uw  Rep.,  3  Eq.,  686.     (»)  4  D.  F.  4  J.,  264,  274. 

9  Eng  Rep.  85 
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some  hesitation,  owing  to  the  conflict  of  the  authorities,  I 
think  the  costs  must  follow  the  result. 

Solicitor  for  the  plaintiff :   Mr.  T.  D.  BoUoriy  agent  for 
Messrs.  Hill  &  Hilly  Helston, 

Solicitors  for  the  defendants  :  Messrs.  Oregory^  Rowcliffes 
&  Hawle^  agents  for  Messrs.  Carlyon  &  PwiM^  Truro. 


[Law  Reports,  18  Equity  Cases,  18.] 

M.R.,  April  20,  1874. 

18]  *JeRVI8  V.    WOLFERSTAN. 

[187S    J.     19.] 

Trustee  and  Ceetui  que    Truet — hidemniiy— -Liability   of  Executor — Distribution    of 
Jienduary  Estate  with  Notice  of  Remote  Liability — Following  Assets — Rtfwndmg, 

A  trustee  who  accepts  office  at  the  request  of  a  eeetui  que  trust  is  entitled  to  be  in- 
demnified by  that  <^stui  que  trust  personally  against  all  loss  which  may  accme  in  the 
proper  execution  of  the  trust. 

ifotice  of  a  remote  contingent  liability  on  the  part  of  a  testator  is  not  sufficient  to 
prevent  his  executor  from  distributing  his  residuary  estate ;  and  if  the  executor  dis- 
tributes with  such  notice,  and  the  liability  afterwards  ripens  into  a  debt,  he  will  be 
entitled  to  call  on  the  residuary  legatees  to  refund. 

The  executors  of  a  testator  had  during  his  lifetime,  and  at  his  request,  become 
trustees  of  a  deed,  whereby  certain  shares  in  an  unlimited  company  were  settled  on  a 
tenant  for  life,  with  remainders  over.  While  the  company  was  a  going  concern,  and 
believed  to  be  perfectly  solvent,  they  distributed  the  residuary  estate:  afterwards  the 
company  was  ordered  to  be  wound  up.  Large  calls  were  made  in  respect  of  the 
shares,  and  the  remaindermen  all  disclaimed : 

Held,  that  the  trustees  and  executors  were  entitled  to  be  indemnified  out  of  the  tes- 
tator's estate,  and  to  call  on  the  residuary  legatees  to  refund. 

A  person  who  has  covenanted  to  bequeath  or  otherwise  provide  that  a  share  of  his 
estate  shall  go  to  the  covenantee  fulfils  his  covenant  by  bequeathing  the  share  to  the 
covenantee,  who  then  stands  in  the  same  position  as  any  other  legatee. 

The  above-mentioned  testator  had,  by  the  settlement  made  on  the  marriage  of  one 
of  his  daughters,  covenanted  to  bequeath  or  otherwise  provide  that  a  certain  share  of 
his  residuary  estate  should  go  to  her;  and  it  was  by  the  same  settlement  agreed  that 
such  share  should  be  paid  to  the  trustees  and  held  by  them  on  the  trusts  of  the  set- 
tlement. The  testator  accordingly  bequeathed  the  proper  share  to  his  daughter,  and 
it  was  paid  by  the  executors  to  the  trustees  of  the  settlement: 

HeUOy  that  the  trustees  were  liable  to  refund  equally  with  the  other  residaary 
legatees. 

An  executor  who  compels  a  legatee  to  refund  can  recover  only  the  coital  snm 
which  he  has  paid  to  the  legatee,  without  any  intermediate  income. 

On  the  21st  of  August,  1866,  Swynfen  Stevens  Jervis  trans- 
ferred to  Jervis  John  Jervis  and  rhilip  Octavius  Jervis  625 
fully  paid-up  shares  of  £20  each  in  the  Albert  Life  Insurance 
Company,  an  unlimited  company;  and  by  an  indenture  of 
19]  ^ven  date,  made  ^between  the  same  parties,  it  was  de- 
clared that  J.  J.  Jervis  and  P.  O.  Jervis  should  stand  pos- 
sessed of  these  shares  upon  trust  for  Catherine  Jervis  (the 
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wife  of  Swynfen  S.  Jervis)  during  her  life  for  her  separate 
use,  without  power  of  anticipation,  and  after  her  death  for 
certain  of  the  children  and  grandchildren  of  Swynfen  S. 
Jervis. 

On  the  same  21st  of  August,  1866,  Swynfen  S.  Jervis  made 
his  will,  and  thereby  bequeathed  his  residuary  personal 
estate  to  his  two  daughters,  Mrs.  Broughton  and  Mrs. 
Brackenbury  (then  Mrs.  Wolferstan)  and  his  son  Walter 
Neil  Jervis,  in  equal  shares,  and  he  appointed  Jervis  John 
Jervis  and  Philip  Octavius  Jervis  his  executors. 

Swynfen  S.  Jervis  died  on  the  15th  of  January,  1867. 

Bv  an  indenture  dated  the  31st  of  March,  1856,  being  the 
settlement  made  on  the  marriage  of  Mrs.  Broughton,  to 
which  Swynfen  S.  Jervis  was  a  party,  it  was  agreed  and  de- 
clared that  he,  the  said  Swynfen  S.  Jervis,  should  and  would 
bequeath  by  his  will,  or  otherwise  provide,  that  whatever 
residue  of  his  personal  estate  should  remain  at  his  decease 
should  be  equally  divided  between  his  children,  Mrs. 
Broughton,  Mrs.  Brackenbury,  and  Walter  Neil  Jervis  ; 
and  it  was  thereby  also  agreed  and  declared  that  such  share 
of  Mrs.  Broughton  of  the  said  residue  should  be  paid  over 
by  the  executors  or  administrators  of  Swynfen  S.  Jervis  to 
the  trustees  of  the  settlement,  to  be  held  by  them  upon  the 
trusts  thereby  declared. 

Bv  an  indenture  dated  the  23d  of  April,  1867  (being  the 
settlement  made  on  the  marriage  of  Mrs.  Brackenbury),  Mrs. 
Brackenbury  assigned  her  share  under  her  father's  will  to 
trustees  (one  of  whom  was  P.  0.  Jervis)  upon  the  trusts 
thereby  declared. 

J.  J.  Jervis  and  P.  0.  Jervis,  as  the  executors  of  the  tes- 
tator, got  in  his  personal  estate  and  paid  his  debts;  and 
after  making  such  payments  there  remained  in  their  hands 
a  clear  residue  of  £2,649  125.  Qd.  In  May,  1869  (having 
previously  issued  *he  usiml  advertisements  for  creditors 
under  the  statute  22  &  23  Vict.  c.  35),  they  paid  over  one- 
third  of  this  sum  to  the  trustees  of  Mrs.  Broughton' s  settle- 
ment, and  another  third  to  the  trustees  of  Mrs.  Brackenbury' s 
settlement ;  and  they  retained  the  remaining  third  for  the 
benefit  of  Walter  Neil  Jervis,  who  was  then  abroad. 

*At  the  time  when  these  payments  were  made  the  [20 
Albert  Company  was  a  going  concern,  and  believed  to  be 
perfectly  solvent;  but  the  executors  were  aware  that  the 
liability  on  the  shares  standing  in  their  names  as  trustees  of 
the  settlement  of  the  21st  of  August,  1866,  was  unlimited, 
and  that  such  liability  might  possibly  fall  on  Swynfen  S. 
Jervis' s  estate. 
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In  September,  1869,  the  Albert  Company  was  ordered  to 
be  wound  up,  and  J.  J.  Jervis  and  P.  O.  Jervis  were  settled 
on  the  list  of  contributories,  and  calls  to  the  amount  of 
£6,875  had  been  made  on  them  in  respect  of  the  625  shares. 

After  the  failure  of  the  company  the  cestuis  que  irust 
under  the  deed  of  the  21st  of  August,  1866  (with  the  excep- 
tion of  Mrs.  Jervis,  the  tenant  for  life,  who  had  received 
some  dividends  on  the  shares),  disclaimed.  Mrs.  Jervis  was 
willing  to  contribute  her  proper  proportion  of  the  amount  of 
calls.  The  one-third  share  of  Walter  Neil  Jervis  in  the 
residuary  estate  of  Swynfen  S.  Jervis  had,  with  his  consent, 
been  applied  towards  payment  of  the  calls. 

This  suit  was  instituted  by  J.  J.  Jervis  against  Mr.  and 
Mrs.  Broughton,  Mr.  and  Mrs.  Brackenbury,  and  the  trus- 
tees of  their  respective  settlements,  and  Mrs.  Jervis,  seeking 
to  be  indemnified  against  the  calls  on  the  shares  to  the  ex- 
tent of  the  sums  paid  out  of  Swynfen  S.  Jervis' s  estate  to 
the  trustees  of  the  settleirients,  and  to  obtain  repayment  from 
those  trustees  of  such  sums. 

Mr.  Sovihaate^  Q.C.,  and  Mr.  W.  TT.  Cooper^  for  the 
plaintiff :  All  the  cestuis  que  trust  under  the  deed  of  the  21st 
of  August,  1866  (with  the  exception  of  Mrs.  Jervis)  have 
disclaimed,  and  there  is,  consequently,  a  resulting  trust  in 
favor  of  Swynfen  S.  Jervis.  The  plaintiff  and  his  co-trustee 
became  trustees  of  the  shares  at  the  request  of  Swynfen  S. 
Jervis,  who,  if  he  had  been  living,  would  have  been  under 
an  obligation  to  indemnify  the  plaintiff  and  his  co-trustee ; 
and  his  estate  is  under  a  like  obligation :  Ex  parte  Chippen- 
dale (*) ;  Balsh  V.  Hyham  (") ;  Phene  v.  Chilian  (*).  Although 
the  plaintiff  was  executor,  and  himself  paid  over  the  residu- 
ary estate  to  the  trustees  of  the  settlement,  still  he  was  quite 
right  in  so  doing  ;  the  possible  liability  of  the  estate  in  re- 
21]  spect  of  *these  shares  afforded  no  ground  for  the  reten- 
tion of  the  residue  by  the  executors  ;•  and  now  that  the 
liability  has  actually  ripened  into  a  debt,  the  executor  is  en- 
titled to  insist  on  repayment :  Prowse  v.  Spur  gin  (*). 

Mr.  Fry^  Q.C.,  and  Mr.  Speedy  for  Mr.  and  Mrs.  Brough- 
t<>n  and  the  trustees  of  their  settlement :  There  is  no  case  in 
which  an  executor  has  been  permitted  to  recover  a  fund 
which  he  knowingly  paid  away  to  the  wrong  person. 

The  payment  was  made  to  us,  not  as  legatees,  but  as  cred- 
itors under  the  covenant  in  the  settlement^  It  is  true  that 
what  the  testator  covenanted  to  pay  was  a  share  of  residue ; 
and  the  amount  to  be  paid  therefore  depended  on  the  liabil- 

O  4  D.  M.  «k  G.,  19,  64.  (»)  6  Hare,  1. 

(«)  2  P.  Wmfl.,  458.  (*)  Law  Rep.,  5  Eq.,  99. 
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ities  of  the  testator ;  and  if  the  executor  had  ascertained  the 
true  amount  of  these  liabilities,  we  might  not  have  had  any 
payment  made  to  us  at  all ;  but  the  executors  choose  them- 
selves to  assess  the  amount,  and  hovr  can  they  now  recover 
it  back  ?  They  chose  to  assume  that  a  liability  which  they 
knew  would  not  ripen  into  a  debt,  and  cannot  recover  from 
us  simply  because  that  anticipation  has  turned  out  to  be 
fallacious  :  Aiken  v.  Short  (*). 

A^in,  the  plaintiff  can  be  in  no  better  position  than  the 
official  liquidator  of  the  company  would  be ;  and  it  is  quite 
clear  that  the  official  liquidator  could  not  compel  us,  who 
are  creditors  of  the  testator  of  equal  degree  with  himself,  to 
refund. 

[The  Master  of  the  Rolls  referred  to  Hodges  v.  Wad- 
dinaton  (*) ;  Taylor  v.  Taylor  (*).] 

The  duty  of  the  trustees  was  to  ascertain  whether  or  not 
their  cestuis  que  trust  disclaimed.  If  they  had  disclaimed 
before  the  residue  was  distributed,  the  interest  of  the  tes- 
tator under  the  settlement  might  have  been  sold :  and  then, 
instead  of  bein^  now  called  on  to  refund,  we  should  have 
had  a  large  additional  sum  paid  to  us. 

Mr.  BaasJiawey  Q.C.,  and  Mr.  KekewicJiy  for  Mr.  and 
Mrs.  BracKenbury  and  the  trustees  of  their  settlement,  cited 
Orayhurn  v.  *Cuirkson  (*),  as  showing  it  to  have  been  [22 
the  duty  of  the  executors  to.  sell  the  testator's  interest  in 
the  shares. 

Mr.  Everitty  for  Mrs.  Jervis. 

Mr.  Southgate^  in  reply:  It  is  incorrect  to  say  that  the 
trustees  of  Airs.  Broughton's  settlement  were  creditors  of  the 
testator.  The  testator's  covenant  was  to  bequeath  or  other- 
wise provide ;  he  had  a  right  to  choose  either  alternative ; 
he  chose  to  bequeath,  and  by  so  doing  satisfied  the  cove- 
nant :  In  re  BrooTcmarCs  Trust  (*) ;  and  the  covenantees  are 
in  no  better  or  worse  position  than  any  other  residuary 
legatees.  That  being  so,  the  right  of  the  official  liquidator 
as  against  them  is  clear :  Dames  v.  NicoUon  (•) ;  and  the 
plaintiff  is  in  no  worse  position  than  the  official  liquidator^ 
for  the  possibility  of  this  liability  ripening  into  a  debt  was 
too  remote  to  be  considered.  Suppose  the  executors  had 
refused  to  divide  the  residue  on  the  ground  of  this  liability, 
and  the  residuary  legatees  had  filed  a  bill  to  compel  them  to 
do  so,  is  it  possible  to  suppose  that  the  court  would  not 
have  made  a  decree  against  them  with  costs  t    Then,  as  to 

0)  1  fl[.  &  N.,  210;  25  L.  J.  (Ex.),  821.        (<)  Law  Rep.,  8  Ch.,  606. 
(*)  2  Vent.,  860.  (»)  Law  Rep.,  6  Ch.,  182. 

(»)  Law  Rep.,  10  Eq.,  477.  (•)  2  De  G.  4  J.,  693. 
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ascertaining  whether  or  not  the  cestuis  que  trvM  accepted 
the  benefits  intended  to  be  conferred  on  them  by  the  deed, 
a  remainderman  cannot  be  called  on  to  accept  or  disclaim 
an  interest  until  the  interest  comes  into  possession. 

Sir  G.  Jessel,  M.R.:  This  case  is  one  which  is  by  no 
means  common,  and  which,  I  hope,  will  not  become  com- 
mon. It  is  a  case  where  the  executors  of  a  will  now  claim 
as  creditors  against  the  estate  which  they  have  themselves 
distributed ;  and  it  is  so  peculiar  that  it  is  necessary  to 
state  it  shortly. 

By  a  deed  of  settlement  of  the  21st  of  August,  1866,  Mr. 
Swynfen  Jervis,  who  was  the  owner  of  625  fully  paid-up 
shares  in  the  Albert  Insurance  Company  (then  a  going  con- 
cern, and  supposed  to  be  not  onl^  solvent  but  wealthy), 
made  a  settlement  of  the  shares,  which  were  then  supposed 
23]  to  be  of  great  value,  on  his  wife  *for  life,  with  remain- 
der to  his  children  and  grandchildren.  Mr.  Swynfen  Jervis 
made  his  will  on  the  same  day,  and  made  the  trustees  of  the 
settlement  his  executors.  He  died  in  January,  1867,  and 
the  will  was  duly  proved. 

By  an  indenture  of  settlement  made  in  his  lifetime,  on  the 
31st  of  March,  1856,  on  the  marriage  of  one  of  his  daughters, 
now  Mrs.  Broughton,  Mr.  Swynfen  Jervis  had  covenanted 
that  he  would  oeaueath  by  his  will,  or  otherwise  provide, 
that  whatever  residue  of  his  personal  estate  should  remain 
at  his  decease  should  be  equally  divided  between  Mrs. 
Broughton,  Mrs.  Brackenbury,  and  Walter  Neil  Jervis.  By 
another  indenture  of  the  22d  of  April,  1867,  which  was  a  set- 
tlement of  Mrs.  Brackenbury' s  share,  her  one- third  share  of 
the  residue  which  she  took  under  Mr.  Jervis' s  will  was  set- 
tled, and  got  into  her  trustees.  The  executors  of  Mr.  Swyn- 
fen Jervis,  of  whom  the  plaintiff  is  one,  advertised  for 
creditors  in  the  usual  way.  They  found  that  they  had 
paid  all  their  debts,  that  they  had  got  rid  of  all  their  liabil- 
ities except  this,  that  there  was  a  possible  liability  on  the 
Albert  shares,  because,  though  it  was  a  going  concern,  and 
believed  to  be  solvent,  it  might  fail ;  this  failure  miglit  take 
place  before  the  remaindermen  had  become  entitled  in  pos- 
session ;  they  would  thus  have  an  opportunity  of  disclaim- 
ing, and  this  would  throw  back  the  shares,  as  regards 
beneficial  interest  or  liability,  on  the  testator's  estate  ;  and 
in  that  way  there  was  a  possible  liability  of  the  testator's 
estate  to  the  trustees  of  that  settlement — a  remotie,  contin- 
gent, unexpected  liability  ;  and  it  is  not  contended  that  the 
¥laintiff  was  not  aware  that  there  was  such  a  possibility, 
here  being  no  debt  unpaid,  and  no  present  liability,  the 
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executors  divided  the  residue,  which  then  amounted  to 
£2,649  12^.  6^.,  in  shares;  they  paid  one  share  of  £883  4^. 
2d.  J  to  the  trustees  of  Mrs.  Broughton's  settlement,  and 
another  share  of  equal  amount  to  the  trustees  of  Mrs.  Brack- 
enbury's  settlement.  Unfortunately,  the  payments  having 
been  made,  the  Insurance  Company  failed,  and  was  wound 
up,  and  eventually  the  costs  of  the  liquidation  turned  out 
to  be  exceedingly  neavy,  and  very  large  calls,  amounting  to 
£6,876,  were  made  upon  these  trustees  and  executors.  Of 
course,  as  trustees  of  the  settlement  and  holders  of  the 
shares,  they  were  legally  liable  to  pay  this  large  sum  of 
money. 

*The  cestuis  que  trust  under  the  settlement,  with  the  [24 
exception  of  the  widow  (who  had  received  some  dividends, 
and  was  unable  to  disclaim)  naturally  disclaimed,  and  the 
result,  therefore,  was,  that  under  our  law  there  was  a  result- 
ing trust  for  the  testator's  estate.  Mrs.  Jervis  has  paid,  or 
is  willing  to  pay,  a  sufficient  contribution ;  but  the  result  is 
that  the  testator's  estate  is  liable  for  several  thousands  of 
pounds,  and  liable  to  indemnify  these  trustees.  I  take  it 
to  be  a  general  rule  that  where  persons  accept  a  trust  at  the 
request  of  another,  and  that  other  is  a  cestwi  que  trusty  he 
is  personally  liable  to  indemnify  the  trustees  for  any  loss 
accruing  in  the  due  execution  of  the  trust ;  and  under  that 
doctrine  I  shall  hold  that  the  estate  of  the  testator  became 
liable  to  indemnify  the  trustees  against  the  payment  of  this 
laree  sum  of  money. 

That  being  so,  tne  next  question  is.  How  are  they  to  be 
recouped,  if  they  are  entitled  to  be  recouped  at  all  ?  The 
only  sums  remaining  to  recoup  them  are  these  two  sums  of 
£883  45.  2d.  paid  to  the  trustees  of  the  respective  settle- 
ments. These  sums  were  originally  undoubtedly  part  of  the 
testator's  estate,  and  part  of  the  estate  which  was  liable  to 
recoup  them,  and  the  question  which  I  have  now  to  try  is, 
whether  what  has  happened  has  entitled  these  defendants  to 
retain  these  moneys,  and  to  leave  the  trustees  to  bear  the 
loss  personally. 

Now,  first  of  all,  as  regards  Mrs.  Broughton  and  those 
claiming  under  her  settlement,  it  is  said  that  thejp-  are  not  in 
possession  as  legatees  at  all ;  that  it  is  not  a  case  in  which  an 
attempt  is  made  \>y  a  creditor  to  make  a  residuary  legatee 
refund,  but  that  it  is  the  case  of  one  creditor  attempting  to 
make  another  creditor  refund.  The  first  question  which  I 
have  to  examine  is,  whether  that  is  a  true  state  of  the  case 
as  regards  the  law  ;  and  I  do  not  think  that  it  is.  The  cove- 
nant by  Mr.  Swynfen  Jervis  was  simply  that  he  would  be- 
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queath  by  will,  or  otherwise  provide,  that  this  share  of 
residue  should  come  to  Mrs.  Broughton.  He  did  bequeath 
it  by  will,  and  he  therefore  fulhlled  his  covenant.  The 
effect  of  the  bequest  by  the  will  was  to  make  the  lady  a  re- 
siduary legatee,  and  nothing  else,  and,  consequently,  when 
the  trustees  of  her  settlement  received  it  they  were  simply  in 
the  position  of  a  residuary  legatee  receivinga  share  of  the 
residue;  and  if,  as  residuary  legatee,  Mrs.  Broughton  was 
25]  liable  to  refund,  the  liability,  in  my  opinion,  *remains. 
That  makes  the  case  of  Mrs.  Broughton  identical  with  that 
of  Mrs.  Brackenbury. 

The  next  question  is.  Are  they  liable  to  refund  at  all  ?  I 
take  it  that  no  proposition  is  better  settled  than  that  residu- 
ary legatees  are  liable  to  refund  at  the  suit  of  an  unpaid 
creditor,  and  I  have  already  held  that  the  plaintiff  and  his 
co-trustee  are  unpaid  creditors. 

The  only  proposition  that  remains  to  be  examined  is  this: 
It  is  said  that,  in  addition  to  being  creditors,  the  plaintiff 
and  his  co-trustee  were  also  the  executors  of  the  debtor,  and 
that,  though  creditors  can  obtain  an  order  to  refund  against 
residuary  legatees,  executors  cannot,  if  the  executors  have 
paid  over  the  assets  with  notice  of  the  debt.  Now  that  is 
undoubtedly  jjood  law,  but  it  does  not  by  any  means  follow 
that  the  creditor,  as  such,  has  lost  his  right  to  recover, 
because  he  could  not  recover  in  another  character,  assuming 
always  that  he  could  not  recover  in  that  character.  It  may 
be  quite  true  that  if  the  suit  was  brought  in  the  character  of 
executor  only,  it  would  be  barred  ;  for  that  reason  I  will 
examine  in  a  moment  whether  it  is  so  barred ;  but  still  I  do 
not  think  that  it  is  at  all  conclusive,  on  the  question  as  to 
the  creditor's  right  to  recover,  to  say  that  he  has  done  some- 
thing which  would  debar  him  in  another  character  from 
recovering,  he  not  suing  in  that  other  character. 

But,  is  it  true  that  the  executor  would  be  barred  in  a  case 
like  this?  I  cannot  find  any  authority.  I  have  looked 
through  many  cases,  and  I  have  asked  for  the  assistance  of 
the  bar,  and  I  cannot  find  the  rule  stated  in  wider  terms 
than  these,  that  he  cannot  recover  from  a  legatee  a  payment 
made  with  notice  of  a  debt.  Now  he  certainly  iiad  not 
notice  of  a  debt,  for  the  debt  did  not  exist..  The  utmost 
notice  that  he  had  was  notice  of  a  possible  liability — a,  re- 
mote, unlikely  liability,  but  a  possible  one ;  and  the  ques- 
tion therefore  remains,  whether  the  notice  of  a  possible 
remote  contingent  liability  of  this  kind  prevents  the  execu- 
tor recovering  back  the  assets,  if  he  had  paid  them  away, 
when  that  which  was  formerly  this  possible  remote  liability 


VoL  XVin.]  EQUITY  CASES.  681 

H.B.  Jervis  v.  Wolferatan.  .  1874 

becomes  a  debt  t  I  am  not  willing  to  stretch  the  rule  beyond 
what  its  terms  require,  because  it  appears  to  me  that  great 
inconvenience  would  arise  from  so  straining  or  stretching  the 
rule.  If  it  were  true  that  an  executor  *was  disabled  [26 
from  recovering  merely  because  he  had  notice  of  such  a  pos- 
sible liability,  the  result  would  be  to  throw  the  great  bulk 
of  the  estates  of  testators  who  had  any  property  into  this 
court — a  result  certainly  not  desirable,  because  it  would 
then  be  sufficient  for  an  executor  to  allege  as  an  excuse  for 
not  paying  any  of  the  legatees,  that  at  some  remote  period 
his  testator  had  been  a  lessee  of  property,  though  the  prop- 
erty mi^ht  be  of  the  greatest  possible  value,  though  it  had 
been  assigned  many  years  before,  and  there  was  a  good  cove- 
nant of  mdemnity  by  a  solvent  purchaser.  That  is  a  very- 
common  case,  indeed.  But  not  only  would  it  be  a  sufficient 
ground  f ot  refusing  to  pay  a  legatee,  it  would  be  a  sufficient 
ground  for  refusing  to  pay  anybody  anything.  The  mere 
fact  that  the  executor  had  heard  (for  that  is  notice)  that  the 
testator  had  formerly  been  a  lessee,  would  give  htm  any  de- 
lay he  might  wish,  because  he  might  say  that  he  was  prose- 
cuting inquiries  as  to  whether  the  testator  had  ever  been  a 
lessee  of  any  leasehold  property  whatever  of  which  he  was 
formerly  possessed. 

This  shows  the  extreme  inconvenience  of  notice  of  such  a 
kind  of  remote  contingent  liability  being  held  sufficient  to 
make  the  executor  guilty  of  neghgence  (for  that  is  what  it 
must  come  to)  in  distributing  the  assets— guilty  of  wilful 
negligence,  such  as  to  deprive  him  of  any  remedy  if  he  were 
afterwards  made  personally  liable  at  the  suit  oi  the  person 
entitled  to  enforce  that  liability.  I  think  the  mere  state- 
ment of  such  a  result  shows  how  dangerous  it  would  be  to 
extend  the  doctrine  to  that  length,  and  I  am  not  prepared 
so  to  extend  it ;  on  the  contrary,  I  would  rather  encourage 
executors  to  distribute  the  assets  as  soon  as  possible,  instead 
of  making  them  liable  to  such  a  responsibility  if  thev  did 
not  take  such  superfluous  and  unusual  precautions.  I  think, 
therefore,  that  it  would  not  have  been  sufficient  to  prevent 
the  plaintifl!,  even  as  executor,  from  recovering  this  amount 
if  he  had  been  compelled  by  a  third  person  to  pay  it.  That 
being  so,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover. 

There  now  remains  the  question,  What  is  he  entitled  to 
recover  i  I  take  it  that  he  is  entitled  to  recover  what  he  has 
paid.  It  was  put  to  me  that  that  would  involve  some  hard- 
ship ;  but,  on  the  other  hand,  everybody  taking  a  residue 
must  know  that  he  takes  it  subject  to  the  testator's  liabil- 
9  Eng.  Rep.  86 
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27]  ities,  and  takes  the  risks  of  it  *afterward8  turning  out 
that  there  are  undiscovered  liabilities.  That  has  alWya 
been  the  law,  and  I  think  there  is  no  unusual  hardship  in 
that.  On  the  other  hand,  it  has  been  thought  to  be  a  hard- 
ship that  a  man  may  not  spend  the  income  of  what  he  has 
been  paid,  and  the  doctrine  is  now  established,  that  if  an 
executor  recovers  back  assets  he  cannot  recover  any  of  the 
income,  but  he  must  take  only  the  capital.  Following  that 
doctrine,  I  shall  direct  the  trustees  oi  Mrs.  Brackenbury's 
settlement  to  pay  £883  4^.  2d.  into  court,  and  the  trustees  of 
Mrs.  Broughton'^s  settlement  to  pay  the  like  sum  into  court 
by  a  day  to  be  fixed  for  that  purpose. 

Then  as  to  the  costs,  I  cannot  help  seeing  that  this  is  a 
case  of  very  great  hardship  on  all  sides.  I  do  not  at  all 
blame  the  trustees  of  these  settlements  for  bringing  this  case 
into  court.  Points  of  law  of  great  nicety,  and  by  no  means 
free  from  difficulty,  have  been  discussed,  and  I  think  that 
they  were  not  wrong  in  not  making  the  payments  without 
the  case  being  decided  ;  and  so  far,  therefore,  from  mulcting 
them  in  costs,  I  think  they  must  have  their  costs.  There- 
fore, when  the  sums  are  brought  into  court,  I  think  that  the 
costs  of  all  parties,  as  between  solicitor  and  client,  should 
be  paid  out  of  the  fund,  and  that  the  residue  should  be  paid 
to  the  plaintiff  and  his  co-trustee,  Mr.  Philip  Octavius 
Jervis. 

Solicitors :  Messrs.  J^keSy  Saunders  &  Stokes ;  Messrs. 
Tucker  &  Lake;  Messrs.  Fem  &  Qo. ;  Mr.  J.  H.  Johnson. 


[Law  Reports,  18  Equity  Cases,  88.] 
V.-C.  M.,  April  17,  1874. 

88]  *Pereino  y.  Trail. 

[1868    P.     169.] 

Mortmain — Charitable  Legacy  charged  on  Land — StattAVory  Exemption  from 
Disability — Power  to  devitte  implied  from  Power  to  take  by  Will, 

A  hospital  was  empowered  by  an  act  of  Parliament  by  which  it  was  incorp<irated, 
by  will,  gilt,  purchase,  or  otherwise,  to  obtain,  acquire,  hold  and  retain  land  for  the 
purposes  of  the  charity ;  and  also  by  will,  gift,  purchase,  or  otherwise,  to  obtain, 
acquire,  hold  and  maintain,  for  the  purposes  of  the  charity,  any  kind  of  pergonal 
estate,  including  money  secured  on  mortgage  or  charged  on  land  : 

Held,  that  those  words  implied  a  power  to  devise  land  for  the  use  of  the  charity, 
and,  therefore,  that  where  a  testator  gave  certain  legacies  to  this  as  well  as  other 
charities  out  of  a  mixed  fund  of  realty  and  personalty,  the  charity  in  question  was 
entitled  to  receive  the  legacy  in  full. 

JoiiN  Peering,  by  his  will,  dated  the  28th  of  August, 
1863,  gave,  devised  and  bequeathed  all  his  real  and  personal 
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estate  whatsoever  and  wheresoever  (except  any  estate  vested 
in  him  as  trustee  or  mortgagee)  to  trustees,  upon  trust  that 
they,  when  and  as  they  should  deem  expedient  and  an  ad- 
vantage so  to  do,  with  all  the  same  discretion  and  authority 
as  an  absolute  owner,  sell  his  trust  estate  and  effects,  and 
stand  possessed  of  the  money  to  arise  therefrom,  upon  trust 
thereout,  in  the  first  place,  to  pay  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  then  in  payment  of  legacies 
to  some  relatives  and  connections,  and  also  to  several  diflEer- 
ent  charities,  atnongst  which  was  a  legacy  of  £100  to  the 
treasurer  for  the  time  being  of  the  Westminster  Hospital ; 
and  there  was  a  general  direction  that  the  several  charitable 
legacies  were  to  he  applied  by  the  respective  treasurers  to 
the  purposes  of  the  respective  institutions. 

*The  testator  made  some  codicils  which  did  not  affect  [89 
the  bequest  to  the  Westminster  Hospital,  and  died  on  the 
16th  of  May,  1867. 

The  suit  was  instituted  for  the  administration  of  the  tes- 
tator's estate,  and  a  decree  was  made  on  the  6th  of  March, 
1868;  and  bj^  the  chief  clerk's  certificate  the  estate  was 
found  to  consist  of  the  proceeds  of  real  and  personal  estate 
which  had  been  sold  and  converted,  and  was  represented  by 
a  fund  in  court. 

Several  of  the  charities  to  which  legacies  had  been  given 
were  incorporated  by  act  of  Parliament,  but  in  respect  to  all 
except  the  Westminster  Hospital  it  was  admitted  that  they 
were  not  exempted  from  the  disabilities  of  the  Mortmain  Act. 

The  Westminster  Hospital,  however,  was  incorporated  by 
a  private  act  of  6  Geo.  4,  c.  xx.,  sect.  1  of  which,  after 
constituting  the  president,  vice-presidents,  treasurers  and 
governors,  for  the  time  being  a  body  politic  and  corpo- 
rate for  the  purposes  of  the  institution  or  hospital  bv  the 
name  and  style  of  "The  President,  Vice-Presidents,  Treas- 
urers and  Governors  of  the  Westminster  Hospital,"  with 
power  to  sue  in  the  corporate  name,  enacted  as  follows : 

"And  hy  the  same  name  shall  be  able  and  capable,  with- 
out incurring  the  penalties  and  forfeitures  of  the  Statutes 
of  Mortmain,  to  hold  and  retain  for  the  purposes  of  the  said 
hospital  the  said  hospital  or  building  in  and  near  the  Broad 
Sanctuary  aforesaid,  and  piece  of  ground  there  whereon  the 
same  stands,  and  the  piece  or  pieces  of  land  or  ground  in 
James  Street  aforesaid,  and  by  will,  gift,  purchase,  or  other- 
wise, to  obtain,  acquire,  hold  and  retain  for  the  purposes 
of  the  said  hospital  any  manors,  messuages,  lands,  tene- 
ments and  hereditaments  of  any  kind,  name,  quality,  or 
sort,  either  in  fee  or  for  terms  of  life  or  years,  or  otherwise 
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howsoever,  so  as  such  manors,  messuages,  lands,  tenements 
and  hereditaments  (exclusive  of  the  said  hospital  at  or  near 
the  Broad  Sanctuary  aforesaid,  and  piece  or  parcel  of  ground 
whereon  the  same  stands,  and  exclusive  of  the  said  pieces 
or  parcels  of  ground  in  James  Street  aforesaid,  and  also  ex- 
clusive of  the  manors,  messuages,  lands,  tenements  and 
hereditaments  that  may  at  any  time  or  times  after  the  pass- 
ing of  this  act  be  vested  in  the  said  corporation  hereby  cre- 
ated, or  in  any  trustee  or  trustees  for  the  said  corporation 
hereby  created,  by  way  of  mortgage,  or  upon  which  any 
90]  *sum  or  sums  of  money  belonging  to  the  said  corpora- 
tion hereby  created  may  be  charged)  do  not  in  the  whole  ex- 
ceed the  clear  yearly  value  of  £20,000  over  and  above  all 
charges  and  reprises,  computing  the  same  at  the  rack  rent 
which  might  have  been  had  or  gotten  for  the  same  respect- 
ively at  the  time  of  the  attaining  or  acquisition  thereof :  And 
also  by  will,  gift^  purchase,  or  otherwise,  to  obtain,  acquire, 
hold  and  maintain  for  the  purposes  of  the  said  hospital  any 
kind  of  personal  estate,  and  any  moneys  and  property  of 
what  nature  or  kind  soever,  including  money  secured  on 
mortgage  of,  or  charged  upon,  any  manors,  messuages,  lands, 
tenements,  or  hereditaments." 

The  suit  now  came  on  for  further  consideration,  the  only 
question  to  be  argued  being  whether  the  Westminster  Hos- 
pital was  entitled  to  receive  the  legacy  in  full. 

Mr.  Olasse^  Q.C.,  and  Mr.  W.  W.  Karslake,  for  the  plain - 
tiflfs :  The  question  is,  whether  a  gift  of  land  to  a  cnarity 
empowered  to  hold  land  is  good  where  the  testator  is  not 
also  entitled  to  give  land  to  a  charity.  There  is  a  double 
disability,  and  powers  such  as  those  in  the  Westminster 
Hospital  Act  omy  remove  the  cause  of  invalidity  arising 
from  the  disability  of  the  charity,  leaving  the  disability  of 
the  testator  untouched :  Nethersole  v.  School  for  the  Jndi- 
gent  Blind  {');  Chester  v.  Chester  {*).  Stronger  words  are 
necessary  to  take  away  the  disqualification  of  a  testator: 
Robinson  v.  Oovefnors  of  London  Hospital  ("). 

Mr.  W.  S.  OweUj  for  the  defendants. 

Mr.  ITidly  for  some  of  the  Charities,  and  Mr.  Cales^  for 
another,  admitted  that  they  could  not  claim  exemption  from 
the  Mortmain  Acts. 

Mr.  Phear,  for  the  Westminster  Hospital :    The  act  incor- 

S orating  the  hospital  is  so  worded  as  to  take  away  both 
isqualifications,  and  there  are  words  in  it  which  quite 
distinguish  it  from  the  cases  cited.  In  the  acts  incorporat- 
ing the  charities  in  Nethersole  y.  School  for  the  Indigerd 

(')  Law  Rep.,  U  Eq.,  1.  («)  Law  Rep.,  12  Eq.,  444.  f)  10  Hare,  19. 
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BUnd^  and  *  Chester  v.  Chester  {'\  there  was  simply  a  [91 
general  power  to  take  personalty  by  will  and  a  limited  power 
to  hold  land,  without  any  words  having  reference  to  the 
sources  from  which  it  might  be  derived.  It  would  be  ab- 
surd to  hold  that  the  charity  might  take  land  by  devise,  and 
yet  that  no  one  had  the  power  of  devising. 

Mr.  Olasse^  in  reply :  The  words  of  the  act  must  be  read 
reddendo  singula  singulis^  so  as  to  avoid  the  conclusion 
that  it  was  intended  by  a  mere  private  act  to  repeal  ^o  ianto 
the  Mortmain  Acts. 

Sir  R.  Malins,  V.C:  I  agree  with  Mr.  Glasse,  to  a  cer- 
tain extent,  that  the  court  ought  not  to  presume  an  intention 
to  modify  or  repeal  a  public  act  of  Parliament  by  a  private 
one.  But  words  in  a  private  act  must  receive  the  same  con- 
struction as  in  a  public  one,  and  this  hospital  having  had 
those  powers  conferred  upon  it,  is  entitled  to  aU  the  benefits 
arising  from  a  fair  construction  of  the  enactment.  It  is 
clear  tnat  if  no  one  could  give  any  land  to  the  charity  by 
will,  it  could  not  take  any  land  by  devise,  and  could  never 
become  possessed  of  any.  I  thint,  therefore,  that,  in  order 
to  give  tne  words  of  the  act  any  eifect,  I  must  hold  that  per- 
sons are  at  liberty  to  devise  land  for  its  benefit.  A  capacity 
to  take  by  will  conferred  upon  a  charity  seems  necessarily 
to  empower  a  testator  to  give  land  to  it,  and  though  the 
power  is  not  conferred  here  in  such  express  terms  as  was  the 
case  in  Robinson  v.  Governors  of  London  Hospital  {*)^  I 
think  the  words  are  sufficient. 

Solicitors :  Mr.  JF.  R.  Jeanneret;  Messrs.  Fladgate^  Clark 
&  Finch ;  Mr.  Henry  Cockle ;  M:essrs.  Trollope  &  Winck- 
worth;  Messrs.  Hedpath  <fe  Holdsworth. 

(»)  Law  Rep.,  12  Eq.,  444.  (»)  10  Hare,  19. 


[Law  Reports,  18  Eqalty  Oases,  114.] 
V.-C.B.,  March  16,  1874.] 

*Dawson  V.  Small.  [114 

[1868    D.     20.] 

WiU^CTumiy^ffonorary  Truttr—Gifi  of  Surplui  after  void  Gift 

Testator  bequeathed  to  his  executors  £600  out'  of  his  pure  personal  estate,  upon 
tmst  to  invest  and  apply  the  income  in  keeping  in  good  repair  all  the  tombstones 
and  headstones  of  his  relatives  and  himself  in  G.  churchyard,  and  directed  that  any 
surplus  that  mi^ht  remain  after  defraying  yearly  the  expenses  as  before  stated, 
should  be  given  by  his  executors  every  year  to  poor  pious  members  of  the  Methodist 
Society  in  G.  above  the  age  of  fifty  years : 
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Held,  that  the  trnst  to  keep  the  tombstones  in  renair  being  honorary  only,  the 
whole  £600  was  well  given  for  the  benefit  of  the  Methodist  poor,  discharged  from  the 
obligation  of  keeping  the  tombstones  in  repair. 

John  Small,  who  died  in  January,  1867,  by  his  will, 
dated  the  18th  of  June,  1846,  after  giving  his  dwelling-house 
and  other  property  and  cottages  at  Guisborou^h  to  the  use 
of  his  housekeeper,  Sarah  Dawson,  for  her  life,  ^ve  and 
devised  unto  the  use  of  David  Baker  and  Robert  Harrison 
and  Sarah  Dawson,  his  housekeeper,  their  heirs  and  assigns, 
forever,  all  his  messuages,  lands,  tenements  and  heredita- 
ments situate  at  Guisborough,  and  all  other  his  real  estates 
and  personal  estates,  whatsoever  and  wheresoever  situate, 
and  of  what  nature  or  kind  soever,  which  he  might  die  pos- 
sessed of,  interested  in,  or  in  any  way  entitled  to,  and  which 
he  had  any  power  to  dispose  of,  either  at  law  or  in  equity, 
for  payment  of  debts,  funeral  and  testamentary  expenses. 
After  a  request  to  his  executors  and  executrix  that  if  he 
should  die  from  home  his  remains  might  be  brought  to 
Guisborough  to  be  buried  amongst  his  friends,  and  with  cer- 
tain directions  for  preserving  the  bones  and  dust  of  his  an- 
cestors, testator  bequeathed  £600,  arising  out  of  such  part 
of  his  personal  estate  as  should  not  be  secured  upon 
mortgajges  or  chattels  real,  or  be  invited  in  government 
securities,  to  be  invested  either  in  the  purchase  of  land  in 
Guisborough  or  in  its  near  neighborhood;  (but  should  the 
Statute  of  Mortmain  prevent  this),  then  the  said  sum  of 
£600  to  be  invested  in  government  securities,  and  that  the 
interest,  dividends,  or  rent  arising  therefrom  be  forever  ap- 

;lied  to  the  following  purposes:  "1.  To  keep  up  in  good 
15]  repair  all  the  tombstones  and  *headstones  of  mj  rela- 
tions ana  self  in  the  churchyard  of  Guisborough,  with  the 
wall  and  iron  palisading  surrounding  the  same ;  likewise 
the  two  headstones  belonging  to  my  family  outside  of  the 
said  enclosure ;  and  if  any  of  the  iron  or  stonework  want 
repairing  that  it  always  be  done  when  wanted,  and  that  all 
the  headstones  and  tombstones  always  be  kept  clean  and 
well  painted,  and  that  the  letters  be  recut  when  growing 
illegible,  and  that  all  weeds  and  grass  be  kept  from  growing 
in  the  inside  of  the  said  enclosure,  and  that  it  be  cleaned  and 
scoured  twice  every  year,  and  that  likewise  the  headstones 
of  my  brother  J.  Small,  in  Seamer  churchyard,  and  of  my 
cousin  R.  Wiles,  in  the  same  churchj^ard,  and  of  my  cousin 
Thomas  Wiles,  in  the  enclosure  of  Guisborough  churchyard, 
be  kept  in  order  and  painted,  the  same  as  is  directed  respect- 
ing the  others  before  named.  And  I  hereby  direct  and 
desire  that  any  surplus  money  that  may  remain  after  de- 
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fraying  yearly  the  expenses  as  before  stated,  shall  be  given 
every  year,  on  the  6tn  day  of  September  (my  birthday),  in 
the  vestry  belonging  to  the  Wesleyan  Methodist  Chapel,  in 
this  town,  to  poor  pions  members  of  the  Methodist  Society 
resident  in  this  town  above  the  age  of  fifty  years,  and  that 
the  said  surplus  money  be  paid  by  the  two  society  stewards 
belonging  to  the  said  chapel.  Should  there  be  more  than 
two  society  stewards,  a  leaders'  meeting  shall  be  called,  to 
choose  two  of  the  number,  and  whose  decision  shall  be  en- 
tered in  a  book  to  be  kept  for  that  purpose,  wherein  all  pay- 
ments from  time  to  time  shall  be  entered ;  and  I  dp  hereby 
order  that  they,  the  said  society  stewards  for  the  time  being, 
be  the  trustees  to  receive  the  dividends,  rents,  or  profits  aris- 
ing from  the  investment  of  the  said  £600  sterling  hereby  be- 
queathed for  that  special  purpose,  and  that  the  two  society 
stewards  retain  to  tnemselves  the  sum  of  £1  each  annually 
as  a  remuneration  for  that  trouble,  and  that  the  said  sum  of 
£600  be  invested  within  eighteen  months  after  my  decease." 

By  a  codicil  to  his  will,  testator  directed  that  the  distribu- 
tion of  the  surplus  interest  of  the  £600  should  be  made  by 
his  executrix,  Sarah  Dawson,  in  her  dwelling-house,  instead 
of  by  the  chapel  stewards,  in  the  Wesleyan  Chapel  at  Guis- 
borough,  as  directed  by  the  will,  the  gift  of  £1  each  for  the 
stewards,  for  their  trouble,  being  revoked. 

*A  suit  having  been  instituted  for  administration  of  [116 
testator's  estate,  a  question  arose  upon*  further  considera- 
tion, whether,  the  prior  gift  for  keeping  the  tombstones  in 
repair  being,  upon  the  authorities,  invalid,  the  gift  of  the 
surplus  interest  of  the  £600,  after  satisfying  that  purpose, 
failed  also. 

Mr.  Swanston^  Q.C.,  and  Mr.  J,  Cutler^  for  the  plaintiffs, 
Sarah  Dawson  and  William  Harrison :  There  is  a  present 
immediate  gift  of  £600  for  the  benefit  of  the  Wesleyan  poor, 
subject  only  to  the  condition  of  keeping  in  repair  the  family- 
tombstones.  That  prior  condition  bemg  void  as  a  perpe- 
tuity and  incapable  of  being  enforced,  .fiicArare?  v.  Rob- 
S(m{'\  Hoare  v.  Osborne  {^\  Re  Rigley's  Trust  (^\  the 
bequest  to  the  Wesleyan  poor  does  not  fail  from  being  the 
bequest  of  a  surplus  or  residue  after  a  void  bequest ;  but 
the  whole  fund  is  well  given  for  the  benefit  of  the  Wesleyan 
poor,  discharged  from  the  honorary  obligation  of  keeping 
the  family  tombstones  in  repair:  Fisk  v.  Attorney-Oert' 
eral{');  Sinneity.  Herbert  {*);  Hunter  y.  Bullock  {^y 

i>)  31  Beav.,  244.  (*)  Law  Rep., 4  Eq.,  521. 

i«)  Law  Rep.,  1  Eq.,  686.  (*)  Ibid.,  7  Ch.,  282. 

(»)  16  W.  R.,  190.  (•)  Ibid.,  14  Eq.,  45. 
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Mr.  HeTwraing^  for  the  Attorney-General,  also  contended 
that  the  £600  was  well  given  for  the  benefit  of  the  Wes- 
leyan  poor. 

Mr.  Eddis^  Q.C.,  and  Mr.  Torriano^  for  the  defendants 
interested  in  remainder :  Where  there  is  a  gift  for  a  pur- 
pose which  is  void  and  incapable  of  being  carried  into  exe- 
cution, a  gift  of  the  surplus  is  also  void  for  uncertainty: 
Chapman  v.  Brown  (*) ;  Fcmler  v.  Fowler  ("),  inasmuch  as  it 
is  incapable  of  being  ascertained,  except  by  the  actual  exe- 
cution of  the  prior  purpose:  Limbrey  v.  Ourri^).  More- 
over, the  whole  income  would  have  been  exhausted  in 
keeping  all  the  graves  mentioned  in  repair,  and  therefore 
any  inquiry  for  ascertaining  the  amount  of  surplus  would 
be  useless :  Cramp  v.  PZayfoot  (*).  The  case  is  distin- 
guished from  Fisk  v.  AttorThey-General  and  Sinnett  v.  Ber- 
oert:  as  in  those  cases  there  was  a  valid  prior  gift  of  the 
whole  fund  to  trustees  to  be  applied  for  certain  purposes, 
117]  some  of  *which  were  valid  and  others  invalid.  We 
submit,  therefore,  that  the  gift  wholly  fails,  and  that  the 
£600  falls  into  the  residue. 

Mr.  Chittj/j  Q.C.,  and  Mr.  Caldecott^  for  other  parties  in 
the  same  interest. 

Sir  James  Bacon,  V.C.  :  I  think  this  case  is  governed  by 
FisJc  V.  Attorney -Oeneral(^\  and  that  the  decision  in  that 
case  not  only  binds  me  but  guides  me  to  the  decision  of  this 
case.  It  has  been  argued  as  a  distinction  that  in  that  case 
and  in  some  others  there  has  been  a  gift  to  individuals. 
Here  the  testator  disposes  of  the  whole  of  his  estate,  names 
executors,  and  gives  £600,  part  of  his  property,  to  be  in- 
vested and  secured.  What  is  that  but  a  gift  to  the  execu- 
tors 1  What  are  they  but  trustees  under  tnat  gift  ?  What 
difference,  I  ask  myself,  can  it  make  that  a  person  is  named 
to  have  the  management  and  conduct  of  that  gift,  and  that 
it  is  given  to  be  disposed  of  by  the  executors  of  the  testator! 
There  is  no  sort  of  distinction.  The  cases  that  have  been 
referred  to,  beginning  with  Chapman  v.  BrotonQ)  and  Idm- 
brey  v.  Ourr  Q,  are  wholly  distinguishable ;  tney  are  as 
plain  as  anything  can  be.  The  gift  in  each  of  those  cases 
was  of  surplus.  In  one  case  it  would  be  impossible  to  ascer- 
tain what  would  be  required  to  build  the  chapel,  and  unlaw- 
ful, if  it  could  be  ascertained,  to  apply  the  surplus  for  that 
purpose,  and  therefore  it  would  be  impossible  to  say  that 
there  would  be  any  surplus.    The  same  observation  applies 


0)  6  Ves.,  404.  (*)  4  K.  A  J.,  479. 

(«)  88  Beav.,  616.  (*)  Law  Rep.,  4  Eq.,  521. 

(*)  6Madd.,  161. 
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in  Limbrey  v.  Chirr.  The  testator  intended  to  dedicate  a 
part  of  his  property  to  the  building  of  almshouses,  and  all 
that  was  not  wanted  for  building  the  almshouses  was  to  be 

given  to  the  inhabitants  of  the  almshouses.  If  the  alms- 
ouses  could  not  be  built,  there  would  be  no  persons  who 
could  now  inhabit  them.  So  in  this  case  the  testator  sets 
apart  £600  for  the  charitable  purposes  which  he  mentions, 
one  of  which  is  for  repairing  the  tombstones,  not  saying  any 
thing  as  to  the  proportion  which  should  be  disposed  of  in 
that  way,  and  he  gives  all  the  surplus  for  the  poor  people 
attending  the  Methodist  Chapel  of  which  he  was  a  member. 
Where  is  the  difference  \  Nothing  is  required  .for  maintain- 
ing the  *tomb8tones ;  all  that  there  is  is  surplus.  It  [118 
is  exceedingly  like  Fish  v.  AttorTiey  OeTieral  ('),  as  I  under- 
stand that  decision,  and  in  the  present  case,  as  I  understand 
the  rule,  the  obligation,  if  it  may  be  so  called,  is  discharged. 
It  is  an  obligation  either  to  be  performed  or  not,  as  the  per- 
sons to  whom  the  custody  of  the  money  is  given  think  fit, 
and  all  that  is  yielded  from  the  annual  income  of  the  devised 
estates  goes  therefore  to  ,the  charitable  purposes  which  the 
testator  has  pointed  out.  The  obligation  to  keep  up  the 
tombstones  is  merelj  honorary;  but  the  obligation  to  give 
all  that  is  not  applied  for  the  purposes  first  mentioned  in 
favor  of  these  poor  people,  is  by  no  means  honorary;  it  is  a 
trust  that  must  be  executed. 

In  my  opinion,  consistently  with  all  the  cases  referred  to, 
and  being  wholly  unable  to  find  any  distinction  between  Fish 
V.  AtUyrney-Oeneral  and  the  present  case,  the  gift  of  £600 
is  a  good  charitable  legacy. 

Solicitors :  Messrs.  Puman  &  Lane^  agents  for  Messrs. 
WeatheriU  <fe  Lloyd^  Ghdsborough;  Messrs.  BeU^  Brod/rick 
&  Oray;  Messrs.  Shum^  OrossToan  &  Crossman^  agents  for 
Messrs.  Kidson^  8on^  &  McKenzie^  Bwnderland;  Messrs. 
Haven  &  Bradley. 

0)  Law  Bep.,  4  £q.,  521. 
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*CoPE  V.  Evans.  [138 

[1872     C.    M.] 
Trade-Mark — InfringtmetU — No  Mvidenee  of  Deception — Degree  of  Likeneae, 

Bill  by  traders,  praying  for  a  declaration  of  their  right  to  a  certain  trade-mark, 
and  for  an  injunction  to  restrain  defendants  from  using  a  brand  alleeed  to  be  an  imi- 
tation  of  it,  dismissed  with  costs,  there  being  no  evidence  of  actufd  deception,  ai^d  no 

9  Eng.  Rep.  87 
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such  imitatioii  of  the  plaintifis'  trauo-mark  as,  in  the  opinion  of  the  conrt,  made  de- 
ception probable. 

Seizo  y.  ProvezendeQ)  discuss^. 

.  The  plaintiffs  were  cigar  manufacturers  in  Liverpool,  and 
the  defendants  carry  on  the  same  trade  at  Leicester.  Both 
of  them  carried  on  a  large  business. 

The  plaintilBfs  were  in  the  habit  of  packing  their  cigars  in 
wooden  boxes,  holding  lifty  or  one  hundred  cigars ;  and  as 
to  a  particular  description,  they  were  accustomed  since  the 
23d  of  April,  1869,  with  a  view  to  make  them  easily  distin- 
guishable bv  dealers  and  consumers,  to  use  a  brand  or  trade- 
mark, which,  as  the  bill  alleged,  consists  of  the  words  "  Flor 
Pina  Prairie  Superior  Tabac.  '  This  brand  they  stamped  on 
the  small  wooden  boxes.  The  plaintiffs'  case  was,  that  by 
means  of  this  brand,  and  of  certain  labels  affixed  inside  and 
outside  the  boxes,  the  quality  of  their  cigars  became  well 
known  and  easily  distinguished  in  the  market  The  plain- 
tiffs alleged  that  thev  had  acquired  the  sole  and  exclusive 
right  to  the  use  of  tne  word  ''Prairie"  in  connection  with 
this  particular  quality  of  cigars.  The  plaintiffs  further  al- 
leged that  on  tne  5th  of  February,  1872,  they  for  the  first 
time  discovered  that  Mr.  'George  fiecket,  of  liverpool,  was 
in  the  habit  of  selling  boxes  of  cigars  similar  in  appearance, 
shape,  and  size,  to  those  of  the  plaintiffs,  and  stamped  with 
the  words  "Flor  de  la  Prairie,^'  being  an  imitation  of  the 

J)laintiffs'  boxes.  They  immediately  applied  to  the  vendor 
or  an  explanation,  and  he  immediately  gave  them  the  name 
of  the  defendants  as  the  persons  from  whom  he  obtained 
such  boxes.  A  correspondence  then  took  place  between  the 
respective  solicitors,  and  ultimately  the  plaintiffs  filed  this 
13yl  bill  for  a  *declaration  of  their  right  to  the  trade-mark, 
and  lor  an  injunction. 

The  bill  alleged  that  "  the  defendants  purposely  adopt  the 
word  '  Prairie'^  and  the  words  *Flor  de  la  Praine,'  in  order 
to  lead  buyers  to  the  opinion  that  the  cigars  contained  in 
the  defendants'  boxes  were  the  above-named  quality  of  the 
plaintiffs'  cigars,  and  that  persons  who  knew  the  word 
*  Prairie'  to  indicate  j)laintiffs'  cigars,  not  only  believed  de- 
fendants' to  be  plaintiffs'  cigars,  but  attributed  to  plaintiffs 
the  fraudulent  use  of  the  word  'Habana'  as  applied  to  Eng- 
lish cigars." 

The  defendants,  in  their  answer,  alleged  that  the  words 
"Flor  Fina"  on  the  upper  part  of  their  brand,  and  intended 
to  be  read  in  connection  with  the  words  * '  de  Superior  Tabac," 
and  not  in  the  connection  "Flor  Fina  Praine,"  as  alleged 

0)  Law  Rep.,  1  Ch.,  192. 
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by  the  plaintiffs,  were  stamped  without  any  words  upon  one 
end  of  the  said  box.  They  gave  a  minute  description  of 
their  trade- mark,  and  denied  that  there  was  such  a  similarity 
between  the  two  that  one  could  be  mistaken  for  the  other. 

The  evidence  on  the  part  of  the  plaintiffs  was  to  the  effect 
that  purchasers  would  be  probably  led  into  mistaking  the 
defendants'  boxes  for  those  of  the  plaintiffs,  but  there  was 
no  evidence  that  any  person  had  been  misled. 

The  defendants  adduced  evidence  to  prove  that  no  one 
could  probably  be  misled. 

The  material  part  of  the  evidence  is  referred  to  in  the  judg- 
ment. 

Mr.  Morgan^  Q.C.,  and  Mr.  Ednjoard  QvJtler^  for  the  plain- 
tiffs :  The  plaintiffs'  case  is  that  the  defendants,  by  stamping 
on  their  boxes  the  word  "Prairie"  used  by  the  plaintiffs, 
and  forming  their  trade-mark,  induced  purchasers  to  believe 
when  they  j)urchased  defendants'  boxes  that  they  were  pur- 
chasing plaintiffs'.  It  is  true  that  the  plaintins  have  not 
been  able  to  obtain  evidence  that  there  has  been  actual 
deception,  because  such  deception  is  often  very  difficult  of 
proof ;  but  the  plaintiffs  are  entitled  to  every  part  of  their 
trade-mark,  and  where  the  defendants  have  taken  part  of  it, 
the  plaintiffs  are  entitled  to  protection,  even  although  if  the 
two  articles  were  placed  together  the  one  could  not  be  mis- 
taken for  *the  other :  Seixo  v.  ProvezeTide  C).  It  is  no  [140 
objection  to  the  plaintiffs'  right  to  the  exclusive  right  to  the 
word  ''Prairie"  iEtsa  trade-mark,  that  the  word  ''Prairie" 
may  be  used  among  the  trade,  nor  that  it  is  used  by  the 

Slaintiffs  in  connection  with  their  own  name:    Ford  v. 
^orster  (').     The  defendants  are  bound  to  disprove  any  pos- 
sible mistake.    It  is  not  necessary  that  proof  should  be  given 
of  actual  deception,  because  if  the  court  is  of  opinion  that 
from  the  appearance  of  the  marks  that  deception  is  probable, 
it  will  grant  relief :  EdeUten  v.  EdeUten^).    The  question 
is,  what  is  the  probable  consequence  of  the  infringement  % 
KiThohan  v.  Bolton  (*) ;   Hirst  v.  Dmham  {*).     The  same 
principle  was  laid  down  in  Wotherspoon  y,  Ourrie  (•),  where 
the  likelihood  of  persons  being  deceived  was  held  sufficient 
to  entitle  the  plaintiff  in  that  case  to  an  injunction,  though 
the  word  "  Glenfield"  was,  and  had  been  for  several  years, 
the  place  of  residence  of  the  defendant.    In  Leather  Oloth 
Company  v.  ATnerican  Leather  Cloth  Company  ('),  the  same 
doctrine  was  laid  down  by  Lord  Kingsdown.    lu  the  plain- 
er Law  Rep..  1  Ch.,  192.  (»)  Law  Rep.,  14  Eq.,  642. 
(«)  Ibid.,  1  Ch.,  611.  (•)  Law  Rep..  6  H.  L.,  608. 
(«)  1  D.  J.  A  S.,  185.  200.  O  11  H.  L.  0.,528. 
(*)  16lr.  Ch.Rep.,  76. 
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tifls'  evidence  it  is  shown  that  there  is  a  probability  of  the 
public  being  deceived  by  the  use  the  defendants  make  of 
the  plaintiffs'  brand.  Moreover,  the  brands  themselves  show 
that  this  is  probable.  On  these  grounds  the  plaintiffs  are 
entitled  to  an  injunction. 

Mr.  LAmdley^  Q.C.,  and  Mr.  H,  A.  Oiffard^  for  the  defen- 
dants :  It  is  i^mitted  that  there  is  no  evidence  in  this  case  of 
any  person  having  in  fact  mistaken  the  defendants'  cigars 
for  those  of  the  plaintifls ;  and  if  so,  unless  the  trade-mark 
is  a  clear  imitation,  the  plaintiffs  are  out  of  court.  The 
principle  of  all  the  cases  is,  that  one  man  has  no  right  to 

3.SS  off  his  goods  for  those  of  another :  Croft  v.  Day  (') ; 

^^Jces  V.  SyTces  (") ;  Leather  CflotJi  Company  v.  American 
__eafher  Ctoth  Company ;  Wofherspoon  v.  Currie;  Edelsten 
V.  Edelsten  (•);  AT  Andrew  v.  Bassett  (*);  Braiham  v. 
141]  *  Bustard  (') ;  Seixo  v.  Provezende  (*) ;  Eord  v.  Eors- 
ter  O  ;  Jiadde  v.  i^orman  (*).  It  has  been  long  settled  that 
there  is  no  property  in  a  trade-mark  except  m  connection 
with  this  principle :  MiUington  v.  Fox  (•) ;  Cariham  r. 
Jones (") ;  Collins  Companyv.  Brown (") ;  TmcA v.  Krwtt ("); 
Burgess  v.  Burgess  (").  There  must  be  the  passing  off  of 
the  defendants'  goods  as  ^  matter  of  fact,  though  where  the 
fact  is  established  the  intention  becomes  immaterial :  Mil- 
lington  v.  Fox;  Clement  v.  Maddixiki^^X  But  suppose  the 
evidence  fails  to  show  this,  still,  if  the  defendants  have 
fraudulently^  imitated  the  plaintiffs'  goods  with  a  view  to 
pass  off  their  own,  the  court  will  interfere ;  but  no  such  case 
IS  made  out  bv  this  bill :  W  And/rew  v.  Ba^sett  (*') ;  Edelsten 
V.  Edelsten  (  ) ;  Wother spoon  v.  Currie  (").  In  like  man- 
ner, if  there  is  no  evidence  one  way  or  the  other,  but  the 
court  is  satisfied  from  the  evidence  that  the  one  class  of 
goods  would  probably  be  passed  off  for  the  other,  it  will  re- 
Beve :  Hirst  v.  Denham  &).  It  is  quite  clear  there  is  no 
such  resemblance  here.  Tne  only  cases  that  seem  to  favor 
the  plaintiffs'  contention  are  the  cases  of  Seixo  y.  Provezende 
and  Fordv.  Forster  ;  but  the  most  those  cases  show  is,  that 
it  is  incumbent  on  the  defendants  to  disprove  a  probable 
passing  off  of  the  goods.  In  the  present  case,  the  passing 
off  has  not  been  proved  as  a  fact,  and  the  defendants  by 

(»)  7  Beav.,  84.  H  2  V.  A  B.,  218. 

(»)  8  B.  A  C,  641.  (")  8  K.  A  J.,  423. 

(3)  1  D.  J.  A  S.,  186.  (»«)  4  K.  A  J.,  747. 

(♦)  88  L.  J.  (Ch.),  661.  0»)  8  D.  M.  A  G.,  896. 

(»)  1  H.  A  M.,  447.  (")  1  Giff.,  98. 

(•)  Law  Rep..  1  Ch.,  192-196.  (»)  4  D.  J.  A  S..  880-886. 

(')  Ibid.,  7  Ch.,  611.  (»•)  1  Ibid.,  186-220. 

(8)  Ibid.,  14  Eq.,  848.  (")  Law  Rep,,  5  H.  L..  608. 

(»)  8  My.  A  Cr.,  838.  (")  Ibid.,  14  Eq.,  642. 
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their  evidence,  and  by  reference  to  the  alleged  imitation, 
have  disproved  the  probability  of  it ;  secondly,  no  fraudu- 
lent intention  or  design  has  been  shown,  but  the  reverse  ;  and, 
thirdly,  it  has  been  shown  that  there  is  no  such  similarity 
between  the  articles  as  is  necessarr  to  entitle  the  jriaintirfs 
to  relief:  Woqllam  v.  Jiatcliff(').  The  plaintiffs'  case 
really  depends  on  their  having  a  property  in  the  word 
"  Prairie,"  which  they  certainlj  have  not.  The  bill,  it  is 
submitted,  must  be  dismissed  with  costs. 

*SiB  Charles  Hall,' V.C:  The  plaintiffs  are  cigar  [142 
manufacturers  at  Liverpool.  The  defendants  are  cigar  man- 
ufacturers at  Leicester.    Both  carry  on  a  large  business. 

The  plaintiffs  pack  their  cigars  in  small  wooden  boxes  con- 
taining fifty  or  100  cigars,  and  as  regards  a  special  kind  and 
quality  of  cigars,  and  to  make  that  quality  easily  distin- 
guishable to  dealers  and  consumers,  they  have  since  the 
23d  of  April,  1869,  used  and  stUl  use  a  brand  or  trade-mark 
which  they  in  their  bill  state  to  consist  of  the  words  "  Flor 
Fina  Prairie  Superior  Tabac,"  which  they  have  caused  to 
be  stamped  by  pressure  on  the  small  wooden  boxes.  The 
plaintiffs  say  that  thereby,  and  by  means  of  certain  labels 
inside  and  outside  of  the  boxes,  the  quality  of  their  cigars 
is  well  known  and  easily  distinguished  in  tne  market ;  and 
they  say  that  they  have  by  the  means  aforesaid  acquired  the 
sole  and  exclusive  right  to  the  use  of  the  word  "  Prairie" 
in  connection  with  the  particular  quality  aforesaid. 

The  defendants  have  stamped  boxes  of  cigars  sold  bv 
them  with  a  brand  containing  the  words  ' '  Flor  de  la  Prairie, ' '  • 
which  brand  is  stamped  upon  and  pasted  inside  and  outside 
the  boxes.  The  plaintiffs'  case,  according  to  their  bill  is 
this :  they  say  in  par.  6  of  their  bill,  that  by  the  use  of  the 
said  words  ''Fraine"  and  "Flor  de  la  Prairie"  (i.e.,  upon 
the  boxes  which  are  immediately^  before-mentioned),  it  is 
made  to  appear,  not  only  to  retail  purchasers  but  also  to 
the  trade,  that  the  cigars  contained  in  the  said  boxes  are 
those  of  the  plaintiffs'  firm.     In  par.  10  of  their  bill  the 

Slaintiffs  allege  that  large  quantities  of  cigars  are  sold  by  the 
efendants  in  their  boxes,  and  that  they  are  inferior  to 
the  plaintiffs'  cigars,  and  are  sold  at  a  lower  price  than  the 
plaintiffs  can  sell  theirs.  They  further  say,  in  par.  11  of  the 
bill,  that  the  defendants  purposelv  adopt  the  word  "  Prai- 
rie," which  latter  word  is  a  colorable  imitation  of  the  plain- 
tiffs' brand,  "Flor  Fina  Prairie,"  in  order  to  lead  buyers 
to  the  opinion  that  the  cigars  contained  in  the  defendants' 
boxes  are  the  above-named  quality  of  the  plaintiffs'  cigars, 

0)  1  H.  A  M.,  259. 
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wMch  is  not  the  fact ;  and  in  par.  12  of  their  bill,  that  per- 
sons who  inspect  the  defendants'  boxes  of  ci^rs,  and  who 
know  the   word    "Prairie"    to    indicate  cigars 


1431  *plaintiflfs,  are  not  only  led  to  believe  that  the  cigars 
are  the  plaintiffs',  but  attribute  to  the  plaintiffs  the  fraudu- 
lent use  of  the  word  "  Habana,"  applied  to  English  cigars. 
And  in  par.  13  of  the  bill  it  is  stated  that  if  the  defendants 
continue  to  sell  boxes  of  cigars  not  of  the  plaintiffs'  manu- 
facture, but  bearing  the  brand  and  labels  aforesaid,  the 
plaintiffs  will  sustain  pecuniary  loss  and  injury,  and  the 
reputation  of  the  plaintiffs'  cigars  will  be  seriously  preju- 
diced. The  plaintiffs  pray  by  their  bill  an  injunction  to  re- 
strain the  defendants  from  selling  ci^s,  not  being  those  of 
the  plaintiffs,  packed  in  boxes  bearing  or  having  stamped 
thereon  the  word  "Prairie,"  or  any  brand  or  label  so  con- 
trived as  by  colorable  mistake  or  otherwise  to  represent  the 
cigars  sold  thereunder  to  be  cigars  supplied  by  the  plaintiffs, 
and  for  an  account  of  profits  made  by  selling  cigars,  not 
those  of  the  plaintiffs,  packed  in  boxes  bearing  or  having 
stamped  thereon  the  word  "  Prairie,"  or  any  brand  contrived 
as  above-mentioned. 

It  seems  clear  that  the  plaintiffs'  complaint  and  case  for 
relief,  stated  in  the  bill,  are  that  by  the  defendants  stamp- 
ing on  their  boxes  as  they  do,  it  is  made  to  appear  to  pur- 
chasers that  the  defendants'  cigars  contained  in  these  boxes 
are  the  plaintiffs'  cigars.  The  plaintiffs  thus  ground  their 
case  on  this,  viz.,  that  inspection  of  the  boxes  of  the  defen- 
dants by  intending  purchasers  misleads  them,  and  that  by 
reason  thereof  intending  purchasers  purchase  the  cigars  of 
the  defendants  as  those  of  the  plaintiffs. 

It  may  here  be  convenient  for  me  to  state  what  are  the 
facts  as  regards  the  user,  and  knowledge  by  the  plaintiffs 
and  defendants  of  user,  of  the  marks  or  orands  above-men- 
tioned. The  plaintiffs  have  used  their  alleged  trade-marks 
since  the  23d  of  April,  1869.  The  defendants  commenced 
using  their  alleged  trade-mark  in  March,  1870,  and  first  be- 
came aware  of  the  plaintiffs  using  their  (plaintiffs')  alleged 
trade-mark  about  tne  middle  of  the  year  1871.  The  plain- 
tiffs became  aware  of  the  defendants  using  their  trade-mark 
about  the  5th  of  February,  1872. 

The  plaintiffs  from  the  time  of  their  commencing  the  user 
of  their  trade-mark  became  entitled  to  the  protection  ef  this 
court  against  any  other  persons  using  the  same,  so  as  that 
purchasers  might  be  induced  to  purchase  the  goods  of  other 
persons  as  the  plaintiffs'  goods.  And  it  is  not  an  answer  to 
144]  an  application  for  an  *in junction  to  restrain  the  user 
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thereof  by  another  person,  for  such  other  person  to  say  and 
prove  that  he  adopted  the  trade-mark  without  knowing  that 
it  already  belonged  to  the  plaintiflE.  The  defendants  should 
therefore  be  restrained  if  thev  have  used  the  plaintiffs'  trade- 
mark. In  considering  whether  thej^  have  so  done,  it  is  not, 
I  consider,  sufficient  for  the  plaintiffs  to  say,  '*  Our  trade- 
mark, viz.,  the  word  'Prairie,'  appears  somewhere  on  your, 
(defendants')  boxes."  In  cases  where  it  appears  that  defen- 
dants have  adopted  a  plaintiffs  trade-mark,  and  it  is  proved 
that  defendants^  obiect  in  doing  so  was  to  pass  off  their  own 
goods  as  those  of  the  plaintiff  the  court  will,  without  fur- 
ther inquiry,  restrain  the  defendants,  and  it  will  also  do  so 
where  there  has  been  such  adoption,  although  proof  of  the 
defendants'  object  be  wanting,  if  it  appear  tnat  any  one  has 
in  fact  been  thereby  induced  to  buy  the  defendants'  goods 
as  being  the  goods  of  the  plaintiff.  In  the  absence  of  proof 
of  such  object  and  of  such  deception,  if  the  two  trade-marks 
are  not  to  the  eye  of  the  court  either  altogether  identical,  or 
so  similar  that  the  court  considers  the  difference  unsubstan- 
tial, the  plaintiff  must  make  out  to  the  satisfaction  of  the 
court  that  its  intervention  is  required  to  protect  the  plaintiff 
from  the  defendants'  goods  being  taken  lor  his  (plaintiff's). 
For  the  plaintiff  to  say  that  his  name  or  mark  is  to  be  found 
on  the  defendants'  goods  is  not  sufficient.  Thus,  in  the  case 
of  Bradbury  v.  £Joans,  in  which  the  proprietors  of  Punch 
sought  unsuccessfully  to  restrain  the  sale  of  a  weekly  pub- 
lication which  had  adopted  the  name  of  Punch  and  Judy, 
the  court,  looking  at  the  two  publications^  and  considering 
that  the  later  publication  would  not  be  taken  by  purchasers 
for  the  earlier  one,  refused  to  interfere.  The  two  were  so 
dissimilar  in  appearance,  that,  whether  the  two  publications 
were  seen  side  by  side  or  were  seen  separately,  the  one 
would  not  be  taken  for  the  other.  The  plaintiffs'  counsel 
has  admitted  that  he  could  not  make  out  nis  case  if  it  de- 
pended upon  mere  inspection  by  the  court,  but  he  neverthe- 
less said  that  the  words  used  by  the  plaintiffs  and  the 
defendants  were  in  reality,  or  at  all  events  should  be  deemed 
by  the  court  to  be  identical,  to  make  out  which  he  said  that 
there  was  sufficient  evidence  before  the  court  to  prove  that 
the  words  "Plor  Fina"  in  the  plaintiffs'  brana  and  the 
words  "Flor  de  la"  in  the  defendants'  brand,  were  mere 
*prefixes,  and  would  be  disregarded.  He  further  [145 
said,  that,  having  regard  to  the  evidence,  the  court  should 
at  all  events,  if  it  did  not  consider  there  was  actual  identity, 
consider  the  case  as  one  of  colorable  imitation  or  of  unsub- 
stantial difference  between  the  two  trade-marks.     It  appears 
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to  me  that  in  cases  in  which  the  court  is  upon  inspection 
alone  not  satisfied  of  the  identity  of  the  two  trade-marks,  or 
of  such  a  similarity  as  that  the  one  must  be  deemed  a  color- 
able imitation  of  the  other,  the  court  should  not  grant  an 
injunction  as  of  course  upon  such  evidence  as  the  plaintiffs' 
counsel  relied  on.  I  think  that  the  court  must  consider  the 
whole  evidence,  and,  before  it  grants  an  injunction,  be  satis* 
fied  that  its  interposition  is  reafly  required.  However  ready 
the  court  is  and  should  be  to  protect  trade-marks  when  pro- 
tection is  really  required,  it  must  not  be  forgotten  that  such 
protection  by  injunction,  when  granted, .  is  or  may  be  at- 
tended with  loss  to  the  defendant  in  rendering  useless  or 
depreciating  in  value  articles  to  which  the  trade-mark  has 
alreadv  been  affixed,  and  in  compelling  him  otherwise  to 
vary  the  mode  in  which  he  has  been  carrying  on  business. 
I  tnerefore  proceed  to  see  how  the  evidence  stands.    The 

£laintiffs,  not  bringing  forward  any  evidence  of  deception^ 
ave  produced  a  witness,  a  Mr.  Hvam  Jonas,  a  tobacco 
merchant  and  importer  of  cigars,  who,  in  an  affidavit  filed 
on  the  26th  of  June,  1873,  par.  5,  says,  "The  words  'Flor 
de  la  Prairie'  on  the  defendants'  boxes  of  cigars  are,  in  my 
judgment  and  belief,  in  substance,  as  a  brand,  the  same  as 
'  Plor  Pina  Prairie '  on  the  plaintiffs'  boxes  of  cigars ;  and  I 
say  that  if  two  brands,  as  substantially  the  same  or  so 
nearly  identical  as  those  in  question,  could  be  legally  used 
by  different  traders,  considerable  loss  and  damage  would  be 
sustained  by  the  person  who  first  commenced  to  use  the 
brand,  and  whose  cigars  commanded  an  extensive  sale,  and 
the  public  generally  would  be  misled  and  defrauded  by  hav- 
ing inferior  goods  sold  under  a  brand  or  name  which  could 
or  would  not  be  practically  distinguished  from  the  brand 
which  had  required  repute  in  the  trade  or  estimation  with 
the  public."  Five  other  witnesses  depose  to  the  same  effect 
I  observe  upon  these  affidavits  that  the  witnesses  do  not  say 
that  they  individually  would  be  misled  by  the  defendants' 
boxes  having  thereon  the  word  "Prairie"  as  it  is  thereon ; 
their  statements  as  to  the  public  being  misled  are  only  state- 
146]  ments  of  the  *opinion  of  the  witnesses.  In  answer  to 
these  affidavits,  Richard  Sherwood,  a  tobacconist  and  whole- 
sale and  retail  dealer,  in  an  affidavit  filed  on  the  6th  of  July, 
1872,  par.  6,  says,  "I  have  seen  the  plaintiffs'  'Prairie' 
brand  cigars,  and  I  say  from  my  experience  that  owing  to 
the  great  dissimilarity  between  such  brand  and  that  of  the 
defendants,  called  *Flor  de  la  Prairie,'  or  'Prairie  Flower,' 
it  would  be  utterly  impossible  for  a  tobacconist,  or  dealer  in 
cigars,  or  the  public  generally,  to  be  misled  and  deceived  by 
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having  the  one  substituted  for  the  other."  Five  other  wit- 
nesses depose  to  the  same  eiBfect.  I  observe  upon  these  affi- 
davits that  the  witnesses,  I  consider,  say  in  eflcect  that  they 
would  not  be  deceived.  Their  evidence  as  to  the  public,  like 
the  evidence  for  the  plaintiff  as  to  the  public  being  misled, 
consists  only  of  statement  of  opinion.  The  defendants  in 
their  answer,  par.  22,  say  that  they  believe  no  one  has  been 
misled.  I  cannot,  upon  this  evidence  for  the  plaintiffs  and 
defendants,  say  that  I  am  satisfied  that  the  use  of  the 
word  ''Prairie"  on  the  defendants'  boxes,  as  it  has  been 
used  thereon,  will  cause  their  goods  to  be  sold  for  those  of 
theplaintiffs. 

The  plaintiffs  have,  however,  brought  forward  in  areu- 
ment  a  lurther  contention.  I  do  not  stop  to  inquire  whether 
this  is  open  on  the  pleadings  in  this  suit.  They  have  said 
that,  in  givinjj  orders  for  cigars,  the  orders  are  commonly 
given  mentionmg  only  the  name  of  the  brand,  which  in  this 
case  is  ''Prairie,"  and  in  this  way  the  use  of  the  word 
"Prairie"  on  the  boxes  will  lead  to  the  defendants'  goods 
being  sold  for  the  plaintiffs'.  In  support  of  this,  it  is  said 
by  Mr.  Jonas  in  his  affidavit  already  referred  to,  pars.  3  and 
4,  as  follows:  "The  words  'Flor,'  'Flor  Fina,'  and  'Flor 
de  la,'  are  very  frequently  prefixed  to  the  name  or  brand  as 
stamped  on  the  boxes  in  which  the  cigars  are  sold,  and  the 
trade  and  the  jgeneral  public,  when  referring  to  any  particu- 
lar brand  of  cigars  to  which  either  of  those  forms  of  words 
is  prefixed,  auuost  invariably  use  the  distinctive  word  or 
name  of  the  brand,  and  omit  the  words  'Flor,'  '  Flor  Fina,' 
or  '  Flor  de  la.'  Such  words  on  boxes  of  cigars  are  common 
to  the  great  mass  of  cigars  sold,  and  are,  by  usa^ge,  treated 
as  superfluous  for  descnbing  the  particular  brand  intended." 
Par.  4 :  "I  am  almost  daily  in  the  habit  of  giving  orders 
for  cigars  to  be  supplied  to 'my  said  firm,  or  of  receiving 
*orders  for  cigars  to  be  supplied  by  my  said  firm,  and  I  [14 « 
say  that  in  almost  every  case  such  orders  are  given  for  the 
cigars  by  the  distinctive  name  or  brand,  and  without  the 
addition  of  'Flor,'  'Flor  Fina,'  or  'Flor  de  la,'  whenever 
those  prefixes  are  used  on  the  boxes  as  part  of  a  brand." 
Five  other  vrttnesses  deposed  in  similar  terms.  On  the  part 
of  the  defendants,  Richard  Sherwood,  in  his  affidavit  above 
referred  to,  pars.  2,  3,  and  4,  says:  (Par.  2)  "The  words 
'Flor'  and  'Flor  Fina'  are  used  by  all  the  English  manu- 
facturers to  denote  the  different  qualities  of  cigars,  and  are 
not  a  part  of  or  prefixed  to  the  name  or  brand  of  the  cigar, 
except  in  very  occasional  cases."  (Par.  3)  "I  know  the 
'Flor  de  la  rrairie'  or  'Prairie  Flower'  cigars  manufac- 
9  Eng.  Rep.  88 
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tured  and  sold  by  the  defendants  under  that  title,  and  I  say 
that  in  my  opinion  the  words  'Flor  de  la'  are  an  inte^l 
and  inseparable  part  of  the  designation  '  Flor  de  la  Prairie,' 
or  *  Prairie  Flower,'  and  that  such  words  have  qnite  a  dif- 
ferent meaning  to  the  words  *Flor'  and  *Flor  Fina,'  and 
are  used  in  an  entirely  different  manner."  (Par.  4)  "  I  have 
never  known  the  words  'Flor  de  la'  to  be  used  as  aprefix 
to  the  name  or  brand  of  any  other  cigars  than  the  '  Flor  de 
la  Prairie'  or  *  Prairie  Flower'  cigars  of  the  defendants." 
More  than  six  other  witnesses  depose  to  the  same  eiBfect.  As 
to  this  the  defendants  say  in  an  affidavit  filed  by  them  on 
the  3d  of  July,  1872,  par.  7,  "And  we  further  say  that  our 
cigars  are  invariably  ordered  from  us  hj  our  customers,  and 
invoiced  by  us  to  them,  under  the  distinctive  title  '  Flor  de 
la  Prairie^ or  '  Prairie  Flower,'  and  never  under  the  title  of 
*  Prairie'  alone."  Thus,  if  this  affidavit  is  credible,  al- 
though the  defendant  had  been  carrying  on  business  and 
using  the  brand,  the  user  of  which  is  sought  to  be  restrained 
from  March,  1870,  until  the  3d  of  July,  1872,  they  never  re- 
ceived an  order  for  "Prairie"  cigars  so  described  without 
the  prefix  "  Flor  de  la,"  and  no  instance  has  been  produced 
of  any  such  order  having  been  given.  As  to  the  credibility 
of  this  statement,  it  is  to  be  observed  that  the  plaintijffs  have 
interrogated  the  defendants,  and  had  an  answer  telling  them, 

Sar.  23  of  the  answer,  all  the  orders  actually  given ;  and  no 
oubt  the  plaintiffs  have  had,  or  might  have  had,  inspection 
of  aU  the  defendants'  books  and  papers.  I  think  the  defen- 
dants' statement  must  be  taken  to  be  correct,  there  being  no 
148]  evidence  given  that  any  one  *ever  did  give  an  order 
for  the  defendants'  cigars  without  the  prefix.  But  the 
plaintiffs'  counsel  have  concluded  that,  if  such  an  order  has 
not  been  given,  it  "may"  be  given,  and  that  the  judgment 
given  by  Lord  Cranworth  in  Seixo  v.  ProvezeTide  (*)  compels 
me  to  ^ve  judgment  in  the  plaintiffs'  favor.  In  that  case 
the  plamtiff,  the  owner  of  a  vineyard,  sought  to  restrain  the 
defendant  from  marking  his  casts  with  a  particular  brand ; 
it  is  stated  in  the  report  (*)  a  great  quantity  of  evidence  was 
entered  into  on  botii  sides  upon  many  points,  particularly 
as  to  whether  the  defendant's  quinta  haa  ever  oeen  called 
De  Seixo.  It  was  proved  by  the  plaintiff,  and  not  denied, 
that  the  broker  employed  by  the  defendant  had  offered  this 
wine  as  "Crown  Seixo  de  Cima "  wine  ;  and  one  broker  de- 
posed that  he  was  surprised  at  being  offered  this  wine  by 
the  broker  of  the  defendant,  and  thought  it  was  the  plain- 
tiff's.    The  plaintiff's  quinta  would  produce  about  300  pipes 

(')  Law  Rep.,  1  Ch.,  192.  («)  Law  Rep.,  1  Ch.,  193. 
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a  year,  but  those  of  the  defendant  would  not  produce  more 
than  forty  pijjes.  There  was,  therefore,  actual  deception. 
But  the  plamtiflfs  in  the  present  case  principally  rely  upon 
the  passages  of  Lord  Cranworth's  judgment,  to  which  I  will 
now  refer  (*) :  "  If  the  question  turned  on  the  inquiry 
whether  a  person  having  a  cask  of  the  plaintiff's  and  a  cask 
of  the  defendant's  plac^  before  his  eyes  could  mistake  the 
one  for  the  other,  tnere  could  be  no  doubt  as  to  the  result, 
for  the  marks  on  the  one  and  on  the  other  are  altogether 
different.  But  that  is  not  the  question,  or  not  the  sole 
(juestion^  to  be  considered.  The  principle  on  which  relief 
is  given  m  these  cases  is  that  gne  man  cannot  offer  his  goods 
for  sale  representing  them  to  be  the  manufacture  of  a  rival 
trader.  Supposing  the  rival  to  have  obtained  celebrity  in 
his  manufacture,  he  is  entitled  to  all  the  advantages  of  that 
celebrity,  whether  resulting  from  the  greater  demand  for  his 
goods  or  from  the  higher  price  which  the  public  are  willing 
to  give  for  them,  rather  than  for  the  goods  of  other  manu- 
facturers whose  reputation  is  not  so  high.  Where,  there- 
fore, a  manufacturer  has  been  in  the  habit  of  stamping  the 
goods  which  he  has  manufactured  vdth  a  particular  mark 
or  brand,  so  that  thereby  persons  purchasing  goods  of  that 
description  know  them  to  be  of  his  manufacture,  no  other 
manufacturer  has  a  *right  to  adopt  the  same  stamp.  [149 
By  doing  so  he  would  be  substantially  representing  the 
goods  to  be  of  the  manufacture  of  the  manufacturer  who 
had  previously  adopted  the  stamp  or  mark  in  question,  and 
so  would  or  miffht  be  depriving  him  of  the  profit  he  might 
have  made  by  the  sale  of  the  goods  which,  ex  hypothesis  the 
purchaser  intended  to  buy." 

"If  a  purchaser,  loomng  at  the  article  offered  to  him, 
would  naturally  be  led,  from  the  mark  impressed  on  it,  to 
suppose  it  to  be  the  j)roduction  of  the  rival  manufacturer, 
and  would  purchase  it  in  that  belief,  the  court  considers  the 
use  of  such  a  mark  to  be  fraudulent.  But  I  go  further.  I 
do  not  consider  the  actual  physical  resemblance  of  the  two 
marks  to  be  the  sole  question  for  consideration.  If  the 
goods  of  a  manufacturer  have,  from  the  mark  or  device  he 
has  used,  become  known  in  the  market  by  a  particular  name, 
I  think  that  the  adoption  by  a  rival  trader  of  any  mark 
which  will  cause  his  goods  to  bear  the  same  name  in  the 
market,  may  be  as  much  a  violation  of  the  rights  of  that 
rival"  (this  manifestly  means  of  the  other  trader)  "as  the 
actual  copy  of  his  device.     It  is  mainly  on  this  ground  that 

0)  Law  Rep.,  1  Ch.,  196,  196. 
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I  have  come  to  the  conclusion  that  the  decision  of  the  Vice- 
Ghancellor  in  the  present  case  was  correct." 

^'  Ever  since  the  year  1848,  the  plaintiff,  Baron  Seixo,  had 
caused  his  casks  to  be  stamped  with  his  coronet  and  the 
word  'Seixo,'  and  the  evidence  shows  that  his  wines  had 
thus  acquired  in  the  market  the  name  of  'Crown  Seixo 
Wine.'  When,  therefore,  the  defendantyin  the  year  1862, 
adopted  as  his  device  a  coronet,  with  the  words  *  Seixo  de 
Cima,'  meaning  Upper  Seixo,  below  it,  the  consequence  was 
almost  inevitable  tnat  persons  with  only  the  ordinary  knowl- 
edge of  the  usages  oi  the  wine  trade  from  Oporto  would 
suppose  that,  in  purchasing  a  cask  of  wine  so  marked,  they 
were  purchasing  what  was  generally  known  in  the  market  as 
'  Crown  Seixo  Wine.'  The  present  case  is  thus  brought  dis- 
tinctly within  the  principle  on  which  all  these  cases  rest.  The 
plaintiff  had  adopted  a  device,  or  trade-mark,  which  had 
caused  his  wines  to  obtain  celebrity  under  a  name  descrip- 
tive of  that  trade-mark.  The  defendant  has  adopted  a 
trade-mark  which  could  not  fail  to  lead  purchasers  to  attrib- 
ute to  the  wines  so  marked  the  same  name  as  that  under 
150]  which  the  plaintiff's  wines  were  known,  and  so  to  *be- 
lieve  that  in  purchasing  them  they  would  be  purchasing  the 
wines  of  the  plaintiff.  Against  the  use  of  such  a  trade- 
mark the  plaintiff  has  a  rignt  to  have  the  injunction  of  this 
court." 

Lord  Cranworth  here  says  that  if  the  rival  trader  adopts 
a  mark  which  will  cause  his  goods  to  bear  the  same  name 
in  the  market,  this  may  be  a  violation.  He  then  proceeds 
to  examine  the  case  before  him,  and  says  that,  the  mark 
being  adopted,  the  consequence  was  almost  inevitable  that 
persons  would  suppose  that  in  purchasing  a  cask  of  the  de- 
lendant's  wine  they  were  puronasing  that  of  the  plaintiff; 
that  the  defendant's  mark  could  not  fail  to  lead  purchasers 
to  attribute  to  the  wines  so  marked  the  same  name  as 
that  under  which  the  plaintiff's  wines  were  known.  Have 
the  plaintiffs  in  the  present  case  shown  that  the  defendants' 
user  of  their  mark  will  cause  their  goods  to  be  taken  for  the 
plaintiffs'  i  Will  it  be  the  inevitable  consequence  of  the  use 
by  the  defendants  of  their  mark  that  purchasers  in  pur- 
chasing the  defendants'  cigars  will  believe  that  they  are 
purchasing  the  plaintiffs'  ?  Is  it  true  that  the  defendants' 
mark  cannot  fau  to  attribute  to  their  goods  the  same  name 
as  is  used  by  the  plaintiffs  1  Upon  the  evidence  in  this  case, 
I  answer  all  these  questions  in  the  negative. 

I  have  not  examined  all  the  numerous  decisions  which 
were  referred  to  in  the  course  of  the  argument.     They  are 
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80  well  known,  and  so  constantly  referred  to,  that  to  do  so 
is,  I  think,  unnecessary ;  but  I  desire  to  mention  shortly  a 
few  of  them  in  reference  to  what  is  stated  in  them,  as  to  when 
the  court  should  interfere  in  cases  of  this  kind. 

In  Kinahan  v.  Bolton  (*)  Lord  Chancellor  Brady  says  (*), 
that  injury  might  be  done  by  inducing  the  belief  that  the 
spurious  article  was  cenuine-  In  Sexoco  v.  Provezende  (*) 
Ix)rd  Granworth  said,  that  the  defendant  was  not  justified  in 
adopting  a  device  or  brand  the  probable  effect  of  which 
womd  be  to  lead  the  public  to  purchase  his  wine  supposing  it 
to  be  the  plaintiflPs.  In  Edelsten  v.  Edelsten  (*)  Lord  West- 
bury  says  (*3,  "It  is  not  necessary  for  relief  in  equity  that 
proof  should  be  given  of  persons  having  *been  actually  [151 
deceived,  and  having  bought  goods  with  the  defendants' 
mark,  under  the  belief  that  they  were  the  manufacture  of  the 
plaintiffs,  provided  the  court  be  satisfied  that  the  resem- 
Dlance  is  such  as  would  be  likely  to  cause  the  one  mark  to 
be  mistaken  for  the  other."  In  Hirst  v.  t)enham  (*)  Vice- 
Chancellor  Bacon  puts  the  title  to  relief  on  the  ground  that 

Eurchasers  may  be  misled.  In  Wotherspoon  v.  Currie  (') 
ord  Chelmsford  says,  "It  is  not  necessary  to  show  that 
there  has  been  the  use  of  a  mark  in  all  respects  correspond- 
ing with  that  which  another  person  has  acquired  an  exclu- 
sive right  to  use,  if  the  resemblance  is  such  as  not  only  to 
show  an  intention  to  deceive,  but  also  such  as  to  be  likely 
to  make  unwary  purchasers  suppose  that  they  are  pur- 
chasing the  article  sold  by  the  party  to  whom  the  right  to 
use  the  trade-mark  belongs."  In  Leather  doth  Company 
v.  American  Leather  ClMh  Company  (')  Lord  Kingsdown 
says,  "The  general  rule  seems  to  be,  that  the  misstatement 
of  any  material  fact  calculated  to  deceive  the  public  will  be 
sufficient  for  the  purpose." 

From  these  judgments  I  take  it  that  the  law  of  the  court 
is,  that  it  will  not  grant  the  injunction  unless  it  is  satisfied 
that  tibere  will  be  deception,  or  that  there  is  a  probability  or 
likelihood  of  deception,  or,  in  Lord  Kingsdown' s  words, 
that  what  the  defendant  does  is  calculated  to  deceive.  In 
this  case  I  am  not  so  satisfied.  The  burden  of  proof  is  on 
the  plaintiffs,  there  being  no  proof  of  actual  deception,  and 
no  proof  that  the  defendants'  object  was  deception.  The 
Vice-Chancellor  Wood,  in  WoolUmia  v.  JRatcliff^  &8LyQ  (•), 
"I  do  not  believe  that  any  one,  at  least  in  England,  would 

(»)  16  Ir.  Ch.  Rep..  76.  (•)  Law  Rep.,  14  Eq.,  642. 

(«)  IblA,  p.  77.  O  Ibid,  6  H.  L..  608. 

(»)  Law  Rep.,  1  Ch.,  198.  (»)  11  H.  L.  C,  623,  642. 

•    (♦)  1  D.  J.  4  S.,  186.  (»)  1  H.  A  M.,  269,  263. 
(»)  1  D.  J.  A  S.,  200. 
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have  been  in  fact  deceived  in  the  absence  of  the  special 
trade-mark.  ...  I  have  no  evidence  that  any  one  has  been 
in  fact  deceived,  and  I  do  not  think  myself  justified  in 
asBuminff  that  such  has  been  the  case."  Nor  do  I,  in  this 
case,  feel  myself  so  justified ;  I  must  dismiss  the  plaintiffs' 
bill,  and  of  course  with  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  I/wmley  &  I/wmley. 
Solicitors  for  the  defendants :  Messrs.  Paiersonj  Snow  <fe 
Burney. 


[Law  Reports,  18  Equity  Cases,  162.] 
V.-C.H.,  April  80,  1874. 

152]  *Pebey  V.  Meeeitt. 

[1872    P.     68.] 

Will^Sepugnancy—Gift  for  AbttohUe  Use  of  Legate^-^Subuqvunt  Bequest  of  Momg 
remaining  after  Death  of  Legatee. 

Testator  gave  all  his  real  and  personal  estate  to  trustees  upon  trust,  after  pajing 
his  debts,  to  pay  the  residue  of  his  personal  estate  to  his  wife  for  her  own  absolute 
use  and  benent,  and  the  rents  and  annual  income  of  his  real  and  leasehold  estates  to 
her  during  her  life ;  and  after  making  provision  for  certain  legatees  and  annuitants, 
he  gave  his  freehold  estat«,  after  the  aeath  of  his  wife,  to  his  grandson,  and  all  the 
money  (if  any)  that  should  be  remaining  after  payment  of  his  wife's  just  debts,  he 
gave  to  legatees  named  as  tenants  in  common,  equally.  The  widow  died  shortly 
after  the  testator,  intestate : 

Held,  that  she  took  an  absolute  interest  in  the  residuary  personal  estate,  and  thafc 
it  belonged  to  her  next  of  kin. 

Further  consideration. 

Thomas  Merritt,  who  died  on  the  28th  of  November,  1871, 
by  his  will,  dated  the  26th  of  April,  1870,  gave  to  two  trus- 
tees, the  plaintiffs  (whom  he  also  appointed  executors),  their 
heirs,  &c.,  all  his  riBal  and  personal  estate,  upon  trust,  after 
pajring  his  debts,  funeral  and  testamentary  expenses,  and 
certain  legacies,  to  pay  the  residue  of  his  personal  estate  to 
his  wife  Elizabeth  Merritt,  "for  her  own  absolute  use 
and  benefit,"  and  he  directed  his  trustees  to  pay  the  rents 
and  annual  income  of  all  his  real  and  leasehold  estates  to 
his  wife  during  her  life.  The  testator  then  gave  certain 
legacies  of  small  amounts  to  several  legatees,  and  after  the 
death  of  his  wife  gave  to  his  gi-andson  Charles  Jenkins  the 
rents  of  two  leasenold  houses,  the  said  rents  to  be  for  the 
sole  support  and  maintenance  of  his  daughter,  Elizabeth 
Merritt,  the  first-named  defendant  (a  person  of  unsound 
mind,  but  not  so  found  by  inquisition),  during  her  life,  and 
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after  her  death  the  said  houses  were  to  be  sold  by  the  trus- 
tees, and  the  proceeds  divided  between  the  testator's  daugh- 
ter Ann  Grimths  and  three  other  persons  named.  The 
testator  gave  some  small  annuities  to  other  beneficiaries, 
and  then  gave  unto  his  grandson  above-named,  after  the 
death  of  his  wife,  all  his  freehold  house  and  lands  situate  at 
*Bitton,  in  fee,  ''and  all  the  money  (if  any)  that  shall  [153 
be  remaining  after  payment  of  the  just  debts  and  funeral 
expenses  of  my  dear  wife  Elizabeth  Merritt,  shall  be  equally 
divided  between  my  said  daughter  Ann  Griffiths  and  her 
three  children,"  and  three  other  persons  named,  *' share 
and  share  alike  as  tenants  in  common."  The  widow  of  the 
testator  died  on  the  17th  of  December,  1871,  intestate,  and 
the  first-named  defendant  was  her  sole  next  of  kin.  Ann 
Griffiths,  the  only  other  next  of  kin  of  the  testator,  was  a 
daughter  by  a  former  wife.  The  testator  left  property  of 
considerable  value,  and  the  trustees  filed  this  bill  for  its . 
administration  by  the  court.  The  jnaterial  question  now 
was,  whether  the  testator's  widow  was  entitled  to  the  residu- 
ary personal  estate  absolutely  or  not? 

Mr.  C  T.  Simpson^  for  the  plaintiflfs,  stated  the  facts  of 
the  case. 

Mr.  B.  B.  Rogers^  for  the  first-named  defendant,  con- 
tended that  the  widow  took  an  absolute  interest,  and  that 
the  gift  at  the  end  of  the  will  was  nugatory.  In  WatJcins  v. 
WiUiams  (*)  it  was  decided  that  where  a  money  fund  is 
given  to  a  person  absolutely,  a  condition  cannot  be  annexed 
to  the  gift  that  so  much  as  he  shall  not  dispose  of  shall  go 
over  to  another  person,  but  it  belongs  to  the  first  donee 
absolutely.  ♦ 

[He  also  referred  to  Raridfield  v.  Randfield  (").] 

Mr.  T.  L.  Wilkinson^  for  the  defendants  Charles  Jenkins 
and  others,  submitted  that  they  were  entitled  to  the  residuary 
personalty. 

Sib  Charles  Hall,  V.C:  I  think  that  the  principle  of 
the  case  of  Watkins  v.  Williams  is  applicable  to  a  case  of 
this  description.  The  whole  of  the  residue  of  the  personal 
estate  was  given  to  the  wife  for  her  own  absolute  use  and 
benefit.  She  was,  I  think,  at  liberty  to  apply,  dispose  of, 
and  to  spend  the  capital  for  her  own  use  and  benefit  as  she 
might  think  proper.  The  wife  having  that  power  to  spend 
the  capital,  what  does  the  other  gift  at  the  end  of  the  will 
amount  to  ?  That  *gift  is  in  substance  one  of  the  money  [154 
remaining  after  the  payment  of  the  just  debts  of  his  wife, 
i.  e.,  the  money  remaimng  after  what  the  wife  had  thought 

(»)  8  Mac.  A  O.,  622.  («)  2  De  O.  A  J.,  67. 
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proper  to  spend ;  and  the  payment  of  her  jast  debts.  A 
gift  of  this  Kind  is  of  so  indefinite  a  character,  and  is  so 
repugnant  to  the  power  of  disposition  given  to  the  wife,  that 
I  cannot  give  eiBfect  to  it.  In  ITenderson  v.  Cross  Q)  there 
was  a  bequest  of  residue  to  the  testatrix's  father  ''to  spend 
both  principal  and  interest,  or  any  part  of  it,  during  his  life- 
time:' should  he  ''not  spend  the  property,"  then  in  trust 
for  tne  testatrix's  sisters ;  and  it  was  held  that  the  gift  to 
the  father  was  absolute,  and  that  the  gift  over  was  inconsist- 
ent with  it,  and  inoperative.  The  Master  of  the  Rolls  de- 
cided the  case  upon  that  ^ound,  and  in  that  case  Boss  v. 
JRoss  (•),  in  which  a  limitation  over  was  held  to  be  void,  was 
referred  to.  I  am  of  opinion  that  the  widow  was  absolutely 
entitled.  There  must  be  a  declaration  to  that  effect,  and 
the  personal  estate  in  court  must  be  carried  over  to  the 
separate  account  of  her  legal  personal  representative. 

Solicitors:  Messrs.  CowdeU^  OruTidy  &  Browne^  agents 
for  Mr.  H.  H.  Fields  Swarisea;  Mr.  L.  W.  Qregory^  agent 
for  Mr.  Jonathan  Perrin^  Bristol. 

0)  29  Beav.,  816.  (*>  Ijac  A  W.,  154. 
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Hill  v.  South  Staffordshibe  Railway  Company. 

[1867    H.     166.] 

Railway  Company  and  Contractor — Disputed  Accounts — Demand  of  Pajpnent — JtUer- 
es^— 3  <b  i  Wm,  4,  e,  42,  s.  28— CMr. 

The  contract  between  a  railway  company  and  a  contractor  provided  that  payments 
shoold  be  made  monthly,  as  the  workis  proceeded,  on  the  certificates  of  the  com- 
pany's en^eer.  There  was  no  stipulation  in  the  contract  in  reference  to  the  pay- 
ment of  interest  to  the  contractor  on  any  smns  due,  but  not  paid  to  him.  The 
contractor  made  a  demand  in  writing  for  a  sum  as  the  balance  due  to  him,  and 
claimed  interest  thereon,  ^is  accounts  were  disputed,  but  On  a  bill  filed  by  him 
against  the  company,  the  result  showed  that  he  was  entitled  to  a  balance  less  than 
one-half  of  the  sum  which  he  had  claimed  to  be  due  from  the  company : 
'\^^^  Held,  that  the  contractor  was  not  entitled  to  interest  either  under  the  *oontract, 
thereoeing  no  express  stipulation  on  the  part  of  the  company  to  pay  any,  or  under 
the  statute  8  <b  4  Will.  4,  c.  42,  s.  28,  the  demand  in  writing  for  payment  not  being 
of  a  sum  certain  payable  at  a  certain  time. 

MUdmay  ▼.  iMhueni})  and  Mcintosh  v.  Great  Western  Railway  Company (^  ob> 
serred  upon. 

The  plaintiff  Thomas  Hill  and  two  others,  on  the  6th  of 
August,  1847,  entered  into  a  contract  with  the  South  Staf- 
fordshire Railway  Company  to  construct  their  line  of  rail- 
way in  accordance  with  the  specification  annexed  thereto, 

(»)  8  Drew.,  91.  O  *  Giflf.,  688. 
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and  to  complete  the  works  on  or  before  the  1st  of  September, 
'  1848.  There  were  supplemental  contracts  subsequently  to 
construct  additional  works.  The  time  for  completion  of  the 
railway  was,  in  November,  1848,  extended  to  the  1st  of 
July,  1849,  and  a  bonus  of  £4,000  was  then  promised  for 
extra  dispatch.  In  April,  1849,  the  time  was  aeain  ex- 
tended to  November,  1849,  and  another  bonus  oi  £2,000 
was  promised  for  extra  dispatch.  The  railway  was  com- 
pleted, handed  over  to  the  companjr,  and  opened  on  the  1st 
of  May,  I860.  One  clause  of  the  original  contract  provided, 
that  it  should  not  be  lawful  for  the  contractors  to  make  any 
alterations,  additions,  or  omissions  whatsoever  without  the 
express  direction  and  consent  in  writing  of  the  principal 
engineer  of  the  company  for  the  time  being,  countersigned 
•by  the  chairman  of  the  directors  for  the  time  being,  for  that 
purpose  first  had  and  obtained  on  each  occasion :  and  in 
respect  of  any  alterations,  additions,  or  omissions  made 
without  such  express  direction  or  consent  as  aforesaid, 
countersigned  as  aforesaid  (whether  adopted  or  objected  to 
at  the  time,  or  afterwards,  or  not),  the  contractors  should 
not  be  entitled  to,  or  to  demand  or  recover  from  the  company, 
or  their  successors,  any  allowance  or  payments  whatsoever. 
By  another  clause  of  the  contract  it  was  agreed  that  the 
contractors  should  be  paid  for  the  whole  of  the  works  there- 
in contracted  to  be  done  the  sum  of  £92,611 12^.  6|^.,  subject 
to  stipulations  for  the  diminution  thereof  in  case  of  certain 
alterations  of,  or  omissions  from,  the  works,  and,  also,  such 
further  or  other  sum  as  the  principal  engineer  might  certify 
in  writing  under  his  hand  to  be  due  from  the  company  to 
the  contmctors  for  alterations  or  extra  work ;  and  the  same 
was  to  be  paid  as  the  works  proceeded  by  instalments  every 
month  of  such  amount  (less  *10  per  cent.)  as  the  prin-  [156 
cipal  en^heer  of  the  company  might  at  the  end  of  any  month 
(upon  being  furnished  by  the  contractors  with  an  account 
of  such  works)  certify.  In  the  specification  it  was  stated 
that  the  contractor  was  to  maintain  all  the  permanent  works 
constructed  under  the  contract,  and  leave  tne  same  in  com- 
plete repair  twelve  calendar  months  after  the  completion  of  the 
whole  of  the  works  as  thereby  required  by  the  contract,  and 
the  contract  would  not  be  completed  until  the  termination  of 
such  liability  to  uphold ;  but  such  liability  was  to  be  limited 
as  to  any  portions  to  twelve  months  after  anv  such  portions 
should  have  been  opened  for  public  traffic,  if  opened  before 
the  whole  of  the  works  had  been  entirely  completed.  A 
part  of  the  line  was  completed  on  the  3d  of  August,  1849, 
another  part  in  March,  1850,  and  the  whole  of  it  was  com- 
9  Eng.  Rep.  89 
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pleted  and  opened  for  traffic  on  the  let  of  May,  1860 ;  there- 
fore, the  year  of  maintenance  expired  on  the  Ist  of  May, 
1861.  The  10  per  cent,  was  to  be  retained  until  the  comple- 
tion of  the  worKs. 

The  aggregate  .amount  actually  paid  was  £136,094,  but 
the  total  sum  claimed  by  the  contractors  in  their  final  bill 
was  in  excess  of  that  amount.  They  also  claimed  the  before 
mentioned  two  sum  of  £4,000  and  £2,000.  There  was  also 
a  claim  for  extra  works  mentioned  in  the  accounts  of  day- 
work.  The  last  certificate  of  the  engineer  was  dated  m 
March,  1852.  The  whole  railway  was  in  February,  1851, 
leased  to  Mr.  Maclean,  the  principal  engineer  of  the  com- 
pany. The  contractors  sent  to  the  company  their  final  ac- 
count, and  asked  for  payment  of  what  they  alleged  remained 
due,  viz. ,  £13,000  odd.  That  account  was  mvestigated  by  the 
engineer.  A  controversy  arose  as  to  the  allowance  by  the 
engineer  of  the  bonuses,  and  of  certain  other  sums.  The 
contractors  declined  to  refer  the  whole  matters  in  dispute  to 
Mr.  Maclean's  arbitration,  on  the  ground  that  he  was  lessee 
of  the  railway.  On  the  25th  of  April,  1866,  the  contractors' 
solicitor  wrote  to  the  company,  enclosing  a  summary  of 
their  account  against  the  company,  by  which,  he  said,  the 
company  would  see  that  the  contractors  claimed  a  balance 
of  £13,000  odd,  "and  interest  thereon  from  the  respective 
times  when  the  money  ought  to  have  been  certified  and  paid 
to  the  time  of  payment."  As  it  was  found  that  the  con- 
tractors and  the  company  could  not  settle  their  differences, 
157]  this  suit  *was  instituted  by  Thomas  Hill,  the  surviving 
contractor,  on  the  10th  of  August,  1857,  against  the  defen- 
dants, the  South  Staffordshire  Railway  Company,  and  R. 
0.  Chawner,  the  chairman,  J.  R.  Maclean,  the  engineer, 
and,  by  amendment,  T.  J.  Buckton,  the  secretary,  and  it 
sought  a  declaration  that  the  plaintiff  was  entitled  to  two 
sums  or  bonuses  of  £4,000  and  £2,000,  which,  it  was  alleged, 
were  promised  him  in  consideration  of  extra  dispatch,  with 
a  view  to  getting  the  works  done  by  a  certain  time.  The 
plaintiff  also  claimed  a  sum  of  £13,000  odd,  in  addition  to 
the  sums  which  had  been  paid  by  the  company ;  and  it 
also  sought  to  have  an  account  taken  of  what  was  due 
to  the  plaintiff  in  respect  of  the  contracts  entered  into  by 
him,  and  prayed  that  the  defendants  might  be  charged 
with  interest  on  the  sums  unpaid,  which  tne  plaintiff  was 
from  time  to  time  entitled  to  receive  under  the  certificates ; 
and  also  on  the  balance  which  might  be  found  due  from  the 
defendants  in  taking  the  accounts ;  and  that  in  taking  the 
accounts  certain  allowances  might  be  directed  to  be  made 
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for  losses  sustained  bv  the  plaintiff  by  reason  of  non-deliv- 
ery of  possession  of  land  to  him  as  contractor  within  the 
time  limited  by  the  contract. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Stuart  in  1864  (the  bill  having  previously  been  amended  and 
re-amended),  and  by  the  decree  made  by  him,  dated  the  8th 
of  March,  1864,  it  was  declared  that  the  plaintiff  was  entitled 
to  be  allowed  the  sums  of  £4,000  and  £2,000  claimed  by 
him  in  respect  of  bonuses  agreed  to  be  paid  by  the  defen- 
dants to  him  for  extra  dispatch,  increased  expenses,  and 
extraordinary  means  used  and  employed  in  exjjediting  and 
completing  the  works  of  certain  parts  of  the  railway ;  that 
the  plaintiff  was  also  entitled  to  be  allowed  the  sum  of 
£1,800  in  respect  of  losses  and  damages  sustained  by  the 
delay  in  getting  possession  of  certain  land ;  and  that  the 
plaintiff  was  also  entitled  to  be  allowed  the  sum  of  £1,249 
14^.  claimed  by  him  as  a  remuneration  for  expenses  incur- 
red by  him  in  reconstructing  works  which  had  given  way 
in  consequence  of  a  subsidence  of  the  ground,  occasioned 
by  mining  operations ;  and  it  was  ordered  that  the  defen- 
dants should,  on  or  before  the  30th  of  April,  1864,  pay  to 
the  plaintiff  the  sums,  together  £9,040  14^.,  with  interest  at 
the  rate  of  £6  per  cent,  from  the  26th  of  April,  1856,  being 
the  date  *of  the  letter  of  the  plaintiff's  solicitor,  claim-  [15o 
ing  interest  to  the  day  of  payment.  It  was  at  the  same 
time  ordered  that  an  account  should  be  taken  of  what,  if 
anything,  remained  due  to  the  plaintiff  in  respect  of  the 
balance  of  day  work  claimed  bv  him  in  his  final  account ; 
that  the  defendants  should,  within  one  calendar  month  after 
the  chief  clerk's  certificate,  pay  to  the  plaintiff  what  should 
be  certified  to  be  due  to  him  on  taking  the  said  account,  to- 
gether with  interest  thereon  at  £6  per  cent,  from  the  26th  of 
April,  1866,  to  the  day  of  payment ;  that  the  costs  of  the  in- 

auiry  should  be  reserved  to  be  dealt  with  as  the  jud^e  at 
Ihambers  should  direct,  and  that  the  defendants,  the  raflway 
company,  should  pay  to  the  plaintiff  his  costs  of  the  cause, 
up  to  and  including  the  decree.  The  bill  as  against  the 
ouier  three  defendants  was  dismissed  without  costs. 
The  defendants  appealed  against  that  decree. 
By  an  order  of  the  Lords  Justices,  dated  the  21st  of  Janu- 
ary, 1866,  the  decree  of  the  8th  of  March,  1864,  was  dis- 
charged without  prejudice  to  anv  questions  in  the  cause ; 
and  it  was  declared  that  the  plaintiff  was  entitled  to  be 
allowed  in  the  account  thereinafter  directed  the  said  sums 
of  £4,000  arid  £2,000.  But  it  was  also  declared  that  the 
plaintiff  was  not  entitled  to  be  allowed  the  sum  of  £1,800, 
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or  any  part  thereof,  and  was  not  entitled  to  any  allowances 
in  respect  of  any  loss  or  damage  sustained  by  delays  in  get- 
ting possession  of  lands ;  and  it  was  ordered  that  an  account 
should  be  taken  of  what  (if  anything)  remained  due  to  the 
plaintiff  in  respect  of  the  several  works  and  matters  included 
in  the  final  account  and  in  the  accounts  of  day  work  delivered 
by  the  plaintiff  to  the  defendants— the  company :  and  in 
taking  such  account,  any  items  in  the  accounts  delivered 
which  might  be  found  to  have  been  settled  were  not  to  be 
disturbed ;  that  for  the  purposes  of  such  account  all  such 
inquiries  should  be  made  as  might  be  necessary  for  the  pur- 
pose of  ascertaining  what  (if  anything)  the  plaintiff  and  his 
co-contractors,  or  the  survivor  of  them,  had  become  entitled 
to,  or  the  plaintiff  was  then  entitled  to,  in  respect  of  acci- 
dents or  damages  arising  from  mining  operations,  and  what 
^if  anything)  the  plaintilf  should  be  found  to  be  entitled  to 
in  respect  thereoi  was  to  be  allowed  him  in  taking  the  said 
account ;  that  the  plaintiff's  bill  should  stand  dismissed  as 
159]  against  the  ^defendant  T.  J.  Buckton,  with  costs; 
that  the  amount  of  such  costs  should  be  paid  by  the  plain- 
tiff to  the  said  defendant,  but  such  payment  was  to  be  with- 
out prejudice  to  any  question  as  to  the  plaintiff  being 
ultimately  entitled  to  recover  such  costs  against  the  com- 
pany ;  that  the  bill  should  stand  dismissed,  without  costs, 
as  against  the  other  two  defendants  above-named ;  and  all 
questions  of  interest  were  reserved,  and  also  all  other  costs 
and  further  consideration,  to  the  jpdge  to  whose  court  the 
cause  was  attached.  The  plaintiff,  Thomas  Hill,  died  in 
February,  1867,  during  the  prosecution  of  the  accounts, 
having  by  his  will  appointed  his  wife  and  two  other  persons 
executors  thereof  ;  and  they,  on  their  petition  in  November, 
1867,  were  allowed  to  revive  the  suit. 

The  defendants  appealed  to  the  House  of  Lords  against 
the  decree  of  the  Lords  Justices;  and  subsequently  the 
plaintiffs  also  appealed  in  respect  of  the  disallowance  of  the 
sum  of  £1,800.  The  House  of  Lords,  on  the  29th  of  Julv, 
1872,  ordered  that  the  decree  of  the  Lords  Justices  should  oe 
varied  by  directing  an  account  to  be  taken  of  what  (if  any- 
thing) was  due  to  the  plaintiff  on  the  footing  of  the  several 
contracts  in  the  pleadings  mentioned  in  lieu  of  the  account 
which  was  directed  by  the  said  decree ;  and  that,  subject  to 
such  variation,  the  said  decree  in  other  respects  should  be 
affirmed ;  that  the  appellants  should  pay  to  the  respondents 
the  costs  incurred  in  respect  of  the  appeal ;  that  the  cross 
appeal  should  be  dismissed ;  that  the  appellante  in  the  cross 
appeal  should  pay  to  the  respondents  therein  their  costs  in 
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respject  of  such  cross  appeal ;  and  that  the  cause  should  be 
remitted  back  to  the  Court  of  Chancery. 

In  pursuance  of  the  directions  given  by  Vice-Chancellor 
Wickens,  the  chief  clerk,  in  July,  1373,  certified,  first,  that 
there  was  due  to  the  plaintiffs  on  the  footing  of  the  several 
contracts  in  the  pleadings  mentioned,  including  the  two 
sums  of  £4,000  and  £2,000,  and  including  also  any  sums  al- 
lowed pursuant  to  the  order  of  the  21st  of  January,  1865,  in 
respect  of  accidents  or  damages  arising  from  mining  oper- 
ations, the  sum  of  £6,626  16^.  9A  The  particulars  of  this 
sum  were  set  forth  in  the  first  schedule  to  the  certificate. 
The  chief  clerk  stated  that,  for  the  purpose  of  taking  the 
account  the  final  bill  and  accounts  for  daywork  mentioned 
in  the  order  of  January,  1865,  were  produced :  and  that  he 
had  taken  *the  account  by  reference  to  admitted  [160 
copies  thereof ;  and  that  such  items  as  had  been  allowed 
and  remained  due  to  the  plaintiffs  in  respect  of  the  several 
contracts  referred  to  were  mentioned  in  such  first  schedule ; 
and  such  of  the!  items  claimed  by  the  plaintiffs  to  be  due  in 
respect  of  the  said  contracts  as  did  not  appear  in  the  first 
schedule  had  been  disallowed.  The  evidence  produced  be- 
fore the  chief  clerk  in  taking  the  accounts  was  mentioned  in 
the  second  schedule  to  the  certificate.  Of  the  above-men- 
tioned sum  of  £5,626  16^.  Qd.,  the  sum  of  £1,272  10^.  6Jd. 
was  for  "  allowances  on  account  of  extra  works  mentioned 
in  the  accounts  of  daywork  hereinbefore  referred  to." 

The  defendants,  in  August,  1873,  took  out  a  summons  to 
vary  the  certificate  by  disallowing  certain  items.  The  sum- 
mons was  refused  on  the  ground  that  the  points  raised  had 
been  concluded  by  the  previous  judgments. 

On  the  further  consicferation,  the  material  questions  were  : 
first,  whether  the  plaintiffs  were  entitled  to  any  interest ; 
and,  secondly,  who  should  pay  the  costs  of  the  litigation  ? 

Mr.  DickmsoTij  Q.C.,  and  Mr.  T.  A.  Roberts^  for  the 
plaintiffs :  First,  as  to  the  question  of  interest.  This  liti- 
gation arose  in  consequence  of  the  company  ref  usinc  to  pay 
to  the  contractors  the  balance  which  they  claimed  in  the 
final  account.  The  railway  was  opened  on  the  1st  of  May, 
1850.  By  the  contract  the  contractors  were  to  be  paid 
monthly,  less  10 per  cent.,  which  the  company  were  to  retain, 
as  the  contractors  were  to  maintain  the  works  for  twelve 
months  after  the  completion  of  them.  At  the  end  of  that 
time  there  should  have  been  a  final  payment.  The  company 
did  not  perform  that  dutv.  Disputes  had  arisen  in  refer- 
ence to  the  accounts.  Those  accounts  were  investigated 
during  the  years  1851-2-3,  but  it  was  not  till  August,  1857, 
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that  this  suit  was  instituted  for  .the  purpose  of  compelling 
payment  of  what  was  claimed.  When  the  cause  was  heard 
oy  Vice-Chancellor  Stuart,  in  1864,  he  considered  that  as  to 
the  sums  of  £4,000  and  £2,000,  they  were  by  the  agreement 
to  be  paid  immediately,  without  regard  to  any  account,  and 
he  ordered  the  company  to  pay  interest  upon  them.  It  ap- 
peared, however,  that  there  had  been  payments  of  portions 
of  those  two  sums  from  time  to  time,  and  therefore  the 
161]  *Lords  Justices  considered  that  those  sums  were  not 
to  be  paid  at  a  time  certain,  but  that  they  should  enter  into 
the  general  account.  Their  lordships  would  not  order  in- 
terest to  be  paid  at  once,  because  those  sums  had  practically 
been  brougnt  into  such  account.  They  were,  it  was  said, 
not  sums  certain  to  be  paid  at  a  certain  time,  but  after  the 
account  had  been  taken.  Their  lordships  said,  however,  it 
might  be  that  the  company  would  be  bound  to  pay  inter- 
est on  the  sum  due  from  the  company  when  it  should  be 
found  due. 

Now  it  is  submitted  that  the  "  certain  sum"  is  a  sum  to 
be  ascertained  on  taking  the  account.  By  the  term  "cer- 
tain," a  particular  sum  of  £9,000  or  £10,000  is  not  meant ; 
but  the  certain  sum  is  the  sum  due  on  the  contract,  and  ac- 
cording to  the  interpretation  of  the  contract,  the  sum  certain 
that  was  to  be  paid  to  the  plainttflfs  was  the  amount  which 
is  now  found  due,  after  deducting  those  sums  which  had 
been  paid  to  them — the  balance  of  that  sum  is  the  sum 
which  has  been  made  certain  by  taking  the  .account,  and 
which  was  payable  to  the  plaintiflEs  immediately  upon  the 
completion  of  their  contract  and  the  handing  over  of  the 
works  to  the  defendants  on  the  1st  of  May,  1850,  or  at  any 
rate  so  far  as  the  10  per  cent,  is  concerned,  from  the  1st  of 
May,  1851.  If  there  had  been  nothing  else,  that^wouldbe 
sufficient  to  entitle  the  plaintiffs  to  interest  as  from  those 
times ;  but  it  does  not  stop  there :  for  in  the  case  of  a  mort- 
gage or  other  deed  in  which  there  is  a  covenant  for  payment 
of  a  sum  certain,  which  of  course  means  a  certain  amount, 
which  can  be  made  certain,  though  there  is  no  provision  for 
payment  of  interest,  the  covenant  for  the  payment  of  a  cer- 
tain sum  will  carry  interest :  AsTiwell  v.  Staunton  (*).  Now 
on  the  construction  of  this  contract,  as  payment  was  to  be 
made  from  month  to  month,  although  not  quite  complete, 
because  10  per  cent,  was  to  be  kept  back,  the  time  certain 
was  the  time  of  the  completion  oi  the  works.  If  the  sum 
certain  was  dependent  on  the  execution  of  the  works,  the 
amount  has  been  derived  from  and  made  certain  by  the  tak- 

(')  so  Beav.,  62. 
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ing  of  the  account,  and  therefore  upon  the  account  being 
taken,  and  the  sum  ascertained  with  certainty,  as  it  has  been, 
that  is  the  sum  which  the  defendants  contracted  to  pay,  and 
the  sum  which  was  contracted  to  be  paid  at  the  certain 
*time  mentioned ;  but  if  that  be  not  so,  then  it  is  sub-  [162 
mitted  that  the  written  demand  of  the  26th  of  April,  1856, 
for  payment  of  interest,  is  sufficient. 

[The  Vice-Chanoellor  :  Is  there  not  some  difficultv  in 
all  that  when  the  plaintiflfs  were  claiming  that  to  which  they 
were  not  entitled  ?J 

They  do  not  claim  interest  on  what  they  are  not  entitled 
to,  but  on  what  they  are  entitled  to ;  and  what  that  is  de- 
pends on  taking  the  accounts  properlv.  There  is  no  reason 
why  that  which  they  are  entitled  to  should  not  carry  inter- 
est, because  there  is  something  else  in  the  accounts  which 
they  are  not  entitled  to.  The  amount  to  which  they  are  en- 
titled has  been  ascertained  on  taking  the  accounts,  and  that 
having  been  done,  the  plaintiflfs  are  entitled  to  interest  as 
from  the  time  when  the  sum  should  have  been  paid.  If  the 
company  had  tendered  or  oflEered  to  pay  the  sum  now  found 
due  to  the  plaintiflEs,  and  they  had  not  taken  it,  that  would 
have  stopped  the  payment  of  interest  if  it  had  afterwards 
turned  out  that  the  plaintiflfs  were  in  the  wrong.  But  the 
defendants  made  no  oflfer,  and  this  suit  became  necessary, 
and  as  the  result  of  it  shows  that  the  plaintiflfs  have  been 
kept  out  of  their  money  since  1850,  or  at  any  rate  since  1851, 
as  to  the  10  per  cent.,  and  the  companv  having  failed  in  their 
contention,  it  is  submitted  that  the  plaintiflfs  are  entitled  to 
interest  from  that  time,  or  at  all  events  from  the  date  of  the 
receipt  by  the  ofllcer  of  the  company  of  the  letter  of  the  26th 
of  April,  1856 :  Alison's  Case  (*). 

It  was  also  contended  that,  as  the  plaintiflfs  had  virtually 
succeeded  in  their  litigation,  they  were  entitled  to  all  their 
costs  of  the  suit,  inclucfing  any  that  the  plaintififs  might  have 
to  pay  Mr.  Buckton  ;  and  they  referred  to  Jeffryes  v.  Agra 
aria  MasterrriaTC  s  Bank{*). 

Mr.  Idndleyj  Q.C.,  Mr.  Speed,  and  Mr.  Millar,  for  the 
defendants :  As  to  interest :  On  what  principle  are  the  plain- 
tiflfs to  have  it  ?  Under  the  contract,  or  in  some  other  way  ? 
But  the  contract  says  nothing  at  all  about  it.  There  is  no 
covenant,  nor  is  there  any  *recital  in  the  contract  to  pay  [163 
any.  There  is  a  stipulation  that  the  company  were  not  to 
pay  interest  on  the  10  per  cent,  which  they  were  at  liberty  to 
reserve,  but  whether  any  was  reserved  is  not  known.  It 
may  be  inferred  from  the  certificates  of  the  engineer  that 

(»)  Law  Rep.,  16  Eq ,  394 ;  Ibid.,  9  Ch.,  1.  («)  Law  Rep.,  2  Eq.,  674. 
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the  company  did  not  reserve  it.  There  is  nothing  in  the  con- 
tract in  the  shape  of  a  covenant  which  would  entitle  the 
contractor  to  maintain  an  action  against  the  company  for  in- 
terest. In  Ashwell  v.  Staunton  ('),  there  was  a  covenant  to 
Say  a  certain  sum  of  money  on  a  certain  day,  and  there  the 
[aster  of  the  Rolls  gave  interest  because  of  the  recital  in 
the  deed.  The  judgment,  in  fact,  proceeded  upon  it.  But 
in  the  case  of  Thompson  v.  Dreuo  ('),  the  Master  of  the  Rolls, 
the  covenant  there  being  in  a  mortgage  deed  to  pajr  on  a  cer- 
tain day,  said,  ''  I  think  the  deed  does  not oany  interest." 
Apart  from  these  authorities,  it  is  perfectly  plain  that 
where  there  is  no  contract  or  express  covenant  to  pay  inter- 
est, it  can  be  got  only  on  one  of  two  principles :  by  mercan- 
tile usage,  apart  from  any  statute ;  and  under  the  statute 
3  &  4  Will.  4,  c.  42.  Apart  from  that  statute  there  is  no  ob- 
ligation to  pay  interest,  because  a  sum  of  money  may  be 
made  payable  by  deed  or  otherwise  on  a  particular  day. 
To  enable  any  person  to  obtain  interest  under  the  statute, 
there  must  be  a  debt  or  sum  certain ;  it  must  be  payable  at 
a  certain  time  by  virtue  of  a  written  agreement,  or  there  must 
be  a  written  demand  for  payment  of  the  interest,  and  in 
that  case  it  will  run  from  the  time  of  the  demand.  The 
statute  applies  only  to  debts  or  sums  certain— it  has  nothing 
whatever  to  do  with  demands  for  unliquidated  damages.  Is 
the  sum  now  found  to  be  due  from  the  defendants  a  debt  or 
sum  certain  \  That  will  depend  upon  the  meaning  of  the 
expression  "  certain."  There  was  no  certainty  what  would 
become  payable  to  the  contractor,  even  in  respect  of  the 
£92,000,  lor  that  was  subject  to  variation.  And  unquestion- 
ably the  other  sums  which  became  payable  under  the  con- 
tracts were  not  sums  certain.  What  is  meant  by  a  "  sum 
certain?"  Everything  is  certain  when  it  is  ascertained,  but 
to  put  on  the  expression  ''sum  certain"  in  the  statute  the 
wide  interpretation  contended  for  on  the  part  of  the  plain- 
tiffs would  be  improper.  It  is  said  that  anything  is  c^ertain 
which  may  be  rendered  so,  by  the  contract  or  anything 
16.4]  ^Ise — that  is  clearly  too  wide  a  *construction.  The 
question,  what  is  a  "sum  certain,"  arose  under  the  Stamp 
Act,  56  Greo.  3,  c.  184.  In  Armandale  v.  Pattison  ('),  there 
was  a  bond  by  which  a  principal  and  a  surety  bound  them- 
selves to  pay  to  the  creditors  of  a  debtor  14^.  in  the  pound 
on  the  amount  of  their  debts,  and  by  the  same  bond  the 
principal  bound  himself  to  indemnify  the  surety  against  all 
loss.  The  bond  of  indemnity  was  for  that  which  some  one 
might  have  to  pay,  and  that  which  might  have  to  be  paid 

(')  30  Beav.,  52.  (»)  20  Beav.,  49.  (»)  9  B.  «fe  C,  919. 
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was  ascertained  by  a  simple  calculation.  If  it  had  been  a 
bond  for  a  sum  certain,  it  would  have  required  a  larger 
stamp  than  tbat  afSxed ;  but  it  was  held  that  the  bond  was 
not  lor  any  certain  sum  of  money,  so  as  to  require  an  dd 
^aZorem  stamp.  There  was,  however,  nothing  uncertain  iu 
that  particular  case.  All  that  had  to  be  done  was  to  find 
out  how  14^.  in  the  pound  were  to  be  covered  by  the  bond — 
a  mere  matter  of  calculation — and  therefore  there  was  a 
bond  for  a  sum  certain ;  yet  the  court  held  that  it  was  not  a 
sum  certain  within  the  meaning  of  the  act.  Now,  can  it  be 
said  that  because  the  chief  clerk  has  found  that  a  sum — now, 
of  course,  a  '^certain  sum" — ^is  payable  by  the  defendants, 
that  it  is  a  debt  or  sum  certain  vnthin  the  meaning  of  the 
statute  ?  When  was  it  certain  ?  Was  it  so  before  it  was 
ascertained?  How  can  it  be  said  that  the  money  which  is 
ultimately  found  due  in  respect  of  all  sorts  of  work  consti- 
tutes a  debt  or  sum  certain  within  such  meaning  ?  It  can 
only  be  upon  the  theory  that  everything  is  certain  when  it 
is  made  so — ^a  proposition  not  disputed— 4)ut  it  is  plain  that, 
interest  is  to  be  payable  in  respect  of  a  certain  instrument, 
therefore  it  must  be  a  definite  stated  sum,  mentioned  in  the 
agreement  itself.  It  cannot  be  found  in  the  contract  itself 
what  particular  sum  can  possibly  be  payable  under  it.  To 
do  that,  the  functions  of  the  en^eer  must  be  performed ; 
for  it  was  deputed  to  him  to  find  out  in  respect  of  what 
works  the  calculations  were  to  be  made.  In  the  case  of 
In  re  State  Fire  Insurance  Company  (*),  an  attempt  was 
made  to  obtain  interest  on  unpaid  instalments  of  consider- 
ation money  from  the  times  when  they  became  due,  and 
though  the  agreement  contained  no  provision  for  the  pay- 
ment of  interest^  the  court  held  that  the  creditor  was  en- 
titled to  5  per  cent.,  and  that  the  court  had  jurisdiction  un- 
der 11  &  12  Vict.  c.  46,  s.  83,  to  make  *calls  to  raise  [165 
the  amount  of  such  interest ;  but  no  interest  was  payable  in 
respect  of  the  unliquidated  balance.  The  interest  that  was 
allowed  was  upon  a  debt  payable  at  a  fixed  time,  for  which 
a  jury  would  have  given  interest  at  6  per  cent.,  under  3  &  4 
Will.  4,  c.  42,  s.  28.  This  court  can  give  interest  in  this 
case,  if  it  feels  so  disposed,  but  it  must  be  given  under  that 
statute,  and  in  conformity  with  its  provisions.  It  is  quite 
impossible  to  say  that  what  is  now  due  to  the  contractor  was 
certain  at  any  time  before  the  chief  clerk's  certificate  was 
made ;  therefore,  under  the  statute  3  &  4  Will.  4,  it  cannot 
be  considered  that  the  sum  found  due  from  the  defendants 
is  a  debt  or  sum  certain  within  the  meaning  of  it. 

(1)  2  H.  4  M.,  722  ;  84  L.  J.  (Ch.),  58. 

9  Eng.  Rep.  90 
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Then,  is  it  material  to  consider  whether  the  letter  of  April, 
1866,  be  good  for  anything  or  not  1  It  only  becomes  so  if 
the  defendants  fail  to  make  good  their  first  point  nnder  the 
statute.  The  letter  was  a  claim  for  the  balance  of  £13,000 
odd,  ^' and  interest  thereon  from  the  respective  times  when 
the  money  ought  to  have  been  certified  and  paid,  to  the  time 
of  payment."  What  those  times  are,  the  defendants  do 
not  know.  The  defendants  have  submitted  that  the  con- 
tractor was  paid  more  than  he  was  entitled  to  in  respect  of 
all  the  works  done ;  but  it  is  certified  that  a  balance  remains 
due  from  them.  How  are  they  to  be  charged  with  interest 
upon  anything  not  paid  ?  The  claim  was  for  interest  on  a 
"oalance"  due  to  the  plaintiflfs  after  they  gave  credit  for 
the  large  sum  which  they  had  been  paid  on  account,  and 
there  is  no  authority  for  saying  that  such  a  demand  is  one 
which  the  statute  contemplates.  Such  a  demand  does  not 
comply  with  either  the  language  or  the  spirit  of  the  statute. 
It  is  therefore  submitted  that,  as  to  the  claim  for  interest, 
there  was  no  sum  certain  whicn  was  payable,  and  that  even 
the  £4,000  and  the  £2,000— although  they  were  certain  in 
one  sense — were  thrown  into  the  general  account,  and  have 
been  so  treated  by  the  court. 

The  decision  m  Mcintosh  v.  Oreai  Western  Railway 
Company  (*),  in  regard  to  interest,  is  quite  inconsistent  with 
the  statute  3  &  4  Will.  4,  and  with  all  that  was  perfectly 
well  recognized  before  that  statute  was  passed,  and  therefore 
it  ought  not  to  be  followed.  In  his  judgment  in  that  case 
166r  Vice-Chancellor  Stuart  referred  to  *CaUon  v.  Bragg  {^), 
whicn  was  decided  before  the  statute,  and  at  a  time  when 
the  law  was  somewhat  unsettled ;  but  after  that  case,  and 
even  before  the  statute,  the  law  was  perfectly  well  settled, 
as  the  case  of  Higgins  v.  Sargent  (•)  shows.  The  plaintiff 
in  that  case  recovered  in  an  action  on  a  life  policy  and 
claimed  interest,  but  it  was  not  allowed.  The  Vice-Chan- 
cellor referred  to  the  Duchess  of  Marlborough  v.  Strong  (*), 
but  there  is  nothing  in  that  case  to  support  the  view  that 
interest  ought  to  have  been  paid  bv  the  Great  Western  Rail- 
way Company.  The  case  of  Mitdmay  v.  Methuen  (*)  was 
also  referred  to,  but  it  does  not  appear  there  what  demand 
in  writing  had  been  made,  and  yet  Vice-Chancellor  Kin- 
dersley's  judgment  proceeds  upon  the  footing  that  a  proper 
demand  was  made.  The  distinction  between  that  case  and 
the  present  is  obvious  enough,  for  the  plaintiff  there  carried 

0)  4Giff.,  683.  (*)  4  Bro.  P.   C,  639;    14  Vin.   Ab., 

C)  15  East,  228.  468. 

O  2  B.  A  C,  848.  (5)  8  Drew..  91. 
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in  a  claim  for  a  sum  certain,  and  it  was  substantially  sup- 
ported and  allowed,  although  with  a  deduction. 

[The  Vice-Chancellor  referred  to  Tev>  v.  Lord  Winter- 
ton  C)-] 

That  case  has  no  particular  bearing  on  the  present.  The 
Vice-Chancellor,  in  Mcintosh  v.  Oreat  Western  Railway 
Company  ('),  considered  that  these  are  cases  of  compen- 
sation, and  not  of  account  properly  so  called.  If  that  be  so, 
they  are  not  cases  of  debts  or  sums  certain.  The  moment 
the  question  is  one  of  compensation  as  distinguished  from 
one  of  computation,  the  claim  cannot  be  brougnt  within  the 
statute  as  a  claim  for  a  debt  or  sum  certain,  and  at  no  time 
before  the  chief  clerk's  certificate  was  there  any  sum  certain 
payable  under  these  contracts.  It  may  be  observed  that 
there  was  an  appeal  in  Mcintosh  v.  Oreat  Western  Railway 
CoTnpany^  and  that  there  was  a  compromise. 

[Tn'ey  also  cited  Rhodes  v.  Rhodes  (*).] 

On  the  question  of  costs,  we  submit  that  in  such  a  case  as 
this  each  party  ought  to  pay  their  own  costs,  as  each  has 
failed  to  a  great  extent  in  their  demands :  May  v.  Biggen- 
den  C). 

Mr.  Dickinson^  in  reply. 

*SiB  Charles  Hall,  v  .C:  There  are  two  questions  [167 
remaining  to  be  disposed  of  in  this  case,  the  liability  of  the 
defendants  to  pay  interest  to  the  plaintiflEs  on  what  has  been 
ascertained  to  be  due  to  them,  and  the  costs  of  the  suit ;  and 
both  of  them  are  no  doubt  of  considerable  importance,  from 
the  magnitude  of  the  litigation  and  the  time  which  it  has 
occupied.  As  to  the  question  of  interest:  The  plaintiffs 
have  claimed  to  be  entitled  to  interest,  and  they  have  based 
their  claim  to  it  upon  this : — that  the  contract  provided  for 
payments  monthly ;  and  that  it  was  contemplated  that  from 
time  to  time  certain  sums,  which  would  be  ascertained  at 
the  end  of  each  month,  would  be  paid  over,  and  that  there- 
fore the  case  ought  to  be  considered  as  one  of  contract  to 
{)ay  sums  at  certain  specified  times,  and  that  interest  follows 
rom  that.  The  answer  manifestlj'^  to  that  is  that  to  estab- 
lish a  liability  to  interest  it  is  not  ordinarily  sufficient  to 
show  that  certain  sums  were  to  be  paid  at  certain  times. 

According  to  the  contract,  if  it  went  on  that,  apart  from 
the  statute,  there  must  be  an  express  contract  for  the  pay- 
ment of  interest,  except  in  the  cases  of  mercantile  contracts — 
bills  of  exchange  and  promissory  notes,  and  some  cases 
which  are  subject  to  special  usage  in  trade.     It  must  be  in 

<•)  1  Ves.,  451.  (»)  J(»h.,  658. 

O  4  Giff,,  688.  {*)  24  Beav.,  207. 
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the  contract  itself,  and  no  case  has  been  made  out  for  inter- 
est in  that  view.  A  case  of  this  kind  was,  I  think,  intended 
to  be  made  by  the  bill — that,  as  regarded  the  liability  to  in- 
terest the  plaintiffs'  certificates  ongnt  to  haue  been  made  out 
from  time  to  time — monthly ;  that  there  was  default  in  fur- 
nishing the  certificates ;  and  that  being  so,  that  the  plaintiffs 
are  entitled,  not  to  interest,  but  to  damages  of  the  same 
amount  in  respect  of  the  non-payment  monthly,  in  accord- 
ance with  the  contract.  That  really  is  the  shape  of  the  bill, 
and  viewed  as  a  claim  for  such  damages  as  distinguished 
from  a  direct  claim  for  interest,  it  does  not  appear  to  me 
that  under  all  the  circumstances  of  the  case  sucn  claim  can 
be  maintained.  There  was  unquestionably  great  irregular- 
ity in  the  mode  of  dealing  under  the  contract,  which  I  can- 
not attribute  solely  and  entirely  to  the  defendants;  and 
viewing  it  in  that  general  way,  it  does  not  seem  to  me  that 
the  claim  to  interest  is  made  out  under  the  contract  itself. 
The  liability  to  pay  interest,  irrespective  of  the  express 
168]  *provisions  in  the  contract  and  of  the  statute,  has  oeen 
clearly  settled  by  the  cases  which  were  referred  to  during 
the  argument  of  Mr.  Lindley.  In  one  of  those  cases — Hig- 
gins  V.  Sargent  (*) — the  earlier  cases  were  considered  and 
reviewed,  for  there  were  earlier  authorities  in  favor  of  the 
allowance  of  interest  without  express  stipulation  in  the  con- 
tract. But  Higgins  v.  Sargem  clearly  settled  the  law  in 
that  respect,  viz.,  that  in  the  absence  of  any  express  pro- 
vision in  the  contract  to  pay  interest,  there  was  no  liabil- 
ity to  do  so ;  and  in  another  of  those  cases — Kliod^  v. 
Rhodes  (') — the  decision  was  to  the  same  eflfect.  To  those 
two  cases  I  will  add  Foster  v.  Weston  (•).  There  the  defen- 
dants bound  themselves  by  deed  to  make  payments  at  or  on 
the  days  actually  fixed,  and  it  was  held  that  the  instrument 
did  not  carry  interest.  Those  being  the  decisions  at  law,  so 
far  as  the  contract  itself  is  concerned,  they  must  equally 
bind  me  in  equity,  unless  there  be  decisions  in  equity  enti- 
tled to  equal  consideration  with  those  decisions  at  law,  for 
this  is  a  case  in  which  the  plaintiffs  are  asserting  and  claim- 
ing a  legal  right.  They  come  here  on  the  ground  that  the 
accounts  could  not  be  conveniently  taken  in  a  court  of  law ; 
and  also  on  the  particular  ground  that  at  law  the  defendants 
would  have  been  in  a  situation  to  set  up  that  which  they  are 
not  able  to  do  here — the  want  of  the  certificates  or  the  want 
of  authority  to  execute  the  works  in  respect  of  wliich  special 
relief  is  asked.  But  the  plaintiffs  coming  here  for  relief  in 
respect  of  those  impediments  at  law,  and  this  court  inter- 

(»)  2  B.  cff  C,  848.  O  Joh.,  663.  («)  6  Bing.,  709. 
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fering  and  protecting  the  plaintiffs  by  removing  them,  the 
plaintiffs'  rights  in  this  court  must  be  dealt  with  exactly  the 
same  as  they  would  be  at  law,  and  if  they  could  not  get  in- 
terest at  law  under  the  contract,  they  cannot  get  it  m  this 
court  under  the  contract.  It  has  been  contended  that  there 
have  been  decisions  in  this  court  which  show  that  the 
plaintiffs  are  entitled  to  interest,  and  which  I  cannot  disre- 

f:ard.  One  of  the  cases  referred  to  is  MUdmay  v.  Methuen  (*). 
f  that  case  had  been,  which  it  is  not,  so  far  as  I  can  collect 
from  the  report,  seriously  argued,  considered,  and  decided 
with  reference  to  the  authorities  at  law,  I  should  have  had 
some  difficulty  in  dealing  with  it ;  but  it  does  not  appear  that 
a  single  case  was  referred  to,  *and  what  was  relied  on  [169 
was  the  statute.  That  case,  therefore,  is  no  authority  what- 
ever in  favor  of  the  plaintiffs  independently  of  the  statute. 
The  case  of  Molnwsh  v.  Oreai  Western  Railway  Com- 
pany (')  would  seem  to  be  an  authority  independently  of 
the  statute.  The  Vice-Chancellor  Stewart,  however,  did 
not,  in  his  judgment  as  to  interest,  refer  to  the  cases  which 
I  have  already  mentioned,  but  he  seems  to  have  gone  on 
some  earjier  authorities  which,  in  the  cases  to  which  I  have 
referred,  were  reviewed  and  considered  to  be  no  longer  appli- 
cable at  law.  Under  all  the  circumstances  of  that  case,  and 
treating  this  question  as  one  of  legal  right,  I  do  not  consider 
that  that  case  is  an  authority  in  favor  of  the  plaintiffs  for 
the  allowance  of  interest  I  come  now  to  consider  the  effect 
of  the  statute.  There  are  two  sections  which  relate  to  inter- 
est, but  the  28th  is  the  material  one.  In  this  case  there  was 
a  "  demand  of  payment"  made  by  the  letter  which  has  been 
referred  to.  That  demand  was  for  a  sum  of  between  £13,000 
and  £14,000  as  being  due  to  the  plaintiffs,  and  it  was  con- 
tended that  that  was  a  demand  in  respect  of  which  interest 
can  be  claimed  under  that  section,  although  the  demand 
succeeded  to  the  extent  only  of  less  than  half  the  amount 
demanded,  and  although  the  amount  actually  awarded  and 
ascertained  to  be  due  ultimately  was  not  even  altogether 
part,  or  simply  part,  of  that  sum.  That  balance  was  ascer- 
tained after  an  mvestigation  of  a  very  long  account,  by  no 
means  confined  to  the  £13,000  odd  and  the  other  items  com- 
posing it.  Independently  of  any  authority  on  the  point,  I 
should  have  said  that  this  was  not  a  case  in  which  within 
the  meaning  of  that  section  there  had  been  a  demand  made 
in  writing  of  a  sum  certain  payable  at  a  certain  time.  In 
Mildmay  v.  Methuen  (*),  there  was  a  demand  for  a  sum  of 
£10,000  and  odd,  from  which  a  deduction  of  £1,600  and  odd 

(»)  8  Drew.,  91.  («)  4  Giflf.,  683. 
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was  made  on  investigation  of  the  accounts,  smA  interest  was 
allowed  on  the  balance.  The  statute  was  referred  to  and 
was  relied  on  as  entitling  the  claimant  to  interest,  but  the 
argument  seems  to  have  been  very  brief,  and  the  statement 
of  the  case  and  the  circumstances  under  which  the  reference 
was  made  to  an  architect  to  ascertain  the  amount,  are  not 
set  forth  with  that  amount  of  detail  which  would  make 
the  decision  in  the  case  satisfactory  under  any  circum- 
170]  stances,  *and  the  nature  of  the  deduction  is  not  ex- 
plained. No  authority  was  referred  to,  and  the  judgment 
of  the  Vice-Chancellor  is  not  a  very  full  one.  The  impres- 
sion on  the  Vice-Chancellor's  mind  was  that  it  was  a  case  of 
a  debt  or  sum  certain ;  and  he  declared  that  the  claimant 
was  entitled  to  interest  at  4  per  cent,  from  the  date  of  his 
demand.  It  does  not  appear  from  the  report  whether  it  was 
a  debt  certain  or  a  sum  certain  payable  at  a  certain  day ; — 
there  is  not  a  word  about  that  m  the  argument,  but  the 
Vice-Chancellor  seems  to  have  been  influenced  by  the  con- 
sideration of  the  29th  section  of  the  statute,  which  enables 
the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  to  give  damages  in  the  nature  of  interest  over  and 
above  the  value  of  the  goods  at  the  time  of  the  conversion  or 
seizure,  and  over  and  above  the  money  recoverable.  But 
that  is  a  special  clause  applicable  to  trespass  and  trover, 
and  to  policies  of  assurance,  in  reference  to  which  last- 
mentioned  interest  had,  in  the  older  cases,  been  allowed. 
The  Vice-Chancellor  seems  to  have  considered  that  the  29th 
section  assisted  him  in  coming  to  a  conclusion  upon  the 
construction  of  the  28th  section ;  but  I  am  at  a  loss  to  under- 
stand that,  for  the  29th  section  does  not  deal  with  sums 
certain  at  all  except  in  so  far  as  a  sum  assured  may  or  may 
not  be  a  sum  certam.  I  do  not  consider  the  decision  in  that 
case  satisfactory,  nor  one  which  ought  to  guide  me  in 
coming  to  a  conclusion  in  this  case,  if  independently  of 
it  I  should  come  to  a  diflferent  conclusion,  which,  under  all 
the  circumstances  of  this  case,  I  certainly  should  come  to. 
Even  supposing  that  I  could  treat  the  present  as  a  case 
within  the  28th  section,  that  section  is  not  imperative ;  it 
merely  empowers  a  jury,  if  "they  shall  think  fit,"  to  allow 
interest  at  a  rate  not  exceeding  a  certain  amount.  Those 
words  give  a  discretion  to  the  jury  to  say  whether  it  be, 
under  all  the  circumstances  of  it,  a  case  in  which  interest 
ought  to  be  allowed  or  not.  A  new  trial  would  not,  I  think, 
be  granted,  because  the  jury  had  not  allowed  interest  under 
that  section  in  a  case  like  the  present.  I  do  not  believe  that 
any  twelve  men  dealing  with  and  considering  all  the  circum- 
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stances  of  this  case,  would  say  that  interest  ought  to  be 
allowed  ;  and,  acting  as  a  jury  in  this  case,  it  appears  to  me 
that  I  cannot  allow  interest  except  from  the  date  of  the 
chief  clerk's  *certificate,  and  it  has  been  conceded  that  [171 
interest  must  be  paid  from  that  time. 

As  to  the  costs  of  the  suit :  The  plaintiffs  have  succeeded 
only  to  the  extent  of  something  less  than  one-half  of  their 
entire  demand,  but  having  regard  to  the  nature  and  circum- 
stances of  the  case,  the  way  in  which  the  plaintiflEs  were 
met,  the  contention  on  the  part  of  the  defendants  that  the 
plaintiffs  were  entitled  to  nothing,  the  decisions  in  the  case 
of  Jeff  ryes  v.  Agra  avjd  MastermwrCs  Bank  (*)  and  May  v. 
Biggert^Lm  ("),  and  the  fact  that  the  defendants  have  sub- 
stantially been  the  cause  of  the  litigation,  I  am  of  opinion 
that  they  must  pay  the  costs  of  the  suit.  Mr.  Buckton  was 
made  a  defendant  for  the  purpose  of  discovery,  and  I  think 
under  circumstances  which  entirely  justified  the  plaintiffs  in 
taking  that  course ;  and  the  plaintiffs  having  been  ordered 
to  pay  his  costs,  but  with  a  reservation  of  the  question  of 
how  they  were  ultimately  to  be  borne,  I  shall  now  order 
that  his  costs  be  added  to  the  costs  of  the  plaintiffs,  and 
that  the  defendants  do  pay  them  with  the  plaintiffs'  other 
costs  of  the  suit.  Then  as  to  the  rate  of  interest  to  be  paid 
from  the  date  of  the  chief  clerk's  certificate,  Vice-Chancel- 
lor  Stuart  thought  that  5  per  cent,  ought  to  be  allowed,  and 
as  I  consider  that  this  really  is  a  case  which  ought  to  be 
dealt  with  according  to  the  legal  rights,  and  as  1  believe 
that  at  law  it  would  be  given,  1  shall  order  that  5  per  cent, 
be  n6w  paid  by  the  defendants  from  the  date  mentioned. 

Solicitors:  Mr.  John  Turner^  agent  for  Messrs.  G.  C. 
Lewis  &  Son^  Brentwood;  Mr.  J.  B.  Batten. 

(»)  Law  Rep.,  2  Eq.,  674.  (*)  24  Beav.,  287. 
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[Law  Reports,  18  Equity  Caaee,  172.] 
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172]  *Attoeney-General  V.  Cockermouth  Local 

Board. 

[1871    A.     181.] 

Pftblie  Body — Parliamentary  Povfer» — Tnformaiicm — Inj^iry  to  the  PMic — Kuiaanee— 
PoUnUoH  of  ikream^Local  Board^Sewoffe  Work*—OutftdL  wlhmd  DUiriet^PiA- 
lie  Health  Ad,  1848  (11  <^  12  VicL  c  63),  m.  46,  4&— Zoco/  G^yvemmeiU  Act  (1668) 
AmmdmmU  Act,  1861  (24  it  26  VicL  c  61),  «.  4. 

Upon  an  information  filed  by  the  Attomey-General  to  restrain  a  public  body  from 
trans^resaing  powers  conferred  by  an  act  of  Parliament,  it  is  not  necessary  to  prore 
that  mjury  to  the  public  will  result  from  the  acts  complained  of;  and  in  this  respect 
there  is  no  difference  between  an  ex^Jfieio  information  and  an  information  at  the  re- 
lation of  a  private  individuaL 

The  Local  Govemment  Act  (1868)  Amendment  Act»  1861  (24  ^  26  VicL  c.  61)l 
s.  4,  enablesHocal  boards  to  execute  works  without  their  districts  for  the  purpose  of 
the  outfall  or  distribution  of  sewage,  subject  to  the  following  proviso :  "  That  noticing 
herein  contained  shall  give  or  be  construed  to  g^ve  power  to  any  local  board  to  con- 
struct or  use  any  outfall,  drain,  or  sewer  for  the  purpose  of  conveying  sewaee  or 
filthy  water  into  any  natural  watercourse  or  stream  until  such  sewage  or  filthy  or 
refuse  water  be  freed  from  all  excrementitious  or  other  foul  or  noxious  matter,  such  as 
would  affect  or  deteriorate  the  purity  and  quality  of  the  water  in  such  stream  or 
watercourse": 

Held,  that  a  local  board  is  not  entitled  to  discharge  sewage  by  an  outfall  out  of 
their  district  into  a  river  so  as  to  aflfect  or  deteriorate  the  water  at  the  point  of 
discharge. 

The  C.  local  board  discharged  sewage  into  a  river  by  an  outfall  out  of  tJieir  dis- 
trict so  as  to  pollute  the  water  at  the  point  of  discharge ;  but  such  pollution  was  im- 
perceptible  at  the  town  of  W.,  situat^  eight  miles  futher  down,  and  supplied  with 
water  for  domestic  purposes  from  the  river.  Upon  an  information  and  bul  filed  by 
the  local  board  of  W.  (in  whom  the  W.  water-works  were  vested),  as  relators  and 
plaintiffs  seeking  to  restrain  the  C.  \ocbX  board  from  so  diwiiarging  the  sewage, 
on  the  ground  Uiat  their  acts  were,  first,  an  infringement  of  the  above^uentioned 
provisions  of  the  Local  Govemment  Act,  1861,  and  secondly,  a  nuisance  to  the  in- 
habitants of  W. : 

Hdd,  that  upon  the  infonnation  an  injunction  to  restrain  the  defendants  from  in- 
fringing the  act  of  Parliament  must  be  gpranted  with  costs;  but  that  the  bill,  which 
sou^t  to  make  out  a  case  of  nuisance,  must' be  dismissed  with  costs. 

This  was  a  suit  by  information  and  bill,  in  which  John 
Askew,  the  clerk  of  the  Workington  Local  Govemment 
Board  was  relator,  and  the  Workington  Local  Board  and  the 
173]  said  John  Askew  were  *plaintiflfs ;  the  Cockermouth 
Local  Grovemment  Board  and  their  clerk  b^ing  the  de- 
fendants. 

The  town  of  Workingjton  is  situated  at  the  mouth,  of  the 
river  Derwent,  from  which  it  derives  a  supply  of  water  for 
domestic  purposes,  the  water- works  beinjj  vested  in  the  Local 
Board.  The  town  of  Cockermouth  is  situated  about  eight 
miles  higher  up  the  same  river.    The  Cockermouth  Local 
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Board  had  constructed  works  for  removing  the  sewage  of  the 
town  with  an  outfall  into  the  river  Derwent.  This  outfall  was 
situated  without  the  district  of  the  Cockermouth  Local 
Board.  Such  works  and  outfall  were  constructed  by  virtue 
of  the  powers  conferred  by  the  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63),  and  the  Local  Government  Act  (1858J 
Amendment  Act,  1861  (24  &  26  Vict.  c.  61),  the  material 
provisions  of  which  acts  are  set  out  beneath  (*). 
•  *The  relator  and  plaintiffs  alleged  that  the  Cocker-  [1 74 
mouth  Local  Board  were  using  the  outfall  into  the  river  Der- 
went for  the  purpose  of  conveying  the  sewage  and  filthy 
water  from  the  town  of  Cockermouth  into  that  river  without 
first  freeing  such  sewage  and  filthy  water  from  all  excre- 
mentitious  and  other  foul  or  noxious  matter,  such  as  would 
affect  or  deteriorate  the  purity  and  quality  of  the  water  in 
such  stream  or  watercourse  ;  and  that  such  acts,  and  others 
committed  by  the  said  board,  were  a  serious  nuisance,  and, 
if  continued,  would  injuriously  affect  the  health  and  com- 

0)  11  &  12  Vict.  c.  68,  8.  45:   "Tlie    injurious  to  health,  and  to  be  properly 
local  board  of  health  shall  from  time  to    cleared,  cleansed,  and  emptied,  and  tor 


time  repair  the  sewers  vested  in  them 
by  this  act,  and  shall  cause  to  be  made 
such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  for  the 
purposes  ot  this  act ;  and  the  said  local 
lx>ard  may  carry  any  such  sewers 
through,  across,  or  under  any  turnpike 
road,  or  any  street  or  place  laid  out  as 
or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the 
pavement  or  carriage  way  of  any  stroet, 
and  after  reasonable  notice  in  writing  in 
that  behalf  (if  upon  the  report  of  the 
surveyor  it  should  appear  to  be  neces- 
sary), into,  through,  or  under  any  lands 
whatsoever ;  and  the  said  local  board 
may  from  time  to  time  enlarge,  lessen, 
alter,  arch  over,  or  otherwise  improve 
all  or  any  of  the  sewers  vested  in  them 
by  this  act,  and  discontinue,  close  up,  or 
destroy  such  of  them  as  they  may  deem 
to  have  become  unnecessary  :  Provided 
always,  that  the  discontinuance,  closing 
up,  or  destruction  of  any  sewer  shall  be 
80  done  as  not  to  create  a  nuisance ; 
and  if  by  reason  thereof  any  person  is 
deprived  of  the  lawful  use  of  any  sewer, 
the  said  local  board  shall  provide  some 
other  sewer  as  eifectual  for  his  use  as 
the  one  of  which  he  is  so  deprived." 

Sect.  46  :  •  "i  he  local  board  of  health 
shall  cause  the  sewers  vested  in  them 
by  this  act  to  be  constructed,  covered, 
and  kept  so  as  not  to  be  a  nuisance  or 

9  ExG.  liKP.  91 


the  purpose  of  clearing,  cleansing,  and 
emptying  the  same  they  may  construct 
and  place,  either  above  or  underground, 
such  reservoirs,  sluices,  engines,  and 
other  works  as  may  be  necessary,  and 
may  cause  all  or  any  of  such  sewers  to 
communicate  with  and  be  emptied  into 
such  places  as  may  be  fit  and  necessary, 
or  to  cause  the  sewage  and  refuse  there- 
from to  be  collected  for  sale  for  any 
purpose  whatsoever,  but  so  as  not  to 
create  a  nuisance." 

24  &  25  Vict.  c.  61,  8.  4:  "Local 
boards  may  exercise  the  powers  given 
by  the  45th  section  of  the  Public  Health 
Act,  1848,  also  without  their  district, 
for  the  purpose  of  outfall  or  distribu- 
tion of  sewage,  upon  making  due  com- 
pensation,  to  be  settled  in  the  manner 
provided  in  the  144th  section  of  the 
Public  Health  Act,  1848:  Provided 
always,  that  nothing  herein  contained 
shall  g^ve  or  be  construed  to  give  power 
to  any  local  board  to  construct  or  use 
any  outfall,  drain,  or  sewer  for  the 
purpose  of  conveying  sewage  or  filthy 
water  into  any  natural  watercourse  or 
stream  until  such  sewage  or  filthy  or 
refuse  water  be  freed  from  all  excromen- 
titious  or  other  foul  or  noxious  matter, 
such  as  would  affect  or  deteriorate  the 
purity  and  quality  of  the  water  in  such 
stream  or  water-course. '* 
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fort  of  the  inhabitants  of  the  town  of  Workington;  and 
they  prayed  for  an  injunction  to  restrain  the  Cockerniouth 
Local  Board  from  so  doing. 

The  cause  now  came  on  to  be  heard. 

The  evidence  showed  that,  although  the  water  of  the  Der- 
went  was  more  or  less  polluted  in  the  neighborhood  of  the 
outfall,  chemical  analysis  failed  to  detect  any  pollution  in 
water  taken  from  the  river  at  the  intake  of  the  Workington 
water-works.  Dr.  Frankland,  of  the  Royal  College  of  Chem- 
istry, one  of  the  Rivers  Pollution  Commissioners,  and  the 
principal  scientific  witness  for  the  plaintiffs,  deposed  with 
reference  to  this  as  follows:  "No  sewage  can  be  admitted 
into  a  river  without  deteriorating  the  quality  of  the  water. 
The  deterioration  for  washing  and  manufacturing  purposes 
may  be,  as  in  this  case,  insignificant  or  imperceptible ;  but 
for  drinking  and  cooking  such  water  becomes  dangerous, 
because,  as  the  Rivers  Pollution  Commissioners  have  shown, 
the  sewage  matter  is  not  perceptibly  altered  in  its  character 
by  a  flow  of  seven  miles,  and  scarcely  diminished  in  quan- 
tity. Neither  does  the  failure  of  chemical  analysis  to  de- 
tect any  deleterious  ingredient  indicate  that  danger  is  absent^ 
since  the  nature  of  the  noxious  ingredients  which  propagate 
small-pox,  scarlet  fever,  typhoid  fever,  or  cholera  is  un- 
known, and  chemical  analysis  is  therefore  powerless  to  de-. 
tect  these  ingredients.  Moreover,  as  I  proved  in  1866,  when 
I  published  the  results  of  my  experiments  in  the  weekly 
175]  return  of  *the  Registrar  General,  chemical  analysis 
cannot  distinguish  between  pure  river  water  and  the  same 
water  after  it  has  been  mixed  with  1000th  of  its  volume  of 
the  dejections  of  a  man  dying  of  cholera ;  although  there 
can  be  no  doubt  that  the  prevalence  in  Cockermouth  of  epi- 
demics which  are  propagated  by  water,  such  as  cholera  or 
typhoid  fever,  would  seriously  imperil  the  health  of  the 
inhabitants  of  Workington,  who  would  thus  be  made  to 
drink  in  a  diluted  form  the  dejections  of  the  diseased 
persons." 

The  defendants  adduced  some  evidence  tending  to  show 
that  these  views  of  Dr.  Frankland  were  not  shared  by  other 
scientific  men. 

Mr.  Southgate^  QC,  Mr.  Speed,  and  Mr.  Parkin^  for  the 
relators  and' plaintiffs,  submitted- that  they  were  entitled  to 
a  decree  on  the  information,  the  evidence  clearly  showing 
that  the  defendants  discharged  sewage  into  the  river  Derwent 
in  total  disregard  of  the  provisions  of  the  Local  Government 
Act  (1858)  Amendment  Act,  1861,  s.  4.     They  also  contended 
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that,  on  the  evidence,  the  plaintiffs  were  entitled  to  an  in- 
junction on  the  ground  of  nuisance. 

The  Master  of  the  Rolls  expressed  his  opinion  that  no 
case  of  nuisance  was  made  out,  and  called  on  the  counsel  for 
the  defendants  only  as  to  the  case  made  upon  the  informa- 
tion, and  the  costs  of  the  bill. 

Mr.  Fry^  Q.C.,  and  Mr.  Davey^  for  the  defendants :  This 
case,  so  far  as  it  is  founded  on  nuisance,  is  exactly'-  within 
Attorney-General  v.  Mayor  of  Ki/iffston  {')j  and  the  bill 
ought,  therefore,  to  be  dismissed  witli  costs. 

Then  as  to  the  information.  If  the  outfall  were  within  the 
district  of  the  Cockermouth  Local  Board,  there  would  be  no 
ground  whatever  for  the  interference  of  the  court  at  all.  As 
the  outfall  is  beyond  their  district,  the  board  are  subject  to 
the  proviso  contained  in  sect.  4  of  the  Local  Government 
Act  Amendment  Act,  1861.  Now  if  Dr.  Frankland's  theory 
be  true,  it  is  impossible  to  discharge  sewage  into  any  natural 
watercourse  without  contravening  that  proviso ;  and  if  so, 
the  proviso  is  simply  void.  The  court,  however,  *will  [176 
endeavor  to  j)ut  a  reasonable  interpretation  on  the  clause, 
and  we  submit  that  all  that  the  Cockermouth  Local  Board 
are  bound  to  do  is  to  take  care  that  the  water  of  the  Derwent, 
as  a  whole,  is  not  deteriorated ;  there  must  not  be  such  dete- 
rioration of  the  water  as  to  amount  to  a  nuisance  as  defined 
in  Walter  V.  Sel/ei'). 

[The  Master  of  the  Rolls  referred  to  sect.  46  of  the  Pub- 
lic Health  Act,  1848,  and  to  Attorney-General  v.  Leeds  Cor- 
poration{*)j  as  showing  that  the  local  board  could  not  in  any 
case  create  a  nuisance.] 

We  say  that  although  this  may  be  so,  still  the  proviso, 
when  fairly  construed,  means  no  more,  and  it  may  have  been 
inserted  ex  majori  cauteld. 

Even  if  a  stricter  interpretation  is  rfven  to  the  clause,  the 
court  will  not  interfere  unless  some  damage  is  proved,  and 
there  is  no  proof  of  any  here. 

[The  Master  of  the  Rolls:  In  Attorney-OencTal  v. 
Oxford^  Worcester^  and  Wolverhampton  Raihoay  Com- 
pany (*)  an  information  was  filed  to  restrain  the  company 
from  working  one  line  of  rails,  the  act  of  Parliament 
providing  that  there  should  be  two.  I  was  one  of  the 
counsel  for  tl^e  company,  and  our  defence,  which  we  fully 
proved,  was,- that  a  single  line  of  railway  could  be  worked 
with  safety  and  great  advantage,  and  had  been  worked 
for  months  without  an  accident ;  but  the  court  held  that 

(^)  84  L.  J.  (Ch.),  481.  (8)  Law  Rep.,  6  Ch.,  58a. 

(*)  4De  G.  A  Sm.,  316,  322,  (^)  2  W.  K.,  330. 
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that  question  was   one  for  the   legislature,   and  decided 
against  us.] 

In  that  case  the  information  was  ex-affleio. 

[The  Master  of  the  Rolls  :  Except  for  the  puri)oses  of 
costs,  there  is  no  difference  between  an  ex-afficio  information 
and  an  information  at  the  relation  of  a  private  individual. 
In  both  cases  the  Sovereign,  as  parens  patricB^  sues  by  the 
Attorney -General.  ] 

The  Sovereign  sues  on  behalf  of  the  public ;  but  if  the 
public  is  not  injured,  the  suit  cannot  be  maintained.  Sup- 
pose this  were  the  case  of  a  mountain  brook,  of  the  water  of 
which  no  human  being  ever  drank,  with  not  even  a  house  in 
the  neighborhood,  could  a  suit  at  the  instance  of  the  Attor- 
177]  ney-General  be  *maintained1  The  cases  of  Attorney- 
Oeneral  v.  Mayor  of  Kingston  (')  and  Attorney-General  v. 
Gee{^)  show  that  the  Attorney-General,  suing  at  the  relation 
of  a  private  individual,  must  prove  damage. 

Sir  G.  Jessel,  M.R.:  The  defendants  in  this  case  are  a 
public  body  authorized  by  act  of  Parliament  to  construct 
sewage  works  so  that  they  shall  not  be  a  nuisance.  Under 
the  powers  originally  conferred  on  them,  they  could  not 
make  outfall  works  outside  their  district,  but  a  subsequent 
act  of  Parliament  enabled  them  to  go  outside  their  district ; 
that  is  to  say,  they  majr  now  take  people's  lands,  and  soon, 
and  do  what  certainly  is  very  likely  to  be  unpleasent  to  the 
inhabitants  of  another  district  which  is  not  benefited  by  the 
works.  But  these  powers  are  subject  to  this  proviso  :  [His 
honor  read  sect.  4  of  the  Local  Government  Act  Amendment 
Act,  1861.]  I  do  not  mean  to  say  that  clause  might  not  hv 
possibility  have  been  better  drawn  or  expressed,  but  I  think 
the  meaning  is  pretty  plain,  and  it  means  this  :  "  You  shall 
not  send  your  sewage  water  into  a  natural  stream  until  you 
have  made  it  wholesome  water — until  you  have  got  rid  oi  all 
the  noxious  matter  in  it."  That,  I  think,  is  tne  effect  of 
the  clause,  and  if  that  is  the  meaning,  the  next  yoint  is, 
what  water  is  it  that  is  not  to  be  affected  or  deteriorated  I 
You  are  not  to  affect  or  deteriorate  the  water  in  the  river : 
what  portion  of  the  water  ?  I  cannot  accede  to  the  argument 
of  the  defendants  that  it  merely  means  that  you  must 
not  poison  the  whole  river ;  for  a  river  may  be  hundreds 
of  miles  long.  I  think  it  must  mean  that  you  are  not  to 
affect  or  deteriorate  the  water  in  the  river  at  the  point 
where  the  outfall  is ;  and  that  if  you  at  that  point  pol- 
lute the  water  you  shall  not  enjoy  the  privilege  given  to 
you  by  this  act  of  Parliament  of  making  an  outfall  outside 

0)  34  L.  J.  (Ch.),  481.  (•)  Law  Rep.,  10  Eq.,  131. 
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your  district.  The  act  gives  you  a  privilege,  and  gives  it 
on  these  terms. 

The  next  question  is  a  question  of  fact,  and  there  really 
is  no  contest  upon  it.  There  are  several  witnesses  on  behalf 
of  the  informant  who  say  that  at  various  times — fifteen  times 
in  all  within  about  a  year — they  have  gone  and  seen  the 
sewage  fall  directlj^  into  the  river  without  passing  through 
the  tanks  in  which  it  is  ^supposed  to  be  purified  ;  and  [178 
even  where  it  does  pass  through  the  tanks,  no  witness  on 
the  part  of  the  defendants  will  say  the  water  is  pure ;  the 
witnesses  for  the  defendants  all  speak  with  certain  very  re- 
markable qualifications,  such  as  "practically,"  or  some 
word  of  that  kind,  or  some  qualification  or  other.  Nobody 
says  that  the  sewage  does  not  deteriorate  the  qualitv  of  the 
w^ater  at  that  place,  and  there  is.  really  no  contest  aoout  the 
matter. 

In  that  state  of  the  case  I  am  of  opinion  that  the  de- 
fendants have  infringed  the  terms  of  the  act  of  Parliament, 
and  that  if  they  take  the  privilege  at  all  they  can  only  take 
it  subject  to  such  terms  as  are  imposed  by  the  act  oi  Par- 
liaraent. 

Then  this  is  an  information  bv  the  Attorney-General 
against  a  public  body,  to  enforce  tlie  terms  of  a  public  act 
of  Parliament.  Now,  if  I  understand  the  law  upon  the  sub- 
ject, it  is  not  necessary  for  the  Attorney-General  to  show 
any  injury  at  all.  The  legislature  is  of  opinion  that  certain 
acts  will  produce  injury,  and  that  is  enough.  The  case  I 
have  already  referred  to  of  the  Attorney-OeTieral  v.  Oxford^ 
Worcester^  and  Wolverhampton  Railway  Compamy  (*),  is 
in  point ;  there  the  Attorney- General  would  not  even  answer 
the  affidavits  of  the  defendants  to  show  there  was  no  injury 
caused  bv  the  proceedings  thejr  were  adopting.  The  legisla- 
ture is  of  opinion  that  it  is  desirable  to  preserve  our  natural 
streams  in  at  least  their  present  state  of  purity  ;  it  therefore 
has  said  that  you  shall  not  affect  or  deteriorate  the  water  at 
all ;  and  the  court  must  assume  that  the  deterioration  of  the 
water  is  an  injury  which  is  prohibited  by  the  legislature  for 
good  and  sufficient  cause. 

Again,  if  I  look  at  the  evidence  in  the  case,  I  can  see  very 
pod  reason  for  the  course  adopted  by  the  legislature.  We 
lad  the  evidence  of  scientific  men  to  this  effect,  that  there  is 
always  a  probability  of  danger  when  sewage  matter  is 
thrown  into  a  stream,  because  people  may  drink  of  that 
stream,  and  if  any  epidemic  disease  is  prevalent  in  a  town 
from  which  the  sewage  matter  proceeds,  that  disease  may  be 

(')  2  w.  \i.,  uo. 
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communicated  to  the  inhabitants  of  another  town  by  the 
water.  Well,  that  alone  would  be  sufficient  justification  for 
the  legislature,  if  it  entertained  that  opinion,  inserting  this 
179]  enactment  in  the  act  of  Parliament.  That  being  *so, 
I  think  I  am  bound,  as  regards  the  information,  to  grant  an 
injunction  to  restrain  the  defendants  from  infringing  the  pro- 
visions of  the  act  of  Parliament. 

The  bill  stands  upon  a  totally  different  footing.  It  is  a 
bill  by  the  Local  Board  of  Workington,  alleging  nuisance 
committed  by  the  defendants.  Now  I  must  say  I  cannot 
find  any  evidence  of  nuisance  caused  hy  the  defendants' 
acts.  The  sewage  is  thrown  into  the  river  in  comparatively 
small  quantities,  at  a  distance  of  eight  or  nine  miles  from 
the  town  of  Workington.  The  water  has  been  carefully 
analyzed  at  the  intake  at  Workington,  and  no  trace  of  the 
sewage  can  be  discovered  ;  that  is  to  say,  from  some  cause 
or  other  that  which  was  polluted  water  at  or  near  the  outfall 
has  ceased  to  be  polluted  water  by  the  time  it  arrives  at 
Workington.  That  I  take  to  be  the  effect  of  the  evidence, 
and  if  the  plaintiff  board  can  only  sue  on  the  ground  of 
nuisance,  and  they  cannot  prove  nuisance,  it  follows  that 
their  bill  must  be  dismissed.  The  only  remaining  question 
is  one  of  costs.  Both  parties  are  public  bodies,  and  I  can- 
not see  why  I  should  make  the  Cockermouth  people  pay 
costs  incurred  wronglv  by  the  Workington  people,  or  vice 
xersa,  I  think  the  ngnt  course,  therefore,  is  to  dismiss  the 
bill  with  costs,  and  to  grant  the  injunction  on  the  informa- 
tion also  with  costs,  leaving  the  Taxing  Master  to  set  off  one 
affainst  the  other.  This  course  has  in  these  cases  the  effect 
of  giving  the  bulk  of  the  costs  really  to  the  partjr  which  ob- 
tains the  decree.  That,  however,  is  for  the  Taxing  Master 
and  not  for  me. 

The  injunction  will  follow  exactly  the  terms  of  the  act  of 
Parliament. 

Solicitors :  Messrs.  Wood  &  Tinkler^  agents  for  Mr.  T&in 
Millburn^  Workington;  Messrs.  BiscJn^,  BompcbS  &  Bi^- 
choff^  agents  for  Mr.  Edward  WaugJiy  Cockermouth. 

One  who  is  injured  by  the  deposit  in  luted  by  the  emptying  into  it  of  city 

a  public  river  of  mash  from  a  brewery  sewers,  so  tJiat  a  riparian  proprietor 

sustains  a  special  injury  which  entitles  cannot  use  it  in  his  business  as  he  has 

him  to  maintain  an  action  for  its  sup-  before  been  accustomed  to  do,  he  can- 

pression  :  Mayor ^  etc.,  v.  Bauinberger,  not  recover  against  the  city  for  tlie  pol- 

7  Robertson,  210.  lution,  so  far  as  it  is  attributable  to  the 

Provided  he  be  the  owner  of  the  bed  plan  of  sewerage  adopted  by  the  city ; 

of  the  river  :    Hiidson,  Eioer,  etc.,   v.  but  he  can  njcover  for  it  so'far  as  it  Is 

Lot'b,  7  Robertson,  418.  attributable  to  the  improper  constnic- 

Jf  the  water  of  a  stream  becomes  pol-  tion  or  unn^asonable  use  of  the  sewers, 
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or  to  the  negligence  or  other  fault  of 
the  city  in  the  care  or  management  of 
them  :  Merrifleld  v.  (Xty  of  WorceHer^ 
110  Mass.,  216. 

Tiie  filling  up  by  the  city  of  Provi- 
dence, by  means  of  a  sewer,  of  any  por- 
tion of  its  harbor  to  the  injury  of 
navigation,  is  an  indictable  offence  ; 
but  an  individual  who  has  suffered  any 
special  damages  may  recover,  in  a  civil 
action,  his  damafee  caused  by  such  in- 
jury, although  they  are  occasioned  by 
what  is  in  itself  a  public  nuisance.  A 
riparian  owner  of  land  bounded  by 
navigable  water  has  a  right  of  access 
to  such  navigable  water,  of  which  he 
cannot  be  lawfully  deprived ;  and  any 
one  doing  anything  in  front  of  the  land 
of  such  a  riparian  proprietor  which 
makes  it  less  accessible  is  liable  in 
damages  therefor  :  Ciark  v.  Peek/iam, 
10  Rhode  Island,  85. 

It  has  been  held  in  Pennsylvania 
that  a  city  is  liable  for  appropriating 
the  waters  of  a  public  river,  so  that  the 
navigation  thereof  is  impaired  and  the 


plaintiff's  vessel  therebv  detained  :  (Xtp 
of  PhUddelphia  v.  GoUlns,  68  Penn.  St. 
R.,  106  ;  City  of  Philadelphia  v.  OU- 
martin,  71  Penn.  St.  R.,  140. 

But  in  Michigan  where  the  plaintiffs 
alleged  in  their  complaint  tiiat  they 
were  manufacturers  of  lumber  for 
market  on  various  places  on  Lake 
Michigan  in  the  states  of  Michigan, 
Illinois  and  Wisconsin,  but  alleged 
nothing  to  show  that  the  lumber  was 
destin^  for  any  particular  market,  or 
that  any  particular  market  was  lost  to 
the  plaintiffs,  it  does  not  connect  the 
loss  of  the  Chicago  market  or  of  any 
particular  market,  or  the  scale  of  prices 
in  any  such  market  with  the  cause  of 
damages  from  obstruction  of  the  passage 
of  rafts  in  a  public  stream  or  dam  ;  and 
the  loss  of  the  Chicago  market  cannot 
be  regarded  as  the  necessary  result  of 
the  detention  of  the  rafts  In  the  stream, 
or  as  a  consequence  legally  imported 
by  the  facts  pleaded  :  Powers  v.  Irish, 
23  Michigan,  429. 


[Law  Reports,  18  Equity  Cases,  180.] 
M.R.,  Feb.  18.  1874. 

*Crossley  V.  Maycock. 

[1874    C.     21.] 


[180 


Vendor  and  Purchaser — Specific  Performance — Conditional    Acceptance — Conditions 

ofSaie, 

Where  the  vendors  of  land,  in  a  letter  acknowledging  the  receipt  of  an  offer  by  in- 
tending purchasers,  wrote  as  follows :  *'  Which  offer  we  accept,  and  now  hand  yon 
two  copies  of  conditions  of  sale,"  and  therewith  enclosed  a  formal  agreement  with  con- 
ditions of  a  special  character : 

Held,  that  the  acceptance  was  only  conditional,  and  that  there  was  no  final  agree- 
ment of  which  specific  performance  could  be  enforced  as  against  the  purchasers. 

Demurrer. 

This  was  a  suit  by  vendors  for  the  specific  performance  of 
a  contract  for  the  sale  of  land. 

The  bill  alleged  that  the  defendants  offered  to  purchase 
the  plot  of  land  in  question  by  a  letter  dated  October,  1873, 
which  was  in  the  following  terms  : 

"  We  beg  to  submit  our  offer  for  the  plot  of  land  on  the 
east  side  of  Tuel  Lane,  viz.,  £2  per  yard  superficial ;  the 
purchase  to  be  completed  and  possession  given  upon  or  be- 
fore the  21st  of  Jan.,  1874".: 
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That  the  plaintiffs  sent  the  following  answer  to  the  defen- 
dants, dated  the  27th  of  October,  1873 : 

'*  We  are  in  receipt  of  your  note  offering  us  £2  per  super- 
ficial yard  for  the  plot  of  land  on  the  east  side  of  Tuel  Lane, 
which  offer  we  accept,  and  now  hand  you  tivo  copies  of  con- 
ditions of  sale,  which  we  have  signed ;  we  will  thank  you  to 
sign  same,  and  return  one  of  the  copies  to  us": 

That  the  conditions  of  sale  referred  to  in  the  above  letter 
(which  were  set  out  in  the  bill)  were  prepared  in  duplicate, 
signed  by  the  plaintiffs,  and  enclosed  with  the  letter  to  the 
defendants,  and  after  reciting  that  the  plaintiffs  had  agreed 
to  sell  and  the  defendants  to  buy  the  piece  of  land  therein 
described,  various  stipulations  were  made  as  to  the  delivery 
181]  of  the  abstract,  the  time  within  *which  objections 
should  be  made  to  the  title,  and  the  time  when  the  purchase 
should  be  completed : 

That  the  defendants  did  not  sign  the  agreement  containing 
the  conditions  of  sale,  and  that  tney  subsequently  refused  to 
complete  the  contract. 

The  bill  prayed  a  declaration  that  the  said  two  letters 
created  a  binding  contract  for  the  sale  and  purchase  of  the 
said  plot  of  land,  which  ought  to  be  specifically  performed. 

Mr.  Southgate^  Q.C.,  and  Mr.  Norths  in  support  of  the  de- 
murrer. 

Mr.  Fry^  Q.C.,  and  Mr.  Jolliffe^  in  support  of  the  bill, 
contended  that  the  two  letters  constituted  a  binding  contract, 
and  that  the  reference  in  the  plaintiffs'  letter  to  the  condi- 
tions of  sale  did  not  render  the  acceptance  of  the  defendants' 
offer  a  qualified  acceptance :  FowUy.  Freeman  (*) ;  Oibbiiis 
V.  Board  of  Managem&rd  of  Metropolitan  Asylum  Dis- 
trict C) :  Skinner  v.  JlPDoicaU  (') ;  Chinnock  v.  Marchioness 
of  Ely  O. 

Sir  G.  Jessel,  M.R.:  The  only  Question  in  thia  case  is, 
what  is  the  true  construction  of  the  letter  of  the  plaintiffs  of 
the  27th  of  October,  1873.  The  defendants  had  written  to 
the  plaintiffs,  offering  to  purchase  the  land  in  question,  to 
which  the  plaintiffs  replied  as  follows : 

"  We  are  in  receipt  of  your  note  offering  £2  per  yard  for 
the  plot  of  land,  which  offer  we  accept,  and  now  hand  you 
two  copies  of  conditions  of  sale,  which  we  have  signed ;  we 
will  thank  you  to  sign  same,  and  return  one  of  the  copies 
to  us.-' 

The  principle  which  governs  these  cases  is  plain.  If  there 
is  a  simple  acceptance  of  an  offer  to  purchase,  accompanied  by 

0)  9  Ves.,  351.  n  2  DeG.  A  Sm.,  2G5. 

O  11  Beiiv.,  1.  O  4  I).  J.  A  8.,  «:J8. 


Vol  XVm.]  EQUITY  CASES.  729 

M.R.  "  Lacey  y.  Hill.     Crowley's  Claim.  1874 

a  statement  that  the  acceptor  desires  that  the  arrangement 
should  be  put  into  some  more  formal  terms,  the  mere  refer- 
ence to  such  a  proposal  will  not  prevent  the  court  from  en- 
forcing the  final  agreement  so  arrived  at.  But  if  the  agree- 
ment IS  made  subject  to  certain  conditions  then  specified  or 
to  be  specified  by  the  party  *making  it,  or  by  his  soli-  [182 
citor,  tnen,  until  those  conditions  are  accepted,  there  is  no 
final  agreement  such  as  the  court  will  enforce. 

Here  the  allegation  is  that  the  agreement  was  subject  to 
certain  conditions  of  sale,  which  were  very  special,  and  such 
as  no  purchaser  would  be  bound  to  accept  under  an  open 
contract.  I  am  of  opinion  that  the  acceptance  was  only  con- 
ditional, and  that  there  was  no  final  contract. 

The  demurrer  must  be  allowed. 

Solicitors  for  the  plaintiffs :  Messrs.  Bower  <fe  Cotton^ 
agents  for  Mr.  F.  Juob^  Halifax. 

Solicitors  for  the  defendants:  Messrs.  Pritchard^  Engle- 
field  &  Co.,  agents  for  Messrs.  Orundy  &  KersJiaw,  Man- 
chester. 


[Law  Reports,  18  Equity  Cases,  182.] 
M.R.,  April  26,  1874. 

Lacey  v.  Hill. 

[1870-  L.     94.] 

Crowley's  Claim. 

Principal  and  Agent — Stockbroker — Insolvenet/  of  Principal^-DefauU  of  Broker  on 
Stock  Exchange — Closing  of  AeeoutU — Indemnity  of  Broker — (huUrni  of  Stock  Ik- 
change. 

By  the  usage  of  the  London  Stock  Exchange  stockbrokers  who  have  entered  into 
contracts  for  the  purchase  of  stock  are,  in  the  event  of  the  insolvency  of  their  princi- 
pal,-justified  in  immediately  selling  the  stock.  A  principal  is  insolvent  withm  the 
meaning  of  this  role  when  he  is  unable  to  pay  his  debts  in  the  ordinary  course  of 
business. 

In  equity  an  agent  is  entitled  to  be  indemnified  against  liability,  as  well  as  loss,  in- 
curred on  behalf  of  the  principal. 

Messrs.  C,  brokers  on  the  London  Stock  Exchange,  on  behalf  of  Sir  R.  H.,  entered 
into  contracts  for  the  purchase  of  stocks  to  be  completed  on  the  16th  of  July,  1870. 
On  the  12th  of  July  they  wrote  to  Sir  R.  H.  to  the  effect  that  unless  he  paid  them  on 
the  16th  a  balance  (which  consisted  of  the  difference  between  the  contract  price  of 
the  stock  and  the  yalue  thereof  at  the  market  price  of  the  day)  owing  to  them  from 
him  they  would  be  defaulters ;  but  that  if  such  payment  were  made,  they  would  sdl 
or  contmue  the  stocks,  as  he  thought  fit  Sir  R.  H.  promised  to  pay,  and  directed 
them  to  deal  with  the  stocks  as  they  thought  best,  and  they  sold  part  and  continued 
part.  Sir  R.  H.  did  not  pay  on  tho  16th,  but  shot  himself;  on  the  *next  day  [  1§3 
a  bank  of  which  he  was  a  partner  stopped  pa^'ment.and  on  the  lUth  he  died.  On  tho 
16th  Mertsrs.  0.  wore  (Holely  by  re.oHoti  of  Sir  11.  \\.^i>>  falhire  to  pay  them)  divlared 

0  Eng.  Kkp.  O'i 
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defaolters  on  the  Stock  Exchange,  and  ceased  to  be  members  of  that  body,  and,  in 
accordance  wilh  the  rules,  all  their  transactions  for  Sir  R.  H.  were  closed,  and  all 
the  stocks  they  had  continued  for  Sir  R.  II.  were  sold  at  the  price  of  the  day.  In 
consequence  of  the  value  of  the  stocks  having  fallen,  the  balance  appearing  to  be  doe 
to  them  from  Sir  R.  H.  was  thus  largely  increased.  The  stocks  afterwards  continaed 
to  fall  in  value.  Messrs.  C.  afterwards  paid  6«.  Sd.  in  the  ponnd  on  their  Stock  Ex- 
change debts,  and  were  readmitted  as  members  of  the  Stock  Exchange : 

Held,  that  the  sale  was  justifiable,  both  under  the  usage  of  the  Stock  Exchange 
(which  entitles  a  broker  to  sell  upon  his  principal  becoming  insolvent)  and  also  be- 
cause the  continuation  was  only  effected  on  the  representation  of  Sir  R.  H.  that  he 
would  pay  on  the  15th : 

Held,  also,  that  although  Messrs.  C.  had  not  paid  their  debts  in  full;  they  were  en- 
titled to  prove  against  Sir  R.  H.'s  estate  for  the  increased  balance  appearing  due  to 
them  after  the  sales  were  effected. 

Messrs.  Crowley  were  brokers  on  the  London  Stock  Ex- 
change, and  had  been  employed  in  that  capacity  by  Sir 
Robert  Harvey,  a  banker  at  Norwich.  Prior  to  July,  1870, 
they  had  bought  for  him,  on  the  Stock  Exchange,  large  quan- 
tities of  Spanish  and  other  stocks,  and  from  time  to  time, 
according  to  his  orders,  resold  part  of  the  stocks  so  bought ; 
but  they  never  themselves  actually  took  off  the  market  or 
paid  for  any  of  such  stock.  On  the  12th  of  July,  1870, 
Messrs.  Crowley  had  entered  into  contracts  for  the  purchase 
of  a  large  quantity  of  such  stock,  to  be  complet^^  on  the 
next  settling-day,  Friday,  the  15th  of  July,  1870.  Being 
personally  liable  on  these  contracts,  and  anxious  as  to  the 
fulfilment  of  them,  they,  on  the  12th  of  July,  wrote  to  Sir 
Robert  Harvey  a  letter  from  which  the  following  is  an  ex- 
tract: 

**The  position  is  simply  this.  We  depend  entirely  on 
you  ;  if  you  pay  us  in  full  on  Friday,  we  can  face  our  other 
difficulties,  but  if  you  do  not  we  cannot  stand.  Hence  the 
tone  of  our  last  two  or  three  letters. 

'*  If  we  had  to  succumb  it  would  necessitate  the  closing  of 
your  account  at  perhaps  an  unfortunate  moment,  and  your 
name  would  be  divulged,  a  thing  we  very  much  dread  hav- 
ing to  do. 

'*  It  is  also  necessary  we  should  know  to-morrow  morning 
early  how  affairs  are  to  go.  If  we  are  to  continue  we  must 
do  it  boldly,  and  we  cannot  do  that  if  we  are  in  any  doubt 
about  being  able  to  pay  up  differences  on  Friday. 
184]  *  "We  look  to  you  therefore  to  come,  or  write,  or  tele- 
graph an  assurance  to  support,  or  directions  to  close,  as  the 
case  may  be.  For  your  guidance  we  have  gone  through 
your  account,  and  at  to-nij^ht's  closing  prices  tlie  differences 
due  from  you  would  be  about  £20,000  ;  to-morrow  may  al- 
ter that." 

On  the  following  day,  the  13th  of  July,  Sir  Robert  Har- 
vey sent,  in  reply  to  M*»ssrs,  Crowley's  hotter,  a  teh^gram  in 
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the  following  terms  :  "Do  just  what  suits  you  best ;  I  will 
settle  all  you  say  on  Friday  morning." 

Acting  on  this  telegram,  Messrs.  Crowley,  on  the  13th  of 
July,  closed  the  transaction  as  to  part  of  the  stock  they  had 
contracted  to  purchase  by  selling  such  part  for  the  15th  of 
July;  and  they  "continued"  the  contracts  as  to  a  further 

Eart  of  the  stock.  According  to  the  practice  of  the  Stock 
Ixchanffe,  such  continuation  is  effected  by  the  vendor  of 
the  stocK  (in  consideration  of  a  payment  to  him  by  the  pur- 
chaser) entering  into  two  contracts  with  the  purchaser  ;  one 
a  contract  for  tlie  purchase  of  the  same  amount  of  stock  as 
he  has  contracted  to  sell  (such  contract  to  be  completed  on 
the  next  settling-day,  so  as  to  cancel  the  subsisting  contract), 
and  the  other,  a  fresh  contract  for  the  sale  of  the  same 
amount  of  stock,  to  be  completed  on  the  settling-day  next 
but  one,  which  in  the  present  case  was  the  30th  of  July. 

On  the  same  13th  of  July,  Messrs.  Crowley  by  letter  in- 
formed Sir  Robert  Harvey  what  stocks  they  had  sold  and 
continued  respectively,  and  advised  him  to  sell  a  still  fur- 
ther portion  oi  the  stocks.  At  the  same  time  they  sent  him 
a  statement  of  account,  by  which  it  appeared  that,  taking  the 
stocks  they  had  contracted  to  buy  on  his  account  at  the 
price  of  the  day,  he  was  indebted  to  them  to  the  amount  of 
£15,912  12^.  Id. 

On  the  14th  of  Juljr  Sir  Robert  Harvey  sent  to  Messrs. 
Crowley  a  telegram,  directing  them  to  sell  a  further  portion 
of  the  stocks,  and  also  promising  to  settle  all  on  Friday 
morning.  Messrs.  Crowley  sold  part  of  the  stock  mentioned 
in  this  telegram,  but  did  not  sell  the  rest  in  consequence  of 
a  heavy  fall  (of  8  or  9  per  cent.)  taking  place  in  the  price 
thereof,  and  they  referred  to  Sir  Robert  Harvey  for  further 
instructions  on  the  subject. 

Sir  Robert  Harvey  did  not  give  any  further  instructions 
or  fulfil  his  promise  to  pay  Messrs.  Crowley  on  the  15th  of 
July,  but  shot  *himself  on  the  afternoon  of  that  day.  [185 
On  the  16th  of  July  his  bank  stopped  payment.  On  the  19th 
of  July  he  died. 

Messrs.  Crowley,  in  consequence  of  Sir  Robert  Harvey's 
failure  to  make  the  promised  payment,  and  (as  appeared  by 
the  evidence)  in  consequence  of  that  alone,  were,  on  the  16th 
of  July,  declared  defaulters,  and  in  accordance  with  the 
rules  (*)  of  the  Stock  Exchange  all  their  transactions  were 

C)  The  following  are  the  material  deputy-chairman,  or  any  two  members 

rules :                        ,  of  the  committee. 

*•  143.  A  member  unable  to  fulfil  his  **  14^1  A  member  declared  a  defaulter 

engagt^nicnts  shall  lie  publicly  d(>clare<l  on  the  Stcwk  Exchani^e  ....  ceases  to 

a(l(*raulter  by  direction  of  t.lnM'hairnian,  ha  a  iih'IiiIht." 
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peremptorily  closed,  and  their  accounts  made  up  by  the 
oflSciaf  assignees  at  the  price  current  on  that  day.  Such 
price  current  was  less  than  that  of  the  13th  of  July,  and  the 
result  was  that  the  balance  appearing  by  their  books  against 
Sir  Robert  Harvey  was  increased  to  £20,482  175.  4d. 

Messrs.  Crowley  subsequently  paid  6s,  8d.  in  the  pound 
on  their  Stock  Exchange  debts,  and  they  assigned  the 
sum  of  £7,101  18*.  2d.,  part  of  the  debt  due  to  them  from 
Sir  Robert  Harvey,  to  trustees,  for  their  Stock  Exchange 
creditors  ;  and  in  October,  1870,  they  were  readmitt^  mem- 
bers of  the  Stock  Exchange. 

The  rules  of  the  Stock  Exchange  do  not  define  the  effect  of 
readmission. .  Mr.  Be  Zoete,  the  chairman  of  the  committee 
of  the  Stock  Exchange,  ^ave  evidence  to  the  effect  that  read- 
186]  mission  is  not  *equivalent  to  a  legal  discharge  of  Stock 
Exchange  debts ;  that  there  is  no  discharge  except  by  pay- 
ment of  all  liabilities  in  full ;  that  one  member  is  not  allowed 
to  sue  another  member  without  the  permission  of  the  com- 
mittee ;  but  that  every  year  upon  the'  readmission  of  mem- 
bers the  committee  specially  considered  the  position  of 
members  who  had  been  declared  defaulters,  and  if  they 
thought  that  the  member  was  in  a  position  to  make  some 
further  payment,  they  intimated  their  opinion  to  him  ;  and 
that  it  thus  practically  resulted  from  the  action  of  the  com- 
mittee that  payments  were  from  time  to  time  made  by  mem- 
bers according  to  their  ability  towards  the  liquidation  of  old 
liabilities. 

The  suit  of  Ldcey  v.  Hill  was  instituted  by  creditors  for 
the  administration  of  Sir  R.  Harvey's  estate,  and  Messrs. 
Crowley  carried  in  a  claim  Ln  the  suit,  against  the  estate,  to 
the  amount  of  £20,482  17^.  4d5.  This  claim  was  not  disputed 
to  the  extent  of  £15,912  12^.  IcJ.,  being  the  amount  appear- 

*'  156.  A  defaulter  shall  not  be  eligi-  statement  of  the  sums  owing  to  and  bj 
ble  for  readmission  who  shall  not  have  him,  to  attend  meetings  of  creditois,  to 
paid  from  his  own  resources,  indepen-  s ammon  the  defaulter  oef ore  such  roeet- 
dently  of  his  security  money,  at  least  ings  ;  to  enter  into  a  strict  examination 
one-third  of  the  balance  of  any  loss  of  every  account;  to  investigate  any 
that  may  occur  on  his  transactions,  bargains  suspected  to  have  been  effected 
whether  on  his  own  account  or  that  of  at  unfair  prices,  and  to  manage  the  es- 
principals  ;  or  who,  in  the  event  of  his  tate  in  conformity  with  the  direction  of 
debts  being  less  tlian  the  amount  which  the  majority  of  the  creditors  present " 
his  sureties  may  be  called  upon  to  pay,  ''169.  Tlie  official  assignees  shall 
shall  not  have  refunded  to  the  sureties  publicly  fix  the  prices  at  which  a  de- 
one-third  of  the  amount  paid  by  them."  fau1ter*s  transactions  shall  be  closed, 

**  167.  Two  or  more  members  shall  such  prices  to  be  those  current  in  the 

be  appointed  annually  by  the  committee  market  immediate]y  before  the  dccl&ra- 

to  act  as  official  assignees,  whose  duty  tion  ;  but,  in  the  event  of  a  dispute  as 

it  shall  be  to  obtain  from  a  defaulter  to  the  prices  nanunl,  they  shall  be  fixed 

his  original    IjooUs  of  account,  and   a  by  two  membi^rh  of  the  conimittH'." 
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ing  to  be  due  from  Sir  Robert  Harvey,  by  the  account  ren- 
dered to  him  on  the  13th  of  July.  The  validity  of  the 
residue  of  the  claim  now  came  before  the  court  on  an  ad- 
journed summons. 

It  appeared  from  the  evidence  that  where  the  principal  of 
a  broker  on  the  London  Stock  Exchange  has  by  reason  of 
insolvency,  bankruptcy  or  death,  become  unable  to  receive 
and  pay  for,  or  to  deliver  the  stocks  and  shares  which  he 
has  oraered  to  be  purchased  or  sold,  and  no  one  is  author- 
ized to  deal  with  the  account,  or  able  and  willing  to  take  the 
responsibility  thereof,  then  the  broker  (who  as  between 
himself  and  other  members  of  the  Stock  Exchange  stands 
in  the  position  of  principal,  and  is  liable  as  such  on  all  con- 
tracts for  the  sale  and  purchase  of  stocks  and  shares),  may, 
by  the  usage  and  custom  of  the  Stock  Exchange,  proceed  at 
the  earliest  practicable  period  to  close  the  account  of  such 
insolvent  pnncipal  by  selling  on  the  best  terms  amounts  of 
all  stocks  or  shares  equivalent  to  those  he  may  have  con- 
tracted to  take,  and  by  purchasing  amounts  of  all  stocks  or 
shares  equivalent  to  those  he  may  have  contracted  to  deliver. 

It  appeared  that  the  stocks  contracted  to  be  purchased  by 
Messrs.  Crowley  on  Sir  Robert  Harvey's  account  continued 
to  fall  after  the  16th  of  July,  and  that  if  a  sale  had  been 
postponed  until  *after  the  80th  of  that  month  (the  [187 
settlmff-day  next  after  the  16th),  the  amount  of  the  claim 
would  nave  been  greater. 

Contract  notes  relating  to  all  the  stocks  purchased  or  con- 
tinued on  Sir  R.  Harvey's  account  were  duly  forwarded  to 
Sir  Robert  Harvey.  These  notes  were  not  in  evidence,  but 
it  was  stated  at  the  bar  that  thev  were  expressed  to  Ije  sub- 

1'ect  to  the  rules  and  usages  of  tne  London  Stock  Exchange. 
t  was  agreed  that  the  contract  notes  should  be  formally  put 
in  evidence  before  the  order  was  drawn  up,  and  the  judg- 
ment was  given  on  the  assumption  that  this  would  be  done. 

The  Attmney-Oeneral  (Sir  li.  Baggdllay\  and  Mr.  Dun- 
das  Oardiner^  for  Messrs.  Crowley,  relied  on  the  decision 
in  Scrimgeoufs  Claim  {^)  as  governing  the  present  case. 

Mr.  Fry,  Q.C.,  and  Mr.  Cozens  Hardy,  for  the  legal  per- 
sonal representative  of  Sir  Robert  Harvey :  This  case  is  dis- 
tinguishable from  Scrimgeour'  s.  There  the  stock  which  was 
the  subject  of  the  claim  had  been  actually  bought  and  taken 
off  the  market;  and  the  Lords  Justices  held  that,  under  the 
circumstances,  brokers  had  authority  to  sell  the  stock. 
Here  everything  rested  in  contract,  and  Messrs.  Crowley 
would  not  have  been  in  the  like  position  with  Messrs.  Scrim- 

0)  Law  Rep.,  8  Ch.,  921. 
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geour  until  the  31st  of  July.  They  actually  sold  on  the  16th, 
and  it  is  nothing  to  the  purpose  to  allege  that  if  they  had  sold 
on  the  31st  of  July  we  should  have  been  in  a  worse  position. 

[The  Master  of  the  Rolls:  The  latter  part  of  Lord 
Justice  Mellish's  judgment  seems  exactly  to  cover  that  point 
and  to  decide  it  against  yoa.] 

We  submit  that  that  judgment  must  be  read  with  refer- 
ence to  the  circumstances  of  the  particular  case  then  before 
the  court,  which,  as  has  been  pointed  out,  are  different  from 
those  of  the  present  case. 

Further,  the  moment  Sir  Robert  Harvey  failed  to  fulfil 
his  promise,  the  brokers  should  have  elected  to  sell ;  if  they 
had  done  so,  the  loss  would  only  have  amounted  to  £16,912 
12s.  Id.,  which  we  are  willing  to  pay. 
188]  *[The  Master  of  the  Rolls:  At  that  time  they 
had  agreed  to  continue  the  account ;  they  could  not  leave 
such  a  matter  as  that  to  the  last  moment.  J 

Messrs.  Crowley  do  not  bring  themselves  even  within  the 
t^rms  of  the  rule  of  the  Stock  Exchange,  if  that  be  valid. 
The  sale  took  place  on  the  16th  of  July,  at  that  time  Sir 
Robert  Harvey  was  not  dead,  nor  had  he  become  bankrupt 
or  insolvent ;  in  fact,  it  is  not  certain  even  now  whether  his 
estate  may  not  prove  sufficient  for  payment  of  all  his  debts 
in  full. 

Again,  the  case  of  Duncan  v..  IIiU{')  shows  that  the  cJaira 
is  in  the  nature  of  one  for  indemnity,  and  although  it  is 
sworn  in  the  present  case  that  the  claimants'  loss  has  been 
exclusively  caused  by  the  default  of  Sir  Robert  Harvey, 
still  they  can  only  recover  what  they  have  actuallv  paid, 
and  not  the  whole  amount  for  which  they  were  liable  pre- 
viously to  their  readmission  to  the  Stock  Exchange.  It 
would  have  been  different,  perhaps,  if  Sir  Robert  HaiTey 
had  entered  into  a  covenant  to  indemnify  them :  Parker  v. 
Lewis  Q ;  but  here  the  indemnity  is  only  implied. 

[The  Master  of  the  Rolls  referred  to  Or  use  v.  FaineQ.] 

Mr.  Southgate^  Q.C.,  and  Mr!  Merewether^  for  the  plain- 
tiffs in  the  suit,  referred  to  ColUnge  v.  Heywood  (*),  as  show- 
ing that  payment  and  not  mere  liability,  was  required  in 
order  to  maintain  an  action  on  a  contract  of  indemnity.  If 
a  mere  liability  were  enough,  the  party  recovering  might 
afterwards  compromise  for  less  than  he  recovered. 

Sir  G.  Jessel,  M.R.  :  Assuming  that  the  contract  notes 
are  produced  and  verified,  I  think  that  the  claimants  have 
made  out  their  case. 

(»)  Law  Rep.,  8  Ex.,  242.  (»)  Law  Rep.,  6  Eq.,  641. 

(")  Ibid.,  8  Ch.,  103D ;  see  p.  1058.  (♦)  9  A.  <k  E.,  633. 
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The  case  is  simply  this :  Messrs.  Crowley  were  the  brokers 
of  Sir  Robert  Harvey.  In  that  capacity  thev  bought  for 
him  various  stocks,  Spanish  stock  amongst  the  rest ;  and 
from  time  to  time,  according  to  his  orders,  sold  the  stock. 
On  the  13th  of  July  he  owed  them  some  £15,000  on  the  bal- 
ance of  account ;  that  is,  if  they  had  sold  all  the  stock  which 
they  had  bought  for  him  at  the  *market  price  of  the  [189 
day  he  would  have  been  indebted  to  them  in  that  amount. 
They  found  that  they  were  in  this  position,  that  unless  Sir 
Robert  Harvey  paid  them  they  would  be  defaulters  on  the 
Stock  Exchange,  and  therefore  they  wrote  to  him,  saying  in 
eflfect:  "The  settling-day  is  Friday,  the  15th  July,  and  un- 
less you  pay  us  on  that  day  we  shall  be  defaulters.  But  if 
you  agree  to  pay  us  on  that  day  we  can  go  on  with  our  busi- 
ness, and  if  you  will  agree  to  pay  us  on  that  day  we  will 
either  then  continue  your  account"  (which  is  done  by  enter- 
ing into  a  new  series  of  sales  and  purchases,  that  is,  they 
contract  to  sell  what  stocks  they  nave  bought,  and  then 
contract  to  buy  equivalent  quan ties) — "we  will  either  con- 
tinue your  account  or  sell,  as  you  think  best."  He  tele- 
graphed that  they  should  sell  part ;  but  as  to  the  rest  they 
were  either  to  continue  or  sell  as  they  pleased,  and  at  the 
same  time  he  stated  that  he  would  pay  on  the  Friday. 
That  of  course  was  a  representation  on  which  they  could 
act.  They  had  told  him  that  as  honest  men  they  could  not 
continue  unless  he  paid,  and  that  if  he  did  not  pay  they 
should  be  defaulters.  He  represented  that  he  would  pay ; 
and  on  the  strength  of  that  representation  they  continued  a 
portion  of  the  stocks.  He  did  not  pay  on  the  15th,  but 
made  an  attempt  at  suicide.  On  the  16th  they  were  de- 
clared defaulters ;  that  is,  they  made  default  on  the  15th, 
and  on  the  16th  they  were  declared  defaulters,  and  in  the 
usual  course  their  creditors,  acting  under  the  Stock  Ex- 
change rules,  closed  their  accounts,  that  is,  sold  all  the 
stocks  they  had  contracted  to  buy,  including  the  stocks  they 
had  contracted  to  buy  for  Sir  Robert  Harvey. 

The  first  question  I  have  to  decide  is,  was  such  a  sale  au- 
thorized ?  It  was  said  the  only  authority  Messrs.  Crowley 
had  was  to  purchase  for  the  next  account  day,  the  30th,  and 
they  had  no  right  therefore  to  sell  before  that  day.  I  admit 
that  their  right  to  sell  before  that  day  is  not  a  right  ordina- 
rily possessed  by  an  agent  who  has  contracted  to  buy  for 
delivery  on  a  future  day.  I  think  the  right  depends  on  two 
grounds,  and  that  it  is  well  warranted  on  both.  The  first 
ground  is  that  they  did  not  agree  to  continue  except  on  the 
representation  by  Sir  Robert  Harvey  that  he  would  pay  on 
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the  Friday.  He  left  them  to  continue  or  not,  knowing  they 
conld  not  continue  unless  they  relied  on  that  representation, 
190]  which  *he  failed  to  perform.  I  agree  with  Mr.  Fry's 
observation  that  under  that  right  they  were  bound  to  sell 
soon  afterwards,  that  they  had  not  the  right  to  sell  at  any 
future  time  thejr  pleased ;  but  the  sale  tooK  place  next  morn- 
ing, and  so  no  time  was  really  lost. 

I  think  they  had  also  a  right  to  sell  on  another  ground. 
By  the  rules  and  usage  of  the  Stock  Exchange  if  the  princi- 
pal dies  or  becomes  insolvent  during  the  currency  of  the 
account  the  broker  has  a  right  to  sell  immediately.  It  ap- 
pears that  these  rules  and  usages  were  expressly  part  of  the 
contract,  not  only  as  between  the  brokers  and  jobbers  from 
whom  Messrs.  Crowley  purchased,  but  as  between  them- 
selves and  Sir  Robert  Harvey,  and  I  have  no  doubt  in  this 
particular  instance  were  perfectly  well  known  to  him. 
What  is  the  meaning  of  the  client  becoming  insolvent  in  the 
sense  of  the  rules  ?  It  is  the  simple  meaning  of  insolvency 
as  between  business  men.  What  happened  was  this.  Sir 
Robert  Harvey  attempted  to  commit  suicide  on  the  aftemoton 
of  Friday.  He  was  principal  partner  of  the  bank  at  Nor- 
wich, and  that  bank  put  up  its  shutters  on  the  next  morning 
and  did  no  more  business.  It  was  soon  noised  abroad  that 
the  bank  was  insolvent,  and  so  the  members  of  the  Stock 
Exchange,  people  who  were  interested,  were  informed.  This 
turned  out  to  be  the  fact.  I  am  asked  to  say  that  that  is 
not  evidence  of  the  insolvency  of  Sir  Robert  Harvey.  In- 
solvency within  the  Stock  Exchange  rule  means  inability  to 
pay  deots  in  the  ordinary  commercial  sense  and  in  the 
ordinary  course  of  business.  Then  what  is  to  be  said  of  a 
bank  that  puts  up  the  shutters  and  does  not  pay  ?  Is  not 
that  evidence  of  insolvency  ?  I  hardly  know  how  else  a  jury 
exercising  the  ordinary  common  sense  which  is  to  be  attribu- 
ted to  juries  could  find  anybody  insolvent  unless  he  came 
forward  and  showed  that  the. whole  amount  of  his  assets  was 
not  equal  to  the  whole  amount  of  his  liabilities.  I  think 
there  was  very  good  evidence,  and  such  evidence  as  entitled 
the  brokers  to  act  upon  it,  and  therefore  they  had  the  right 
to  sell  on  the  second  ground  also. 

Then  it  is  said  the  brokers  made  default  and  that  they 
have  not  paid  for  the  stock  they  purchased  for  Sir  Robert 
Harvey.  But  if  he  has  had  the  stock  sold  for  him,  and  is 
credited  with  the  proceeds,  what  difference  can  it  make  to 
him  whether  the  brokers  paid  for  it,  or  whether  the  persons 
191]  who  sold  it  have  chosen  to  give  them  *credit  for  the 
amount  ?    He  has  had  the  stock,  and  he  has  had  it  sold  for 
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him  ;  that  is,  he  has  been  credited  with.the  proceeds.     Sup- 
pose a  man  buys  a  horse  or  a  cargo  of  corn  lor  his  principal, 
and  before  the  day  of  the  delivery  sells,  crediting  the  prin- 
cipal with  the  proceeds  in  account,  then  although  the  prin- 
cipal has  not  the  thing  delivered  to  him  he  has  the  benefit 
of  the  sale  bv  being  credited  with  it  in  account.     It  appears 
to  me  that  that  is  the  true  view  of  the  present  transaction, 
and  it  is  utterly  immaterial  whether  the  broker  who  has  be- 
come personally  liable  for  the  amount  has  paid  at  all.     But 
in  addition  to  this  it  appears  to  me  the  case  of  a  defaulter 
on  the  Stock  Exchange  differs  from  the  case  of  a  bankrupt 
by  the  English  law.     Such  a  defaulter  obtains  no  discharge 
from  his  debts.     All  that  happens  is  this,  unless  he  pays 
6^.  Sd.  in  the  pound  he  is  not  admitted  into  the  Stock  Ex- 
change again,  and  remains  liable  to  actions  bjr  all  his  credi- 
tors.   If  he  pays  6^.  8d,  in  the  jjound  and  is  readmitted, 
then  the  Stock  Exchange  committee  will   not  allow  any 
member  of  the  Stock  Exchange  to  sue  him  without  their 
permission.     The  object  of  this  is  to  secure  that  his  assets 
shall  be  fairly  distributed,  and  as  I  understand  it,  every 
year  a  man  wno  has  been  a  defaulter  is  called  upon  to  show 
whether  he  can  paj  any  more,  and  if  he  can  pay  any  more 
he  does  so  till  he  liquidates  the  whole  debt.     So  tnat  in  point 
of  fact  if  these  gentlemen  recover  in  this  suit  they  will  actu- 
ally have  to  distribute  what  they  recover  amongst  their  cred- 
itors on  the  Stock  Exchange,  and  will  be  in  no  wise  released 
from  the  payment. 

Last  of  all  it  is  said  this  is  a  liability  as  distinguished  from 
an  actual  payment,  and  that  the  agent  or  person  entitled  to 
be  indemnified  has  no  remedy.  W  hatever  may  be  the  case 
at  law  (as  to  which  I  say  nothing,  because  it  is  not  neces- 
sary), it  is  c[uite  plain  that  in  this  court  any  one  having  a 
right  to  be  indemnified  has  a  right  to  have  a  sufficient  sum 
set  apart  for  that  indemnity.  It  is  not  very  material  to  con- 
sider whether  he  is  entitled  to  have  that  sum  paid  to  him, 
or  whether  it  must  be  paid  direct  over  to  the  creditor.  If 
the  creditor  is  not  a  party,  I  believe  that  it  has  been  decided 
that  the  party  seeking  indemnity  may  be  entitled  to  have 
the  money  paid  over  to  him.  As  to  the  observation  that  he 
may  compromise  for  less,  the  answer  is,  that  the  person 
liable  to  indemnity  can  go  *to  the  creditor  and  set  him  [192 
light.  It  is  his  own  fault  that  the  liability  remains.  But 
he  is  certainly  in  equity  liable  to  indemnify,  and  liable  to  in- 
demnify to  the  extent  of  the  liability,  incurred  by  the  agent 
on  his  behalf,  and  that  is  quite  sufficient  to  substantiate  this 
proof  against  this  estate. 

0  Eng.  Rep.  93 
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Therefore,  on  these  grounds  I  shall  allow  the  whole  proof, 
and  of  course  with  costs. 

Solicitors :  Messrs.  Travers  Smith  &  Co, ;  Messrs.  Sharpe^ 
Parkers  &  Co,^  agents  for  Mr.  CoakSy  Norwich;  Messrs. 
Linklater  &  Co. 

See  note,  6  Eng.  Rep.,  809. 


[Law  Reports,  18  Equity  Cases,  192.] 
M.R.,  March  7,  1874. 

Steed  v.  Preece. 

[1868     S.     1.] 

Jttsal  JSdate-^ConvernoH — Infant   Tenant  in   lail-^SaJ^  by  Court  of  Infant*  lijd 
EataU-- Death  of  Infant — DevoltUion  of  Proceeds  of  Sale, 

Real  estate  was  conveyed  to  trustees  upon  trust  for  two  infanta  as  tenants  in  com- 
mon in  tall,  with  cross  remainders  between  them.  A  suit  was  instituted  by  the 
trustees  against  the  cestuis  que  trust  for  the  administration  of  the  trust,  and  a  decit^e 
was  made  after  one  of  the  infants  had  attained  twenty -one,  by  which  (the  court  beinij 
of  opinion  that  a  sale  would  be  for  the  benefit  of  the  infant  defendant,  and  the  adult 
defendant  consenting)  a  sale  was  ordered.  A  sale  was  made  under  the  decree,  and 
the  purchase-money  paid  into  court;  and  upon  further  consideration  the  adult's  share 
was  paid  to  him,  and  the  infant's  share  carried  to  his  separate  account.  The  infant 
afterwards  died  without  liavin^  attained  twenty-one: 

Hetd,  that  the  fund  in  court  belonged  to  his  fcgal  personal  representative,  and  was 
not  to  be  treated  as  realty. 
N  Flanagan  v.  Flanagan  (^)  followed. 

Jemiy  v.  Preston  (*)  and  Cooke  v.  Dealey  (*)  questioned. 

By  an  indenture  dated  the  29th  of  May,  1857,  certain  real 
estate  was  assured  unto  and  to  the  use  oi  Francis  Davis  and 
Sarah  Preece,  their  heirs  and  assigns,  in  trust  for  John 
Preece  and  Edward  Edwin  Preece,  and  the  heirs  of  their  re- 
spective bodies,  in  equal  shares  as  tenants  in  common  ;  and 
193]  i'  either  of  them  should  die  *  without  issue,  then  as  to 
the  entirety  of  the  premises  for  the  other  of  them  and  the 
heirs  of  his  body ;  and  if  both  should  die  without  issue,  then 
as  to  part  of  the  real  estate  in  trust  for  Sarah  Preece  for  life, 
and  after  her  death  for  Francis  Davis,  his  heirs  and  assigns, 
and  as  to  the  residue  of  the  same  real  estate  upon  trust  for 
Francis  Davis,  his  heirs  and  assigns. 

Both  John  Preece  and  Edward  Edwin  Preece  were  illegiti- 
mate, and  at  the  date  of  the  deed  were  infants  aged  ten  and 
two  years  respectively. 

Francis  Davis  died  in  1866.  In  1867  Sarah  Preece  inter- 
married with  John  Steed. 

(»)  Cited  in  Fletclier  v.  AsJihurner,    1         (•)  18  Sim.,  356. 
B.  C.  C,  498.  O  22  Beav.,  196. 
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In  January,  1868,  Mr.  and  Mrs.  Steed  filed  the  bill  in  this 
stiit  against  John  Preece  and  Edward  Edwin  Preece,  pray- 
ing that  the  trusts  of  the  indenture  might  be  administered 
by  the  court ;  that  proper  directions  might  be  given  as  to 
the  letting  and  management  of  the  trust  property ;  that  if  it 
should  appear  to  the  court  necessary  or  expedient  a  parti- 
tion of  the  trust  property  between  tne  defendants  miglit  be 
directed  ;  and  that  provision  might  be  made  for  the  costs  of 
the  suit. 

John  Preece  attained  twenty-one  on  the  3d  of  Januarv, 
1868.  On  the  19th  of  June,  1868,  a  decree  was  made  which, 
after  declaring  that  the  trusts  ought  to  be  administered,  de- 
creeing accordingly,  and  directing  an  account  of  the  rents 
and  profits,  proceeded  as  follows:  "And  his  lordship 
being  of  opinion  that  it  will  be  for  the  benefit  of  the  infant 
defendant  that  the  premises  comprised  in  the  said  indenture 
should  be  sold,  and  the  defendant  John  Preece  consenting 
thereto,  doth  order  that  the  same  be  sold  with  the  approba- 
tion of  the  judge,  the  defendant  John  Preece  being  at  liberty 
to  bid  and  become  the  purchaser  thereof ;  and  it  is  ordered 
that  tha  money  to  arise  from  such  sale  be  paid  into  the 
bank,  with  the  privity  of  the  Accountant-General  of  this 
court,  to  the  credit  of  this  cause,  Steed  v.  Preece^  1868  S.  1. 
And  his  lordship  doth  declare  that  the  costs  of  the  said  in- 
fant defendant  are  to  be  a  charge  upon  his  share  of  the  said 
premises.  And  the  further  consideration  of  this  cause  is 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  ap- 
ply as  they  may  be  advised." 

The  property  was  sold  under  this  decree,  and  the  pur- 
chase-money was  paid  into  court. 

*By  an  order  made  in  the  suit  on  the  19th  of  [194 
December,  1868,  it  was  ordered  that  the  costs  of  the  suit  of 
the  plaintiffs  and  defendants  should  be  taxed,  including  in 
the  costs  of  the  defendant  John  Preece  the  costs  of  enrolling 
the  conveyances  of  the  property  to  the  purchasers;  that 
such  costs,  when  taxed  (except  tne  said  costs  of  enrolling 
the  conveyances)  should  be  paid  out  of  the  purchase-money 
in  court ;  that  out  of  one  equal  moiety  of  the  residue  of  the 
said  purchase-money  the  costs  of  enrolling  the  conveyances 
should  be  paid,  and  that  the  residue  of  the  said  moiety 
should  be  paid  to  the  defendant  John  Preece ;  and  that  the 
remaining  moiety  of  the  purchase-money  should  be  invested 
in  bank  annuities  in  trust  in  the  cause,  "  the  account  of  the 
infant  defendant  Edward  Edwin  Preece;"  and  that  the 
dividends  to  accrue  on  such  bank  annuities  be  paid  to  the 
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guardian  of  the  infant  defendant,  and  be  applied  towards  his 
maintenance ;  and  liberty  to  apijly  was  given. 

A  moiety  of  the  fund  remaining  after  payment  of  costs 
was  accordingly  invested  in  bank  annuities  and  carried  to  the 
account  directed  by  the  last  stated  order.  The  other  moiety 
was  paid  out  to  John  Preece. 

Edward  Edwin  Preece  died  on  the  6th  of  January,  1874, 
without  having  attained  twenty-one,  and  without  issue. 

On  the  9th  of  February,  1874,  John  Preece  executed  a  deed 
(which  was  afterwards  enrolled  in  chancery),  whereby  he 
purported  to  bar  his  estate  tail  in  the  said  fund  in  court ; 
and  he  now  presented  a  petition  asking  for  payment  of  the 
fund  to  himself. 

By  direction  of  the  court,  the  petition  was  served  on  the 
Attorney-General. 

Mr.  BldcJcmore^  for  the  petitioner :  The  sale  of  the  estate 
under  the  order  of  the  court  could  not  alter  the  devolution 
of  the  property.  In  the  first  place,  I  contend  that  the  sale 
was  wholly  unauthorized,  the  court  having  no  jurisdiction 
to  sell  purely  for  the  benefit  of  the  infant :  Calvert  v.  God- 
frey (*) ;  if  so,  the  right  of  the  petitioner  is  quite  clear.  The 
sale,  however,  appears  to  have  been  made  for  the  purpose 
of  raising  costs,  in  the  same  way  as  sales  were  ordered  in 
195]  Coxv.  Cox{'\  *  Hubbard  y.  Hubbard  {^\  Thackeray  \. 
Parker  {%  and  Davis  v.  Turveyi^),  If  this  be  so,  the  sale 
may  be  valid  so  far  as  regards  the  safety  of  the  purchaser, 
but  the  rights  of  the  parties  interested  in  the  property  will 
not  be  affected:  Jermy  v.  Preston (^)\  Cooke  v.  Deateyn. 
The  principle  of  the  last-mentioned  case  was  mentioned  with 
approval  in  Dyer  v.  Dyeri^).  The  case  of  Flanagan  v. 
JFtanagany  cited  in  Fletcher  v.  Ashburn^r  ('),  and  in  the 
argument  in  Ackroyd  v.  Smithson  i^"")^  is  not  inconsistent 
with  these  cases,  for  there  the  testatrix  contemplated  a 
sale  of  her  real  estate,  and  expressly  disposed  of  the  surplus 
proceeds. 

Mr.  Hemming^  for  the  Attorney-General,  was  not  called 
upon. 

Sir  G.  Jessel,  M.R.:  This  particular  case  does  not  raise 
all  the  questions  which  have  been  argued. 

The  facts  are  very  simple.  Two  persons,  one  an  infant, 
the  other  adult,  are  entitled  in  equity  to  real  estate  as  ten- 


(»)  6  Beav.,  97.  («)  13  Sim.,  856. 

(«)  3  K.  <fe  J.,  654.  C)  22  Beav..  196. 

(»)  2  H.  A  M.,  38.  (8)  34  Ibid.,  504. 

(■*)  1  N.  R..  567.  (»)  1  B.  C.  C,  498. 

(»)  32  Beav.,  554.  (»»)  Ibid.,  503. 
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ants  in  common  in  tail,  with  cross  remainders  between  them. 
A  suit  is  instituted  by  trustees  for  administration  of  the 
trusts  of  the  instrument  under  which  these  persons  are  enti* 
tied,  and  a  decree  is  made  in  this  form :  [His  honor  read  the 
decree.]  Under  that  decree  the  estate  is  sold,  and  the  pur- 
chase-money paid  into  court ;  and  by  the  order  on  further 
consideration  one  half  of  the  fund  m  court  is  paid  to  the 
adult,  and  the  other  half  is  carried  over  to  the  ordinary 
separate  account  of  the  infant;  and  under  these  circum- 
stances the  infant  would  have  been  absolutely  entitled  to 
that  moiety  if  he  had  attained  twenty-one.  The  infant, 
however,  died  under  twenty-one ;  and  thereupon  this  peti- 
tion is  presented  by  the  adult  to  have  the  money  paid 
to  him. 

The  petitioner  says  that,  notwithstanding  the  decree  and 
order  1  have  mentioned,  the  proceeds  of  sale  must  be  treated 
as  realty  ;  that  he,  being  originally  tenant  in  tail  in  remain* 
der,  has  barred  his  estate  tail,  and  is  now  absolutely  en- 
titled to  the  fund.  But  *the  answer  to  that  is  simple :  [196 
the  estate  has  been  sold  and  turned  into  money  in  a  suit  to 
which  he,  being  an  adult,  was  party,  and  that  too,  so  far  as 
the  decree  is  concerned,  by  his  consent.  He  cannot  now  be 
heard  to  say  that  that  was  wrong,  first,  because  it  was  done 
by  consent ;  and,  secondly,  because  the  decree  stands  unre- 
versed, and  therefore  would  be  binding  on  him,  even  if  he 
had  not  consented.  The  estate  has,  therefore,  been  properly 
converted  into  money,  and  as  between  volunteers — whion 
both  administrators  and  remaindermen  are — ^it  has  been  laid 
down  that  they  must  take  the  estate  as  they  find  it. 

In  Oxenden  v.  Lord  Compton  (*)  Lord  Loughborough  says, 
speaking  of  the  real  ^nd  personal  representative:  ''Both 
are  volunteers.  Each  must  take  what  they  find  at  the  death 
of  the  person  entitled  for  life,  in  the  condition  in  which  they 
find  it.  The  legal  right  is  not  questioned :  then  upon  what 
equity  must  I  make  this  transmutation  for  the  benefit  of  a 
person  equally  a  volunteer?"  That  is  the  question  I  have 
asked  here,  and  it  has  been  suggested  that  the  court  was 
wrong.  It  is  said  that  the  court  had  power  to  sell  for  the 
purpose  of  raising  costs,  but  for  no  other  purpose.  But  if 
the  court  had  no  power  to  sell  generally,  how  could  it  sell 
for  costs?  An  infant  has  no  costs:  the  costs  incurred  on 
his  behalf  in  a  suit  are  the  costs  of  his  guardian  or  next 
friend ;  and  even  if  they  were  his  own,  I  know  of  no  prin- 
ciple by  virtue  of  which  the  debt  of  an  infant  can,  apart 
from  a  judgment,  be  charged  on  his  real  estate.     If,  then, 

(')  2  Ves.,  m,  To. 
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the  suggestion  be  that  the  conversion  is  altogether  wrongful, 
I  am  asked  to  reverse  a  decree  of  the  court,  which  I  can- 
not do. 

But  then  it  was  said  that  the  decree  of  the  court  was  par- 
tially wrong.  Now,  as  to  that,  the  case  of  Flunagan  v. 
Flanagan  appears  to  me  unanswerable:  [His  honor  read 
the  statement  of  this  case  contained  in  the  judgment  in 
Fletcher  v.  AsKburTieT  (*).]  I  am  aware  that  the  decision  of 
Vice-Chancellor  Shadwell  in  Jermy  v.  Preston  (*),  and  the 
decision  of  Lord  Romilly  in  Cooke  v.  Dealey  ('),  appear  at 
first  sight  to  be  antagonistic  to  this.  In  Jermy  v.  Preston 
the  report  does  not  state  the  trusts  of  the  term  subject  to 
which  the  estate  had  been  sold:  but  counsel  on  both 
197]  *sides  appear  to  have  said  that  the  court  had  sold 
more  than  was  necessary.  How  that  could  be  is  difficult  to 
understand,  for  it  appears  from  the  report  that  the  decree 
ordered  a  sale  or  mortgage,  with  the  Master's  approbation, 
of  a  sufficient  part  of  the  estates  comprised  in  the  term,  and 
that  the  Master  made  a  report  approving  of  the  sale,  by 
which  he  must  have  found  that  a  sufficient  part  was  sold. 
Again,  the  judgment  in  Cooke  v.  Dealey  {)  is  based  on  a 
general  principle  assumed  to  have  been  laid  down  in  Ack- 
royd  V.  Smit/ison  ('),  viz.,  that  the  conversion  of  real  estate 
into  personalty  only  takes  effect  to  the  extent  of  the  object  re- 
quired, and  that  beyond  this  the  rights  of  the  parties  remain 
the  same  as  if  no  conversion  had  taken  place.  But  all  that 
Ackroyd  v.  Smithson  decided  was,  that  a  conversion  directed 
hy  a  testator  is  a  conversion  only  for  the  purposes  of  the 
will,  and  that  all  that  is  not  wanted  for  these  purposes  must 
go  to  the  person  who  would  have  been  entitled  but  for  the 
will.  It  does  not  decide  that  if  the  court  or  a  trustee  sell 
more  than  is  necessary  there  is  any  equity  to  reconvert  the 
surplus  for  the  benefit  of  the  heir-at-law  of  the  person  enti- 
tled at  the  time  of  the  sale.  As  I  have  already  remarked, 
it  is  not  necessary  to  decide  that  question  now :  but  it  seems 
to  me  that  if  a  conversion  is  rightfully  made,  whether  by 
the  court  or  a  trustee,  all  the  consequences  of  a  conversion 
must  follow :  and  that  there  is  no  equity  in  favor  of  the 
heir  or  any  one  else  to  take  the  property  m  any  other  form 
than  that  in  which  it  is  found :  ana  that  the  sole  question 
to  be  considered  in  all  these  cases  is,  whether  the  estate  has 
been  rightfully  or  wrongfully  sold. 

There  will  be  a  declaration  that  the  fund  is  payable  to  the 

(')  1  B.  C.  C,  600.  p)  22  Beiiv.,  19ft. 

[^')  13  Sim.,  356.  .  (*)  1  B.  C.  C,  508. 
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legal  personal  representative  of  the  infant;  but  the  peti- 
tioner will  have  his  costs  out  of  the  fund. 

Solicitors :  Mr.  Fortune;  Messrs.  Haven  &  Bradley. 


A  testator  directed  his  executors  to 
sell  and  convey  bis  farm  to  his  son  at 
an  appraised  value,  and  if  the  son  did 
not  choose  to  take  it,  he  gave  them 
authority  to  sell  it  to  any  one  at  their 
discretion  ;  he  ordered  them  to  sell  and 
convey  any  other  real  estate  'he  might 
own  at  his  death ;  and  he  gave  the 
residue  of  his  estate,  after  the  payment 
of  debts  and  legacies,  to  his  six  chil- 
dren, to  be  equally  divided  between 
them.  The  executors  sold  the  farm  to 
the  son,  and  the  debts  and  legacies 
having  been  paid,  the  proceeds  of  this 
sale  remained  to  be  divided  as  residue. 
All  of  the  six  children  were  alive  at  the 
death  of  the  testator,  but  one  of  them 
died  afterwards  before  the  sale  of  the 
farm.  Hold  that  tiie  share  of  the  de- 
ceased child  in  the  proceeds  of  the 
sale  went  to  her  administrator  and  not 
to  her  heirs :  Hamrtiond  v.  Putnam^ 
110  Mass.,  232;  Stagg  v.  Jmksan,  1 
N.  Y.  Rep.,  206;  Bogert  v.  IlerteU,  4 
Hill,  41)2  ;  Smith  v.  Oage,  41  Barb.,  60. 

See  Matter  of  Vandervoort,  5  N.  Y. 
Leg.  Obs.,  25,  5  N.  Y.  Surr.  Rep.,  270 ; 
1  Story's  Eq.  Jur.,  §§  790-3  ;  8  Redfield 
on  Wills  (2d  ed.),  140;  Adams's  Eq., 
135,  et  seq.t  marg.  p. 

And  so  if  the  guardian  or  trustee  of 
an  infant  invest  the  infant's  personal 
estate  in  lands,  they  will,  nevertheless, 
pass  to  the  personal  representatives : 

1  Williams  on  Executors  (5th  Am.  ed.), 
589  ;  Oraig  v.  Leslie,  3  Wheaton,  563 ; 

2  Story's  Eq.  Jur,,   §  1357;    Smith's 
Man.  of  Eq.  (1st  Am.  ed.),  432. 

Or  it  seems  the  husband  of  an  infant 
wife:  Davis's  Appeal,  60  Penn.  St. 
Rep.,  118. 

If  a  court  of  equity  directs  the  per- 
sonal estate  of  an  infant  to  be  invested 
in  real  estate,  it  will  couple  the  order 
for  such  investment  with  a  declaration 
that  the  land  shall  be  considered  during 
minority  as  constructively  personal  : 
Bispham's  Eq. ,  ^  549 ;  Asmurton  v. 
AsMyiirton,  6  Vesey,  6 ;  Ex  parte  Phil- 
lips, 19  Vesey,  123  ;  Fonblauque's  E<i., 
Laussatt's  ed.,  p.  88. 

If  the  real  estate  of  an  infant  be  sold, 
the  proce«;ds  are  to  be  deemed  real 
estate  until  he  arrives  at  majority,  and 


descend  to  his  heirs  as  such  :  Forman 
V.  Marsh,  11  N.  Y.  Rep.,  544,  reversing 
7  Barb.,  215 ;  Matter  of  Finch,  Clarke's 
Chy.,  538;  Sweezeyv,  Thayer,  1  Duer, 
286,  11  N.  Y.  Leg.   Obs.,  47 ;  Davismh 
V.   De   Freest,  3    Sandf.    Chy.,    456 
Shumway  v.    Cooper,  16  Barb.,   556 
Valentins  v.  WetheriU,  31  Barb.,  655 
n<yrton  v.  McCoy,  47  N.  Y,,  21 ;  Craig 
V.  Leslie,  3  Wheaton,  563 ;  2  Story's 
Eq.  Jur.,  §1357;  March  "7,  Berrier,  6 
Iredell's    (N.  C.)  Eq.,   524,  approving 
8cull  V.  Jernigan,  2  Dev.  &  Batt.  Eq., 
144,  and  OiUespie  v.  F&y,  5  Iredell's  Eq.. 
280 ;  DiUer  v.  Young,  2  Yeates,  261 ; 

1  Sugden  on  Vendors  (8th  Am.  ed), 
292 ;  Dixon  v.  Dawson,  2  Simons  & 
Stuart,  327;  AdamsSs  Eq.,  296,  marg.  p. ; 
Bispham's  Eq.,  §  549  ;  Smith's  Man.  of 
Eq.  (1st  Am.  ed.).  432. 

So  of  an  infant  bom  after  sale  :  Bow- 
man V.   2'aUman,  27  How.  Prac,  212, 

2  Rob.,  385,  affirmed  by  Court  of  Ap- 
peals, June,  1869.  41  N.  Y.,  619. 

And  so  of  the  real  estate  of  a  lunatic : 
Lloyd  V.  Hart,  2  Penn.  St.  Rep.,  473 ; 
Adams's  Eq.,  296,  marg.  p.;  Ex  parte 
Bromfield,  1  Vesey,  453,  and  Mr.  Sum- 
ner's note,  p.  463  ;  Ex  parte  PhiUips, 
19  Vesey,  123,  and  Mr.  Sumner's  note, 
p.  125. 

But  on  an  infant  arriving  at  major- 
ity, and  obtaining  possession  thereof, 
such  proceeds  are  deemed  to  be  per- 
sonal property,  and  on  his  death  there- 
after descend  to  his  personal  represen- 
tatives as  such:  Forman  v.  Marsh, 
11  N.  Y.,  544,  reversing  7  Barb., 
215 ;  Matter  of  Finch,  Clarke's  Chy., 
538. 

If  an  adult  owner  of  land  contract  to 
sell  and  convey  it,  the  purchase  price 
goes  to  his  personal  representatives  and 
not  to  his  heirs,  as  the  owner  thus 
himself  converts  it  into  personalty; 
Banker  v.  tkott,  5  Maddock,  493 ;  1 
Story's  Eq.  Jur.,  i^g  790-3;  Moore  v. 
Burrows,  34  Barb.,  173;  Adams  v. 
Green,  34  Barb. ,  176 ;  Smith  v.  Gage, 
41  Barb.,  60;  Schrocppel  v.  Hopper, 
40  Barb.,  435  ;  Wrigltt  v.  Hofbrook,  33 
N.  Y.,  587,  affinning  18  Abb.  Prac. 
Rep.,  202,  2  Robertson,  516 ;  1  Sugdeu 
on  Vendors  (8th  Am.  ed.),  292. 
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And  as  to  the  heirs  and  personal  Althoagh,  perhaps,  in  order  to  dis- 

representatives  of  the  purchaser  the  charge  the  seller  from  the  contract  it 

lands  pass  to  his  heirs :   1  Story's  £q.  would  be  necessary  to  tender  to  the 

Jur.,  |§  790-3 ;  Moore  v.  Burrows,  34  heirs  as  they  might  elect  to  pay,  and 

Barb.,  173 ;  Adams  v.  Green,  34  Barb.,  proceed  against  the  }>ersonal  represen- 

176;  McKechnie  v.  Sterling,  48  Barb.,  tative  to  compel  him  to  pay  the  pnr- 

330,  334  ;  SmUh  v.  Qage,  41  Barb.,  60  ;  chase  price. 

1  Sugden  on  Vend.  (8th  Am.  ed.),  292.  If  by  reason  of  the  complication  of 

The  purchaser's  personal  repreaen-  the    testator's    affairs,    the    purchase 

tatives,  and  not  his  heirs,  must  pay  for  money  cannot    be    immediately  paid, 

real  estate  contracted  for,  and  tne  Jievr  and  the  vendor  rescinds  the  contract, 

may  compel  the  representative  to  pay  yet  on  the  coming  in  of  the  assets,  the 

therefor :    Lamport    v.    Beeman,    34  devisee  of  the  estate  contracted  for, 

Barb.,   239 ;    WHglit   v.   Ilolbrook,   32  may  compel  the  executor  to  lay  out 

N.  Y. ,  587,   affinning  18  Abb.   Prac.  the  purchase  money  in  the  purchase  of 

Rep.,  202,  2  Robertson,  516  ;  1  Sug.  on  other  estates  for  his  benefit :  I  Sugd.  on 

Vend.  (8th  Am.  edv),  292.  Vend.  (8th  Am.  ed.),  293 ;  WhUtaJcerY. 

A  tender  of  a  deed  to  the  personal  WhUtaker,  4  Brown's  Chy.,  31 ;  Vetejf 

representative  of  the  purchaser  instead  v.  Monck,  10  Ves.,  597. 
of  to  his  heir,  is  valid  in  a  suit  brought 
against  him   for  the  purchase  price : 
Brinckerhoffy.  Olp,  35  Barb.  27. 


198] 


[Law  Reports,  18  Equity  Cases,  198.] 
V.-C.M.,  March  11,  28,  1874. 

*Thomas  V  Howell. 

[1872    T.     71.] 


WUl — Cotulrnc^ofi — JPfire  and  Impure  Pereonalty — Balance  at  Banker's — SeHroff-^ 
Unpaid  Rente — Charitable  Beqnests, 

A  testator  having  directed  his  debts  and  legacies  (other  than  charitable  legacies) 
to  be  paid  out  of  impure  personalty,  and  his  charitable  legacies  out  of  pure  person- 
alty, the  following  points  were  decided : 

The  testator  borrowed  £6,600  from  his  bankers,  to  be  repaid  on  a  specified  day. 
He  died  before  the  day  of  payment,  and  at  his  death  a  sum  of  £629  was  standing  to 
his  credit,  on  his  current  drawing  account: 

Ileld,  that  the  £629  must  be  treated  as  a  set-off  ao^inst  the  sum  due  on  the  loan 
account,  and  was  not  to  be  dealt  with  as  an  asset  in  the  hands  of  the  executors. 

At  the  death  of  the  testator  a  sirni  of  £90  for  rents  collected,  but  not  paid  over, 
remained  in  the  hands  of  his  agent,  and  a  larger  sum  was  due  to  the  agent  for  com- 
mission on  rents  collected : 

Held,  that  the  £90  must  be  set  off  against  the  larger  sum  due  for  commission,  and 
w^as  not  to  be  treated  as  an  asset  of  the  testator. 

There  was  also  a  sum  of  £861  due  to  the  testator  as  arrears  of  rent  from  leaseholds, 
in  respect  of  which  ground-rent  and  other  outgoings  were  payable : 

Held,  that  tlie  arrears  of  rent  due  were  not  liable  to  reduction  for  ground-rent  and 
outgoings,  but  must  be  treated  as  pure  personalty. 

There  was  a  further  sum  of  £2,202,  due  for  tlie  apportionment  of  the  quarters 
rent  of  leaseliold  estates  : 

Held,  that  this  was  pure  personalty. 

The  will  contained  a  bequest  of  £200  to  each  of  ten  poor  clergymen  of  the  Charch 
of  England,  to  be  selected  by  his  friend,  J.  O. : 

Held,  that  these  were  charitable  legacies,  but  were  payable  out  of  the  test^itors 
general  eHtate. 

Gift  by  will  of  legacies  of  £200  each  to  twenty  charitable  iustiiutioui^,  followed 
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by  a  gift  by  a  codicil  as  follows:  "Presuming  and  believiog  that  the  rental  of  my 
estate  will  produce  from  £16,000  to  £18,000,  I  desire  the  four  executors  named  at 
the  top  of  my  will  will  appropriate  £4,000  more  to  the  established  institutions  of  the 
country,  making  it  together  £8,000 : 

//ie/a,  that  the  elft  was  conditional  on  th'e  income  of  the  estate  amounting  to  the 
specified  sura,  and  that  not  being  the  case  the  gift  failed. 

Attorney- General  v.  Lloyd  (*)  not  followed. 

This  was  a  suit  for  the  administration  of  the  estate  of 
Thomas  Howell,  under  which  a  decree  was  made  in  June, 
1872,  and  the  *case  now  came  on  upon  further  consider-  [199 
ation  for  the  determination  of  various  questions  arising 
under  Thomas  Howell's  will,  which  was  dated  the  21st  of 
April,  1870. 

The  testator  by  his  will  appointed  four  persons  executors, 
and,  after  giving  many  pecuniary  legacies,  to  which  it  is 
unnecessary  to  refer,  continued  as  follows : 

"I  give  to  the  treasurer  for  the  time  being  of  St.  Mark's 
Hospital,  City  Road,  the  sum  of  £200  for  tne  general  use 
and  Denefit  of  the  said  hospital. 

*' And  to  the  treasurer  of  the  Royal  Literary  Society  of 
London,  for  the  use  and  benefit  of  such  society,  £60,  and 
the  receipts  of  the  persons  who  shall  be  respectively  treasur- 
ers of  the  said  hospital  and  society  at  the  time  when  the  said 
legacies  respectively  shall  be  paid  shall  be  a  good  discharge 
to  my  executors  and  trustees  or  trustee  for  the  same. 

*'l  also  give  to  each  of  twenty  charitable  institutions,  one 
of  which  shall  be  the  Royal  National  Life  Boat  Institution, 
and  the  other  nineteen  institutions  shall  be  such  as  my  said 
trustees  or  trustee  shall  select,  the  sura  of  £200,  and  I  de- 
clare that  the  receipt  of  the  treasurer  for  the  time  being  of 
each  such  institution  shall  be  a  good  discharge  for  the  legacy 
payable  to  or  for  the  benefit  of  such  institution. 

"And  I  give  to  each  of  ten  poor  clergymen  of  the  Church 
of  England,  whether  holding  benefices  or  not,  to  be  selected 
by  m  V  friend  Joseph  Butterworth  Owen,  if  alive,  or,  if  dead, 
then  by  the  acting  executors  or  executor  of  my  will,  and  in 
his  or  their  judgment  not  holding  High  Church  or  Puseyite 
doctrines— £200." 

Other  charitable  legacies  were  also  given,  and  the  will  con- 
tained the  following  direction  :  "I  direct  that  all  expenses 
and  money  necessary  to  be  paid  by  my  executors,  or  my 
trustees  or  trustee,  and  any  legacies  other  than  legacies  to 
charities  or  for  charitable  purposes,  shall  be  paid  out  of 
such  part  of  my  said  estate  as  cannot  legally  be  applied  to 
charitable  purposes,  and  that  my  legacies  to  charitable  in- 
stitutions, or  for  charitable  i)urposes,  shall  be  paid  only  out 

(')  I  Yes.  Sen.,  S2. 

9  Eng.  Rep.  94 
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of  such  part  of  my  estate  as  shall  be  legally  applicable  for 
such  purposes." 

The  testator  made  a  codicil  to  his  will,  dated  the  29th  of 
200]  ^September,  1871,  to  which  it  is  unnecessary  to  refer, 
and  also  a  further  codicil,  dated  the  18th  of  October,  1871, 
which  began  as  follows  : 

"  Codicil  to  my  will,  made  October  18th,  1871.  Presum- 
ing and  believing  that  the  rental  of  mv  estate  will  produce 
from  £16,000  to  £18,000,  I  desire  the  four  executors  named 
at  the  top  of  my  will  will  appropriate  £4,000  more  to  the 
established  institutions  of  the  country,  making  it  together 
£8,000." 

The  testator  died  on  the  28th  of  Febraary,  1872.  The 
only  real  estate  of  the  testator  at  the  time  of  his  decease  con- 
sisted of  two  freehold  cottages  specifically  devised  by  his 
will ;  but  he  was  entitled  to  personal  estate  of  very  lai^ 
amount,  ,which  was  sworn  under  £140,000.  The  income  of 
his  whole  estate,  however,  fell  short  of  the  sum  of  £16,000 
referred  to  in  his  second  codicil.  By  far  the  larger  portion 
of  his  personal  estate  consisted  of  leasehold  property,  and  it 
depended  upon  the  construction  of  the  aoove-mentioned 
clauses  of  the  will  and  codicil  whether  the  amount  of  his 
pure  personal  estate  was  sufficient  to  pay  the  charitable  lega- 
cies in  full. 

Under  these  circumstances  it  became  necessary  to  ascer- 
tain what  portion  of  his  estate,  came  under  the  definition  of 
pure  personalty  legally  applicable  to  charitable  legacies, 
and  wnat  portion  of  his  legacies  came  under  the  legal  defi- 
nition of  charitable  legacies,  and  various  questions  were  sub- 
mitted to  the  court  by  the  certificate. 

It  appeared  that  on  the  20th  of  December,  1871,  a  sum  of 
£8,000  was  placed  by  the  London  and  Westminster  Bank 
to  the  credit  of  the  testator's  account  by  way  of  loan,  such 
loan  to  be  repaid  by  the  testator  on  or  before  the  14th  of 
March,  1872.  This  sum  of  £8,000  was  afterwards  reduced 
by  the  testator,  during  his  life,  to  £6,500,  which  still  remained 
due  at  his  death  on  the  28th  of  February,  1872.  At  that 
period  there  was  a  sum  of  £629 12»5.  2d.  standing  in  the  books 
of  the  said  bank  to  the  credit  of  the  testator's  current  draw- 
ing account. 

It  was  submitted  to  the  judgment  of  the  court  whether  or 
not  the  said  sum  of  £629  V2s,  2cL  was,  under  the  circum- 
stances, an  asset  come  to  the  hands  of  the  executors,  or  must 
201]  be  taken  to  *be  and  treated  as  a  set-off  by  the  bank 
in  reduction  of  the  £0,0OC)  due  to  them  on  the  loan  account. 
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Mr.  Glasse,  Q.C.,  and  Mr.  Norths  for  the  plaintiffs,  the 
trustees,  stated  the  facts  of  the  case. 

Mr.  Cotton^  Q.C.,  and  Mr.  Datey^  for  some  of  the  residu- 
ary legatees :  We  are  interested  in  reducing  the  amount  of 
Eure  personalty,  and  we  contend  that  the  sum  due  to  the 
ankers  was  one  specific  sum  of  £6,600,  less  £629  12^.  2^., 
which,  as  a  matter  of  course,  would  be  set  off  against  the 
larger  sum  due  to  the  bankers.  The  drawing  account  would 
cease  to  be  a  separate  account  upon  the  testator's  death, 
and  it  was  only  a  matter  of  arrangement  between  the  bank- 
ers and  the  testator  that  he  continued  drawing  upon  one  ac- 
count and  allowed  the  other  to  remain  till  it  was  convenient 
to  him  to  pay  it  off.  The  £629  12^.  2(^.  cannot,  therefore, 
be  considered  as  an  asset  of  pure  personalty;  but  the  £6,600, 
less  the  sum  of  £629  125.  2a.,  is  all  that  the  executors  will 
have  to  pay  out  of  impure  personalty. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  J,  (t.  Wood^  for  some  of  the 
charity  legatees :  Our  contention  is,  that  there  could  be  no 
set-off  by  the  bankers  of  this  sum  of  £629  125.  2d.,  which 
was  standing  to  the  separate  drawing  account  of  the  testator 
at  his  death.  The  £6,600  was  a  loan  by  the  bankers,  to  be 
repaid  on  a  particular  day.  The  money  was  not  due  till  the 
14th  of  March,  1872,  consequently  at  the  death  of  the  tes- 
tator, on  the  28th  of  February,  he  was  actually  entitled  to 
draw  out  the  whole  of  the  £629  125.  2d.  If  the  executors 
had  proved  and  gone  to  the  bank  the  day  after  the  testator 
died,  the  bankers  would  have  been  bound  to  pay  them  that 
amount,  and  they  could  not  set  it  off  against  what  was  not 
then  due,  and  if  an  action  had  been  brought  by  the  execu- 
tors against  the  bankers  for  the  £629  125.  2d.,  the  bankers 
could  not  have  escaped  payment  by  pleading  a  set-off  of  an- 
other sum  which  they  had  agreed  not  to  demand  until  a  sub- 
sequent period. 

Although  for  convenience  the  executors  might  a  fortnight 
♦afterwards  have  set-off  the  £629  125.  2d.  against  the  [202 
£6,600  and  paid  the  bankers  the  difference,  still  it  does  not 
diminish  the  amount  of  assets  which  the  executors  were  en- 
titled to  receive,  and  the  cash  at  the  bankers  constituted  the 
assets  which  formed  part  of  the  pure  personalty  of  the  tes- 
tator made  applicable  by  his  will  to  the  payment  of  his 
charitable  donations. 

Mr.  VaugJtan  Hawkins,  for  other  charity  legatees. 

Mr.  liobinson,  for  one  of  the  charities. 

SiK  R.  MALIN8,  V.C.:  The  facts  are  simple :  the  testator, 
Mr.  Ilowell,  was  a  very  w<*altliy  man,  but  lie  happened,  I 
suppose,  to  require  a  sum  of  money  for  a  particular  purpose, 
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and  he  borrowied  £8,000  from  his  bankers,  to  be  repaid  on 
the  14th  of  March,  1872.  That  amount  was  placea  to  the 
credit  of  his  loan  account.  Ho  afterwards  directed  certain 
specific  sums  to  be  put  to  bis  loan  account,  and  thereby  re- 
duced the  amount  of  the  loan  to  £6,500;  that  sum  then  was 
due  on  the  14th  of  March,  and  he  died  on  the  28th  of  Febru- 
ary. I  agree  that  when  a  banker  makes  an  advance  to  a  cus- 
tomer for  a  particular  period  he  is  bound  to  honor  checks 
upon  the  general  drawing  account  of  his  customer  to  the 
last  farthing  of  the  amount  standing  to  his  credit,  and  con- 
sequently that  as  between  Mr.  Howell  and  his  banker,  Mr. 
Howell  was  entitled  to  draw  out  the  whole  of  that  £629, 
which  belonged  to  his  drawing  account ;  but  the  question  is, 
what  did  he  owe  to  the  banker  at  the  time  of  nis  death  1 
Under  his  will  the  debts  and  expenses  are  directed  to  be  paid 
out  of  such  part  of  his  estate  as  could  not  legalljr  be  applied 
to  charitable  purposes,  that  is  to  say,  out  of  his  impure  per- 
sonalty, and  the  legacies  to  charitable  institutions,  or  for 
charitable  purposes,  out  of  pure  personalty.  It  is  said, 
therefore,  tnat  when  the  executors  went  to  pay  the  bankers 
the  debt  due  to  them  they  were  bound  to  pay' the  £6,500  in 
full,  leaving  the  £629  12^.  2d.  to  be  paid  out  to  them  by  the 
bankers  as  an  asset  of  the  testator ;  but,  in  fact,  if  they  had 
gone  to  the  bankers  and  asked  them  what  was  owing  to  them, 
the  bankers  would  have  said,  Mr.  Howell  owes  us  £6,500, 
20*3]  and  we  owe  Mr.  *Howell  £629  12s.  2d.,  and  they  would 
naturally  have  deducted  one  sum  from  the  other,  and  would 
have  handed  over  to  the  bankers  the  difference.  I  cannot 
come  to  any  other  conclusion  but  that  the  executors  were 
bound  to  pay  the  debt  after  deducting  one  sum  from  the 
other,  therefore  the  difference  only  should  be  paid  out  of  im- 
pure personalty.  The  £629  125.  2d.  would  not  be  an  asset 
at  all,  and  would  not  form  part  of  the  pure  personalty. 

At  the  death  of  the  testator  a  sum  of  £90 17^.  Id.  remained 
in  the  hands  of  his  agent  on  account  of  rents  collected  for  the 
testator,  but  not  paid  over.  At  the  same  time  there  was  a 
much  larger  sum  due  to  the  agent  for  commission  on  rents 
collected  oy  him.  A  question  was  raised  whether  or  not 
this  sum  of  £90  17^.  Id.  was  to  be  deemed  an  asset  or  must 
be  treated  as  a  set-off  by  the  agent  in  part  satisfaction  of  the 
larger  sum  due  to  him  on  account  of  unpaid  commission  on 
rents  collected  for  the  testator  in  his  lifetime. 

Mr.  Olasse,  Q.C.,  and  Mr.  North,  submitted  this  ques- 
tion to  the  judgment  of  the  court,  and  cited  Jfldwards  v. 

0)  6D.M.  AG.,  74. 
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The  Vice-Chancellor  decided  that  this  sum  of  £90 17^.  Id, 
must  be  set  oflf  against  the  larger  sum  due  to  the  agent  for 
commission,  and,  consequently,  that  it  did  not  form  part  of 
the  pure  personal  estate  of  the  testator. 

At  the  testator's  death  there  was  a  sum  of  £861 19^.  due 
to  him  as  arrears  of  rent. 

A  question  was  raised  whether  this  sum  should  contribute 
a  proportion  of  the  ground-rent  and  other  outgoings  in  re- 
spect of  the  property  from  which  the  same  arose. 

The  Vice-Chancellor  said  the  £861 195.  was  in  the  nature 
of  fruit  fallen,  and  was  part  of  the  pure  personal  estate. 
The  debts  due  for  rent  could  not  be  subject  to  contribute  to 
the  payment  of  ground-rent  and  other  outgoings. 

*There  was  also  a  sum  of  £2,202  17^.  6^.,  bemg  the  [204 
apportioned  amount  of  the  quarter's  rent  of  the  testator's 
leasehold  estates  due  at  Lady  Day,  1872,  up  to  the  28th  day 
of  February,  1872,  the  day  of  the  testator' s  death. 

The  question  submitted  to  the  court  was  whether  the  sum 
so  apportioned  was  to  be  considered  as  pure  personalty,  or 
whether  it  was  an  asset  connected  with  land. 

The  Vice-Chancellor  was  of  opinion  that  the  apportioned 
amount  of  the  quarter's  rent  due  up  to  the  testator's  death 
was  pure  personalty. 

The  next  question  raised  was  whether  the  legacies  of  £200 
each  to  the  ten  poor  clergymen  were  charitable,  and  there- 
fore liable  to  abate,  or  were  personal,  and  consequently  pay- 
able in  full. 

Mr.  Glasse^  Q.C.,  and  Mr.  Northy  for  the  plaintiff:  We 
say  that  these  gifts  to  ten  poor  clergymen  are  in  the  nature 
of  charitable  legacies,  and  therefore  only  payable  out  of 
pure  personalty;  and  that  if  the  portion  of  the  estate  appli- 
cable to  such  purposes  will  not  pay  the  charitable  legacies 
in  full,  these  gifts  must  abate  witn  the  rest. 

This  is  a  similar  case  to  that  of  Nash  v.  MorUy  (*),  where 
"  the  gift  was  to  be  divided  among  poor  pious  persons,  male 
or  female,  old  or  infirm,  as  the  executors  see  fit,  not  omit- 
ting large  and  sick  families  of  good  character."  That  was 
held  to  be  a  valid  charitable  bequest,  the  word  "poor''  ex- 
tending through  the  whole  sentence.  We  say  the  motive  of 
the  gift  is  poverty.  In  Attorney-General  v,  Baxter  ('),  and, 
on  appeal,  Attorney-Oeneral  v.  Ifughes{*\  it  was  decided 
that  a  devise  of  moneys  to  be  distributed  amongst  pious 
ejected  Nonconformist  ministers  was  a  good  charitable  be- 
quest, and  the  money  was  ordered  to  be  paid  out  to  Baxter, 
to  be  distributed  according  to  the  will. 

(')  6  Beav.,  177.  («)  1  Vern.,  248.  («)  2  Vern ,  106. 
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Mr.  Cotton^  Q.C.,  and  Mr.  Davey,  in  the  same  interest,  for 
residuary  legatees  :  Relief  of  poverty  is  charitable,  and  this 
205]  is  consequently  a  ^charitable  bequest.  It  was  so  held 
in  Russell  v.  KelleiH^\  In  that  case  there  were  several 
gifts  of  the  same  nature  as  this,  such  as  "To  poor  widows 
or  creditable  industrious  unmarried  women  upwards  of  forty 
years  of  age;"  again,  "to  poor  creditable  industrious  per- 
sons in  a  particular  town  with  two  children  or  upwards,  or 
above  fifty  years  of  age,  maimed  or  otherwise,  unable  to  gain 
a  living  ;"  and  lastly,  "to  the  poor  of  Ulverstone  £50,  to  be 
paid  among  them  as  the  trustees  shall  thinfc  proper."  All 
these  were  charitable  gifts.  AUorney-Oeneral  v.  Price  (^), 
and  Isaac  v.  Defriez  (*),  were  cases  ol  a  similar  kind. 

Mr.  Higgins^  Q.C.,  and  Mr.  E.  A,  Owen,  for  the  repre- 
sentatives of  a  deceased  residuary  legatee :  Whether  this  is 
looked  at  on  principle,  or  in  view  of  the  Statute  of  Elizabeth 
(43  Eliz.  c.  4),  or  on  authority,  this  is  a  charitable  bequest. 
The  cases  collected  in  Tudofs  Leading  Cases  (')  all  go  to  this. 

Mr.  Y,  Hawkins^  for  some  of  the  charitable  legatees :  Our 
argument  is  that  the  question  whether  this  is  a  charitable 
bequest  or  not  arises  in  a  distinct  way  from  the  cases  cited. 

There  is  no  case  in  which  the  question  now  raised  has  been 
decided,  except  the  case  of  Brunsd^n  v.  WoolredgeC),  where 
there  was  a  gift  of  personalty  savoring  of  realty  wnich  was 
ordered  to  be  distributed  among  the  poor  relations  of  the 
testator's  mother,  which  was  construed  to  mean  relations 
who  were  poor  and  objects  of  charity,  showing  that  the 
gift  was  not  a  charitable  bequest  within  the  Statute  of  Mort- 
main. The  statute  (9  Geo.  2,  c.  36)  was  passed  in  1736,  and 
the  decree  was  made  in  1766.  The  date  of  the  will  does  not 
appear  from  the  report. 

There  are,  however,  two  questions — whether  a  gift  is  char- 
itable, so  as  to  be  exempt  from  the  rule  against  perpetuities, 
and  another  whether  it  is  within  the  Statute  or  Mortmain. 
That  a  gift  to  poor  relations  is  not  within  the  statute,  is  de- 
cided by  Brunsden  v.  Woolredge. 

206]  ^Suppose  you  have  a  gift  of  this  sort — ^a  testator 
eiving  directions  to  distribute  money  from  time  to  time,  or 
Forever,  among  poor  persons  of  a  particular  sort — there  the 
court  will  look  to  see  wJiether  it  is  to  have  a  perpetual  con- 
tinuance ;  if  it  is,  then  the  gift  is  void,  but  it  it  is  only  to 
distribute  a  sum  immediately,  it  is  not  a  charity  at  all ;  it  is 
a  mode  of  ascertaining  who  are  the  individuals  who  are  to 
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receive  the  gift.  Tliese  gifts  to  poor  persons  are  only  as 
a  distinguishing  mark  to  find  the  persons.  Brunsden  v. 
Woolredge  (*)  was  a  case  of  that  nature.  The  case  of  Attor- 
ney-Oeneral  v.  Price  {*)  is  in  our  favor,  for  there  it  was  a 
perpetual  charity,  and  in  Ghillam  v.  Taylor  (*)  the  point  was 
that  the  charity  was  to  have  perpetual  existence.  It  was  so. 
also  in  Nash  v.  Morleyi^)  and  in  White  v.  White  {^). 

Mr.  Robinson^  in  the  same  interest,  cited  Liley  v.  Hey  (*), 
where  it  was  held  that  a  devise  in  trust  to  distribute  the 
rents  and  profits  annually  amongst  certain  families  accord- 
ing to  their  circumstances  as  in  the  opinion  of  the  trustees 
most  needed  assistance,  was  not  void,  as  tending  to  create  a 
perpetuity,  and  not  void  within  the  Statute  of  Mortmain. 

Mr^  Holland^  for  two  of  the  clergymen  who  had  been  se- 
lected :  This  is  a  precisely  similar  case  to  that  of  Attorney- 
General  v.  Baxter('),  In  fact,  that  case  is  much  stronger  than 
this ;  there  it  was  held  to  be  a  charity  in  the  court  below,  but 
the  decree  was  discharged  on  appeal,  as  reported  (•) ;  and  in 
Moffffridgev.  ThackwelH^\  we  see  from  Lord  Hard wicke's 
notes  why  it  was  discharged.  He  says,  referring  to  Attor- 
ney-General V.  Baxter,  ''It  was  not  upon  anything  contra- 
dicting the  general  principle,  but  because  it  was  a  legacy  to 
sixty  particular  ejected  ministers  to  be  named  by  Baxter, 
and  as  if  a  legacy  to  those  sixty  individuals." 

There  is  no  case  deciding  simply  that  a  gift  to  a  number 
of  poor  persons,  to  be  selected  by  a  particular  individual,  is  a 
charity.  It  *is  the  same  as  if  he  had  selected  and  [207 
named  the  ten  persons  himself. 

Mr.  Hemming^  for  the  Attorney-General. 

Mr.  Alexander^  for  one  of  the  poor  clergymen. 

Mr.  Cotton,  in  reply :  Where  a  legacy  is  given  to  persons 
not  known  to  the  testator,  but  distributable  on  account  of 
their  poverty,  that  is  a  charitable  gift. 

Ihe  effect  of  the  word  "poor"  is  to  cut  the  bequest  down 
to  a  charity.  A  gift  to  the  school  for  the  sons  of  poor  clergy 
would  be  a  charity.  Wherever  the  gift  is  for  the  benefit  of 
the  poor,  it  is  a  charity.  That  is  the  effect  of  the  decision 
in  Mussell  v.  Kelletti^),  and  also  'm  MaJion  v.  Savage  {''), 
and  Thompson  v.  Corby  ("). 

A  charitable  gift  is  not  the  less  charitable  because  the 
payment  is  to  be  immediate.    Whether  it  is  charitable  or 

0)  Amb.,  507.  O  1  Vern.,  248. 
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not  depends  npon  the  objects,  and  not  at  all  on  weather,  if 
not  charitable,  it  would  be  a  perpetuity.  If  the  objects  are 
so  far  charitable  as  to  oust  any  objection  on  the  ground  of 
perpetuity  if  the  ^ft  had  been  perpetual,  they  must  equally 
be  charitable  within  the  meaning  of  the  act  of  Geo.  2.  The 
cases  cited  show  that  a  gift  to  such  objects  is  charitable  for 
the  former  purpose,  and  it  must,  therefore,  for  all  purposes 
be  regarded  as  charitable. 

Sir  R.  Malins,  V.C:  The  only  question  is,  whether  this 
legacy  is  a  charity  which  would  come  within  the  meaning  of 
the  act  of  9  Geo.  2,  c.  36.  It  appears  that  there  is  abun- 
dance of  property  to  pay  all  the  legacies,  but  the  pure  i)er- 
sonalty  is  not  sufficient  to  pay  the  charitable  legacies.  U 
therefore  the  case  comes  within  that  statute,  then  the^e^ega- 
cies  must  be  paid  out  of  that  portion  of  the  estate  which  is 
pure  personalty,  and  the  charity  legacies  will  have  to  abate. 

Now  is  this  legacy  within  the  meaning  of  that  statute  ? 
The  testator  gives  "  to  each  of  ten  poor  clergymen  of  the 
208]  Church  of  *England,  whether  holding  benefices  or 
not,  to  be  selected  by  my  friend  Joseph  Butterworth  Owen, 
if  alive,  or  if  dead,  then  by  the  acting  executors  or  execu- 
tor of  my  will,  and  in  his  or  their  judgment  not  holding 
High  Church  or  Puseyite  doctrines,  £200.  '  In  other  words, 
it  is  the  gift  to  ten  clergymen,  because  they  being  poor  re- 
quire it.  There  is  no  doubt  that  his  object  was  to  confer  a 
benefit  on  those  that  required  it,  and  they  were  to  be  selected 
by  Mr.  Owen.  In  one  meaning  of  the  word,  that  is  certainly 
a  charity,  and  so  in  a  certain  sense  wherever  a  legacy  is  given 
it  is  a  charity;  but  it  would  be  carrying  the  doctnne  ot  the 
court  a  long  way  to  say,  that  because  a  legatee  is  to  have  a 
gift  on  account  of  his  being  a  poor  man,  tnat  therefore  it  is 
a  charitable  bequest  within  the  meaning  of  the  Mortmain 
Act.  It  would  be  a  monstrous  injustice  to  hold  this  when 
the  very  object  of  requiring  assistance  is  the  fact  of  a  man 
being  poor.  In  every  case  it  depends  on  whether  there  is  a 
chanty,  which  is  to  continue  for  a  certain  specified  time,  aa 
in  the  case  of  iVa^A  v.  MorUy  T),  where  you  have  not  only- 
old  and  infirm  individuals  ana  people  with  large  and  sick 
families,  but  they  are  to  sustain  a  particular  character  at  a 
particular  time.  Here  I  am  asked  to  treat  the  bequest  aa  if 
poverty  were  the  principal  ground  of  the  gift,  ifothing  is 
more  opposed  to  the  meaning,  in  my  opinion.  It  is  said 
that  because  the  legacies  are  given  to  them  as  poor  men,  that 
therefore  they  cannot  have  it  unless  there  is  enough  of  pure 
personalty  to  satisfy  the  charitable  legacies.     Suppose  the 
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testator  had  said,  "I  give  to  A.,  B.,  and  C,  who  are  poor 
clergymen,"  that  would  not  be  a  charitable  legacy,  but  in 
giving  to  ten  poor  clergymen,  who  are  quite  as  good,  and  of 
the  same  class  of  clergymen  as  those  who  are  not  poor,  it  is 
said  that  is  a  charity.  It  appears  to  me  to  be  just  the  same 
as  if  they  had  been  named,  and  I  do  not  see  on  principle 
that  it  makes  any  difference,  or  why  they  should  not  have' 
it,  because  they  happen  to  be  poor. 

This  is  my  opinion  on  principle ;  but  how  does  it  stand  on 
authority  ?  There  are  several  cases  in  favor  of  my  view  of 
this  question.  There  is  AUorney-Oeneral  v.  Baxter  ('),  re- 
ported on  appeal  as  Attomey-Oeneral  v.  Hughes  ('),  where 
there  was  a  devise  of  moneys  to  be  distributed  among  poor 
ejected  nonconformist  *ministers ;  it  was  there  ordered  [z09 
to  be  paid  out  to  Baxter,  to  be  by  him  distributed  according 
to  the  will,  thus  reversing  the  decision  of  the  court  below. 
The  motive  was,  no  doubt,  charity,  but  it  was  held  not  to  be 
a  charitable  gift.  It  has  been  contended  in  this  case  that 
because  the  motive  is  charity,  therefore  it  is  a  charitable  gift 
within  the  statute ;  but  I  dissent  from  that  argument.  It  is 
not  a  charitable  bequest,  unless  it  is  a  gift  for  the  mainte- 
nance of  a  charity.  It  has  been  suggested  that  in  Brunsdert 
V.  WoolTedqe(^\  the  will  was  m^e  before  the  Statute  of 
Mortmain,  out  it  seems  that  the  decree  was  made  in  1766, 
and  the  statute  was  passed  in  1736.  There  the  bequest  was 
to  his  mother's  poor  relations,  and  that  was  construed  to 
mean  "relations  who  are  poor  and  objects  of  charity,"  and 
the  monejr  was  ordered  to  be  distributed  among  such  of  the 

fioor  relations  of  the  mother  as  Woolredge  should  think  fit. 
f  the  gift  among  poor  relations  had  made  it  a  charity  within 
the  Mortmain  Act,  it  would  have  been  altogether  void.  The 
Master  of  the  Rolls  there  says,  "At  first  1  thought  the  es- 
tates called  Ryders  and  Franklins  had  been  given  to  be  a 
continuing  perpetual  fund  for  the  poor  relations  forever,  as 
was  the  case  of  a  particular  fund  in  Isodc  v.  Defriez  (*),  but 
I  am  satisfied  those  estates  as  well  as  the  rest  are  to  be  sold." 
I  can  find  no  case  which  has  ever  been  decided  in  opposi- 
tion to  this  view,  and  therefore,  on  principle  as  well  as  upon 
authority,  I  decide  that  these  are  general  legacies  and  must 
be  paid  out  of  the  general  estate  of  the  testator. 

March  23.  A  question  was  now  raised  as  to  the  meaning 
and  eifect  of  the  second  codicil. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  Wood^  for  one  of  the  nine- 
teen institutions  which  had  been  selected  by  the  executors 
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as  recipients  of  the  legacies  of  £200  given  by  the  will :  The 
introductory  statement  in  the  codicil  does  not  import  a  con- 
dition. It  IS  a  mere  statement  of  fact  of  the  testator's  belief 
as  to  the  extent  of  his  estate,  and  the  fact  of  the  statement 
being  erroneous  does  not  make  the  gift  invalid.  In  order  to 
210]  make  the  *gift  conditional  there  must  be  some  words 
importing  that  if  the  calculations  are  incorrect  the  gift  is  to 
fail :  In  the  Ooods  of  Dobson  (*) ;  In  the  Ooods  of  Martin  ('). 

The  distinction  is  between  a  statement  of  a  fact  which  turns 
out  to  be  untrue,  as  a  ground  for  giving  or  revoking  a  leg- 
acy, as  in  Campbell  v.  French  (*),  and  a  mere  statement  of  h^ 
lieving  or  having  been  advised  as  to  a  fact,  and  the  belief  or 
advice  turning  out  to  be  erroneous,  as  in  Attorney-Oeneral 
V.  Lloyd  {*) ;  Jarman  on  Wills  Q. 

Mr.  Robinson^  for  other  charities :  The  distinction  between 
the  statement  of  a  fact  and  of  belief  or  advice  as  to  a  fact, 
is  too  well  decided  to  be  disturbed :  Gordon  v.  Gordon  (*). 

Mr.  A.  C.  Humphrey 8y  for  another  charity. 

Mr.  Hemming^  for  the  Attorney-General :  The  pure  per- 
sonalty being  insufficient  for  payment  in  full  of  the  charitable 
legacies  given  by  the  will,  the  question  is  only  one  as  between 
one  charity  and  another.  But  the  point  is  of  importance  as 
involving  a  principle  which  may  be  applicable  in  other  cases, 
and  the  rule  which  has  been  laid  down  in  Attomey-OeneraZ 
V.  Lloyd  ought  to  be  maintained. 

Mr.  BovilT^  Q.C.,  appeared  for  a  legatee  under  the  second 
codicil. 

Sib  R.  Malins,  V.C,  without  calling  upon  any  other  par- 
ties :  I  entertain  a  clear  opinion  as  to  the  proper  construction 
of  this  codicil.  The  testator  has  given  by  his  will  a  number 
of  legacies,  and  amongst  them  a  fund  to  be  divided  between 
the  fioyal  National  Life  Boat  Institution  and  nineteen  other 
charities  to  be  selected  by  his  executors,  and  he  gives  a  g^en- 
eral  direction  for  marshalling  his  estate  between  the  charita- 
211]  hie  and  personal  *legacies,  and  then  having  given  as 
much  to  charities  as  he  thought  his  estate  would  stand,  he 
proceeds  to  divide  the  residue. 

Subsequently  contemplating  his  estate  as  being  of  a  cer- 
tain amount,  and  thinking  tnat  in  that  view  he  ought  to 
increase  the  amount  of  his  charitable  legacies,  he  gives  an 
additional  sum  of  £4,000  "to  the  established  institutions  of 
the  country,"  by  which  expression  he  meant  those  institu- 
tions to  wnich  he  had  before  referred. 

(»)  Law  Rep.,  1  P.  A  D.,  88.  {*)  1  Vea.  Sen..  32. 

(«)  Ibid.,  880.  (*)  8d  Ed.,  p.  170. 

n  3  Yes.,  321.  («)  1  Mer.,  141. 
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Whjr  does  he  give  the  £4,000  more  ?  Because,  as  he  says, 
he  beheves  the  rental  of  his  estate  will  produce  £16,000  to 
£18,000  a  year.  It  is  argued  that  even  if  the  estate  is  less 
than  that  amount,  the  legacy  ought  still  to  be  given,  and  that 
the  question  is  concluded  by  autnoritv.  In  my  opinion,  the 
present  case  is  not  within  any  of  tnose  which  nave  been 
cited ;  because  in  the  cases  cited  the  erroneous  belief  or  ad- 
vice was  as  to  the  existence  or  capacity  of  the  legatee.  But 
it  is  quite  a  different  thing  where  the  erroneous  oelief  is  as 
to  the  extent  of  the  testator's  property.  If  a  testator  said 
he  thought  he  had  £100,000,  and  distributed  his  estate  ac- 
cordingly, and  it  turned  out  that  he  only  had  £20,000,  his 
intention  would  clearly  be  defeated  by  disregarding  the  pre- 
liminary statement. 

The  rule  is  to  find  out  what  the  testator  means,  and  give 
effect  to  his  intention.  Now  what  does  the  testator  mean 
here  ?  When  he  savs  that,  presuming  and  believing  a  cer- 
tain state  of  things,  ne  gives  an  additional  sum  of  £4,000,  on 
what  principle  can  I  say  that  his  belief  did  not  influence 
him  in  making  this  gift,  and  how  can  I  double  the  legacies, 
when  in  fact  the  supposed  state  of  things  was  an  entire 
mistake  ? 

It  is  said  that  the  question  is  concluded  by  authority.  But 
in  my  opinion  not  one  of  the  cases  cited  touches  the  present 
case,  though  the  case  of  Campbell  v.  French  (*)  is  somewhat 
analogous.  The  testator  there  by  a  codicil  revoked  some 
legacies,  giving  his  opinion  that  the  legatees  were  all  dead, 
and  the  fact  turned  out  the  other  way,  and  it  was  held  that 
the  revocation  did  not  take  effect. 

With  regard  to  Attorney-Oeneral  v.  Lloyd  (^\  it  was  a 
very  peculiar  case,  and  I  am  of  opinion  that  if  the  question 
had  turned  *on  the  construction  of  the  first  codicil,  [212 
the  decision  would  have  been  the  other  way.  It  is  perfectly 
clear  that  the  reason  on  which  the  gift  was  made  having 
failed,  the  conditional  gift  would  not  De  good.  Then  came 
the  second  .codicil,  by  which  the  testator  made  an  absolute 
gift  of  the  realty  to  one  person,  and  an  absolute  gift  of  the 
personalty  to  the  charity  to  which  he  had  previously  given 
the  whole,  stating  as  a  reason  for  the  alteration  in  disposi- 
tion, his  having  been  advised  that  a  gift  of  the  realty  would 
have  been  void  under  the  Statute  of  Mortmain.  This  was  a 
mistake,  because  the  will  was  made  before  the  act  of  9  Geo.  2, 
but  the  codicil  was  upheld.  That  does  not  reach  this  case, 
because  here  there  is  no  complete  alternative  gift. 

I  think,  however,  that  if  Attorney-Oeneral  v.  Lloyd  (^) 

(')  8  Ves.,  321.  (*)  1  Yes.  Sen.,  82. 
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had  to  be  decided  now,  the  decision  would  be  the  other 
way. 

The  result  is  that  the  additional  gift  of  the  £4,000  fails 
altogether. 

Solicitors :  Messrs.  Bower  <fe  Cotton:  Messrs.  Merriman  & 
Pike;  Messrs.  Ouvry^  Farrer&Go,;  Messrs.  Raven  &  Brad- 
ley:  Messrs.  Cookson,  Wainewright  &  Pennington;  Messrs. 
JPnitaker  &  WooJbert;  Mr.  H,  T.  Boodle;  Messrs.  NorriSj 
Aliens  &  Carter. 


[Law  Reports,  18  Equity  Cases,  216.] 
V.-C.B.,  April  26,  26,  29;  Not.  21,  22,  24,  26;  Dec.  10,  1878. 

215]  *Heath  V.  Crealock. 

[1870    H.     248.] 

TnuUee  and  Cestui  qm    TruU — Breach  of  Tnut — Mortgage — Priority — Bstoppd— 
PurcKoMefor  Valine  without  Notice — Delivery  ttp  of  T%iU  Deed$ — Secondary  Etidenoe. 

In  1866,  A.  and  B.,  beine"  trustees  of  £7,000,  invested  it  on  mortgage  of  Ireebolda. 
of  which  0.  was  owner.  The  mortgage  was  negotiated  by  B.,  who  was  a  solicitor, 
and  had  for  some  time  been  engaged  in  various  transactions  with  C.  and  acted  for 
him  profesAonally.  The  business  arrangements  of  the  trust,  including  payment  of 
the  income  to  the  eettui  qi*e  trust,  were  carried  on  by  B.,  no  active  part  being  taken 
by  A.,  who  was  a  clergyman,  and  frequently  absent  abroad  for  his  health.  In  1859, 
C,  with  the  knowledge  and  authorization  of  B.,  but  without  the  knowledge  of  A., 
sold  a  portion  of  tlie  mortgaged  property  to  D.  Upon  this  sale  all  notice  of  the 
mortgage  was  suppressed.  "Die  title  deeds  were  handed  to  D.,  and  the  purchase- 
money,  £3,000,  was  received  by  B.,  who  gave  C.  a  receipt  "  for  self  and  co-tmstce," 
promising  to  obtun  A.'s  execution  of  a  reconveyance  on  his  return  to  England.  In 
1870  G.  contracted  to  sell  a  further  portion  of  the  pn^rty  to  £.,  and  in  the  course  of 
the  transaction,  on  pressing  for  a  reconveyance,  was  informed  by  B.,  that  he  had 
misappropriated  the  £8,000.  Upon  the  representation  tliat  C.  had  succeeded  in  sell- 
ing portions  of  the  mortgaged  properties  for  £4,600,  A.,  who  was  wholly  ignorant  of 
the  real  state  of  the  case,  was  induced  by  B.  to  execute — I,  a  conveyance  by  direction 
of  C.  to  £.,  as  purchaser  for  £1,600 ;  and,  2,  a  reconveyance  to  C,  in  consideration  of 
an  alleged  payment  of  £8,000,  of  the  portions  already  sold  to  D.  (to  enable  C,  as  it 
appeared,  to  convey  this  portion  separately  to  a  purchaser). 

Upon  receiving  the  reconveyance,  C.  executed  the  conveyance  and  completed  the 
sale  to  E.,  and  the  purchase-money  (£1,600)  was  handed  over  to  B.,  who  shortly 
afterwards  absconded  with  the  mortgage  deed  in  his  possession : 

I.  Held,  (a),  that  A.  was  entitled  to  have  the  reconveyance  of  1870  cancelled  as  ob- 
tained by  fhhud ;  and,  (6),  that  the  estate  supposed  to  have  been  acquired  by  C.  under 
sach  reconveyance  having  been  destroyed,  tnere  liad  been  no  subseqaent  aoqaisitioa 
of  title  by  C.  so  as  to  perfect  against  A.,  by  estoppel,  the  defective  title  uriiich  D. 
acquired  under  his  purchase  from  C.  in  1869. 

II.  Held,  also  (following  Colyer  v.  Finch  (*) ) ;  that  the  relief  sought  against  D.  being 
to  compel  him  to  redeem  A.'s  prior  mortgage,  or  in  default  to  stand  foredoeed,  the 
doctrine  that  the  court  will  not  interfere  as  against  purchasers  for  value  without  no- 
916]  tice,  did  not  apply;  and  that  upon  the  failure  of  D.  to*redeem,  A.  was  entitled 

(»)  6  H.  L.  C,  905. 
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to  realize  hU  security  (except  as  to  the  part  sold  to  E.  against  whom  the  bill  was 
dismissed)  by  a  sale,  and  to  have  the  title  deeds  in  the  possession  of  D.  delivered  up. 
Secondary  evidence  of  the  mortgage  deed  of  1866  under  tlie  circumstances  ad- 
mitted. 

In  March,  1856,  the  plaintiff,  the  Rev.  Charles  Harbord 
Heath,  and  the  defendant,  William  Swain  Crealock,  were 
appointed  the  trustees  of  certain  funds,  which  they  held  sub- 
ject to  the  trusts  of  a  deed  dated  the  24th  of  February,  1816. 
Of  these  funds  £2,096  11^.  Qd,  had  been  divided  amongst 
the  persons  beneficially  interested,  and  £7,700  was  advanced 
to  the  defendant  Stephens  upon  the  security  of  a  mortgage 
in  fee  simple,  dated  the  24th  of  November,  1856,  of  property 
in  Wales,  of  which  Stephens  was  the  owner ;  the  mortgage 
being  accompanied  by  a  delivery  of  the  title  deeds  to  plain- 
tiff and  Crealock  as  mortgagees.  The  defendant  Crealock 
was  at  that  time  in  practice  as  a  solicitor  at  Aberystwith,  of 
good  repute,  and  in  considerable  practice,  and  being  solici- 
tor in  the  affairs  of  the  trust,  as  well  as  one  of  the  two  trus- 
tees, he  undertook  the  negotiation  of  the  mortgage,  the 
examination  of  the  title,  and  the  preparation  of  the  security. 

The  defendant  Stephens  had  also  been  in  practice  as  a 
solicitor,  and  before  tne  date  of  the  mortgage  there  had  been 
between  himself  and  Crealock  various  pecuniary  and  other 
transactions  which  were  afterwards  continued.  In  respect  of 
these  dealings  an  account  current  was  established  between 
them  ;  various  sums  of  money  having  been  received  by  Crea- 
lock on  account  of  Stephens,  and  payments  made  to  and  on 
his  behalf,  and  the  mortoage  money,  £7,700,  was  carried 
into  this  account,  and  formed  an  item  to  the  credit  of 
Stephens.  Crealock  was  also  employed  by  Stephens  profes- 
sionally, and  during  the  period  over  which  the  account  ex- 
tended he  also  acted  as  his  banker. 

The  amounts  which  from  time  to  time  became  due  in  re- 
spect of  the  interest  on  the  mortgage  debt  were  carried  in 
the  account  to  the  debit  of  Stephens,  and  were  paid  by 
Crealock  on  Stephens'  behalf  to  Major  Bowen,  who  was  en- 
titled as  tenant  for  life  to  that  interest.  Early  in  1859, 
Stephens,  intending,  as  he  stated,  to  pay  off  the  mortgage 
debt,  advertised  the  mortgaged  hereditaments,  with  other 
property  belonging  to  him,  for  sale.  This  intended  public 
sale  *  was  abortive ;  but  Stephens  subsequently  (in  Feb-  [217 
ruary,  1859)  sold  by  private  contract  three  several  portions 
of  the  property  comprised  in  the  mortgage  to  the  defendants, 
Lewis,  JBeavan,  andPugh,  for  sums  amounting  in  the  aggre- 
gate to  £3,080. 

When  the  time  for  completing  the  sales  approached,  Crea- 
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lock,  who  acted  as  solicitor  for  Stephens  in  the  matter,  in- 
formed him  that  as  the  plaintiff  was  somewhere  abroad  great 
delay  would  be  occasioned  by  getting  him  to  join  in  the  con- 
veyances to  the  purchasers,  or  m  a  reconveyance  to  Stephens. 
Accordingly  Stephens,  as  he  stated,  believing  these  state- 
ments to  be  true,  and  it  being  important  to  avoid  any  delay, 
agreed  with  Crealock  that  the  sales  should  be  completed 
without  disclosing  the  existence  of  the  mortgage,  ana  that 
he  (Stephens)  should  execute  simple  conveyances  to  the  pur- 
chasers as  if  he  were  entitled  in  fee  simple  free  from  incum- 
brances, and  that  he  would  not  take  a  reconveyance  from 
the  plaintiff  and  Crealock  until  the  whole  of  the  mortgage 
debt  was  paid  off.  The  usual  inquiries  were  made  on  benalf 
of  the  purchasers  as  to  the  existence  of  any  incumbrances 
affecting  the  property  contracted  to  be  sold,  and  the  reply 
returned  by  Crealock  as  solicitor,  and  on  behalf  of  Stephens, 
was,  ^'  Not  that  I  am  aware  of." 

The  title  deeds,  which  had  remained  in  the  possession  of 
Crealock,  as  solicitor  to  the  trustees,  were  by  him  given  up 
to  Stephens,  who  was  thereby  enabled  to  deduce  an  osten- 
sibly good  title,  free  from  incumbrances,  to  the  several  por- 
tions so  sold ;  and  upon  the  completion  Stephens  delivered 
such  title  deeds  to  the  purchasers,  in  whose  possession  they 
still  were. 

The  purchase-money,  £3,080,  was  paid  to  Crealock,  who 
gave  Stephens  a  receipt  in  the  following  form  : 

"  London,  23d  February,  1859. 

"  Received  of  T.  K.  Stephens  the  sum  of  £3,080,  on  ac- 
count of  and  in  part  discharge  of  the  principal-money  of 
£7,700,  due  to  us  on  mortgage  of  Mr.  Stephens'  estate,  and 
we  undertake  on  payment  of  the  balance  to  release  and  re- 
convey  the  parts  thereof  called  (naming  them),  when  re- 
quired by  Mr.  Stephens,  his  heirs,  executors,  administrators 
and  assigns,  free  from  all  mesne  incumbrances. 

"  For  self  and  co- trustee. 

"Wm.  Swain  Crealock." 
218]  *Stephen8,  after  the  23d  of  February,  1859,  paid  Crea- 
lock interest  on  the  balance  only  of  the  mortgage  debt 
(£4,620)  until  1870,  while  Crealock,  who  had  received  and 
appropriated  to  his  own  purposes  the  £3,080,  continued  to 
pay  Major  Bowen  (the  cestui  que  trust)  the  full  amount  of 
interest  on  the  £7,700.  Under  these  circumstances  the 
plaintiff,  who  was  for  a  considerable  period  absent  abroad, 
nad  no  knowledge  whatever,  or  suspicion,  of  what  had  taken 
place,  and  until  the  absconding  of  Crealock  in  September, 
1870,  had  neither  knowledge  nor  notice  of  any  circumstance 
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leading  him  to  believe  or  suspect  that  the  mortgage  security 
had  been  in  any  degree  imperilled  or  affected. 

Stephens,  as  he  stated  by  his  answer,  continued  to  pay 
interest  upon  the  £4,620,  without  the  slightest  thought  or 
suspicion  that  the  plaintiff  had  not  been  iniormed  that  £3,080 
of  the  mortgage  debt  had  been  paid  off,  or  that  the  money 
had  not  been  reinvested  by  Crealock  in  the  joint  names  of 
plaintiff  and  himself. 

In  November,  1864,  Stephens,  in  writing  to  ask  Crealock 
whether  he  and  his  co-trustee  would  have  any  obiection  'Ho 
take  up  the  principal  and  interest  to  the  next  half-yearly 
day  of  payment"  (24th  of  May,  1865),  for  the  first  time 
made  inquiry  if  the  amount  paid  off  had  been  indorsed  upon 
the  mortage  deed.  Crealock  wrote  back  that  speaking 
from  memory  he  believed  the  memorandum  referred  to  by- 
Stephens  was  at  the  time  indorsed  on  the  mortgage  deed, 
and  that  unless  Stephens  had  any  very  particular  object  in 
their  receiving  the  money  next  May,  neither  Major  feowen 
nor  Heath  would  wish  the  security  to  be  changed  if  it  could 
be  helped. 

In  1865  a  small  portion  of  the  property  comprised  in  the 
mortgage,  was  taken  by  the  Central  Wales  Railway  Com- 
pany, lor  which  they  agreed  to  give  £10  compensation.  On 
this  occasion  Stephens  suggested  in  a  letter  to  Crealock  the 
propriety  of  preparing  a  reconveyance  of  the  property  on 
which  the  mortgage  money  had  been  paid  off  and  sending  it 
to  plaintiff  for  execution.  Crealock  took  no  notice  of  the 
suggestion,  and  the  matter  was  allowed  to  drop.  The  mat- 
ter was  again  referred  to  by  Stephens  in  the  summer  of  1867, 
and  Crealock  promised  to  obtain  the  reconveyance  when 
plaintiff  came  back  to  England ;  but,  according  to  Stephens' 
statement,  not  receiving  any  intimation  of  the  return  of  the 
plaintiff  to  England,  *and  not  thinking  that  there  was  [219 
any  danger  or  impropriety  in  not  obtaining  the  reconvey- 
ance, "  i  (Stephens)  did  not  prepare  the  draft  of  it,  but  al- 
lowed the  subject  again  to  drop." 

In  December,  1869,  Stephens  agreed  to  sell  to  William 
Price  for  £1,60()  another  portion  of  the  property  comprised 
in  the  mortgage.  Though,  as  he  admitted  in  his  answer,  he 
would  have  been  glad  ii  the  facts  of  the  mortgage  to  plain- 
tiff and  Crealock  could  have  been  still  suppressed,  as  it  had 
been  on  the  occasion  of  the  purchases  m  1858-9,  he  was 
afraid  that  he  might  incur  some  risk  under  22  &  23  Vict, 
c.  a5,  s.  24,  and  23  &  24  Vict.  c.  38,  s.  8  (providing  that  any 
vendor  or  mortgagor  concealing  from  the  purchaser  or  mort- 
gagee any  settlement,  det^d,  will,  or  instrument  material  to 
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the  title,  or  any  incumbrance,  should  be  deemed  guilty  of  a 
misdemeanor,  and  punishable  accordingly),  if  he  again  sup- 
pressed the  fact  of  the  mortgage ;  and  accordingly  he  wrote 
to  Crealock  pressing  him  to  obtain  the  execution  of  a  recon- 
veyance by  Heath,  and  the  signature  of  a  receipt  acknowl- 
edging the  receipt  not  only  of  the  £1,500,  the  price  of  the 
portion  contracted  to  be  sold  to  Price,  but  of  £3,080  previ- 
ously paid  by  Stephens. 

On  the  4th  of  March,  Crealock  wrote :  "  You  will  remem- 
ber when  you  wished  to  sell  the  former  farms  that  I  ex- 
plained to  you  that  I  should  have  to  reinvest  the  noioney 
until  such  time  as  you  would  be  paying  off  the  balance  of 
the  mortgage,  as  I  could  not  arrange  to  sever  the  amount. 
I  have  on  the  present  occasion  had  great  difficulty  in  getting 
the  parties'  consent  to  receive  this  £1,600  now  on  account 
without  the  residue,  and,  indeed,  it  is  only  on  the  under- 
standing that  the  balance  of  the  mortgage  shall  be  all  paid 
uj)  by  the  1st  of  next  August  that  they  agree  to  reconvey 
this  portion  now ;  I  have,  therefore,  to  carry  out  this  under- 
standing so  far,  called  in  £3,080  received  from  you  and  rein- 
vested by  me,  and  this  will  be  ready  to  be  paid  over  to  the 
parties  interested  by  the  middle  of  July,  at  which  time  those 
farms  which  were  sold  for  the  amount  had  better  be  recon- 
veved  by  myself  and  Heath  to  you,  and  in  the  meantime  it 
will  be  necessary  for  you  to  make  arrangements  for  getting 
the  balance  together,  either  by  transfer  or  new  mortgage,  or 
a  sale  of  portion  of  the  remaining  property.  There  will  be 
£3,120  to  make  up,  and  I  should  thmk  you  might  easily  be 
able  to  sell  the  two  Radnorshire  farms  for  sufficient  to  cover 
220]  that  *amount.  I  have  pushed  tliis  off  as  long  as  I  pos- 
sibly could,  but  during  the  last  few  weeks  I  have  had  great 
difficulty  in  getting  the  cestuis  que  trust  to  listen  to  any  fur- 
ther delay  in  having  the  mortgage  realized.  I  have  told 
them  that  you  have,  to  comply  witn  their  wishes,  contracted 
for  the  sale  of  other  properties  comprised  in  the  security,  at 
the  values  stated  in  the  valuation  thereof,  amounting  to 
£3,080,  which  will  be  certainly  paid  to  them  before  the  1st 
of  next  August,  and  that  you  will  use  every  endeavor  to 
provide  the  balance  in  the  meantime,  if  they  will  let  the 
matter  stand  over  until  then.  It  won't  do,  therefore,  for  me 
now  to  send  the  form  of  receipt  you  propose  for  Heath's  sig- 
nature, and  for  same  reason  it  was  I  varied  the  form  of  re- 
cital in  the  conveyance.  At  present  nothing  appear-s  in  tliis 
transaction  to  show  that  the  mortgage  to  us  does  include  the 
farms  previously  sold,  as  these  did  not  appear  in  the  abstract 
to  Bird's  farm;  and  if  it  should  not  be  called  for  before 
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completion,  nothing  would  have  been  mentioned  on  the  sub- 
ject I  will  make  out  and  send  you  my  charges  in  the  mat- 
ter as  desired.  You  will  of  course  arrange  for  the  sum  of 
£1,500  being  paid  over  to  us  clear^  as  that  is  the  sum  I  have 
named  to  the  cestuis  que  trusts  And  again,  on  the  2d  of 
August,  1870,  Crealock  wrote  to  Stephens:  ''The  cestuis 
que  trust  have  not,  as  yet,  received  either  the  £3,080  or  the 
£1,500 — ^and  if  you  carry  out  your  present  intention  of  not 
sending  me  the  conveyance  to  get  executed  to  you,  I  don't 
see  how  they  are  likely  to  get  either  of  them. 

About  the  time  when  the  tenant  for  life  died  (1866),  on  the 
plaintiffs  refusing  any  further  extension  of  time,  Crealock 
had  represented  to  him  that  Stephens  was  desirous  of  selling 
the  properties  comprised  in  the  mortgage  security,  and  of 
doing  so  to  advantage,  by  putting  up  the  property  from 
time  to  time  for  sale  in  portions ;  ana  in  this  year  (1870) 
Crealock  represented  to  the  plaintiff  that  Stephens  had  suc- 
ceeded in  selling  a  part  of  the  mortgaged  property  for 
£3,080,  and  another  part  for  £1,500,  and  that  he  was  desir- 
ous of  having  reconveyed  to  himself  the  several  portions  so 
sold  upon  payment  of  the  several  sums  in  part  discharge  of 
the  mortgage  debt.  Two  deeds  were  accordingly  prepared 
for  the  purpose  of  effecting  this  object,  and  were  sent  by  the 
plaintifrs  then  solicitors,  Messrs.  fiudd  &  Son,  to  the  plain- 
tiff *for  execution  by  him,  one  being  a  conveyance  by  [221 
the  direction  of  Stephens  to  a  purchaser  (Price)  for  £1,500 ; 
the  other  being  a  reconveyance  to  Stephens  in  consideration 
of  £3,080  alleged  to  be  paid  by  him  in  respect  of  several 
small  properties  comprised  in  the  mortgage  deed,  to  enable 
him,  as  it  appeared,  to  convey  them  separately  to  a  pur- 
chaser or  purchasers.  The  plaintiff  executed  these  deeds 
and  sent  them  to  Crealock  on  or  before  the  22d  of  August, 
1870.  Messrs.  Budd,  plaintiff's  solicitors,  on  the  23d  of 
August,  1870,  wrote  to  Crealock  suggesting  that  the  moneys, 
the  consideration  for  these  reconveyances,  should  be  paid 
into  a  ioint  account,  in  the  names  of  plaintiff  and  Crealock, 
until  tney  could  be  distributed  among  the  cestuis  que  trust 
interested  in  them.  The  nionev  not  naving  been  paid  as 
had  been  expected,  the  plaintiff^^s  solicitors  pressed  Urealock 
to  complete  the  matter,  and  threatened  a  journey  to  Aberyst- 
with,  to  attend  on  behalf  of  the  plaintiff  the  completion  of 
the  sales,  and  see  to  the  appropriation  of  the  money.  Crea- 
lock continued  to  make  various  excuses  for  the  delay,  and 
expressed  his  willingness  that  the  purchase-moneys,  as  soon 
as  received,  should  be  paid  into  a  deposit  account  in  the 
names  of  plaintiff  and  himself,  until  the  distribution  was 
9  Eng.  Rep.  96 
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effected,  or  that  Messrs.  Budd  should  attend  the  completioQ 
of  the  purchases.  In  the  meantime  Stephens,  having  been 
informed  by  Crealock  that  the  plaintiff  had  executed  the 
conveyance  and  reconveyance,  wished,  according  to  his 
answer,  "  to  satisfy  myself  by  other  evidence  than  Crealock' s 
statement  that  the  plaintiff's  signatures  to  those  deeds  were 
genuine,"  and  on  the  27th  of  August  sent  his  son  to  see  the 
plaintiff  at  Bucknall,  in  Staffordshire,  and  inquire  of  him  if 
he  had  signed  the  deeds.  The  plaintiff,  who  was  unable  to 
understand  the  object  of  this  inquiry,  told  the  son  that  he 
had  executed  the  deeds  and  forwarded  them  to  Crealock.  No 
further  inquiry  was  made  of  the  plaintiff  by  Stephen's  son, 
and  it  did  not  appear  that  he  had  been  instructed  to  do  so. 
On  the  same  day  Stephens  wrote  to  Crealock,  demanding 
the  delivery  to  him  of  the  reconveyance.  Crealock  replied 
that  the  reconveyance  would  not  leave  his  possession  until 
the  accounts  between  them  were  settled.  On  the  29th  of 
August  Stephens  threatened  Crealock  that  he  would  write 
to  Mr.  Heath,  "to  explain  the  cause  of  this  delay,  and  this 
222]  will  naturally  lead  to  my  going  into  all  the  *particulars 
attending  the  case."  Crealock  replied,  "If  you  do  it  will 
eimplv  end  in  this — that  instead  of  my  being  able  to  hand 
you  tne  deed,  or  the  cestuis  que  trust  the  money,  I  must 
return  Mr.  Heath  the  deed  and  call  my  creditors  together, 
and  you  must  take  your  chance  with  the  rest." 
Stephens  thereupon  sent  his  son  down  to  Aberystwith  to 

get  the  reconveyance  from  Crealock.  Young  Stephens  saw 
Irealock  on  the  2d  of  September.  During  this  interview 
Crealock  explained  his  position,  and  that  he  had  lost  in  spec- 
ulations the  £3,080  paid  oy  Stephens  in  1859,  and  a  good  deal 
more,  including  a  sum  of  £700  owing  to  Stephens.  Young 
Stephens  said  he  would  not  allow  Price's  purchase  to  be 
completed  until  his  father  got  the  reconveyance.  Ultimately, 
however,  young  Stephens  agreed,  on  his  father's  behalf,  not 
to  attempt  to  enforce  payment  of  the  debt  of  £700,  for  which 
a  fresh  promissory  note  was  given,  except  in  certain  contin- 
gencies, and  to  allow  Crealock  £100,  such  sum  being  in- 
tended to  cover  every  claim  for  costs  relating  to  anything 
done  or  thereafter  to  be  done  by  Crealock  in  connection  with 
any  of  Stephens'  property  in  mortgage  to  Major  Bowen's 
trustees  or  otherwise.  The  reconveyance  was  then  handed 
over  to  young  Stephens  by  Crealock,  and  Price,  who  was 
waiting  outside,  was  called  in  and  completed  his  purchase, 

Eaying  his  purchase-money  (£1,500)  to  Crealock,  who  handed 
im  his  conveyance  (already  executed  by  Stephens)  and 
some  title  deeds.     The  21st  of  September  was  appointed  by 
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Crealock  as  the  day  on  which  he  would  attend  in  London 
to  complete  the  transaction.  The  plaintiff  came  np  to  Lon- 
don to  meet  him,  bnt  Crealock  did  not  keep  his  appoint- 
ment. On  the  same  day  however,  a  Mr.  Tweed,  as  the  agent 
of  Crealock,  called  on  Messrs.  Bndd  and  told  them  that 
he  had  absconded,  handing  them  the  following  written 
statement : 

"In  February,  1859,  Mr.  Stephens  applied  to  sell  a  por- 
tion of  his  property,  and  a  part  was  sold  for  £3,080.  The 
vendor  was  Mr.  Stephens  alone,  but  the  money  was  received 
by  Mr.  Crealock,  and  invested  by  him  in  his  own  name  on 
various  securities,  and  ultimately  lost.  The  interest  was 
regulariy  loaid  by  Mr.  Crealock.  The  second  sale  was  com- 
pleted 2a  September,  and  the  purchase-money  (£1,500)  was 
received  by  Mr.  Crealock.     Mr.  Crealock' s  proposal  is  to 

five  Mr.  Heath  a  bond  for  £4,900,  the  amount  due  *by  [223 
im  to  the  trust  estate,  and  to  pay  interest  thereon  at  the 
rate  of  4  per  cent,  per  annum,  and  to  hand  over  a  policy  in 
the  Economic  Insurance  Company  for  £6,000  as  a  collateral 
security,  and  to  hand  over  all  the  deeds  in  his  possession 
relating  to  the  estate,  and  to  be  released.  The  security  for 
the  £3,100  still  due  is  by  Mr.  Stephens  stated  to  be  ample." 

On  the  22d  of  September  Crealock,  from  his  retreat  at 
Ostend,  addressed  a  long  letter  to  Tweed,  which  repeated  in 
greater  detail  the  substance  of  the  above  statement,  and  the 
terms  on  which  alone  he  was  prepared  to  treat,  stating  that 
"until  my  release  from  the  trust  and  all  past  liabilities 
thereof,  except  so  far  as  the  provision  or  payment  of  interest 
and  premium  on  policy  to  secure  the  principal  debt,  is  handed 
in  exchange  to  me  for  same,  not  one  shred  of  parchment  will 
leave  the  custody  in  which  they  now  are  in.  Of  course  I 
have  not  left  them  at  my  office ;  it  would  be  hardly  likely  I 
should  do  that." 

Under  these  circumstances  the  plaintiff  had  filed  his  bill 
against  Crealock  and  Stephens ;  Lewis,  Beavan  and  Pugh 
(tne  purchasers  in  1859) ;  and  Price,  the  purchaser  in  1870, 
charging  that  his  signature  to  the  deed  of  reconveyance  was 
obtained  from  him  by  Crealock  bv  fraud,  and  that  Stephens 
was  a  party  to  such  fraud,  and  alleging  that  the  connection 
of  Stephens  with  the  frauds  committed  by  Crealock  was 
evidenced  by  his  joining  Crealock  in  concealmg  the  evidence 
of  the  mortgage  upon  the  alleged  sale  in  1859,  and  by  his 
sending  his  son  in  August,  1870,  to  inquire  whether  the  deeds 
of  conveyance  and  reconveyance  had  been  executed  by  the 
plaintiff ;  and  charging  that  he  (the  plaintiff)  was  entitled  as 
against  Stephens,  and  all  persons  claiming  under  him  (who 
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either  directly  or  indirectly  through  their  solicitors  had  no- 
tice of  the  mortgage  security),  to  require  that  no  portion  of 
the  property  still  subject  to  the  mortgage  security  should  be 
redeemed  except  upon  the  terms  of  payment,  as  well  of  all 
such  moneys  as  might  not  have  been  paid  off  to  Crealock 
from  time  to  time  py  means  of  the  frauds  referred  to,  as 
also  of  all  such  moneys  as  had  through  the  collusion  of  Ste^ 
phens  come  to  the  hands  of  Crealook  without  the  knowledge 
of  the  plaintiff,  and,  in  particular,  that  the  £3,080,  and 
£1,600  (allowed  by  Stephens  to  pass  into  Crealock' s  hands), 
224]  were  still  a  charge  *upon  the  property  now  comprised 
in  such  security.  All  knowledge  of  the  transactions  or  18o9, 
and  any  authority  to  Crealock  to  receive  the  £1,500  in  1870, 
were  distinctly  denied  bv  the  plaintiff.  The  relief  prayed 
by  the  bill  was  (1)  that  tne  deed  of  reconveyance  to  Stephens 
of  the  property  stated  to  have  been  sold  in  1859  might  be 
ordered  to  oe  delivered  up  to  be  cancelled ;  (2)  that  Stephens 
might  be  ordered  to  hand  over  the  same,  and  be  restrained 
from  passing  the  said  deed  to  the  alleged  purchasers  of  the 
property  comprised  therein,  or  any  person  claiming  under 
them,  and  from  passing  to  such  purchasers,  &c.,  the  legal 
estate  affected  to  be  dealt  with  by  such  reconveyance,  and 
from  dealing  with  such  deed  in  any  manner  detrimental  to 
the  interests  of  the  plaintiff  as  mortgagee  and  owner  of  the 
legal  estate  comprised  in  such  deed  ;  (3)  a  declaration  that 
Stephens  had  not  discharged  himself  of  his  liability  to  pay 
to  the  plaintiff  the  £3,080  and  £1,500,  but  was  still  liable 
under  his  mortgage  deed  of  the  24th  of  November,  1856,  to 
pay  such  sums,  and  all  interest  thereon,  and  a  declaration 
that  the  said  sums  were  still  a  charge  upon  the  properties 
comprised  in  the  mortgage  security,  and  that  the  properties 
alleged  to  be  comprised  m  the  reconveyance,  and  the  prop- 
erty alleged  to  have  been  sold  to  Price,  were  still  subject  to 
the  said  mortgage  security ;  (4)  an  account  of  principal  and 
interest  due  on  the  mortgage  security,  and  in  default  of  pay- 
ment by  defendants  otner  than  Crealock,  a  foreclosure; 

(5)  that  upon  redemption  all  proper  directions  be  given  for 
vesting  in  the  redeeming  defendants  any  estate  still  remain- 
ing vested  in  Crealock  in  the  properties  redeemed;    and 

(6)  that,  upon  foreclosure,  the  defendants  Lewis,  Bea.van, 
i^ugh,  and!^  Price,  might  be  ordered  to  deliver  up  to  the 
plaintiff,  or  as  the  court  should  direct,  all  deeds  and  writings 
in  their  custody  or  power  relating  to  the  properties  comprisSi 
in  the  mortgage  security. 

The  defendant  Crealock  had  not  returned  within  the  juris- 
diction, and  the  mortgage  de('d  of  November,  1856,  was  still 
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in  his  possession.  He  had  put  in  an  answer  admitting  the 
receipt  and  misappropriation  of  the  money  in  1859  and  1870, 
but  exonerating  Stephens  (who  was,  as  far  as  he  knew  or 
believed,  in  utter  ignorance  of  his  dealings  with  the  money) 
from  all  participation  in  the  breaches  oi  trust  complained 
of  in  the  bill ;  and  also  stating  that  *the  conveyances  [225 
to  the  purchasers  in  1859  were  executed  by  Stephens  wholly 
on  the  faith  of  his  (Crealock's)  undertaking  to  procure  a  re- 
conveyance of  the  property,  and  his  explanations  of  the 
impossibility  of  then  obtaining  it  from  the  plaintiffs  absence 
abroad ;  and  that  although  Stephens  had  joined  in  conceal- 
ing from  the  purchasers  tne  existence  of  the  mortgage,  it  was 
done  without  any  fraudulent  intention  on  his  part  towards 
the  plaintiff. 

The  other  defendants  had  all  put  in  answers,  and  as  the 
nature  of  their  defence  will  sufficiently  appear  from  the  ar- 
guments and  the  judgment,  it  will  be  sufficient  to  state  that 
the  purchasers  of  1869  and  1870  insisted  upon  their  title  as 
purchasers  for  value  without  notice,  and  the  protection  af- 
lorded  by  the  court  to  persons  in  that  position;  that  the 
plaintiff  was  by  his  own  act  and  deed  estopped  from  deny- 
ing the  receipt  of  the  purchase-money  and  tne  execution  of 
the  deeds  of  conveyance  and  reconveyance,  and  that  if  fraud 
had  been  committed,  as  alleged  bv  the  plaintiff,  that  he 
himself,  by  his  own  gross  and  culpable  neglect,  and  his  mis- 
placed confidence  in  his  co-mortgagee,  had  largely  contribu- 
ted to  that  fraud,  and  that  he,  rather  than  the  purchasers, 
who  were  wholly  innocent,  must  suffer  for  it. 

Stephens  insisted  that  the  charges  made  against  him  by 
the  bill  that  he  had  been  a  party  to  Crealock's  frauds,  that 
he  obtained  a  fictitious  credit  from  Crealock  and  paid  him 
a  price  for  getting  a  false  receipt,  and  that  he  colluded  or 
combined  with  him  for  the  purpose  of  deceiving  the  plain- 
tiff and  the  purchasers,  were  untrue  and  unjustifiable.  He 
also  relied  upon  the  receipt  given  by  Crealock  in  1869,  and 
that  signed  by  the  plaintiff  m  1870,  as  valid  and  effectual 
4ischarge8  for  the  amounts  mentioned  therein. 

Mr.  Say,  Q.C.,  and  Mr.  BedweU^  for  the  plaintiff:  Ste- 
phens had  full  knowledge  of,  and  deliberately  concurred  in, 
the  fraud  practised  by  Crealock,  and  cannot  avail  himself, 
or  the  purchasers  from  him,  of  the  legal  estate  which  was 
fraudulently  obtained  from  the  plaintiff  by  means  of  the 
reconveyance ;  and  he  is  a  bare  trustee  of  that  legal  estate 
for  the  plaintiff.  His  payment  to  Crealock,  one  of  two  trus- 
tees, made  not  only  without  any  authority  from  the  plain- 
tiff, the  other  trustee,  but  with  knowledge  *that  the  [226 
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plaintiff  was  ignorant  of  the  transaction,  is  not  such  a  pay- 
ment as  will  discharge  him  from  the  mortgage  debt :  Wdb 
V.  Ledsamr).  With  respect  to  the  defendants  Lewis, 
Bevan,  and  Jrugh,  who  purchased  from  Stephens  in  1859, 
and  claim,  as  purchasers  for  value  without  notice,  to  be  en- 
titled to  hold  the  deeds  then  handed  over  to  them,  as  a  pro- 
tection against  the  plaintiff's  claim,  we  Bay  that  as  those 
deeds  were  fraudulently  handed  over  by  Crealock  in  breach 
of  his  trust,  the  defendants  (who  have  not  acquired  the  l^al 
estate)  are  not  entitled  to  derive  any  benefit  from  that  fraud, 
or  to  retain  possession  of  the  deeds  against  the  plaintiff 
claiming  under  his  prior  legal  mortgage,  and  representing 
the  cestuis  qiie  trust:  Thorpe  v.  Holdsworth (') ;  ifewton  v. 
Newton  ("). 

Mr.  Mscher^  Q.C.,  and  Mr.  TF.  Barber^  for  Stephens: 
The  charges  raised  by  the  bill  against  Stephens,  oi  com- 
plicity and  concurrence  in  Crealock' s  fraud,  are  not  sus- 
tained by  the  facts  of  the  case.  He  has  been  equallv 
victimized.  He  has  paid  the  mortgage  debt,  and  though 
guilty  of  negligence,  his  negligence  has  not  been  of  such  an 
extent  as  to  amount  to  constructive  fraud  within  the  rule 
laid  down  in  Evans  v.  BickneU  (*).  In  the  absence  of  fraud 
on  the  part  of  Stephens,  or  knowledge  of,  or  participation 
in  Crealock' s  breach  of  trust,  the  receipt  given  by  Crealock 
for  himself  and  his  co-trustee  for  their  joint  debt  binds  the 
plaintiff,  and  operates  pro  tarda  as  a  good  discharge  to 
Stephens  of  the  mortgage  debt.  At  law  payment  to  one  of 
two  joint  creditors  and  production  of  such  a  receipt  is  a 
good  discharge  as  to  both :  Husband  v.  Davis  (*) ;  without 
alleging  any  authority  from  the  other  to  receive  the  money: 
Walkbce  v.  Kelsall{).  Either  of  the  two  trustees  had  a 
right  to  receive  the  money,  and  Stephens  is  effectually  dis- 
charged in  this  court  as  well  as  in  a  court  of  law :  Charlton 
V.  Barl  of  Durham  {'). 

As  to  the  £1,500,  we  rely  upon  the  receipt  signed  by  the 
plaintiff  and  the  reconveyance. 

227]  *Mr.  Amphlett^  Q.C.,  and  Mr.  Crossley,  forBeavan 
and  the  executors  of  Lewis  (two  of  the  purchasers  in  1869) : 
Having  purchased  for  valuable  consideration,  without  notice 
of  plaintiff's  mortgage,  from  Stephens,  who  was  in  posses- 
sion with  an  apparently  good  title  in  fee  simple,  we  are  en- 
titled to  avail  ourselves  of  every  honest  defence,  however 

(>)  1  K.  A  J.,  885.  (»)  10  C.  B.,  645. 

O  Law  Rep.,  7  Eq.,  189.  («)  7  M.  A  W.,  264. 

(»)  Ibid.,  4  Ch.,  148.  O  Law  Rep.,  4  Ch.,  488. 

(*)  6  Ves.,  174,  191. 
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technical.  The  root  of  the  plaintiffs  case  is  a  mortgage 
executed  by  Stephens,  but  the  mortgage  deed  is  not  pro- 
duced, and  there  is  no  proof,  either  by  evidence  or  by  ad- 
missions, that  such  a  mortgage  was  ever  executed.  It  is 
alleged  that  the  deed  is  in  the  possession  of  Crealock,  but 
what  evidence  is  there  of  any  steps  taken  to  procure  it,  or 
that  Crealock  is  unwilling  to  produce  it  ?  There  being, 
therefore,  no  conclusive  evidence  of  the  impossibility  of  pro- 
ducing, or  proving  the  loss  of  the  original  document,  secon- 
dary evidence  of  its  contents  cannot  be  admitted.  But 
assuming  that  secondary  evidence  is  admissible,  what  evi- 
dence is  there  of  the  accuracy  of  the  copy  which  is  tendered  ? 
and  being  a  mere  copy  of  a  copy  it  is  no  evidence  of  the 
missing  original  document :  Tayior  on  Evidence  (*) ;  Roscoe 
on  Evidence  (').  Nor  is  the  reconveyance  any  evidence  of 
the  mortgage,  which  is  not  produced,  as  against  the  defen- 
dants, who  were  not  parties  to  it,  and  therefore  were  not 
bound  by  the  recitals  therein  contained. .  But  if  held  bind- 
ing on  the  defendants,  then  the  recitals  that  the  plaintiff  has 
received  the  mortgage  money,  and  the  receipt  for  it  signed 
by  him,  are  no  less  binding  upon  him. 

There  is  no  evidence  of  any  trust  affecting  the  money, 
and  the  plaintiff  and  CrealocK  must  be  regarded  as  mere 
joint  tenants  equally  entitled  to  the  money.  So  far,  there- 
fore, as  Crealock' 9  moiety  is  concerned,  the  plaintiff  cannot 
recover. 

We  rely  on  our  title  as  bona  fide  purchasers  for  value 
without  notice,  who,  according  to  the  well-established  doc- 
trine of  equity,  will  not  be  deprived  of  any  advantage  they 
have  gained  by  the  possession  of  the  deeds  or  otherwise,  and 
against  whom  the  court  will  not  "stir  to  give  any  assist- 
ance" :  Head  v.  jEgerton{*);  Walwyn  v.  £ee{*) ;  in  which 
case  the  only  difficulty  pressing  upon  Lord  Eldon  was  that 
the  plaintiff,  who  there  sought  discovery  and  delivery  of  the 
title  deeds  of  an  estate  mortgaged  by  his  father,  *had  [228 
got  possession,  but  the  ultimate  decision  was  that  against  a 
purchaser  for  valuable  consideration  without  notice  this 
court  gives  no  assistance.  This  protection  has  been  ex- 
tended to  the  case  of  a  purchaser  oi  an  equity  only,  who  is 
equally  entitled  ''by  way  of  defence  to  avail  himself  of  the 
character  of  purchaser  without  notice,  and  to  have  the  bill 
dismissed  against  him,  though  the  next  hour  he  may  be 
turned  out  of  possession  by  the  legal  title"  :   Bowen  v. 

(»)  §  497.  (»)  8  P.  Wms.,  280. 

(*)  Page  15.  (♦)  9  Ves.,  24. 
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Evans  {').  Again,  in  Joyce  v.  De  Moleyns(^\  Lord  St 
Leonards  says :  '*  The  defence  of  a  purchase  for  value  with- 
out notice  is  a  shield  as  well  against  a  legal  as  an  equitable 
title ;  ...  in  this  court  they  have  a  right  to  say  that  they 
ought  not  to  be  compelled  to  deliver  up  the  deeds,  as  they 
obtained  them  bona  fide  and  without  notice." 

This  application  by  Lord  St.  Leonards  to  the  case  of  a 
merely  equitable  title  of  the  protection  afforded  by  the  plea 
of  purchase  for  value  without  notice,  though  questioned, 
has  never  yet  been  overruled :  Frazer  v.  Janes  (') ;  Attor- 
ney-General  v.  Wilkins  (*) ;  and  has  been  expressly  recog- 
nized in  the  House  of  Lords  in  Colyer  v.  Fiifich  (*) ;  where 
Lord  Cran worth  says  that  '*  the  principle  on  which  the  court 
j)rotects  a  purchaser  for  valuable  consideration  without  no- 
tice is  not  confined  to  the  case  of  a  purchaser  for  valuable 
consideration  who  has  ffot  the  legal  estate.  ...  It  may  be 
that  he  has  not  the  legal  estate,  but  that  will  be  quite  unim- 
portant as  to  a  court  of  equity  interfering  or  refusing  to 
interfere."  Again,  in  Hum  v,  EVnies^\  a  decree  for  fore- 
closure having  been  made  against  a  subsequent  purchaser 
without  notice,  at  the  suit  oi  the  prior  mortgagee  Q,  that 
part  of  the  decree  by  which  the  deeds  were  ordered  to  be 
delivered  up  to  the  mortgagee  was  reversed:  Thorpe  v, 
Holdsworth  (■) ;  where  the  defendants  were  ordered  to  pro- 
duce the  deeds  in  their  custodv  for  the  purposes  of  a  sale  of 
a  moiety  of  the  property,  in  wnich  they  were  not  interested, 
only  shows  that  Vice-Chancellor  Giflard,  though  he  consid- 
ered himself  bound  by  Wallwyn  v.  Lee{*)y  and  Joyce  v. 
De  Moleyn^  (*•),  would  not,  if  the  matter  had  been  res 
229]  iniegray  have  extended  the  rule  to  equitable  *inteT- 
ests.  So  in  Newton  v.  Newton  (")  the  rule  Was  not  disputed, 
but  it  was  held  not  to  apply  to  a  case  where  the  i)erson  pro- 
posing to  create  th^  charge  was  a  mere  stranger,  and  had  no 
interest  whatever  in  the  subject  matter  which  he  purported 
to  charge. 

[The  VicE-CnANCELLOR  referred  to  Oibson  v.  Ooerbury{^^\ 
where  it  was  held  that  the  assignees  of  a  bankrupt  could  not 
recover  in  trover  a  policy  of  assurance  eflfeited  by  the  bank- 
rupt, and  deposited  by  him  before  his  bankruptcy  with  the 

(»)  1  J.  &  Lat.  178,  264.  («)  Law  Rep.,  7  Eq.,  189. 

(«)  2  Ibid.,  874,  877,  879.  (•)  9  Ves.,  24. 

(»)  17  L.  J.  (Ch.),  863.  (")  2  J.  A  Lat,  874. 

(♦)  17  Beav.,  285.  (")  Law  Rep.,  6  Eq.,  136;  Ibid.,  4  Ct, 

(»)  6  H.  L.  C,  906,  920.  148. 

(•)  2  D.  F.  A  J.,  678.  («)  7  M.  A  W.  666. 

O  28  Beav.,  631. 
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defendants  as  a  security  for  a  balance  due  to  him,  and  for  a 
further  sum  then  lent] 

But  we  do  not  require  the  assistance  of  Joyce  v.  Be  Mo- 
leyrui  (*),  or  the  other  cases  which  show  that  the  court  will 
not  interfere  against  the  purchaser  for  value  without  notice 
of  a  mere  equity,  as  we  have  got  the  legal  estate  and  have 
acquired  a  perfectly  good  title  by  estoppel. 

The  conveyance  by  which  Stephens  purported  to  convey 
to  us  the  legal  estate  acted  as  an  estoi)pel  against  him,  and 
the  reconveyance  executed  by  the  plaintiff  operates  to  feed 
that  estoppel  by  perfecting  the  title  in  Stepnens,  which  he 
purported  to  pass  to  us  in  1859 :  Smithes  Leading  Cases  ("). 
Then  it  is  said  that  the  reconveyance  is  tainted  by  the  fraud 
of  Crealockj  under  which  it  was  obtained,  and  therefore 
that  it  is  whtolly  inoperative.  But  the  rule  that  third  parties 
cannot  derive  any  benefit  from  the  fraud,  does  not  apply  to 
the  case  of  a  purchaser  for  valuable  consideration  without 
notice,  who  will  not  be  deprived  by  a  court  of  equity  of  any 
advantage  at  law  which  he  has  fairly  obtained  for  his  pro- 
tection :  JEpre  v.  Burmester  Q.  Such  a  purchaser's  plea  of 
a  purchase  for  valuable  consideration  without  notice,  '4s  an 
absolute,  unqualified,  and  unanswerable  defence,  and  an 
unanswerable  plea  to  the  jurisdiction  of  this  court."  When 
once  the  terms  of  the  plea  have  been  satisfied,  ''this  court 
has  no  jurisdiction  whatever  to  do  anything  more  than  to 
let  him  depart  in  possession  of  that  legal  estate,  that  legal 
right,  that  legal  advantage,  which  he  has  obtained,  whatever 
it  may  be:"  PUcher  v.Jiawlins {*) \  Carter  v.  "^Oar-  [230 
for  p.  We  further  sav,  that  as  between  ourselves  and 
plamtiff,  we  have  the  better  equity.  The  question  beu% 
who  is  to  bear  the  loss  occasioned  by  Crealock's  fraud  *  we 
submit  that  plaintiff,  who  trusted  as  his  agent  a  man  who 
has  turned  out  to  be  a  knave,  must  suffer  for  that  fraud 
rather  than  defendants,  who  have  been  guilty  of  no  negli- 
gence, have  trusted  no  one,  and  honestly  taken  a  convey- 
ance on  the  faith  of  which  they  have  paid  their  money ; 
Hunter  v.  TTaZfor^O;  PUoher  v.  Ramliris{\,  Nothing 
that  we,  the  purchasers,  could  have  done,  would  have  dis- 
covered the  iraud,  whereas  the  plaintiff,  who  might  have 
prevented  it,  has  by  negligence  in  his  dutv  as  trustee 
contributed  to  its  commission.  We  have,  therefore,  the 
better  equity,  and  the  court  will  not  interfere  in  favor  of  the 

0)  2  J.  A  Lat,  874.  (»)  8  K  A  J.,  617. 

(»)  VoL  i.,  p.  79,  II  671.  (•)  Law  Rep..  7  Ch.  75,  85. 

(»)  10  H.  L.  C,  90,  108.  O  Ibid.,  7  Ch.,  259,  278. 
(«)  Law  Rep.,  7  Ch.,  259,  268. 

9  Eng.  Rep.  97 
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plaintiff  to  disturb  our  title  as  pnrcha^ers  for  value  with- 
out notice. 

With  resjject  to  Price,  against  whom  the  bill  must  be 
dismissed  with  costs,  the  plaintiff  has  no  equity  to  throw 
the  £1,600  received  from  nim  by  Crealock  upon  these  de- 
fendants. 

Mr.  EddiSy  Q.C.,  and  Mr.  Ingle  Joyce^  for  Pugh,  adopted 
the  same  line  of  argument,  and  referred  to  SagderCs  Ven- 
dors and  Purchasers  T)^  for  a  summary  of  the  law  a^  to 
the  protection  afforded  m  equity  to  a  purchaser  for  value 
without  notice. 

Upon  the  operation  of  the  doctrine  of  estoppel  in  favor  of 
the  defendants,  they  cited  Sturgeon  v.  Wingfield  Q. 

Mr.  Hardy ^  Q.C.,  and  Mr.  Charles  Browne,  for  defen- 
dant Price. 

Mr.  Kay^  in  reply :  It  is  not  competent  for  the  defen- 
dants to  dispute  the  existence  of  the  plaintiff's  mortgage,  as 
their  admissions  contain  a  full  copy  of  it.  We  prove  that 
Grealock  always  (and  the  plaintiff  never)  had  possession  of 
the  mortgage  deed,  and  that  he  absolutely  declines  to  part 
with  that  or  any  other  document  except  upon  terms  which 
cannot  possibly  be  coniplied  with.  "This  being  a  case, 
therefore,  where  the  loss  or  destruction  of  the  paper  may 
almost  be  presumed,  very  slight  evidence  of  its  loss  or  de- 
231]  struction  is  sufficient''  to  entiUe  *the  plaintiff  to  gi^re 
secondary  evidence  of  the  paper  or  deed:  Brewster  v. 
Sewell  (*).    It  is  said  that  we  ought  to  have  given  notice  to 

Sroduce  to  Crealock' s  solicitor,  before  this  secondary  evi- 
ence  can  be  admitted;  but  when  notice  to  produce  is  a 
mere  idle  form,  it  may  be  dispensed  with :  Cotes  v.  Win- 
ter (*) ;  Taylor  on  Evidence  Q ;  and  the  courts  will  favor 
the  sufficiency  of  the  notice  wnenever  thie  circumstances  of 
the  case  warrant  them  in  so  doing  :  Bryan  v,  Wagstaffi^). 
Upon  the  merits,  the  plaintiff  is  entitled  to  undo  the  fraud 
and  set  aside  the  transactions  based  upon  it  entirely,  and 
the  defendants  who  have  not  acquired  tne  legal  estate  even 
as  against  Stephens,  cannot  avail  themselves  of  the  plea  of 
purcnasers  for  value  without  notice.  If  Stephens  and 
Crealock  have  no  valid  defence  to  the  plaintiff's  claim, 
the  defendants  claiming  under  them  can  have  none.  The 
technical  doctrine  of  iBstoppel  has  no  application  whatever, 
and  in  any  case  could  not  affect  the  plaintiffs  rights  as 
against  persons  who  are  neither  parties  nor  privies  to  the 
reconveyance. 


(»)  Pages  607,  608.  (*)  8  T.  R.,  806. 

O  16  M.  &  W.,  224.  (»)  Pages  438,  448. 

(»)  8  a  A  A.,  296,  299.  (•)  Ry.  <fc  Mood,  827. 
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But  these  defendants  have  §ot  no  legal  estate,  but  only  a 
mere  equity,  the  legal  estate  being  in  Stephens,  who  obtained 
it  by  fraud,  and  is  a  bare  trustee  of  it  for  the  plaintiff.    The 
reconveyance  which  the  plaintiff  was  induced  to  execute  for 
a  special  purpose,  and  to  carry  out  a  pretended  sale,  was 
executed  and  delivered  upon  condition,  and  until  that  con- 
dition was  fulfilled  was  a  mere  escrow,  '*that  is  as  a  scroll 
or  writing  which  is  not  to  take  effect  as  a  deed  till  the  con- 
ditions l^  performed :  and  then  it  is  a  deed  to  all  intents 
and  purposes:"  Stephens^  Comm.  (*).    There  was  no  com- 
plete delivery  of  it  in  anv  sense,  so  that  it  cannot  be  recalled. 
But,  in  any  case,  complete  or  not  complete,  the  reconvey- 
ance can  be  obtained  back  with  the  estate  from  Crealock 
and  Stephens,  by  reason  of  their  fraud,  and  no  right  can  be 
set  up  Dy  the  defendants  (who  have  merely  an  equity) 
against  the  plaintiff's  right,  there  beinff  no  case  in  which  a 
subsequent  purchaser  has  been  allowed  to  avail  himself  of 
the  plea  of  purchase  for  value,  against  the  fraud  of  his  ven- 
dor, unless  ne  has  obtained  some  legal  advants^e.    The  de- 
fendants are  not,  therefore,  entitled  to  retain  the  *deeds  [232 
as  against  the  plaintiff's  prior  legal  mortgage,  which  gives 
him  a  right  to  call  upon  the  purchasers  from  the  mortgagor, 
to  redeem  at  once,  or  in  default,  to  be  foreclosed :  CoTyer  v. 
Mnch  0) ;  nor  even  as  against  his  equitable  title,  Newton  v. 
Newton  O,  where  the  court,  going  a  step  beyond  Thorpe  v. 
Holdsworth  (*),  ordered  the  deeds  to  be  not  only  produced 
but  to  be  delivered  up,  in  order  to  assist  the  plaintiff,  whose 
prior  equitable  title  was  established,  in  working  out  his 
right;  so  as  not  to  make  an  obviously  incomplete  decree 
by  leaving  the  title  deeds  in  the  possession  of  one  of  the  de- 
fendants claiming  to  hold  them  under  an  adverse  title  which 
had  been  declared  by  the  same  decree  to  have  no  valid  foun- 
dation.   In  leaving  the  deed  in  the  hands  of  Crealock,  the 
plaintiff  has  not  been  guilty  of  negligence  so  as  to  affect  his 
right  to  relief;  it  being  settled  that  trustees  are  justified 
in  committing  the  custoay  of  the  deeds  to  one  of  themselves, 
and  that  where  the  deeds  are  a  security  for  money,  posses- 
sion by  the  one  is  no  authority  from  the  co-trustee  to  him 
who  holds  them  to  receive  the  princii)al  money  secured: 
Lewen  on  Trusts  (*).    We  ask  for  a  s^e  instead  of  a  fore- 
closure of  the  mortoaged  property,  as  the  more  convenient 
form  of  decree :  15  &  16  Vict.  c.  86,  s.  48. 
Mr.  Amphlett  replied  upon  the  points  raised  in  reply : 

(»)  Vol  i.,  p.  608.  (*)  Law  Rep.,  7  Eq.,  189. 

(«)  6  H.  L.  C,  906.  (»)  Page  488. 

(«)  Law  Rep.,  6  Eq.,  186 ;  Ibid.,  4  Ch.,  148. 
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It  is  not  open  to  plaintiff  at  the  bar  to  set  up  the  reconveyance 
as  an  escrow,  inconsistently  with  the  pleadings,  which  treat  it 
as  executed  and  delivered  absolutely  and  not  conditionally: 
*'  In  the  delivery  of  a  deed  as  an  escrow,  the  form  of  words 
used  in  the  delivery  must  be  apt  and  proper,  as :  '  I  deliver  this 
to  you  as  an  escrow,  to  deliver  to  the  party  as  my  deed,  upon 
condition  that,  &c.,'  and  the  delivery  must  be  to  a  stranger; 
for  if  a  person  delivers  a  deed  to  the  party  himself  to  whom 
it  is  made,  as  an  escrow,  upon  certain  conditions,  the  deliveiy 
is  absolute,  and  the  aeed  will  take  eflfect  immediately,^' 
Cruise's  Dig.  C);  ShepparWs  Touchstone  (•) ;  Co.  LiU.  (•). 

As  to  the  lorm  of  decree,  the  plaintiff  suing  as  mortgagee 
233]  must  *make  out  a  special  case  in  order  to  induce  the 
court  to  order  a  sale  when  the  mortgagor  or  subsequent  in- 
cumbrancer dissent :  MorgarCs  Chan.  Acts  and  Orders  (*). 

Dec.  10.  SiE  James  Bacon,  V.C:  The  question  to  be  de- 
termined in  this  case  is  one  of  considerable  difficulty  and  of 
great  importance.  Difficult,  because  of  the  somewhat  com- 
plicated facts  attending  parts  of  the  case,  and  because  it  is 
necessary  to  asc^*tain  in  what  manner  a  loss  which  has  been 
sustained  shall  be  borne  among  persons  some  of  whom  are 
not  morally  culpable  in  respect  of  the  circumstances  which 
have  led  to  the  loss ;  and  important,  because  of  the  prin- 
ciples by  which  the  decision  of  this  court  must  be  guided 
in  such  like  cases,  which  are  unhappily  of  not  unfrea  uent 
occurrence: — [His  honor,  after  stating  the  facts  ox  the 
ease,  continued: — ] 

The  defences  to  this  suit  are  various,  as  are  the  interestB 
of  the  several  defendants— and  their  several  cases  are  neoes- 
Barily  the  subject  of  different  considerations.  But  the  first 
to  be  regarded  is  that  of  the  defendant  Stephens,  who  denies 
all  liabilLty  in  respect  of  the  misconduct  oi  Crealock,  insists 
upon,  the  validity  of  the  deeds  of  conveyance  and  reconvey- 
ance of  1870,  and  alleges  that  he  was  a  bare  trustee  of  the 
legEd  estate  which  he  thereby  acquired  for  the  purchasers 
from  him  in  1869  of  the  property  which  was  in  that  year 
tK)ld  by  him  to  them.  It  becomes,  therefore,  necessarv  to 
•consider  the  conduct  of  Stephens,  and  the  nature  of  his  deal- 
ings with  Crealock.  I  have  pointed  out  the  relation  in 
which  they  stood  to  each  other.  The  accounts  stated  between 
them,  which  have  been  put  in  evidence,  show  that  their  pecu- 
niajy  dealings  were  such  as  would  take  place  between  a 
solicitor  and  client,  or  between  principal  and  a^ent,  cus- 
tomer and  banker ;  and  that  in  all  these  transactions  Crea- 

0)  Tit  TTTJi,  'Deed,'  ch.  ii.,  bb.  98,  94.    («)  Page  86  (•). 
(•)  Page  68.  (*)  Page  206. 
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lock  acted,  as  was  considered  by  Stephens  as  acting,  not  as 
trustee  for  others,  but  as  conducting  and  accounting  for  the 
business  of  Stephens  alone.     When  the  sales  in  1859  took 
place  tile  whole  sum  of  £3,080  was  received  by  Crealock — 
although  upon  the  account  as  it  then  stood  a  balance  was 
due  from  him  to  *Stephens  after  debiting  himself  with  [234 
tliat  sum,  and  when  Stephens  procured  the  delivery  of  the  titie 
deeds  he  must  be  taken  to  have  known  that  Crealock  had  no 
right  to  deliver  those  deeds.    After  the  time  when  the  deeds 
were  so  delivered,  by  which  Stephens  was  enabled  to  deduce 
a  titie  to  the  portion  sold  by  him,  and  after  the  completion 
of  the  several  purchases,  Crealock  gave  Stephens  a  receipt, 
dated  the  23d  of  February,  1859.    Upon  this  receipt  Stephens 
now  relies,  and  insists  that  it  is  a  good  discharge  at  law  and 
in  equitj.    In  my  opinion  there  is  no  ground  lor  any  such 
contention.    Mr.  Heath,  the  plaintiff,  was  at  this  time  in 
England ;  his  residence  and  position  were  well  known ;  there 
could  be  no  difficulty  in  communicating  with  him,  and  it  is 
clearly  proved  that  until  1870  the  plaintiff  had  no  notice  or 
intimation  that  there  had  been  any  transaction  by  which 
the  mortgage  secuHty  could  be  in  anv  degree  affected. 
Without  dwelling  on  the  fact  that  Stephens  is  a  lawyer,  I 
think  that,  having  regard  to  the  true  nature  of  his  dealings 
witii  Crealock,  it  is  obvious  that  he  chose  to  trust  him  (as* 
far  as  he  did  trust  him)  in  his  individual  character  of  his 
agent  or  banker,  and  not  as  a  trustee  who  had  the  authority 
of  his  co-trustee  for  acting  as  he  did.    It  would  be  in  the 
highest  degree  dangerous,  and  opposed  to  all  the  principles 
of  this  court,  if  it  were  to  be  held  that  hj  any  such  proceed- 
ing as  was  nere  resorted  to,  the  validity  of  the  mortgage 
made  to  two  trustees  could  be  impeached  or  affected,  because 
one  of  them  has  been  allowed,  and  more  than  allowed,  by 
the  mortgagor  to  betray  his  trust.    In  the  year  1866,  the 
Central  W  ales  Railway  Company  required  and  took  a  small 
portion  of  the  mortgaged  property  (15  perches  sold  for  £10), 
and  upon  that  occasion  a  conveyance  was  approved  and  ex- 
ecuted by  Stephens,  in  which  the  plaintiff  and  Crealock, 
described  as  mortgagees  in  fee  of  the  hereditaments  described, 
acting  in  pursuance  of  the  power  of  sale  vested  in  them  as 
such  mor^^agees — ^and  the  defendant  Stephens,  described  as 
the  owner  in  fee  of  the  same  hereditaments  subject  to  the 
mortgage,  convey  to  the  company  the  premises  **  which, 
with  certain  other  hereditaments,  were,  by  an  indenture 
dated  the  24th  of  November,  1856,  made  between  Stephens 
of  the  one  part,   and  the  plaintiff  and  Crealock  of  the 
other  part,  conveyed  subject  to  redemption  by  Stephens  of 


774  EQUITY  CASEa  [Lu  R. 

1878  Heath  y.  Oealock.  V.-CA 

of  the  principal  sum  of  £7,700  with  interest"  And  upon 
2351  thifl  occasion  the  £10  was  *paid  to  and  received  bj 
Stephens  with  the  consent  of  the  mortgagees. 

Excepting  some  correspondence  l]^tween  Crealock  and 
Stephens,  which  is  set  forth  in  the  pleadings,  but  to  which 
I  do  not  find  it  necessary  to  refer  more  particularly,  nothing 
seems  to  have  taken  place  from  1859,  wnen  Stephens,  repre- 
senting himself  to  be  the  absolute  owner  of  the  portions  sold, 
had  conveyed  those  portions  to  the  several  purchasers,  until 
the  year  1869,  when  he  contracted  to  sell  another  portion 
for  £1^500  to  William  Price,  one  of  the  defendants.  The 
necessity  of  procuring  a  reconveyance  of  so  much  of  the 
mortgaged  property  was  then  urged.  In  the  face  of  the  act 
of  Parliament  (22  &  23  Vict.  c.  35)  Mr.  Stephens  felt  him- 
self compelled  to  disclose  the  fact  of  the  existing  mortgage, 
and  the  two  deeds  I  have  before  mentioned  were  accordmgly 
prepared,  Mr.  Stephens  at  this  time — August,  1870 — seems 
to  have  distrusted  Crealock,  as,  indeed,  after  the  letters  of 
March  and  August,  which  I  have  before  referred  to,  he 
might  well  do : — [His  honor  then  referred  to  the  transactions 
of  August  and  September,  given  in  the  statement,  and  the 
following  passage  in  the  answer  of  Stephens:  "The  said 
deed  of  reconveyance  was  handed  by  tne  defendant  Crea- 
•lock  to  my  son  for  me  as  herein-before  stated,  and  is  now  ia 
my  possession.  It  has,  in  fact,  been  in  my  possession  ever 
since  it  was  so  handed  to  me,  but  not  previously  thereto. 
I  do  not  intend  to  attempt  to  make  any  terms  whatever  with 
the  purchasers  of  the  property  comprised  in  the  said  sales 
for  £3,080  for  whom  I  am,  as  I  am  advised  and  submit,  a 
bare  trustee  without  any  beneficial  interest  whatever,  nor  do 
I  intend  to  endeavor  to  pass  the  l^al  estate  to  them,'  unless 
thev  demand  it,  which  1  believe  they  are  entitled  to  do,  or 
without  the  sanction  of  this  honorable  court,  and  I  alto- 
gether deny  and  dispute  that  the  plaintiff  is  entitled  to  set 
up  or  maintain  the  position  assumed  on  his  behalf  in  par. 
22  of  the  bill."] 

That  is,  in  plain  English,  "having  in  1859  represented  to 

furchaeers  that  I  was  tne  owner  (as  f  was  not)  of  the  portions 
then  sold  and  purported  to  convey  to  them  with  the  assist- 
ance of  Crealock  as  my  solicitor;  those  purchases  being 
completed  by  the  payment  of  the  purchase-money,  part  of 
which  was  received  hy  Crealock  as  my  agent,  and  such  part 
236]  as  he  did  receive  being  *incluaed  in  an  account  cur- 
rent Detween  him  and  me,  I  insist  and  rely  upon  a  form  of 
receipt  which  he  gave  to  me,  which  is  not  only  informal  and 
unbusinesslike  and  wholly  ineffectual,  but  which  is  untrue 
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in  its  terms,  and  wholly  inconsistent  with  the  true  state  of 
the  case.  And  I  further  insist  that,  knowing  that  no  por- 
tion of  the  £3,080  had  been  duly  applied,  but  fliat  it  was 
due  from  Crealock  to  the  trust  estate,  that  he  was  whollj 
without  the  means  of  paving  it,  and  that  he  must  call  his 
creditors  together  if  the  fact  of  his  delinquency  should  be 
exposed  to  the  plaintiff,  his  co-trustee,  I  not  only  permitted 
but  procured  the  pavment  to  him  by  Price  of  £1,500,  and 
made  the  delivery  of  the  reconveyance  to  me  a  condition 
precedent  to  his  receiving  the  latter  sum" — ^a  reconveyance 
which  was,   and  is,  wholly  fraudulent;   and  upon  these 

grounds  he  suffers  this  cause  to  come  to  a  hearmg.  And 
is  counsel  have  complained  that  the  bill  charges  him  with 
fraud  I  That  he  has  acted  with  most  singular  negligence  is 
not  disputed ;  that  the  plaintiff,  if  he  is  not  entiUed  to  the 
redress  he  seeks^  will  have  suffered  most  grievously  by  that 
negligence  and  imprudence  is  apparent ;  and  if  I  could  ex- 

Slain  satisfactorily  the  conduct  the  defendant  Stephens  savs 
e  practised  in  August  and  September,  1870,  I  would  will- 
ingly accept  an  excuse  for  such  conduct^  but  I  can  find  none. 
As  far,  then,  as  Stephens  is  concerned,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  the  relief  he  seeks ;  to  have  it 
declared  that  the  reconveyance  of  the  propertv  sold  and 
conveyed  in  1859  has  been  obtained  by  the  defendant  wrong- 
fully, and  that  he  be  ordered  to  deliver  it  up  to  be  cancelled ; 
and  a  further  declaration,  that  the  whole  of  the  original 
mortgage  debt  due  from  the  defendant  Stephens  remains 
charged  upon  the  whole  of  the  hereditaments  comprised  in 
that  mortgage,  except  only  so  much  as  has  been  conveyed 
to  Price,  against  whom,  as  a  purchasar  for  valuable  considera- 
tion without  notice,  the  bill  must  be  dismissed  with  costs. 
Beyond  this  there  will  be  the  ordinary  decree  for  account  of 
principal,  interest,  and  costs. 

The  cases  of  the  other  defendants,  Lewis,  Beavan  and 
Pugh,  whose  cases  may  be  considered  as  one  for  the  pur- 

Soses  of  this  suit,  remain  to  be  considered.  They  are  no 
oubt  purchasers  for  value  without  notice,  and  are  entitled 
to  all  the  protection  which  the  *rules  and  the  practice  of  [237 
the  court  extend  to  persons  in  their  position ;  and  they  are 
entitled  to  avail  themselves  of  any  just  objection,  technical 
or  otherwise,  to  the  plaintiff's  demand.  And  in  the  exer- 
cise of  this  right  it  has  been  argued  by  their  counsel  that 
there  is  no  sufficient  evidence  of  the  original  mortgage  deed. 
Let  us  see  how  this  stands.  The  fact  is  abundantly  admit- 
ted by  the  defendant  Stephens,  as  well  in  the  pleadings  as 
by  the  copy  which  he  has  furnished  of  the  deed  itself  and 
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by  the  recitals  in  the  deeds  executed  by  him.  It  is  further 
sufficiently  proved  that  the  deed  is,  or  ought  to  be,  in  the 
possession  oi  Crealock,  and  that  it  is  out  of  the  power  of  the 
plaintiff  to  compel  the  production  by  him.  All  that  the  law 
of  evidence  requires  is,  that  the  best  evidence  of  which  the  case 
is  susceptible  shall  be-  adduced ;  and  although  the  defen- 
dants say,  and  say  truly,  that  no  admission  by  Stephens  or 
Crealock  can  be  used  as  direct  evidence  against  them^  they 
are  nevertheless  subject  to  the  rule  I  have  stated.  The  de- 
fendants have  in  no  part  of  their  answer  raised  any  direct 
issue  on  this  point.  They  nowhere  dispute  the  existence  of 
the  mortgage  as  it  is  alleged  by  the  plaintiff.  The  utmost 
they  say  is,  "if  there  was  such  a  mortgage,  and  if  it  is  still 
subsisting' '  — then  their  defence  is  so  and  so.  In  my  opinion, 
this  form  of  pleading  does  not  make  it  incumbent  on  the 
plaintiff  to  prove  the  mortgage  more  directly  against  them. 
Their  defence  is,  that  they  are  purchasers  for  value,  &c. ; 
and  they  plead  and  say  in  substance :  "  We  care  not  whether 
there  was,  or  was  not,  or  is,  or  is  not,  the  mortgage,  for  sup- 

S>sing  there  is,  we  have  a  title  which  your  mortgage  cannot 
sturo."  If  I  thought  there  was  any  weight  in  tne  objec- 
tion, I  should  have  directed  the  cause  to  stand  over  that 
better  evidence  might  be  adduced  by  the  plaintiff ;  but  I  do 
not  think  so,  not  only  for  the  reason  I  have  mentioned,  but 
because  the  defendants,  each  and  all  of  them,  rely  upon  the 
reconveyance  of  1870,  which  contains  a  full  recital  and 
recognition  of  the  mortage,  and  proceeds  upon  the  footing 
of  its  validity  and  existence,  and  one  of  the  defendants  sets 
it  out  in  his  answer  in  eoctenso.  Their  defence,  on  the 
ground  of  their  being  purchasers  for  value  without  notice, 
was  that  which  was  most  insisted  on,  and  that  because  the 
bill  prays  the  delivery  up  of  the  title  deeds.  I  think,  how- 
ever, that  the  argument  on  this  subject  has  be^i  pressed 
238]  beyond  its  legitimate  *extent.  It  is  true  that  a  court 
of  equity  will  not  assist  a  person  having  a  claim  against  a 
purchaser  for  value  without  notice.  But  there  tne  rule 
stops ;  nor  is  there  any  difference  between  the  rules  in  equity, 
and  those  which  prevail  at  common  law.  If  my  chattel  is 
stolen  I  can  compel  its  restitution,  in  some  cases  by  action, 
in  others  by  summary  proceedings  before  a  magistrate.  If 
my  land  is  transferred,  no  matter  by  what  form  of  transfer, 
I  can  brin^  ejectment ;  and  there  is  a  reason  appa]:ent,  at 
least  sufficient  to  form  a  basis  for  the  rule — ^that  a  court  of 
ecjuity  will  not  actively  assist  a  person  who  can  assert  his 
right  at  law.  But  if  the  relief  I  claim  is  foreclosure,  or 
realizing  the  subject  pledged  to  me,  the  rule  and  the  reason 
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cease  to  be  applicable,  and  I  know  of  no  case  in  which, 
where  the  suit  has  been  to  foreclose,  or  to  realize  a  thing 
charged  or  pledged,  a  subsequent  title,  however  innocently 
ac(^uiTed,  has  been  held  to  be  a  sufficient  defence  to  such  a 
claim.  Certainly  none  of  the  cases  cited  furnish  any  authority 
for  such  a  proposition.  In  Head  v.  Egerton  (*)  the  plaintiflP  s 
bill  prayed  foreclosure  and  the  delivery  of  title  deeds.  A 
subsequent  mortgage  pleaded  to  so  much  of  the  bill  as 
prayed  delivery  of  title  deeds,  that  he  was  a  purchaser  for 
value,  &c.,  ana  his  plea  was  allowed ;  but  I  have  no  reason 
to  suppose,  either  from  the  report  or  from  the  nature  of  the 
case,  that  tne  plaintiflP  s  title  to  foreclose  was  affected  by  the 
allowance  of  tne  plea.  Wallwyn  v.  Lee  Q  was  a  similar  case. 
The  bill  was  not  to  recover  the  estate  out  for  delivery  up 
of  title  deeds.  The  plea  was  only  to  so  much  of  the  bill  as 
sought  the  discovery  and  delivery  of  the  title  deeds  j  and  that 
plea  was  allowed,  lyord  Eldon  saying :  "  The  principle  of  the 
court  is,  that  against  a  purchaser  for  valuable  consideration 
without  notice  this  court  gives  no  assistance."  Joyce  v.  De 
Moleynsi^)  was  an  administration  suit,  and  the  bill  sought 
to  compel  the  delivery  of  deeds  which  had  come  into  pos- 
session of  the  defendants  without  notice.  Lord  St.  Leon- 
ards dismissed  the  bill  against  them,  as  he  expressly  says, 
on  the  authority  of  Wallwyn  v.  Lee^  which  he  considered  to 
be  in  point.  In  Newton  v.  Newtoni^)  Lord  Hatherley  con- 
siders the  two  cases  I  have  last  mentioned,  and  points  out  the 
distinction  between  them  and  cases  in  which  the  *bene-  [239 
ficial  interest  in  the  estate  was  properly  subject  to  the  de- 
cision of  a  court  of  equity.  In  tnat  case  the  decision  of  the 
Master  of  the  Rolls  Q  was  reversed,  not  upon  the  law,  but 
upon  the  facts,  the  Lords  Justices  coming  to  a  conclusion 
different  from  that  of  the  Master  of  the  Rolls ;  but  Lord 
Hatherley  desired  to  be  understood  as  not  entertaining  any 
opinion  adverse  to  that  expressed  by  the  Master  of  the  KoUs 
upon  the  question  of  law,  the  Master  of  the  Rolls  having 
decided  as  matter  of  law  that  the  defendant  was  compellable 
to  deliver  the  title  deeds.  In  Hwnt  v.  Elmesi^)  the  plaintiflf, 
a  mortgagee  of  an  entire  estate,  filed  a  bill  of  foreclosure 
against  the  defendant  who,  upon  subsequently  purchasing 
a  part  of  the  estate,  had  the  title  deeds  of  the  entirety  deliv- 
ered to  him  by  a  fraudulent  solicitor.  The  plaintiff' s  right  to 
foreclose,  which  had  been  declared  by  the  decree,  was  varied 
by  omitting  from  it  that  jmrt  which  ordered  the  delivery  up 

(»)  8  p.  Wma.,  280.  (*)  Law  Rep.,  4  Ch.,  143. 

(•)  9  Vee.,  24.  (»)  Law  Rep.,  6  Eq.,  186. 

(«)  2  J.  A  Lat,  8Y4.  (•)  2  D.  F.  A  J.,  678. 

9  Eng.  Rep.  98 
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of  the  deeds.  The  point  does  not  seem  to  have  been  argued ; 
no  authorities  were  referred  to  upon  it,  and  the  plaintS  was 
a  mortgagee  for  a  term  only.  In  TJiorpe  v.  HoldsworOi  (*), 
before  V  ice-Chancellor  Giffard,  it  was  held  that  the  posses- 
sion of  title  deeds  by  a  puisne  mortgagee  did  not  give  him 
priority,  and  that  although  the  court  could  not  order  the 
defendant,  who  was  an  incumbrancer  for  value,  &c.,  to  be 
deprived  of  the  custody  of  the  deeds,  yet,  a  sale  being 
ordered,  the  production  of  the  deeds  for  the  purpose  of  the 
sale  was  ordered ;  and  the  Vice-Chancellor  said,  that  upon 
the  application  of  a  purchaser  (who  by  the  order  was  to  be 
at  liberty  to  apply  at  Chambers  as  he  might  be  advised)  her 
should  not  hesitate  to  order  the  deeds  to  be  delivered  to  the 

Spchaser.  But  in  Colyer  v.  Finch  H  a  case  which  appears 
irectly  applicable  came  to  be  deciaed.  The  bill  was  by 
Pinch  for  foreclosure  a^nst  Colyer,  a  subsequent  pur- 
chaser without  notice.  The  Master  of  the  Bolls  (')  states 
the  law  thus :  "  If  the  suit  be  for  the  enforcement  of  a  l^al 
claim,  or  the  establishment  of  a  legal  right,  then,  although 
this  court  may  have  jurisdiction  in  the  matter,  it  wiU  not 
interfere  against  a  purchaser  for  valuable  consideration  with- 
out notice,  but  leave  the  parties  to  law ;  if,  on  the  other 
240]  hand,  the  legal  title  is  perfectly  clear,  and  *attached 
to  that  legal  title  there  is  an  equitable  remedy,  or  an  equitable 
right,  which  can  only  be  enforced  in  this  court,  I  have  not 
found  any  case,  nor  am  I  aware  of  any,  where  this  court 
will  refuse  to  enforce  the  equitable  remedy  which  is  inci- 
dental to  the  legal  right;"  and  he  made  a  decree  for  fore- 
closure in  the  ordinary  form,  from  which  Colyer  appealed. 
On  the  hearing  of  the  appeal  (*),  Joyce  v.  De  Moleyns  (*)  and 
other  cases  were  cited  in  support  oi  the  appellant's  conten- 
tion, that  he  was  a  purchaser  for  value  without  notice. 
Lord  Cran worth,  in  the  course  of  the  argument  ('),  expressed 
doubts  whether  the  rule  of  not  interfering  against  such  a 
purchaser  applied  to  a  case  of  foreclosure ;  and  in  deliver- 
ing his  reasons  for  the  judgment  (')  he  notices  the  argument 
that  the  court  will  not  interfere,  and  thinks  that  an  '*  entire 
fallacy."  He  says  that  there  is  no  difference  whether  the 
purchaser  has  or  not  the  legal  estate.  "  His  equity  depends 
on  this,  that  he  stands  equitably  in  at  least  as  favorable  a 
position  as  his  opponent,  and  therefore  the  court  will  not 
interfere  against  him.  But  I  think  that  that  doctrine  cannot 
by  possibility  apply  to  the  case  of  a  bill  of  foreclosure." 

(>)  Law  Rep.,  7  Eq.,  189.  (»)  Ibid,,  509. 

(«)  19  Beav.,  600.  (*)  5  H.  L.  C,  905. 

(»)  2  J.  A  Lat,  374.  («)  6  H.  L.  C,  916.  0)  Ibid.  920,  921. 
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Then,  after  referring  to  the  reasons  for  so  holding  pointed 
out  by  the  Master  of  the  Rolls  in  his  Indgment  (*),  he  goes  on : 
*'  But  I  should  proceed  on  a  much  shorter  ground.  For  the 
purpose  of  that  question,  whether  the  court  would  interfere 
against  a  purchaser  for  valuable  consideration  without 
notice,  a  foreclosure  is  not  relief  at  all.  The  mortgagee  who 
seeks  foreclosure  stands  in  such  a  position  to  the  mortgagor, 
or  the  purchaser  from  the  mortgagor,  for  valuable  consider- 
ation without  notice,  that  that  purchaser  can  at  any  time 
file  a  bill  to  redeem  the  mortgage,  and  that  bein^  so,  it 
would  be  most  unjust  if  there  was  not  a  correlative  nght  on 
the  part  of  the  mortgagee  to  say,  '  You  shall  redeem  now, 
or  you  shall  never  redeem.'  " 

This  being,  as  I  consider,  a  most  clear  authority  applicable 
.to  the  case  before  me,  I  am  led  to  consider  what  are  the  rights 
of  the  parties  in  this  foreclosure  suit.  That  the  legal  estate 
was  duly  vested  in  the  plaintiff  and  Crealock  by  force  of  the 
mortgage  deed  *of  1856 1  take  to  be  conclusively  estab-  .[241 
lished.  That  by  the  conveyance  of  1859  to  the  several  per- 
sons who  then  purchased  from  Stephens  no  legal  estate 
passed,  seems  to  me  to  be  equally  clear.  They  could  not 
buy,  and  he  could  not  sell,  what  he  had  not.  All  that 
they  could  take  and  all  that  he  could  give,  was  an  equitable 
interest.  I  see  no  reason  to  doubt  that  they  could  at  any 
time  file  a  bill  to  redeem  the  plaintiff's  mortgage  and  to 
foreclose  Stephens ;  but  this  was  the  very  utmost  extent  of 
the  interest  tney  acquired.  That  they  have  great  reason  to 
complain  of  the  manner  in  which  they  were  dealt  with  is 
obvious ;  but  how  can  the  plaintiff  be  made  answerable  for 
that,  or  why  are  his  legal  and  equitable  rights,  one  of 
which  is  to  foreclose  against  his  mortgagor  and  all  per- 
sons claiming  under  him,  to  be  affected  ?  The  reply  which 
the  defendants  make  to  these  inquiries  is  contained  in  their 
several  answers,  which  are,  in  this  respect,  in  the  same 
terms: 

(/.  W.  Lewis) ;  "  I  say  that  plaintiff  is  by  his  own  act  and 
deed  estopped  from  denying  or  challenging  my  title  to  the 
property  so  purchased  by  me.  I  claim  the  benefit  of  the 
said  deed  of  reconveyance  executed  by  plaintiff  in  August, 
1870,  and  sent  by  him  or  his  solicitors  to  defendant  William 
S.  Crealock,  and  of  every  aid  to  my  title  or  advantage  result- 
ing therefrom.  I  claim  the  benefit  of  the  receipt  and  discharge 
contained  in  and  indorsed  upon  the  said  deed  of  reconvey- 
ance and  signed  by  plaintiff  and  defendant  Crealock.  I  say 
that  defendant  Stephens  is  a  bare  trustee  for  me  of  the  legal 

(')  9Beav.  610,611. 
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estate  in  the  said  property  so  purchased  b^  me,  and  that  I 
am  the  person  at  present  having  the  best  right  to  claim  the 
conveyance  of  that  legal  estate,  and  I  claim  the  same  accord- 
ingly. Further,  I  say  that  I  am  a  bona  fide  purchaser  for 
valuable  consideration,  without  notice  of  fraud  or  wrong- 
doing, and  I  claim  the  advantage  of  all  the  doctrines  of  this 
court  in  favor  of  a  person  standing  in  this  position.  Lastly, 
I  say  that  if  fraud  nas  been  committed,  as  alleged  by  plain- 
tiff, that  he  himself,  by  his  own  ^ross  and  culpable  neglect, 
and  his  misplaced  conndence  in  his  co-mortgagee,  has  largely 
contributed  to  that  fraud  having  been  committed ;  and  that 
as  I  am  wholly  an  innocent  party,  and  he  is  in  my  view  of 
the  case  a  person  who  has  contributed  by  his  negligence  to 
242]  the  result  which  has  ensued,  he  has  made  out  no  *case 
against  me,  and  that,  so  far  as  I  am  concerned,  his  bill  ought 
to  be  dismissed  with  costs." 

And  upon  this  it  was  argued  that  the  plaintiff  is  estopped 
by  his  conveyance  of  1870  procured  by  a  direct  fraud,  Ste- 
phens knowing  that  the  validity  of  the  deed  must  depend 
upon  the  payment  to  the  trustees  of  the  sum  mentioned  as 
the  then  present  consideration  expressed  in  that  deed,  and 
knowing  that  not  only  was  the  sum  not  paid  by  him,  but  that 
Grealook  was  in  such  a  hopeless  condition  of  insolvency  that 
if  it  was  not  paid  the  trust  estate  must  lose  it,  procures 
that  deed  to  be  delivered  to  him  and  takes  it  as  the  price  of 
his  permitting  the  other  sum  of  £1,500  to  be  received  by 
Crealock ;  if  Stephens,  having  sold  and  conveyed  to  the  de- 
fendants, the  purchasers,  without  a  title,  had  afterwards 
obtained  a  perfect  title,  then,  as  between  him  and  them,  his 
subsequent  title  would  no  doubt  have  fed  the  estoppel,  and 
would  have  entitled  them  to  have  their  originally  defective 
title  made  perfect  by  him.  But  the  principle  of  estoppel 
applies  only  between  parties  and  privies,  and  if  the  estate 
supposed  to  be  acquired  by  Stephens  under  the  reconveyance 
is  destroyed  by  the  cancellation  of  that  conveyance,  and  be- 
fore any  estate  can  have  passed  from  him  to  them,  there  can 
exist  no  food  for  the  supposed  estoppel ;  and  the  defen- 
dants, the  purchasers,  are  reduced  to  me  position  in  which 
they  would  have  been  if  no  reconveyance  hM.  been  executed, 
it  being  wholly  out  of  the  question  to  surest  that  any  equity 
exists  as  between  them  and  the  plaintiffT  If  any  authority 
were  required  to  support  a  proposition  so  plain  in  kiw  and 
so  consonant  with  justice,  it  would  be  found  in  Eyre  v.  Bur- 
Tnester  (/),  which  was  referred  to  in  the  course  of  the  argu- 
ment.   The  defence  upon  this  ground  failing — as,  in  my 

(')  10  H.  L.  C,  90. 
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judgment  it  does  wholly  fail — the  case  is  reduced  as  to  all 
the  defendants  to  a  simple  case  of  foreclosure.  However 
much  I  may  regret  that  loss,  trouble,  and  expense  should  be 
inflicted  u})on  perfectly  innocent  persons  as  the  defendants, 
the  purchasers,  undoubtedly  are,  I  am  compelled,  in  justice 
to  the  plaintiff,  to  declare  and  order  that  the  deed  of  recon- 
veyance be  cancelled,  the  consequence  of  which  is  that  the 
plaintiff  is  entitled  to  all  such  rigl^  as  he  would  have  pos- 
sessed if  that  deed  had  never  been  executed.  *  An  ac-  [243 
count  must  be  taken  of  what  is  due  in  respect  of  the  original 
mortgage  for  principal,  interest,  and  costs,  and  Stepnens 
must  be  ordercMl  to  pay  the  amount  which  upon  taking  such 
account  shall  be  found  to  be  due ;  and  upon  his  failure  to 
pay,  and  upon  the  defendants,  the  purchasers,  declining  or 
failing  to  pay  such  amount,  the  plamtiff  will  be  entitled  to 
realize  his  security.  Under  the  circumstances  of  this  case, 
it  appears  to  me  uiat  the  proper  and  just  mode  of  realizing 
that  security  is  by  a  sale  of  the  whole  of  the  mortgaged 
hereditaments,  excepting  only  that  part  which  has  been  con- 
veyed to  the  defendant  Price,  and  for  the  purposes  of  such 
sale,  if  and  when  it  shall  be  made,  the  deiendants  must  be 
ordered  to  produce  the  title  deeds  in  their  respective  posses- 
sion, and.  to  deliver  up  such  title  deeds  to  whoever  may  be 
the  purchaser  or  purchasers ;  and  liberty  will  be  given  to  the 
plaintiff  to  apply  in  Chambers  as  may  be  necessary  to  give 
full  effect  to  this  part  of  the  decree. 

Solicitors :  Messrs.  Budd  A  Son;  Messrs.  TTumtas  White 
&  Sons;  Messrs.  Batty  A  WAitehottse;  Messrs.  Comb  A 
WainwrigM;  Messrs.  Vlarke^  Sorij  A  Rawlins. 


[Law  Report!,  18  Eqidt;  CMes,  348.] 
V.-C.B.,  April  21,  18V4. 

Powell  v.  Rawle. 

[1871     P.    41.] 
WtU-^Legmcff-^FarfiUwte  cf  Ltgaeff  if  mt  **  cUamed"  wtkm  Three  Montht, 

I>irectioii  by  oodicQ  to  ezecaton  to  inyest  £200  and  pay  the  proceeds  to  testatoi^s 
daughter,  a  eingle  woman,  for  life,  for  her  separate  nee,  and  after  her  death,  the  cap- 
ital to  be  for  her  children ;  with  a  proviso  that  if  the  bequest  should  be  not  "  duly 
claimed  "  by  the  daughter  within  tnree  calendar  months  after  testator^s  decease,  the 
bequest  should  lapse. 

The  legacy  was  not  claimed  by  the  daughter.  She  alleged  that  ahe  did  not  hear 
of  the  lecacy  or  of  the  testators  death  tOl  nearly  two  years  after  he  died;  and  it 
was  admitted  by  Uie  executors  that  no  notice  was  nven  to  her  by  them : 

Hdd,  that  the  legacy  had  become  forfeited,  and  had  lapsed. 
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Further  consideration. 

Charles  Powell,  who  died  on  the  13th  of  March,  1869,  by 
his  will,  dated  the  8th  of  May,  1865,  amongst  other  devises 
and  bequests,  gave  a  legacy  of  £260  to  one  of  his  children, 
Helen  Jane  Powell. 

244]    *By  a  codicil  dated  the  9th  of  March,  1869,  the  tes- 
tator directed  as  follows : 

'*  I  hereby  revoke  the  Ifegacy  of  £260  given  hy  my  said  will 
to  my  dauj;hter  Helen  Jane  rowell,  and  in  heu  thereof  di- 
rect my  said  executors  to  invest  th^  sum  of  £200  in  the  names 
of  two  or  more  responsible  trustees  to  be  appointed  by  my 
said  executors,  and  to  pay  the  proceeds  of  me  same  sum  to 
my  said  daughter  Helen  Jane  Powell  during  her  life,  for  her 
own  absolute  use,  free  from  the  control  of  any  husband  with 
whom  she  may  intermarry,  and  after  her  decease  the  said 
capital  sum  to  be  in  trust  for  all  and  singular  the  lawful 
children  of  my  said  daughter,  equalljr,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  tenants.  And  I  de- 
clare that  the  trustees  so  to  be  appointed  by  my  said  execu- 
tors shall  have  all  usual  trustees^  powers,  whether  given  by 
act  of  Parliament  or  otherwise :  Provided  always,  and  this 
bequest  is  upon  the  express  condition,  that  if  the  said  be- 
quest be  not  duly  claimed  bv  my  said  daughter  within  the 
space  of  three  calendar  montns  next  after  my  decease,  that 
then  the  said  bequest  shall  lapse,  and  the  amount  thereof 
faU  into  and  be  considered  as  part  of  my  residuary  personal 
estate  and  be  applied  accordingly." 

The  biU,  which  was  filed  on  the  11th  of  March,  1871,  by 
the  executors,  for  administration,  alleged  that  at  the  time  of 
the  testator's  decease  it  was  not  known  to  the  plaintiffs  where 
the  defendant  Helen  Jane  Powell  resided,  nor  whether  ^e 
was  still  alive,  or  had  ever  been  married,  or  had  any  issue, 
and  consequently  no  notice  was  given  to  her,  or  to  any  other 
person  who  might  claim  to  be  interested  in  the  bequest  of 
£200  in  the  said  codicil  contained,  in  favor  of  her  and  her 
children,  of  the  conditions  upon  which  the  bequest  was  made, 
and  under  the  circumstances  no  formal  claim  to  the  bequest 
was  made  by  her  within  three  months  after  the  testator's  de- 
cease ;  also  that  one  of  the  defendants  representing  the  re- 
siduary lei^atees  alleged  that  the  bequest  of  £200  haa  lapsed 
and  that  the  amount  was  now  distributable  among  the  resid- 
uary legatees. 

By  a  voluntary  answer  and  an  affidavit,  the  defendant 
Helen  Jane  PoweU  submitted  that  the  legacy  of  £200  had 
not  been  forfeited,  though  she  did  not  claim  the  same  within 
three  months  after  the  testator' s  death.    She  said  she  claimed 
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the  legacy  as  soon  *as  she  was  informed  of  it :  that  the  [245 
trustees  gave  her  no  notice  of  it ;  and  that  she  did  not  hear  of 
it,  or  of  the  death  of  the  testator,  until  February,  1871. 
Had  she  known,  she  would  have  claimed.  She  further  sub- 
mitted that  if  the  court  should  be  of  opinion  that  the  clause 
of  forfeiture  took  effect  by  her  not  having  claimed  the  leg- 
acy, yet  the  forfeiture  should  not  be  extended  beyond  her 
own  ufe  interest,  and  that  the  legaery  ought  to  be  retained 
and  i)aid  to  her  children  at  her  death. 

The  above  point  was  now  mentioned. 

Mr.  awavMon^  Q.C.,  and  Mr.  Inqle  Joyce^  for  the  plain- 
tiffs :  The  circumstances  that  the  legatee  did  not  know  of 
the  legacy  having  been  left  to  her,  and  that  no  notice  was 
attempted  to  be  given  to  her  by  advertisement  or  otherwise, 
will  not  avail,  if  the  condition  nas  been  unperformed :  Bur- 
gess V.  Robinson  (*) ;  Davis  v.  Angel  ("). 

The  Vice-Chancellor  :  This  is  a  very  hard  case.  The 
bill  itself  alleges  that  no  notice  was  given  to  the  legatee. 

I  have  every  wish  to  decide  against  the  forfeiture  if  I  can 
lawfully  do  so. 

Mr.  Henry  Fawcett  (Mr.  Kay^  Q.C.,  with  him),  for  Helen 
J.  Powell :  The  only  suggestion  to  be  offered  in  opposition 
to  Burgess  v.  Robinson  is,  that  as  this  legacy  was  an  act  of 
bounty,  there  was  nothing  which  Miss  PoweU  could  by  any 
act  known  to  the  law  "duly  claim,"  and  hence  that  the  clause 
of  forfeiture  is  void.  At  least  Miss  Powell's  life  estate  only 
will  be  forfeited. 

TheViOE-CHANCELLOR:  What  act  was  this  lady  to  do?  In 
what  capacity  was  she  to  have  claimed  % 

Mr.  Mansion :  I  suppose  as  a  creditor. 

The  Vioe-Chanoellor  :  I  fear  that  the  words  are  too 
stronff.  Nor  can  the  life  estate  be  separated  from  the  re- 
mainder.   The  fund  must  fall  into  the  residue. 

Solicitors :  Mr.  John  Frost;  Mr.  Alfred  Bilion. 

Q)  8  Mer.,  1.  (•)  81  Beav.,  228. 
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[Law  Reports,  18  Equity  Oues,  246.] 
V.^.H..  March  11, 1874. 

246]  *MuTLow  V.  Bigg. 

[187S    M.     29.] 

jSSqoreM  Truai^atahUe  o/LimUaiion9{9  &  4  WiO,  4,  c.  Vl\  9.  %6^£and  pa  tnui  for 
SaJU-^Retiduary  Gift, 

Under  a  devise  of  land  upon  trast  for  sale,  the  proeeeds  to  be  oonaidered  as  part 
of  the  personal  estate,  the  trustees  allowed  part  of  tne  land  to  remain  unsold  for  fifty 
years: 

Bdd,  that  the  trust  was  an  express  trust  within  sect  26  of  the  Statute  of  limi- 
tations, and  a  decree  for  the  execution  of  the  larust  of  the  unsold  land  made  at  the 
suit  of  a  residuary  legatee. 

Pmo§$y  y.  Bame8(*)  distingidBhed. 

Edward  Bigg,  by  his  will,  dated  the  6th  of  Jamiary,1820, 
after  giving  certain  lesacies,  made  the  following  disposal : 
^^  I  give  to  my  son  K  ST  Bigg,  and  my  daughters  S.  A.  and 
E.  F.  Bigg,  whom  I  appoint  executor  and  executrixes  of  this 
my  will,  my  freehold  nouses  in  Fenchurch  Street  and  Fen- 
church  Buildings,  to  hold  the  same  to  my  said  executor  and 
executrixes  in  trust  to  sell  and  dispose  of  the  same,  and  to 
convert  the  same  into  money,  and  the  money  arising  by 
such  sale  to  be  considered  as  part  of  m^  personal  estate ; 
and  I  give  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  freehold,  copyhold, 
and  personal,  to  hold  to  them  as  tenants  in  common,  their 
several  and  respective  heirs,  executors,  administrator,  and 
assigns,  forever." 

The  testator  died  on  the  23d  of  July,  1823,  and  his  will 
was  proved  by  E.  Smith  Bigg  and  Sarah  A.  Bigg,  on  the  8th 
of  November,  1823. 

Besides  the  freeholds  specified  in  the  will,  the  testator  died 
possessed  of  certain  freeholds  in  Seven  Dials,  and  of  consid- 
erable personal  estate.  The  executor  entered  into  possession 
and  sold  the  real  estate,  and  paid  his  sisters  sums  on  account 
of  the  interest  on  their  shares,  but  never  paid  them  the  capi- 
tal sums  of  the  testator's  estate  to  whicn  they  were  entitled 
under  the  will.  The  daughter  Emma  Frances,  shortly  after 
the  testator's  death,  went  to  reside  with  her  brother,  and 
died  on  the  9th  of  May,  1844,  intestate.  E.  Smith  Bigg  took 
possession  of  her  estate,  but  did  not  obtain  letters  of  ad- 
247]  ministration  of  her  estate  till  1859.  Sarah  *Anne  Bh 
died  on  the  18th  of  July,  1865.    E.  Smith  Bigg  died  in  FeE 

(»)  20  L.  J.  (Ch.),  898. 
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ruary,  1871,  having  appointed  his  sister,  the  defendant  Lucy 
Big;,  his  executrix. 

G&  the  death  of  E.  Smith  Big^,  his  sister,  the  defendant, 
Lucy  Bigg,  took  possession  of  nis  real  and  personal  estate. 

On  the  26th  of  January,  1873Ladininistration  de  bonis  rum 
of  the  estate  of  Emma  Frances  big^  was  granted  to  her  niece 
Mary  Ann  Mutlow,  the  plaintiff. 

The  bill  was  filed  in  1873,  by  William  Mutlow  and  Mary 
Anne  his  wife,  as  administrators  of  Emma  Frances  Bigg, 
and  prayed  for  execution  of  the  will  of  the  original  testator, 
Edward  Bigg,  against  Lucy  Maria  Bi^,  the  executrix  of  E. 
Smith  Bigg,  and  S.  H.  Bigg,  his  heir-at-law.  Two  of  the 
houses  01  tne  testator  Edward  Bigg,  situate  in  Fenchurch 
Street,  remained  unsold.  The  defendants  by  answer  set  up 
the  Statute  of  Limitations. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Bunting^  for  the  plaintiff: 
This  is  an  express  trust  for  the  sale  of  tne  real  estates,  and 
the  relation  between  the  trustee  and  the  cestui  qvs  trusty  the 
land  not  having  been  sold,  is  still  subsisting ;  there  has  never 
been  an  adverse  possession  of  the  freehold  so  as  to  take  the 
case  out  of  the  26th  section  of  the  statute:  SugderCs  Beal 
Property  Statutes  Q,  and  the  cases  there  cited. 

Mr.  Morgan^  Q.C/.,  and  Mr.  Marcy^  for  the  defendants: 
In  Pawsey  v.  Barnes  ("),  where  a  testator  devised  his  real 
estate  to  trustees  on  trust  to  seU,  and  the  will  was  proved  in 
1816,  but  no  claim  was  made  by  the  persons  entitled  to  the 
proceeds  until  after  the  death  of  the  surviving  executor,  in 
1849,  it  was  held  to  be  too  late.  It  is  true  that  the  case  was 
not  decided  on  the  statute. 

In  Bowyer  v.  Woodman  {*)  it  was  held  that  a  married 
woman  entitled  to  a  charge  on  land  could  onlv  claim  six 
^rears'  interest,  viz^  that  the  claim  was  within  the  42d  sec- 
tion of  the  3  &  4  Will.  4,  o.  27 ;  moreover,  this  is  in  effect  a 
gift  of  residue,  and  a  residue  charged  on  land  is  within  the 
statute  :  Sheppard  v.  Buke  CJ,  and  Prior  v.  Horniblov)  Q- 

^There  is  clear  laches  in  this  case  in  the  face  of  [248 
which  this  court  will  not  give  relief.  In  Ward  v.  Arch  (*) 
it  was  held  that  under  the  trust  for  sale  the  real  estate  must 
be  held  to  be  converted,  and  in  that  case  the  parties  entitled 
to  the  proceeds  might  have  applied  immediately.  In  Dick- 
enson V.  Tea^dale  C)  it  was  neld  that  a  trust  to  pay  debts 
was  not  an  express  trust  within  the  act. 


0)  Page  99.  («)  2  Y.  df  C,  Ea 

(•)  20  L.  J.  (Oh.),  893.  (•)  16  Sim.,  889. 

P)  Law  Rep.,  8  Eq.,  818.  O  1  D.  J.  df  S., 
(*)  9  Sim.,  667. 

9  Eng.  Rep.  99 


2  Y.  df  C,  Ex.,  200. 
62. 
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Sir  Chables  Hall,  V.C.  :  The  plaintiff  is  entitled  to  a  de- 
cree. His  claim  is  not  to  a  legacy,  but  to  a  share  of  prop- 
erty given  specifically  to  trust^  to  be  sold  for  persons  who 
were  beneficial  owners.  The  property  given  is  real  estate, 
which  was  held  upon  a  trust  for  sale.  Nothing  has  been 
done  to  effect  their  rights,  no  transfer,  no  sale ;  and  the  2Sth 
section  of  the  statute  seems  expressly  applicable  to  the  case. 
As  regards  the  40th  Section,  it  seems  to  me  to  have  no  appli- 
cation, except  perhaps  as  regards  the  proceeds  of  that  part 
of  the  property  whicn  has  been  sold.  The  part  with  wnich 
this  bin  seeks  to  deal  is  in  specie. 

With  regard  to  the  cases  cited :  In  Pawsejf  v.  Barnes  (') 
the  property  had  been  sold  in  the  year  1839,  and  therefore 
that  case  has  no  application  where  the  property  exists  in 
specie.  In  Boyer  v.  Woodman  Q  the  question  arose  on  the 
42d  section  of'  the  act.  After  Oough  v.  BuU  ("),  Lord  St. 
Leonards'  opinion,  and  Burrowes  v.  Oore(^\  I  must  hold 
that  the  proceeds  of  the  sale  of  land,  where  there  is  an  ex- 
press tru^t,  are  within  the  26th  section.  It  has  been  argued 
that  there  is  not  an  express  trust  of  the  land,  the  pro^eds 
of  sale  being  directed  to  be  part  of  the  personal  estate,  and 
the  same  persons  being  trustees  and  executors;  but  this 
mode  of  declaring  the  trusts  does  not  make  the  proceeds  of  sale 
personal  estate  so  as  to  exclude  the  26th  section.  There 
must  be  a  decree  in  favor  of  the  plaintiff,  confined  to  tiie 
property  which  remains  in  specie. 

Solicitors  for  the  plaintiff:  Messrs.  Singleton  A  Tai- 
tershaU. 

Solicitors  for  the  defendants :  Messrs.  Prior ^  Bigg,  Church 
&  Adams. 

(»)  20  L.  J.  (CK),  898.  («)  16  Sim.,  828. 

(•)  Law  Rep.,  8  Eq.,  318.  («)  6  a  L.  C,  907. 


[Law  Reports,  18  Eqaity  Cases,  259.] 
M.R.,  May  1,  4,  1874. 

259]  *Patti8Son  v.  Gilford. 

[1874    P.     40.] 

If^tineHon — Threatmed  Violaium  of  Legal  Bighi — BiU  quia  tuMt-^JUghi  of  Shootu^ 
over  E9tal$ — Sale  of  ESkatefor  BuUding  Purpoeee, 

In  order  to  obtain  an  injunction  restraining  a  threatened  act  on  the  ground  t^*«^^  if 
done,  it  will  be  a  violattbn  of  some  legal  right,  the  plaintiff  must  show  that  the  act 
must  result  in  a  violation  of  such  right. 

The  owner  of  ah  estate,  the  shooting  over  which  had  been  let  for  a  term  of  jears^ 
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iflraed  particalan  of  sale  of  the  estate  in  thirteen  lots,  stating  that  the  estate  contained 
several  plots  of  accommodation  and  building  land  suitable  for  the  erection  of  yillas 
and  residences,  and  describing  one  lot  in  particular  as  well  situated  for  the  erection 
of  a  house.  The  particulars  uiowed  that  it  was  intended  to  make  a  road  through  the 
estate  and  dedicate  it  to  the  public ;  but  gave  lull  notice  of  the  rieht  of  shooting : 

Held,  that  the  court  would  not,  at  the  instance  of  the  owner  of  the  right  of  shooting, 
interfere  to  prevent  the  intended  sale. 

In  1871  the  plaintiflf  became  tenant  for  a  term  of  twenty- 
one  years  (determinable  by  the  plaintiff  at  the  end  of  the 
first  seven  or  fourteen  years),  under  a  Mr.  Legh,  of  a  farm 
of  480  acres,  known  as  Kilnwood  Farm,  at  Fay  Gate,  in 
Sussex,  and  at  the  same  time  Mr.  Legh  agreed  by  letter  to 
let  to  the  plaintiff  for  the  same  term  the  right  of  shooting  over 
an  estate  known  as  "  Caryll's,"  of  about  188  acres,  and  di- 
vided from  Kilnwood  by  a  turnpike  road.  The  Caryll's 
estate  contained  valuable  coverts,  the  right  to  shoot  over 
which  was  a  main  inducement  to  the  plaintiff  to  take  a  lease 
of  ELilnwood  Farm. 

Mr.  Legh  had  recently  sold  the  Caryll's  estate  to  the  de- 
fendant, who,  towards  the  end  of  February,  1874,  caused  to 
be  inserted  in  the  newspa])ers  a  preliminanr  notice  of  an  in- 
tended sale  of  the  estate,  in  thirteen  lots,  for  building  i)ur- 
poses.  This  notice  contained  no  reference  to  the  plaintiff's 
right  of  shooting. 

On  the  5th  of  March  the  plaintiff's  solicitors  wrote  to  the 
defendant,  referring  to  the  advertisement,  and  stating  that 
the  proposed  sale  would  render  the  shooting  entirely  value- 
less, and  threatening  legal  proceedings  unless  the  sale  were 
withdrawn,  or  the  property  offered  to  oe  disposed  of  in  such 
a  way  as  not  to  *interfere  with  the  plaintiu's  rights.  [260 
On  the  6th  of  March  the  defendant's  solicitors  wrote  a  reply, 
admitting  the  plaintiff's  right,  and  stating  that  it  was  in- 
tended to  offer  the  property  subject  to  it. 

Tbe  defendant  subsequently  issued  particulars  of  sale  of 
the  estate  in  thirteen  lots,  to  take  place  by  auction  on  the  1st 
of  April,  1874.  It  was  stated  in  these  particulars  that  the 
estate  comprised  ''several  plots  of  accommodation  and 
building  land  delightfully  situate  and  suitable  for  the  erec- 
tion of  villas  and  residences,"  and  one  of  the  lots  was  de- 
scribed as  ''  well  situated  for  the  erection  of  a  house."  It 
appeared  from  a  plan  that  it  was  intended  to  make  a  road 
across  the  estate  ;  and  the  particulars  contained  the  follow- 
ing observations : 

"  The  tenant  of  the  Kilnwood  Farm  (adjoining  Caryll's)  is, 
during  his  tenancy,  entitled  to  the  shooting  (except  rabbits) 
over  the  whole,  or  the  greater  portion,  of  the  lots,  and  all 
the  lots  affected  by  such  right  will  be  sold  subject  thereto. 
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"The  purchasers  of  lots  4,  6,  6,  7,  8,  9, 10, 11, 12,  and  13  are 
to  maintain  and  keep  in  repair  the  new  road  about  to  be  made 
bv  the  vendor  and  shown  upon  the  plan  hereto  annexed, 
abutting  upon  each  of  those  lots,  until  such  road  shall  be 
dedicated  to  the  public  or  taken  to  by  the  parish,  in  pro- 
portion to  the  respective  frontages  of  such  lots  to  such  road." 

The  bill  was  fUed  on  the  27th  of  March,  1874,  alle^mg, 
amonest  other  things,  that  the  defendant  threatened  and  in- 
tended, in  order  to  assist  his  building  specxdation,  to  grub 
up  the  hedgerows  and  plantations  and  wholly  to  destroy 
the  coverts  on  the  estate,  and  praying  for  an  mjunction  to 
restrain  the  defendant  from  ouering  the  Caryll's  estate  for 
sale  for  buildiuj^  purposes,  or  for  grubbing  up  the  hedge- 
rows or  plantations  thereon,  or  from  prooeedii^  with  tne 
construction  of  the  said  intended  road,  or  otherwise  dealing 
with  the  estate,  so  as  to  interfere  with  or  prejudice  the  due 
exercise  and  enjoyment  by  the  plaintiflf  of  nis  right  of  shoot- 
ing over  the  same. 

upon  an  affidavit  echoing  the  bill  an  ex  parte  order  accord- 
ing to  the  prater  of  the  biU  was  made  on  the  28th  of  March, 
the  plaintiff  giving  the  usual  undertaking  as  to  damages. 

Notice  of  motion  was  given  for  the  15th  of  April.  On 
261]  that  day  *the  motion  was  by  consent  turned  into 
motion  for  decree,  and  now  came  on  to  be  heard. 

It  appeared  by  the  evidence  that  the  defendant  had  staked 
out  the  intended  road,  and  had  cut  through  two  hedges  at 

n^  )es  where  such  road  passed  through  them,  but  that  he 
not  grubbed  up  or  destroyed  any  of  the  plantations  or 
coverts,  and  had  no  intention  of  so  doing. 

Mr.  Pry,  Q.C.,  and  Mr.  Cookson^  for  the  plaintiff:  It  is 
clear  that  the  intended  sale  is  to  be  made  for  building  pur- 
poses, and  if  it  is  carried  out  the  result  must  necessarily  be 
that  the  shooting  will  be  utterly  destroyed.  Even  the  making 
of  the  road  will  materially  damage  the  plaintiff's  right. 
But  the  plaintiff  is  not  bound  to  show  damage ;  he  is,  in 
this  court,  in  the  position  of  a  lessee  of  the  shootW  with  a 
covenant  for  quiet  enjoyment,  and  is  entitled  to  enforce  the 
covenant  if  infringed,  without  re^rd  to  the  amount  of  dam- 
age. This  doctrine  was  recognized  in  the  recent  case  of 
Leech  v.  Schweder  C\  thoug;h  tne  appeal  court  differed  from 
your  honor  as  to  wnat  was  included  in  the  covenant. 

Under  these  circumstances  the  plaintiff  may  file  his  bill  at 
once  against  the  defendant,  and  is  not  bound  to  wait  till  the 
purchase  is  completed,  and  then  file  bills  against  the  thirteen 
purchasers. 

(1)  Law  Rep.,  9  Ch.,  46S. 
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Mr.  Southgate^  Q.C.,  and  Mr.  North,  for  the  defendant^ 
were  not  called  upon. 

SiK  G.  Jessel,  M.R.:  I  do  not  think  I  can  give  the  relief 
that  the  plaintiff  asks.  I  have  a  strong  notion  that  the  de- 
fendant would  have  done  something  wrong  if  the  plaintiff 
had  not  written  him  a  letter,  bat  the  answer  to  the  letter 
was,  ''  Look  at  mjr  jparticulars  of  sale ;"  and  I  must  look  at 
them.  The  plaintin  in  substance  claims  a  right  of  shootine 
over  some  land  with  a  covenant  for  quiet  enjoyment,  not 
actually  under  a  demise,  but  under  an  agreement  by  letter, 
which  in  this  court  amounts  to  a  demise.  He  now  comes 
for  an  *injunction  in  effect,  though  not  in  terms,  to  [262 
restrain  the  defendant  from  interfering  with  this  right.  I 
granted  an  interim  injunction  on  an  assertion  in  an  affidavit 
that  the  defendant  was  goinc  to  grub  up  and  destroy  the 
plantations,  and  if  that  had  been  proved,  I  should  have 
continued  the  order.  But  the  facts  now  established  are 
wholly  different.  All  the  destruction  that  the  defendant 
has  committed  is  limited  to  this — ^that  he  has  made  a  small 
road  Across  the  estate,  and  in  making  it  has  cut  through  two 
hedges ;  and  it  is  not  now  pretended  that  that  will  interfere 
with  the  shooting  in  any  way.  What  the  defendant  is 
actually  doing  is  this — ^he  is  putting  up  the  projjerty  for 
sale  in  thirteen  lots,  under  particulars  of  sale  wmch  state 
that  it  comprises  ^'several  plots  of  accommodation  and 
building  land  delightfully  situate  and  suitable  for  the  erec- 
tion of  villas  and  residences."  Then,  under  the  title  "  Ob- 
servations," there  comes  this:  [His  honor  read  the  sen- 
tences set  out  above.] 

It  appears  that  the  defendant  has  staked  out  a  road  and 
taken  down  the  hedges  so  as  to  enable  it  to  be  made,  and  it 
is  clear  that  it  is  intended  to  be  dedicated  to  the  public. 
But  the  particulars  do  not  contain  anj^  representation  as  to 
any  ^rticular  portion  of  the  estate  bein^  Duilding  ground ; 
and,  m  fact,  the  defendant,  having  received  the  plaintiff's 
letter,  has,  no  doubt,  carefully  abstained  from  representing 
that  any  part  of  the  land  is  immediately  available  for  build- 
ing purposes.  If  a  man  sells  land  in  that  way,  telling  the 
purchaser  that  during  his  tenancy  another  person  has  the 
right  of  shooting,  and  if  it  turns  out  that  the  land  cannot  be 
built  on  without  interference  with  the  right  of  shooting,  he 
in  effect  tells  the  purchaser  this:  "IfecoUect,  you  must 
make  some  arrangement  with  the  person  holding  the  right 
of  shooting  before  you  can  build.  All  I  say  is,  that  the 
property  is  well  situated  for  building,  admirably  situated 
for  the  erection  of  a  house,  only  before  you  erect  your  house 
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you  must  either  get  the  leave  of  the  person  entitled  to  the  right 
of  shooting,  or  wait  till  the  expiration  of  the  lease  of  the 
shooting."  There  is  no  representation  to  the  purchaser 
that  he  can  immediately  proceed  to  build  irrespective  of 
that  right. 

Now,  what  are  the  principles  upon  which  this  court  inter- 
feres? I  take  it  that,  in  order  to  obtain  an  injunction,  a 
plaintiff,  who  complains,  not  that  an  act  is  an  actual  viola> 
263}  tion  of  his  nght,  but  *that  a  threatened  or  intended 
act,  if  carried  into  effect,  will  be  a  violation  of  the  right, 
must  show  that  such  will  be  an  inevitable  result.  It  will 
not  do  to  say  a  violation  of  the  right  mav  be  the  result :  the 
plaintiff  must  show  that  a  violation  will  be  the  inevitable 
result.  On  that  point  there  are  some  well-known  authorities. 
The  case  usually  cited  is  a  decision  of  Lord  Cottenham, 
Haines  v.  Taylo^  ('),  and  there  it  was  laid  down  that  if  the 
act  threatened  to  be  done  could  by  any  possibility  be  done 
in  such  a  way  as  not  to  prejudice  the  nght,  it  would  not  be 
restrained,  and  that  it  was  not  sufficient  to  say  that  it 
probably  would  prejudice  the  right.  In  that  case  it  is  said, 
*'The  court  refuses  the  motion,  not  because  it  has  formed 
an  opinion  as  to  the  legality  of  what  it  is  alleged  that  the 
defendants  are  about  to  do,  but  simply  because  the  plain- 
tiff has  not  brought  before  it  circumstances  which  enable  it 
to  interfere  between  the  parties."  The  principle  is  this :  If 
you  say  the  defendant  is  going  to  do  an  unlawful  act,  vou 
must  prove  that  it  is  necessarily  unlawful ;  it  is  not  enough  to 
say  it  may  be  unlawful.  Again,  in  the  case  of  the  Emperor 
of  Austria  v.  Dayi^\  the  Lord  Chancellor  says:  *'I  con- 
sider this  court  has  jurisdiction  by  injunction  to  pro- 
tect property  from  an  act  threatened  which,  if  completed, 
would  give  a  right  of  action.  I  by  no  means  say  that  in 
every  such  case  an  injunction  may  be  demanded  as  of  right ; 
but  if  the  party  applying  is  free  from  blame  and  promptly 
applies  for  relief,  and  shows  that  bv  the  threatened  wTong 
his  property  would  be  so  injured  tnat  an  action  for  dam- 
ages would  be  no  adeq  uate  redress,  an  injunction  will  be 
granted."  Then,  in  Tipping  \.  Eckersley  {^\  which  I  hold 
to  be  good  law,  it  is  laid  down,  that  if  there  is  an  express 
covenant,  such  as  a  covenant  for  quiet  enjoyment,  then 
damage  is  not  necessarily  to  be  shown,  it  is  sumcient  to  show 
that  there  is  a  breach  of  the  express  covenant ;  but  at  all 
events,  you  must  show  that  there  is  a  breach.  All  these 
observations  ^ould  apply  if  the  defendant  were  actually 
threatening  to  erect  villas.     It  does  not  by  any  means  follow 

(>)  2  Ph.,  209,  210.  (»)  8  D.  F.  A  J.,  217,  240.  (»)  2  K.  4  J.,  264. 
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as  of  necegsitv  that  the  erection  of  one  or  two  villas  will 
injure  the  ri^ht  of  shooting ;  that  depends  upon  the  part  of 
the  estate  on  which  the  yillas  are  built,  the  number  of 
villas,  and  the  size  of  them,  and  so  on.  There  may  or  may 
not  be  *injury,  and  I  should  hesitate  long  before  I  [264 
granted  an  injunction  against  a  defendant,  over  whose  estate 
Siere  existed  a  right  of  shooting,  to  prevent  his  building  a 
single  house.  Oi  course  a  great  deal  would  depend  on  the 
extent  of  the  property,  and  the  nature  of  the  coverts,  and  so 
on ;  but  I  should  require  to  be  satisfied,  according  to  the 
authorities,  that  by  the  erection  of  a  house,  or  even  two 
houses  if  the  estate  was  a  large  one,  injury  must  necessarily 
and  inevitablv  follow.  When  I  say  inevitabljr,  I  do  not  use 
the  word  in  the  sense  of  there  being  no  possibility  the  other 
way,  because  I  think  courts  of  justice  must  always  act  upon 
the  theory  of  very  great  probability  being  sufllcient ;  all  I 
mean  is  that  there  must  be  such  a  great  probability,  that, 
in  the  view  of  ordinary  men,  using  ormnary  sense,  the 
injury  would  follow.  But  in  this  case  the  defendant  is  not 
going  to  do  anything  of  the  kind ;  all  he  is  goin^  to  do  is 
what  he  has  an  undoubted  right  to  do,  to  sell  the  estate. 
He  may  sell  it  in  several  lots,  or  in  one  lot,  as  he  thinks  fit ; 
and  he  may  tell  the  purchaser  anything  he  likes  in  praise 
of  the  estate— that  it  is  beautifully  situate,  that  it  is  well 
adapted  for  building.  He  must  not  tell  the  purchaser, 
"You  may  build  upon  it  forthwith,  you  will  not  injure  the 
right  of  shooting ;"  but  he  does  not  do  that ;  aU  he  says  is, 
"There  are  some  plots"  (one  of  which  is  particularly  pointed 
out)  "very  eligible  for  buildine  purposes;  but  recollect, 
there  is  a  right  of  shooting  over  all  the  plots,  and  you  take 
subject  to  that  right,  and  you  must  be  careful  not  to  make 
such  an  erection  as  will  interfere  with  this  right  of  shooting." 
That  is  the  effect  of  the  particulars.  No  cautious  man  who 
understood  the  particulars  would  buy  that  land  for  imme- 
diate building  purposes ;  he  would  see  the  difficulty  which 
he  would  get  into  with  regard  to  the  owner  of  the  right  of 
shooting.  Then  it  is  said,  What  is  the  owner  of  the  right  of 
shooting  to  do  if  you  cut  up  an  estate  in  a  great  number  of 
lots  ?  Is  he  to  sue  the  owner  of  each  lot  i  That  is  his  mis- 
fortune. He  has  no  contract  with  the  landlord  not  to  sell 
his  estate  in  lots.  If  it  was  desirable  not  to  accept  a  grant 
of  the  right  of  shooting  except  on  those  terms,  ne  should 
have  stipulated  for  them.  I  know  of  nothing  that  prevents 
a  landlord  who  has  granted  the  right  of  shooting  over  his 
testate  from  afterwards  selling  his  estate  in  lots.  You  may 
have  fifty  *lots  or  600  lots.     It  might  be  very  incon-  [265 
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venient  for  the  owner  of  the  right  of  shooting  if  he  had  to 
Bue  a  great  many  parties  and  brin^  a  great  many  actions ; 
but  stul  I  take  it  his  right  of  shooting  is  not  necessarily  in- 
terfered with  by  the  mere  division  of  the  estate  in  lots. 
Then,  is  it  interfered  with  by  the  purchasers  of  the  lot« 
being  told  "  Some  of  the  lots  are  very  well  situate  for  build- 
ing;" when  they  are  told  at  the  same  time,  *'It  is  subject 
to  the  right  of  shooting?"  I  cannot  hold  that  it  is.  The 
mere  telling  them  what  is  the  fact,  that  these  are  eligible 
building  sites,  though  not  immediately  available  on  account 
of  the  right  of  shooting,  is  not  an  interference  with  the  riffht 
of  shootmg.  Altogether,  I  cannot  see  how  the  plaintiff  has 
a  right  to  come  to  this  court  for  relief  under  these  circum- 
stances. I  shall  dismiss  the  bill,  and  the  costs  must  follow 
the  result. 

Mr.  Sovthgaie  asked  for  an  inquiry  as  to  damages. 

Sir  G.  Jessel,  M.R.:  Yes;  I  think  you  are  entitled  to 
that. 

Solicitors:  Messrs.  NickinsoUy  PraU&NicJcinson;  Messrs. 
Ashurst^  Morris  &  Co. 
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JPrneUee — Pleading — Suit  hy  Perwn  of  Unaound  Mind  not  found  bo  hy  InqmsiHon — 
Next  Friend — IMssolution  of  Partnership — Notice  to  diseolve —  Wtthdraioal  of  Notice, 

A  person  who  has  become  permanentl^r  insane,  but  has  not  been  so  found  by  inqni- 
sition,  may  maintain  a  suit  by  his  next  friend  for  the  protection  of  property  in  which 
he  is  interested  as  partner. 

Permanent  lunacy  of  a  partner  is  a  ground  of  dissolution  at  the  instance  of  the 
lunatic  as  well  as  of  the  other  partner. 

A  bill  was  filed  by  a  next  friend  on  behali  of  a  person  of  unsound  mind  not  so 
found  by  inauisition,  against  the  partner  in  business  of  the  plaintiff,  all^n^  that 
the  plfdntiff  nad  for  some  time  past  been  suffering  from  softening  of  the  brain  and 
was  of  unsound  mind,  and  that  it  would  be  for  his  benefit  that  the  partnership  should 
966]  be  dissolved;  and  praying  that  the  *partnership  might  be  dissolved  and 
accounts  taken,  and  the  share  of  the  plaintiff  in  the  assets  secured  for  his  benefit, 
and  for  a  receiver : 

Hdd,  on  demurrer,  that  the  suit  could  be  maintained. 

Whether  a  decree  for  final  dissolution  can  be  Inade  in  such  a  suit  without  the 
appointment  of  a  committee  in  lunacy,  ouasre. 

The  jurisdiction  of  the  Court  of  Cnancery  with  respect  to  suits  instituted  by 
persons  of  unsound  mind,  not  so  found  by  inc|uisition,  by  next  friends,  conmdered. 

The  articles  of  partnership  between  the  plamtiff  and  defendant  provided  that  either 
partner  should  be  at  liberty  to  determine  the  partnership  at  the  end  of  the  first  seven 
years  of  the  term,  on  giving  previous  notice  to  the  other  partner  of  his  intention  to 
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do  80.    The  plaintiff  hayinff  become  insane,  the  defendant  served  on  him  notice  of 
his  intention  to  determine  uie  partnership  at  the  end  of  the  first  seven  yean  of  the 
term: 
Held,  that  the  notice  cotdd  not  be  withdrawn  without  the  consent  of  the  plaintiff. 

Bemubreb. 

The  bUl  was  filed  by  Joseph  Jones,  described  'as  a  person 
of  unsound  mind  not  so  found  by  inquisition,  by  Edward 
Brettell,  his  next  friend,  against  Lewis  Idoyd,  and  contained 
allegations  to  the  f oUowiujg  effect : 

In  April,  1867,  the  plaintiff  and  defendant  entered  into 
partnership  as  chain-cable,  anchor,  and  nail  manufacturers, 
at  Cradley,  in  Worcestershire,  for  a  term  of  fourteen  years 
from  the  31st  of  March  then  last.  The  articles  of  partner- 
ship provided,  that  at  the  end  or  determination  of  the  first 
seven  years  of  the  term,  or  if  either  partner  should  without 
the  consent  of  the  other  do  any  of  the  wrongful  acts  therein 
enumerated  (none  of  which  the  defendant  was  alleged  to 
have  done),  then  in  the  first  case  it  should  be  lawful  for 
either  partner,  and  in  any  of  the  other  cases  it  should  be 
lawful  lor  the  other  partner,  by  giving  notice  in  writing  to 
the  partner  so  offending,  or  leaving  the  same  for  him  at  the 
counting-house  of  the  partnership  for  the  time  being,  to  de- 
termine the  partnership  from  the  time  when  sucn  notice 
should  be  given  or  left.  And  then  and  in  such  case  the 
share  and  mterest  of  such  offending  partner  of  and  in  the 
effects  belonging  to  the  partnership  should  be  ascertained, 
and  he  should  nave  such  an  allowance  in  lieu  of  profits,  in 
addition  to  the  interest  on  his  share  of  the  capital,  and  the 
amount  thereof  respectively  should  be  paid,  ana  such  instru- 
ments should  be  executed  in  relation  to  his  share  and  inter- 
est, as  if  he  had  died  on  the  day  of  such  determination. 

*The  business  was  carried  on  by  the  plaintiff  and  de-  [267 
fendant  in  accordance  with  the  articles  of  partnership,  until 
about  three  years  before  the  filing  of  the  bill,  when  (accord- 
ms  to  the  6th  paragraph  of  the  bill)  the  health  of  the  plain- 
tin  failed,  and,  owmg  to  softening  of  the  brain,  he  became, 
and  had  ever  since  continued,  incapable  of  attending  to 
business,  and  was  then  in  fact  of  unsound  mind. 

On  the  17th  of  September,  1873,  the  defendant  gave  writ- 
ten notice  to  the  plaintiff  of  his  intention  to  dissolve  the 
partnership  on  the  31st  of  March,  1874,  when  the  first  seven 
years  thereof  would  expire.  Various  differences  arose  be- 
tween the  defendant  on  the  one  hand  and  the  family  and 
advisers  of  the  plaintiff  on  the  other,  in  taking  the  partner- 
ship accounts,  and  on  the  28th  of  March,  1874,  the  defen- 
dant served  on  the  plaintiff  the  following  notice : 
9  Eng.  Rep.  100 
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"To  Mr.  Joseph  Jones,  of  Cradley,  Worcestershire,  chain 
and  nail  manumcturer.  I  hereby  withdraw  and  abandon 
the  notice,  dated  the  17th  day  of  September,  1873,  served  by 
me  upon  you  of  my  intention  to  dissolve  our  partnership  on 
the  31st  day  of  March,  1874,  under  our  articles  of  partner- 
ship dated  the  15th  day  of  April,  1867." 

The  14th  paragraph  of  the  bill  alleged  that  the  plaintiff 
was  of  unsound  mind  at  the  date  of  the  service  of  the  above- 
mentioned  notice,  and  that  it  was  expedient  and  for  the 
benefit  of  the  plaintiff  that  the  partnership  should  be  dis- 
solved. 

The  bill  prayed  that  the  partnership  might  be  declared  to 
be  dissolved  from  the  31st  of  March,  1874,  that  an  account 
of  the  partnership  transactions  might  be  taken,  and  that 
what  upon  taking  such  account  should  appear  to  be  due  to 
the  plaintiff  from  the  defendant  might  be  decreed  to  be  jpsdd 
to  or  secured  for  the  benefit  of  me  plaintiff,  the  plaintiff 
thereby  offering  to  pay  what,  if  any thmg,  should  be  found 
due  from  him  to  the  defendant ;  that  the  property  of  the 
partnership  might  be  sold  under  the  direction  of  the  court, 
and  the  produce  thereof  paid  to  or  secured  for  the  benefit  of 
the  plaintiff  and  defendant,  according  to  their  respective 
rirfits  and  interests  therein ;  and  for  a  receiver. 

The  defendant  demurred.  ^ 

268]  *Mr.  Fisher^  Q.C.,  and  Mr.  Maidlow^  for  the  demur- 
rer :  As  a  rule,  no  doubt,  notice  of  dissolution  given  to  a 
lunatic  partner  operates  as  a  dissolution  of  the  partnership ; 
Mobertson  v.  Lockie  (*),  Mellersh  v.  Keen  (') ;  but  in  this  in- 
stance the  notice  was  irregular,  as  it  was  not  given  at  the  end 
or  determination  of  the  first  seven  years  of  the  term,  so  the 
defendant  was  at  liberty  to  withdraw  it. 

There  being  then  no  actual  dissolution  of  the  partnership, 
the  question  is,  whether  the  plaintiff  is  entitled  to  come  to 
this  court  to  have  it  dissolved.  Permanent  insanity  (which 
is  not  alleged  to  exist  here)  is  a  ground  for  a  decree  for  dis- 
solution at  the  suit  of  the  other  partner,  because  of  the  in- 
sane partner's  incapacity  to  conduct  the  business  according 
to  the  terms  of  the  partnership :  Sayer  v.  Bennet  (') ; 
Waters  v.  Taylor  (*) ;  JoTies  v.  Noy  (') ;  AnonyTnou^  (•) ; 
but  it  has  not  been  decided  that  the  insane  partner  ha^  any 
right  to  have  the  partnership  dissolved  on  the  ground  of  his 
own  incapacity,  when  the  other  partner  is  able  and  willing 

(»)  15  Sim.,  285.  (*)  2  V.  A  B.,  299. 

(«)  27  Beav.,  286.  (*)  2  My.  <&  K.,  125. 

(8)  Mofdagu'9    Digest  of   the   Law   of  (•)  2  K.  A  J.,  441. 
Partership,  note  {c)\  S.  C,  1  Cox,  107. 
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to  perform  his  part  of  the  partnershij)  contract.   At  all  events, 
he  is  not  entitled  to  maintain  a  suit  by  a  next  friend  with 
that  object. 
[Mr.  Southgate,  Q.C.,  referred  to  Fisher  v.  MeUes  (').] 


(»)  M.R.,  1870.  Mar.  10, 14 ;  June 80. 
[1870    F.    3.] 
Fisher  y.  Msllbs. 

Monoid  for  decree. 

The  bill  was  filed  by  Joseph  Charles 
Fisher,  described  as  a  person  of  weak 
mind,  by  William  Jones,  his  father-in- 
law  and  next  friend,  against  William 
Melles,  Henry  Boberts,  Heniy  Jones, 
and  John  Beid.  It  alleged  in  effect  that 
the  plaintiff  was,  and  for  eighteen 
months  past  had  been,  afflicted  with 
softening  of  the  brain,  and  in  conse- 
quence uiereof  was  of  weak  mind,  and 
his  judgment  and  capacity  of  under- 
standing ordinary  matters  had  been  so 
weakened  and  destroyed  as  to  render 
him  unfit  to  attend  to  business  of  im- 
portance, or  to  take  part  in  transactions 
requiring  ordinary  intelligence;  that 
Melles  had  acquired  great  and  undue 
influence,  amounting,  in  fact,  to  abso- 
lute control  over  the  plaintiff,  and  tak- 
ing advantage  of  his  weakness  of  mind, 
had  induced  him  to  execute  a  deed  in- 
tended to  have  the  effect  of  dissolving 
the  partnership  between  him  and  Melles 
(which  partnership  was  constituted  by 
articles  dated  in  June,  1856,  for  a  term 
expiring  on  the  24th  of  June,  1870), 
and  constituting  a  new  partnership  be- 
tween the  plaintiff  and  the  defendants 
other  than  Melles,  who  affected  to  re- 
tire in  favor  of  such  other  defendants, 
the  share  and  interest  of  the  plaintiff 
being  considerably  reduced  by  the  pro- 
visions of  such  deed ;  and  that  the  same 
defendants  were  at  the  date  of  the  pre- 
tended dissolution  well  aware  that  the 
plaintiff  was  in  such  a  state  of  mind 
and  body  as  to  be  unable  to  enter  into 
any  contract ;  yet  they,  being  desirous 
of  procuring  the  business  for  their  own 
benefit,  without  regard  to  the  rights 
and  interest  of  the  plaintiff,  arranged 
with  Melles  all  the  terms  of  his  pre- 
tended retirement  and  of  the  pretended 
new  partnership,  and  agreed  with  him 
that  he  should  procure  the  same  to  be 
embodied  in  a  deed,  and  should  induce 
the  plaintiff  to  execute  the  same. 

The  bill  prayed  that  it  might  be  de- 


clared that  the  deed  of  dissolution  of 
partnership  and  the  document  consti- 
tuting the  alleged  new  partnership 
were  improperly  obtained  from  the 
plaintiff,  and  were  respectively  void 
and  of  no  effect,  and  that  the  partner- 
ship between  the  plaintiff  and  Melles 
was  a  continuing  partnership  until  the 
24th  of  June  then  next ;  and  that  some 
proper  person  might  be  appointed  to 
manage  the  business,  and  that  upon 
the  expiration  of  the  partnership  the 
business  might  be  sold;  that  Melles 
might  be  restrained  from  intermeddling 
wiw  the  property  of  the  partnership 
and  from  injuring  or  using  the  name 
of  Fisher  and  Melles,  and  that  the 
other  defendants  might  be  restrained 
from  doing  any  act  in  the  name  of  the 
alleged  new  partnership,  and  from  con- 
tinuing in  possession  of  the  warehouse, 
books,  and  property  of  Fisher  and 
Melles,  and  might  be  ordered  to  deliver 
up  possession  thereof ;  and  for  conse- 
quential accounts. 

Mr.  Je89el,  Q.C..  and  Mr.  Stock,  for 
the  plaintiff. 

Mr.  Southgate,  Q.C.,  and  Mr.  Buah, 
for  the  defendants. 

March  14.  Lord  Romillt,  M.R., 
made  the  following  order : 

**  His  lordship  l^ing  of  opinion  that 
no  case  is  established  against  the  de- 
fendants of  undue  influence  or  fraud 
against  the  plaintiff,  and  that  the  costs 
of  so  much  of  the  biU  as  charges  undue 
influence  or  fraud  ought  ultimately  to 
be  paid  by  the  next  friend  of  the 
plaintiff,  doth  order  that  the  motion  do 
stand  over,  to  enable  an  application  to 
be  made  to  the  Lords  Justices  of  ap- 
peal to  establish  the  fact  that  the  plain- 
tiff is  a  person  of  such  unsound  mind 
as  to  be  incapable  of  taking  care  of  him- 
self or  his  property ;  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  as 
they  may  be  advised." 

The  plaintiff  was  subsequently  found 
lunatic  by  inquisition.  The  suit  was 
continued  by  the  next  friend  as  com- 
mittee, and  on  the  30th  of  June,  1870, 
Lord  Romilly,  M.R.,  dismissed  so  much 
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269]    *The  proper  course  would  have  been  to  have  the 

})laintiff  found  lunatic  by  inquisition,  and  then  to  apply  in 
unacy  under  sect.  123  of  the  Lunacy  Regulation  Act,  1853 
270]  (16  &  17  Vict.  c.  70),  for  a  *di8solution  of  partnership. 
Unsoundness  of  mind  gives  this  court  no  jurisdiction  what- 
ever. The  plaintiff  majr  recover  his  reason,  or  he  may  be 
found  lunatic  by  inquisition ;  and  in  either  event  the  suit 
will  be  paralyzed :  BeaU  v.  Smith  (*).  Light  v.  Light  {*)* 
which  will  be  cited  on  the  other  side  as  an  authority  for  a 
suit  instituted  in  the  name  of  a  person  of  weak  mind  by  a 
next  friend,  is  in  our  favor ;  for  the  Master  of  the  Rolls, 
though  he  made  a  decree  for  the  protection  of  the  plaintiff's 
property,  yet  admitted  the  force  of  the  objections  to  the  suit, 
and  gave  liberty  to  apply  in  lunacy  as  to  the  application  of 
the  property.  In  HaJfhide  v.  Robinson  ('),  the  Lords  Jus- 
tices held  that  a  bill  cannot  be  filed  by  a  next  friend,  on 
behalf  of  a  person  of  unsound  mind  not  so  found  by  inqui- 
sition, for  dealing  with  his  real  estate. 

Mr.  Sordhadte^  Q.C.,  and  Mr.  E,  W,  Byme^  for  the  bill, 
were  not  called  on. 

Sir  G.  Jessel,  M.R.:  This  bill  raises  two  questions,  one 
of  them  of  very  considerable  importance  as  regards  general 
law,  and  the  other  only  of  importance  between  the  parties. 
The  second  of  these  questions,  which  I  must  deal  with  first, 
is,  whether  under  the  terms  of  this  particular  agreement  of 
partnership  the  partnership  has  been  actually  dissolved  by 
reason  of  a  notice  given  by  the  defendant.  The  other  ques- 
tion is,  whether,  if  the  partnership  has  not  been  actually 
dissolved,  the  plaintiff,  a  person  of  unsound  mind  not  found 
so  by  inquisition,  is  entitled  by  a  suit  instituted  by  a  next 
friend  to  have  it  declared  to  be  so.  This  question  branches 
out  into  several,  which  have  been  argued  before  me.  One 
question  is,  whether,  if  so  entitled  at  all,  which  is  disputed, 
tne  plaintiff  must  not  show  permanent  insanity ;  and  it  is 
said  there  is  no  sufficient  allegation  of  permanent  insani^. 
Another  is,  that  the  plaintiff  can  only  be  so  entitled  if  the 
court  should  be  satisfied  that  the  partnership  will  be  dis- 
solved in  the  interests  of  the  lunatic,  and  there  is  no  allega- 
tion to  maintain  that ;  and  then  it  is  said  that  in  any  event 
271]  110  *decree  ought  to  be  made  at  the  instance  of  a  per- 

of  the  bill  80  charged  andne  inflaenoe  directed  the  accoants  to  be  taken  of 

or  fraud,  with  costs  to  be  paid  by  the  the  partnership  of  Fisher  and  Melles. 

committee,  and  made  a  declaration  that  Solicitors  :  Mr.   W<  Campton  Smith ; 

at  the  time  of  entering  into  the  alleged  Mr.  Roberts. 

new  partnership  the  plaintiff  was  not  {})  Law  Rep.,  9  Ch.,  85. 

in  a  ht  state  of  mind  to  enter  into  it,  (*)  25  Beav. ,  248. 

and    that    the    same    was    void,    and  {^)  Law  Rep.,  9  Cli.,  873. 
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son  in  this  position,  because  it  cannot  be  worked  out  against 
the  defendant. 

Now,  the  first  point  is,  has  the  partnership  been  dissolved 
independently  oi  the  lunacy  ?  That  depends  upon  the  con- 
struction of  the  articles  of  partnership.  [His  honor  referred 
to  the  provision  for  dissolution  stated  above,  and  after  de- 
ciding that  the  meaning  of  the  articles  was,  that  either  part- 
ner snould  be  at  liberty  to  give  notice  a  reasonable  time 
before  of  his  intention  to  dissolve  the  partnership  at  the  end 
of  the  first  seven  years  of  the  term,  and  that  the  partnership 
was  dissolved  by  the  notice  of  the  17th  of  September,  con- 
tinued :]  Then  comes  the  question,  whether  on  the  28th  of 
March  the  service  of  the  notice  of  the  defendant's  determina- 
tion to  withdraw  the  former  notice  could  alter  the  position 
of  the  parties  ?  I  am  clear  that  it  could  not.  In  the  first 
place,  it  is  perfectly  well  settled  that,  the  first  notice  being 
served,  if  a  valid  notice,  took  effect,  whether  the  plaintin* 
was  sane  or  insane.  That  has  been  decided  a  great  many 
times.  Mellersh  v.  KeenQ)  was,  I  think,  the  last  case. 
Therefore,  the  first  notice  would  be  perfectly  valid,  though 
the  plaintiff  was  insane  at  the  time.  But  how  could  the 
second  notice  be  good  for  anything  i  If  the  first  notice  put 
an  end  to  the  partnership,  it  altered  the  position  of  the  par- 
ties ;  and  how  could  a  man  without  the  consent  of  the  other 
party  say,  I  will  become  a  partner  j^ain  i  It  is  totally  im- 
possible that,  after  a  notice  of  that  kmd  has  been  given,  one 
party  alone  could  withdraw  it  without  the  consent  of  the 
other  and  enter  into  a  partnership  a^ain.  In  my  opinion, 
there  is  no  such  power  of  withdrawal  as  is  claimed  oy  the 
defendant ;  and  if  the  first  notice  were  valid,  that  notice  re- 
mains unaffected  bv  the  attempt  to  withdraw  it. 

If  that  is  the  right  view,  there  is  an  actual  dissolution  of 
the  partnership,  and  the  plaintiff  would  become  entitled  to 
come  here  under  the  ordinary  jurisdiction  to  protect  the 
partnership  property  and  to  have  a  receiver  and  manager 
appointed. 

But  there  is  another  ground  upon  which  the  bill  is  framed 
which  I  must  advert  to.  The  bill  is  framed  also  on  the 
ground  that  in  any  event  the  insanity  of  the  plaintiff  enti- 
tles him  by  his  next  friend  to  have  it  declared  mat  it  is  ben- 
eficial for  him  to  put  an  end  *to  the  partnership,  or  to  [272 
have  that  partnership  put  an  end  to.  I  think  that  such  a 
bill  can  be  filed,  and  is  within  the  authorities.  First  of  all, 
I  quite  agree  with  what  was  said  on  the  part  of  the  defen- 
dant, that  you  must  have  an  allegation  of  permanent  insanity 

(1)  21  Beay.,  286. 
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— that  is,  that  you  must  have  an  allegation  of  insanity,  not 
merely  of  a  temporary  character,  for  that  is  the  meaning  of 
the  rule,  and  not  merely  insanity  from  which  it  is  likely  or 
reasonably  possible  that  a  man  may  recover.  Well,  I  think 
that  is  sufficiently  alleged  here.  1  do  not  think  that  any- 
body understanding  the  meaning  of  language,  and  having 
even  that  slight  acquaintance  with  medical  knowledge  which 
every  person  of  ordinarily  good  education  is  expected  to 
have,  could  doubt  that  the  allegation  in  the  sixth  paragraph 
of  the  bill  is  an  allegation  of  permanent  insanity,  and  not 
merely  of  temporary  lunacy,  from  which  a  man  is  likely  to 
recover. 

Then  it  was  said,  "  Even  that  being  so,  it  by  no  means  fol- 
lows that  the  court  will  dissolve  a  partnership  at  the  instance 
of  a  person  of  unsound  mind  not  so  found  by  inquisition, 
at  the  request  of  a  next  friend,  for  reaUy  he  is  the  person 
asking  it,  and  not  the  lunatic. ' '  To  that  proposition  I  also  give 
my  cordial  assent.  I  think  no  court  would  dissolve  a  part- 
nership unless  it  saw  it  was  necessary  for  the  benefit  of  the 
lunatic.  If  it  saw  it  would  be  for  his  benefit  that  the  part- 
nership should  be  continued,  as  being  well  managed  and  the 
property  well  taken  care  of,  the  court  would  not  interfere- 
but  I  find  in  this  bill  an  allegation  in  the  fourteenth  para- 
graph "that  it  is  expedient  and  for  the  benefit  of  the  plain- 
tifl  that  the  said  partnership  should  be  dissolved,  and  the 
accounts  thereof  taken  by  and  under  the  direction  of  the 
court ;"  and  I  find  that  followed  by  a  prayer  that  the  prop- 
erty of  the  partnership,  that  is,  the  assets,  may  be  decree! 
to  be  paid  to  or  secured  for  the  benefit  of  the  plaintiff,  the 
plaintiff  being  ready  and  willing  and  thereby  oflfering  to  pay 
what,  if  anything,  snail  be  found  due  to  the  defendant ;  niat 
all  the  property,  stock-in-trade,  and  effects  of  the  said  part- 
nership may  be  got  in  and  disposed  of  under  the  direction 
of  the  court ;  that  a  proper  person  may  be  appointed  to  re- 
ceive and  collect  the  deots,  moneys,  stock-in-trade,  and  ef- 
fects owing  and  belonging  to  the  said  partnership ;  and  that 
all  proper  directions  may  be  given  for  effectuating  the  pur- 
poses aforesaid.  So  that  I  find  an  allegation  that  it  is  for 
273]  the  benefit  of  the  plaintiff,  and  I  *find  a  prayer  for 
what  I  call  an  interim  security  for  the  partnership  projperty 
— I  mean  the  appointment  of  a  receiver,  and  so  on.  Can  I 
say,  therefore,  on  general  demurrer,  which  admits  all  these 
facte,  that  it  is  not  to  be  dissolved  at  the  instance  of  the 
plaintiff  ?  I  cannot  say  so,  unless  it  is  true  that  the  insane 
partner  has  no  equity,  which  was  the  proposition  maintained 
by  one,  if  not  by  both,  of  the  counsel  for  the  defendant. 
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Well,  now,  that  is  a  proposition  of  law  which  it  is  neces- 
sary to  examine,  and  at  the  same  time  I  will  state  another 
proposition  which  they  pnt  forward,  and  which  can  be  ex- 
amined conveniently  at  the  same  time.  It  was  said  that, 
even  assuming  there  was  snch  an  equity,  the  equity  can  only 
be  asserted  by  the  committee  in  lunacy,  and  cannot  be  as- 
serted by  a  bill  filed  by  a  next  friend.  I  do  not  think  either 
of  those  propositions  well  founded.  I  think  there  is  an 
equity  on  the  part  of  the  lunatic,  and  I  think  the  equitj 
may  be  asserted  by  the  next  friend.  I  do  not  say  that  it  is 
not  desirable  that  there  should  be  a  committee  appointed, 
and  I  do  not  sajr,  if  this  case  comes  to  a  hearing,  1  myself, 
if  I  am  then  the  Judge  to  hear  it,  or  the  court  whicn  may  hear 
it,  may  not  think  it  desirable  that  it  should  not  be  finally 
adjudicated  upon  until  some  application  has  been  made  to 
the  Lords  Justices  for  an  adjudication  in  lunacy  and  for  the 
appointment  of  a  committee.  All  that  is  matter  for  subse- 
quent consideration.  What  I  have  now  to  decide  is,  whether 
tne  bill  itself  is  maintainable,  and  whether  any  interim  order 
for  the  protection  of  the  property  of  the  lunatic  or  his  share 
of  the  partnership  property  can  or  cannot  be  obtained. 

On  tne  first  point,  1  think  that  the  old  decision  of  Lord 
Kenyon  is,  as  adopted  and  recognized  by  Lord  Eldon  and 
Vice-Chancellor  Wood  in  subsequent  cases,  quite  conclusive. 
What  Lord  Kenyon  said  in  Sayer  v.  Bennel  (*)  was :  "  This 
I  will  venture  to  lay  down  as  a  general  rule :  that  where 
there  are  two  partners,  both  of  whom  are  to  contribute  their 
skill  and  industry  in  carrying  on  the  trade,  the  insanity  of 
one  of  them,  by  which  he  is  rendered  incapable  to  contribute 
that  skill  and  industry  on  his  part,  is  a  good  ground  for 
putting  an  end  to  the  partnership;  not  by  the  authority  of 
either  of  the  partners,  but  by  an  application  to  a  court  of 
justice,  and  tnis  for  the  sake  of  the  partner  who  is  rendered 
incapable,  as  well  *as  of  the  other ;  for  it  would  be  a  [274 
great  hardship  upon  a  person  so  disordered  if  his  property 
mi^ht  be  continued  in  a  business  which  he  could  not  control 
or  inspect,  and  be  subject  to  the  imprudence  of  another.  If 
this,  tnen,  were  a  case  of  one  of  the  partners  being  insane 
at  the  present  moment,  I  should  not  have  a  particle  of  doubt 
to  decree  the  dissolution  of  the  partnership."  Now,  that 
means  as  clearly  as  possible  that  there  is  an  equity  for  the 
insane  partner.  The  bargain  he  made  was,  that  certain  prop- 
erty called  partnership  property  should  be  under  the  joint 
control  of  himself  and.  another — not  that  it  should  be  under 
the  sole  control  of  the  other— and  that  he  and  the  other 

(1)  Moniagtit  Digest  of  the  Law  of  Partnership,  note  (c) ;  S.  C,  1  Cox,  107. 
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should  take  an  active  part  in  carrying  on  the  business  and 
in  supervising  the  arrangements  necessary  for  carrying  it  on, 
and  tnat  the  partnership  property  should  not  be  risked  by 
the  other  without  his  consent.  That  was  his  bar^in.  By 
the  act  of  God  that  bargain  has  become  incapable  of  per- 
f ormance,  and  he  is  not  able  to  exercise  that  supervision  over 
the  conduct  of  the  business  and  the  care  of  the  property  for 
which  he  bargained.  Then  what  I  understand  Lord  Kenyou 
to  mean  is,  that  that  has  so  altered  the  complexion  of  mat- 
ters,  has  so  entirely  changed  the  nature  of  the  contract,  that 
he  is  no  longer  bound,  and  that,  even  on  the  part  of  the  lu- 
natic, you  may  apply  to  a  court  of  equity,  in  a  proper  case, 
for  a  dissolution,  on  the  ground  of  that  entire  change  having 
taken  ]3lace  in  the  relations  between  the  parties,  and  that  the 
equity  is  not  confined  to  the  sane  partner,  but  it  is  clearly  ex- 
tensible and  extended  to  the  case  of  the  lunatic  partner.  I 
find  the  whole  doctrine,  the  whole  Judgment  of  Lord  Ken- 
yon,  approved  by  Lord  Eldon  in  Waters  v.  Taylor  (*),  and 
equally  approved  by  Vice-Chancellor  Wood  in  the  Anony- 
mous case  Q.  Therefore,  I  take  it  to  be  settled  law — and 
when  I  say  I  take  it  to  be  setfled  law,  I  am  using  the  very 
words  that  were  used  by  the  Vice  Chancellor — ^that  the  in- 
sane partner  has  a  right  to  come  into  this  court,  of  course  in 
a  proper  case,  to  have  the  partnership  dissolved. 

That,  then,  beinjg  his  right,  can  it  be  exercised  %  that  is, 
can  a  suit  be  instituted  by  the  lunatic,  not  found  so  by  in- 
g^uisition,  by  his  next  friend  %  I  have  no  doubt  it  can.  There 
is  authority  upon  the  subject,  and  it  seems  to  me  so  distinct 
275]  that  I  have  no  ^occasion  really  to  refer  to  the  reason, 
for  I  think  the  cases  of  LigM  v.  Lighi(^)  and  BeaU  v.  Smith  Q 
are  such  authorities ;  but  independentiy  of  the  unreported 
case  of  Fisher  v.  Melles^  where  I  know  the  point  was  dis- 
cussed, and  indei)endently  of  authority,  let  us  look  at  the 
reason  of  the  tmng.  If  this  were  not  the  law,  anybody 
might  at  his  will  and  pleasure  commit  waste  on  a  lunatic's 
propertv  or  do  damage  or  serious  injury  and  annoyance  to 
nim  or  his  property,  without  there  being  any  remedy  what- 
ever. In  the  first  place,  the  Lords  Justices  or  the  Lord 
Chancellor  are  not  always  sitting  for  applications  in  lu- 
nacy. In  the  next  place,  if  they  were,  everybody  knows  it 
takes  a  considerable  time  to  nmke  a  man  a  lunatic  by  in- 
quisition, and  his  family  sometimes  hesitate  about  making 
him  a  lunatic,  or  hope  for  his  recovery,  and  take  care  of  him 
in  the  meantime  without  applying  for  a  commission  in  lu- 

m  2  V.  A  B.,  299.  (*)  26  Beav.,  248. 

2  £.  <fe  J.,  441.  («)  Law  Rep.,  9  Oh.,  85. 
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nacjr.  Is  it  to  be  tolerated  that  any  person  can  injure  him 
or  nis  property  without  there  being  any  power  in  any  court 
of  justice  to  restrain  such  injury  ?  Is  it  to  be  said  that  a  man 
may  cut  down  trees  on  the  property  of  a  person  in  this  un- 
fortunate state,  and  that  because  no  effort  of  his  can  be  made, 
no  member  of  his  family  can  file  a  bill  in  his  name  as  a  next 
friend,  to  prevent  that  injury  ?  Is  it  to  be  allowed  that  a  man 
may  make  away  with  the  share  of  a  lunatic  in  a  partnership 
business,  or  take  away  the  trust  property  in  which  he  is  in- 
terested, without  this  court  being  able  to  extend  its  protec- 
tion to  him  by  granting  an  injunction  at  the  suit  of  the 
lunatic  by  a  next  friend,  because  he  is  not  found  so  by  in- 

?[uisition  1  I  take  it  those  propositions,  when  stated,  really 
urnish  a  complete  answer  to  the  suggestion  that  he  cannot 
maintain  such  a  suit.  Of  course  they  do  not  answer  the 
question  as  to  how  far  he  may  carry  it ;  but  that  he  can 
maintain  such  a  suit  for  the  purpose  of  protection,  for  the 
purpose  of  obtaining,  as  in  this  case,  a  receiver,  I  should 
thinK  there  can  be  no  doubt  whatever.  But  how  stands  it 
on  authority  ?  In  the  case  of  Light  v.  Lights  the  exact  point 
came  before  my  predecessor,  and  he  decided  that  in  a  case  of 
trust  such  a  bill  could  be  filed  by  a  lunatic  not  so  found  by 
inquisition,  by  his  next  friend.  I  find  in  the  bopks  of  prac- 
tice the  proposition  so  laid  down  in  the  widest  sense.  But 
the  question  came  *before  the  Lords  Justices  recently  [276 
in  tne  case  of  Beall  v.  Smith  ('),  which  was  cited  to  me  by 
the  defendant's  counsel,  and  what  do  they  say?  Lord  Jus^ 
tice  James  says  this:  ''The  law  of  the  Court  of  Chancery 
undoubtedly  is,  that  in  certain  cases,  where  there  is  a  person 
of  unsound  mind  not  found  so  by  inquisition,  and  therefore 
incapable  of  invoking  the  protection  of  the  court,  that  pro- 
tection may  in  proper  cases,  and  if  and  so  far  as  may  be 
necessary  and  proper,  be  invoked  on  his  behalf  by  any  per- 
son as  his  next  friend.  But  every  person  so  constituting 
himself  officiously  the  guardian,  committee,  and  protector  of 
a  person  of  unsound  mind  does  so  entirely  at  his  own  risk, 
and  he  must  be  prepared  to  vindicate  the  necessity  and^  pro- 
priety of  his  proceedings  if  they  are  called  in  question." 
Well,  here  I  fmd  an  allegation  which  is  to  be  taken  as  true 
on  this  demurrer,  that  the  bill  is  for  the  benefit  of  the  luna- 
tic, and  therefore  the  next  friend  has  so  far  discharged  him- 
self from  that  onus.  Then  he  goes  on:  '/The  Court  of 
Chancery  is  not  the  curator  either  of  the  person  or  the  estate 
of  a  person  non  compos  mentis  whom  it  does  not  and  can- 
not make  its  ward.     It  is  not  by  reason  of  the  incompetency, 

(»)  Law  Rep.,  9  Oh.,  91. 

9  E^-G.  Rep.  101 
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but  notwithstanding  the  incompetency,  that  the  Court  of , 
Chancery  entertains  the  proceedings.  . .  .  The  court  can  only 
exercise  such  equitable  jurisdiction  as  it  could  under  the 
same  circumstances  have  exercised  at  the  suit  of  the  person 
himself,  if  of  sound  mind.  If  there  be  a  trust  property  in 
which  the  person  is  beneficially  interested,  the  court  may, 
no  doubt,  deal  with  it  in  such  manner  as  it  may  deem  just, 
and  it  will,  if  necessary,  ascertain  the  nature  and  extent  of 
his  interest,  and  will  authorize,  and  in  a  proper  case  compel, 
the  trustee  to  deal  with  the  lunatic's  mterest  in  the  trust 
property  for  his  benefit.  But  that  arises  from  its  inherent 
absolute  jurisdiction  over  trusts  and  trust  funds.  So  in  a 
case  of  partnership,  it  may  make  the  necessary  orders  with 
respect  to  the  partnership  and  its  assets,  notwithstanding 
the  incompetency  of  a  partner ;  but  that  again  is  a  conse- 
quence of  its  ordinary  jurisdiction  in  partnership  matters, 
which  is  not  ousted  or  paralyzed  by  such  incompetency." 
Now  no  one  can  deny,  I  should  think,  after  that  iudgment, 
that  in  partnership  matters,  in  which  this  court  has  a  pri- 
mary jurisdiction,  that  jurisdiction  is  not  ousted  or  destroyed 
277]  *by  either  party  becoming  a  lunatic.  It  is  impossible 
to  doubt,  at  least  I  should  think  so,  that  if  one  partner  was 
misapplying  the  assets,  the  other  partner,  though  a  lunatic 
not  lound  so  by  inquisition,  could  by  his  next  friend  pre- 
vent such  misapplication.  So  in  the  same  way,  if  it  be  as 
Lord  Kenyon  puts  it,  an  undoubted  hardship  on  the  lunatic 
that  his  property  should  be  left  at  the  mercy  of  his  partner, 
or  the  whole  mode  of  conducting  the  business  left  to  the  sole 
discretion  of  his  partner,  and  that  hardship  was  remediable 
in  a  court  of  equity  prior  to  the  Lunacy  Eegulation  Act>  1853 
(16  &  17  Vict.  c.  70),  the  same  remedy  must  still  remain,  and 
the  lunatic  must  have  an  undoubted  right  to  say,  "This  is  a 
case  in  which  it  will  be  for  my  benefit  that  the  partnership 
should  be  dissolved,  and  therefore  I  am  entitled  to  some  pro- 
tection for  the  assets,  even  before  the  decree  for  final  disso- 
lution." And  he  is  entitled  to  submit  that  case  to  the 
judgment  of  the  court,  and  for  that  purpose,  at  all  events, 
to  make  the  necessary  application.  I  do  not  say — it  is  not 
necessary  for  me  to  say  at  the  present  moment — whether  he 
will  or  will  not  obtain  a  final  decree  without  application  to  the 
jurisdiction  in  lunacy ;  all  I  say  is,  that  in  my  opinion  and 
judgment  he  can  maintain  this  bill,  and  this  beiuff  a  general 
demurrer  for  want  of  equity,  it  must  be  overruled. 

Solicitors :  Messrs.  Church,  Sons  &  Clarke;  Mr.  JE.  Bifrne^ 
agent  for  Messrs.  Homfray  &  Holbertoji,  Brierley  HilL 
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*Shand  v.  Du  Buisson.  [283 

[1868     S.     260.] 
Foreign  AttachmetU — Jurisdiciion — Garnishee — Equitable  AesignnieiU. 

A.  issaed  an  attachment  out  of  the  Lord  Mayor's  Court  a^inst  B.  as  garnishee, 
and  C.  (a  native  Indian  merchant  of  Madras)  as  defendant,  Uiereby  attaching  for  a 
debt  due  to  A.,  and  contracted  in  this  country,  a  fund  belonging  to  C.  in  the  hands 
of  B.  A.'s  attachment  was  defeated  by  a  prior  attachment  issued  by  D.  for  an 
alleged  debt  due  from  C,  on  which  judgment  was  obtained  in  the  Lord  Mayor's 
Court.  ^ 

The  fund  having  been  transferred  from  the  Lord  Mayor's  into  this  court : 
Held,  that  as  D.  had  failed  on  the  evidence  to  establish  the  validity  of  his  al- 
leged debt,  his  attachment  was  fraudulent,  and  the  judgment  based  thereon  inoper- 
ative, so  that  this  court  had  jurisdiction  to  order  payment  to  A.  out  of  the  fund  in 
court  of  the  amount  of  his  debt,  with  interest  from  the  date  of  his  attachment  in  the 
Mayor's  Court. 

B.  having  a  fund  in  his  hands  belonging  to  C. : 

Held,  that  a  bill  of  exchange  drawn  by  C.  on  B.  for  the  exact  amount  of  the  fund 
was  not  an  equitable  assignment. 
The  doctrine  of  Bum  v.  Carvalho  (')  considered. 

This  was  a  bill  by  the  plaintiflEs,  who  carried  on  business 
as  merchants  in  Rood  Lane,  London,  under  the  firm  of 
Shand  &  Co.,  for  the  purpose  of  enforcing  their  claim,  for 
which  they  had  obtained  a  garnishee  order  in  the  Lord  May- 
or's  Court,  to  the  balance  of  a  fund  which  had  been  paid 
into  this  court  by  the  garnishees,  as  against  the  defendant, 
who  also  claimed  to  be  entitled  to  the  fund,  and  by  virtue  of 
a  prior  attachment  in  respect  of  a  debt  alleged  by  the  plain- 
tiffs to  be  fictitious,  had  obtained  Judgment  in  the  Mayor's 
Court. 

It  appeared  that  Poolacoora  Veerabudra  Chetty,  a  native 
Indian  merchant  at  Madras,  was  in  the  habit  of  consigning 
to  the  plaintiffs,  who  carried  on  business  as  merchants  in 
Rood  Lane,  aforesaid,  with  a  branch  house  at  Madras,  pro- 
duce for  sale  by  them  in  London,  and  at  the  same  time  arew 
bills  affainst  such  consignments  on  plaintiffs,  who  accepted 
the  bills  and  paid  them  at  maturity,  and  also  sold  the  pro- 
duce consigned  to  them  and  received  the  proceeds.  *0n  [284 
the  18th  of  February,  1867,  the  account  between  the  plain- 
tiffs and  P.  V.  Chetty  showed  a  balance  due  to  the  plaintiffs 
of  £752  4^.  2d. 

At  this  time  the  defendants,  Du  Buisson  and  Cleverlej, 
carrying  on  business  under  the  firm  of  Henckell,  Du  Buis- 

(»)  4  My.  <&  Or.,  690. 
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son  &  Co.,  held  a  sum  of  £1,035  4^.  5d.  on  account  of  P.  V. 
Chetty. 

On  the  22d  of  April,  1868,  the  plaintiffs  commenced  an 
action  in  the  Lord  Mayor's  Court  against  Poolacoora  Veera- 
budra  Chetty  as  the  defendant,  and  issued  an  attachment 
for  their  debt  against  Du  Buisson  and  Cleverley. 

On  the  12th  of  June,  1868,  the  garnishees  pleaded  to  the 
action  in  the  Mayor's  Court,  and  t^e  plaintiffs  subsequentlj^ 
ascertained  from  them  that  a  prior  attachment  had  been 
issued  on  the  12th  of  March,  1868,  in  the  Mayor's  Court  by 
the  defendant  Poolacoora  Sarabiah  Chetty  lor  an  alleged 
debt  of  £1,035  4s.  5d.,  claimed  to  be  due  from  P.  V.  Chetty. 

It  appeared  that  on  the  24th  of  October,  1866,  Poolacoora 
Veeraoudra  Chetty  was  arrested  for  non-payment  of  35,000 
rupees,  and  lodged  in  prison  at  Madras.  In  February, 
1867,  he  petitioned  for  his  discharge  under  the  Insolvency 
Acts,  but  his  petition  was  dismissed  with  costs,    on  the 

ground  that  he  had  fraudulently  concealed  OToperty  from 
is  creditors,  and  an  order  made  impounding  his  dooks.  P. 
V.  Chetty  thereupon  endeavored  to  effect  a  compromise  with 
his  creditors,  and  authorized  Henckell,  Du  Buisson,  &  Co. 
to  hold  the  sum  of  £1,035  4*.  5c?.,  then  in  their  hands  be- 
longing to  him,  at  the  disposal  of  one  Beliah  Chetty,  for  the 
purpose  of  such  compromise.  In  consequence  of  the  refusal 
of  Beliah  Chetty  to  act  in  the  matter,  P.  V.  Chetty,  in  June, 
1867,  applied  to  the  defendant  Sarabiah  Chetty,  who  was  his 
adopted  son,  and  requested  him  to  do  what  he  could  to 
carry  out  the  compromise,  and  especially  to  advance  him 
money  for  the  purpose  of  discharging  the  claims  made  on 
him  by  some  of  nis  creditors.  According  to  the  defendant' a 
statement  he  consented  to  act,  provided  P.  V.  Chetty  would 
give  him  an  order  on  Henckell,  Du  Buisson  &  Co.  to  pav 
over  to  him  (defendant)  the  full  amount  of  £1,035  4^.  6<?. 
then  (as  already  stated)  in  their  hands  belonging  to  P.  V. 
Chetty.  P.  V.  Chetty  agreed  to  this,  and  defendant  accord- 
ingly, as  he  alleged,  paid,  to  certain  of  the  creditors,  in  dis- 
charge of  debts  due  to  them  from  P.  V.  Chetty,  sums 
285 J  amounting  to  10,380  rupees.  In  *con8ideration  of 
these  payments,  and  pursuant  to  his  agreement,  P.  V. 
Chetty  gave  defendant  a  bill  of  exchange  lor  £1,035  4^.  Hd. 
on  Messrs.  Henckell,  Du  Buisson  &  Co.,  in  the  following 
terms : 

"Exchange  for  £1,035  4^.  5d. 

"Madras,  26  Aug.,  1867. 
"On  demand  of  this  first  of  exchange  (second  of  the  same 
tenor  and  date  unpaid)  pay  to  P.  Sarabiah  Chetty  or  order 
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the  sum  of  £1,036  45.  5d.  for  value  received,  and  place  the 
same  to  account  of 

"  P.  Veerabudra  Chetty. 

"  To  Messrs.  Henckell,  Du  Buisson  &  Co., 
London." 

On  the  12th  of  March,  1868,  Sarabiah  Chetty  commenced 
an  action  in  the  Lord  Mayor's  Court  against  P.  V.  Chetty  as 
defendant,  for  his  alleged  debt  of  £1,036  4^.  5d.  (the  amount 
then  in  the  hands  of  the  garnishees). 

On  the  17th  of  May,  1868,  P.  V.  Chetty,  who  had  a  few 
days  previously  been  adjudged  insolvent,  died  in  gaol  at 
Madras. 

On  the  26th  of  June,  1868,  Sarabiah  Chetty' s  attachment 
came  on  for  trial  in  the  Majror's  Court,  and  a  verdict  and 
judgment  were  obtained  by  nim  against  the  garnishees  for 
the  sum  of  £1,036  4:8.  5d. 

The  plaintiffs  thereupon  filed  their  bill  to  restrain  Du  Buis- 
son &  Co.  from  paying  over  the  £1,036  to  Sarabiah  Chettv, 
or  any  person  other  than  the  plaintiffs  until  the  plaintiffs' 
claim  was  satisfied,  and  to  obtain  payment  of  their  debt 
with  interest  thereon  from  the  18th  of  February,  1867,  and 
costs  of  suit,  out  of  the  £1,035  which,  since  bill  filed,  had 
been  paid  into  court  by  Du  Buisson  &  Co.,  and  to  restrain 
the  defendant  Sarabiah  Chetty  from  proceeding  to  enforce 
the  judgment  obtained  by  him  in  the  Mayor's  Court,  which 
the  bill  prayed  might  be  declared  void  and  of  no  effect,  on 
the  ground,  as  charged  by  the  bill,  1,  that  the  alleged  debt 
on  which  such  attachment  was  obtained  was  whollv  ficti- 
tious, and  a  fraudulent  contrivance  for  the  purj)Ose  of  with- 
drawing the  property  of  P.  V.  Chetty  from  his  bona  fide 
creditors  in  tnis  country;  and,  2,  that  even  if  the  alleged 
debts  arose  in  the  manner  alleged  by  Sarabiah  Chetty,  the 
alleged  payments  were  made  in  India,  out  of  the  jurisdiction 
of  the  Mayor's  Court,  at  the  request  of  and  by  *per-  [286 
sons  resident  in  India,  so  that  the  Mayor's  Court  had  no 
jurisdiction  to  issue  the  attachment  in  favor  of  Sarabiah 
Chetty. 

On  payment  into  court  of  the  £1,036,  Messrs.  Du  Buisson 
&  Co.  had  been  dismissed. 

Benjamin  Brooks,  the  assignee  in  insolvency  at  Madras 
of  P.  V.  Chetty,  who  had  been  made  a  defendant,  had  dis- 
claimed. 

Mr.  jfiTay,  Q.C.,  and  Mr.  W.  F.  Robinson^  for  the  plain- 
tiffs: The  Lord  Mavor's  Court,  being  a  local  and  inferior 
court,  is  subject  to  the  jurisdiction  of  this  court,  and  as  the 
attachment  obtained  by  tlie  defendant  Sarabiah  Chetty  was 
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in  respect  of  an  alleged  debt,  not  arising  within  the  city  but 
incurred  in  India,  between  parties  both  resident  abroad,  this 
court  will  restrain  the  defendant  from  sweeping  away  the 
fund  by  virtue  of  his  attachment  thus  improperly  obtained: 
Mayor  of  London  v.  Cox{') ;  Banqiie  de  Credit  Commercial 
V.  l)e  Gas  (').  Not  only  was  the  attachment  improperly  ob- 
tained, the  cause  of  action  having  arisen  beyond  the  Juris- 
diction of  the  Mayor's  Court,  but  on  the  result  of  the 
evidence  this  alleged  debt  is  shown  to  be  wholly  fictitious, 
and  a  mere  device  to  sweep  away  this  fund  from  the  bona 
fide  creditors  of  P.  V.  Chetty.  If  the  attachment  relied  on 
by  the  defendant  fails,  then  he  will  rest  his  case  on  the  bill 
oi  exchange  of  the  26th  of  August,  1867,  as  having  the  effect 
of  an  equitable  assignment.  But  the  indorsement  of  a  bill 
of  exchange  gives  only  a  right  to  the  bill,  and  does  not 
amount  to  an  equitable  assignment :  Rohey  &  CoJ^s  Persever- 
ance Ironworks  v.  Olier  (*).  Moreover,  it  is  clear  upon  the 
evidence  that  no  value  was  given  for  the  bill. 

Mr.  Jackson^  Q.C.,  and  Mr.  Bardsioell^  for  Sarabiah 
Chetty :  The  security  given  to  us  by  the  document  of  the 
26th  of  August,  1867,  may  be  informal,  but  it  enures  both 
in  substance  and  in  this  court  as  a  good  equitable  assign- 
ment in  our  favor  of  the  fund  therein  mentioned.  Even  if  it 
is  a  bill  of  exchange,  it  does  not  follow  that  it  may  not  also 
be  a  valid  equitable  assignment.  To  constitute  an  equitable 
2871  assignment,  the  form  is  immaterial;  nb  ^particular 
word.s  are  necessary:  any  document  which  shows  an  inten- 
tion of  giving  to  the  person  in  whose  favoi*  it  is  drawn  the 
right  to  receive  the  property  which  is  made  the  subject  of 
the  document,  will  be  sufficient.  Thus,  in  equity  an  order 
given  by  a  debtor  to  his  creditor,  having  funds  of  the  debtor, 
to  pay  the  creditor  out  of  such  funds,  is  a  binding  equitable 
assignment  of  so  much  of  the  fund :  Burn  v.  CarryalTw  (*). 

We  are  also  in  possession  of  a  prior  attachment,  on  which 
we  have  obtained  judgment  in  the  Lord  Mayor's  Court,  and 
the  plaintiffs  are  mere  creditors  (even  assuming  that  their 
cause  of  action  arose  in  this  country— which  we  deny,  the 
debt  having  been  contracted  by  Veerabudm  Chetty  with  the 
Madras  branch  of  plaintiffs'  firm),  who  have  no  possible 
claim  in  this  court  except  such  as  may  arise  from  their  hav- 
ing wholly  failed  at  law ;  and  with  the  result  of  those  pro- 
ceedings, which  were  properly  and  successfully  taken  by 
defendant,  and  could  only  be  transferred  by  a  certiorari^ 
this  court  has  no  jurisdiction  to  interfere. 

(')  Law  Rq).,  2  II.  L..  239.  (=»)  Uw  Rrp.,  7  Ch..  BUS. 

C)  Law  Kep.,  0  C.  P..  142.  {*)  4  My.  &  Cr.,690,  7(»2. 
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Sir  James  Bacon,  V.C:  In  my  opinion  the  plaintiffs 
have  very  clearly  shown  and  proved  that  the  debt  in  respect 
of  which  they  claim  was  contracted  within  the  jurisdiction 
of  the  Lord  Mayor's  Court,  and  therefore  suable  for  in  that 
court.  The  proceedings  by  attachment  in  the  Lord  Mayor's 
Court  on  the  part  of  the  plaintiffs  were  perfectly  right  as  far 
as  they  went,  and  they  were  intercepted  by  the  course  pur- 
sued by  the  defendant.  The  assistance  of  this  court  was  in- 
voked, and  the  whole  affair  is  transferred  to  this  court.  It 
has  been  argued  that  the  proceedings  in  the  Lord  Maj^or's 
Court  could  only  be  transferred  to  this  court  by  a  writ  of 
certiorari^  but  I  am  unable  to  adopt  that  view.  Either  by 
the  consent  of  both  parties,  or  at  the  instance  of  one  and  in 
spite  of  the  other,  the  question  which  arises  in  the  Mayor's 
Court,  together  with  the  fund,  is  brought  into  this  court, 
and  the  plaintiffs  desire  to  have  their  right  adjudicated  upon 
by  this  court ;  the  assignee  of  P.  V.  Chetty,  the  only  claim- 
ant to  the  fund,  other  man  the  plaintiff  and  defendant,  hav- 
ing withdrawn.  I  consider,  therefore,  that  this  court  has 
full  jurisdiction  to  decide  between  these  parties  the  auestions 
raised  upon  this  record,  and  *that  the  court  can  make  [288 
a  decree  now  as  between  these  parties,  and  relating  to  the 
fund  which  the  court  has  taken  into  its  possession  in  order 
that  the  rights  relating  to  it  may  be  determined. 

Considering,  therefore,  as  I  do,  that  the  plaintiffs'  rights 
are  just  the  same  as  they  would  have  been  if  they  had  car- 
ried the  proceedings  in  the  Lord  Mayor's  Court  to  a  conclu- 
sion, I  am  bound  now  to  make  a  decree  according  to  the 
prayer  of  the  bill,  if  satisfied  that  the  plaintiffs'  claim  is  es- 
tablished. The  evidence  of  the  debt  is  clear  and  conclusive, 
and  has  not  been  called  in  question  in  the  slightest  degree. 
The  sum  claimed  is  £752  4^.,  the  balance  of  an  account 
which  is  described  to  have  arisen  upon  the  transactions  men- 
tioned in  the  plaintiffs'  evidence.  Then  it  is  suggested  by 
the  defendant  that  the  plaintiffs  have  no  equity  to  prefer 
their  claim  in  this  court.  If  I  am  right  in  saying  that,  but 
for  the  interference  of  the  defendant,  it  is  a  suit  which  might 
have  been  determined  in  the  Mayor's  Court,  and  could  only 
be  determined  there  in  one  wa}^,  the  same  right  exists  in  the 
plaintiffs  now,  and  they  have  in  this  court  an  equity  which 
entitles  them  to  the  decision  in  their  favor  which  they  would 
inevitably  have  obtained  in  the  Mayor's  Court  but  for  the 
defendant's  proceedings. 

The  other  objection  taken,  that  there  is  no  proof  that  the 
debt  was  contracted  in  London,  fails  in  point  of  fact;  for 
the  evidence  on  that  sulgVct  is  clear  and  conclusive. 
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The  defendant  then  raises  this  case,  that  the  bill  of  ex- 
change of  which  he  is  the  holder  amounts  to  an  equitable 
assignment  of  tlie  debt.  I  do  not  desire  to  narrow  the  juris- 
diction that  has  been  handed  down  to  this  court,  by  which 
an  equitable  assignment  maybe  dealt  with  in  this  court ;  but 
it  is  entirely  new  to  me  to  hear  that  a  bill  of  exchange  in  an 
ordinary  mercantile  transaction  in  the  shape  in  which  this 
appears,  can  amount  to  an  equitable  assignment  of  the  debt, 
Tne  note  might  have  been  indorsed  to  any  individual,  or  to 
any  number  of  people,  who  might  have  indorsed  it  in  suc- 
cession. A  mercantile  instrument  it  is  in  its  origin,  and  ia 
that  shape  it  remains,  and  has  no  other  validity  or  effect, 
and  to  call  it  an  assignment  of  a  debt  would  be  to  call  it  not 
by  its  right  name.  The  other  ground  upon  which  the  de- 
fendant insists  upon  his  right  to  it  is,  that  he  advanced 
money  of  his  own  for  the  payment  of  the  debt  of  the 
289]  debtor,  and  that  japon  a  contract  then  *enteredinto,  he 
was  entitled  to  the  money,  and  that  the  bill  of  exchange  is 
only  evidence  of  that  contract.  That  must  rest  upon  evi- 
dence, and  if  I  look  at  the  evidence,  I  cannot  say  that  it 
seems  to  me  in  the  slightest  degree  satisfactory. 

His  honor,  after  referring  to  the  evidence,  and  observing 
that  the  account  given  by  the  defendant  did  not,  by  any 
means,  inspire  confidence,  and  that  if  it  was  necessary  to  in- 
quire into  those  facts  for  the  purpose  of  deciding  the  case, 
he  should  not  be  disposed  to  adopt  the  evidence  as  to  the 
application  of  the  money  by  the  defendant,  said  that  the 
iuagment  obtained  by  defendant  in  the  Mayor's  Court  was 
based  upon  a  fraudulent  claim,  and  was  utterly  void  and 
formed  no  obstacle  to  the  claim  of  the  plaintiffs,  who  were 
entitled  to  have  their  debt,  which,  upon  the  evidence,  was 
clearly  contracted  within  the  jurisdiction,  satisfied  out  of 
the  money  in  court.  The  order  would  be  for  an  account 
and  payment  of  what  should  be  found  due  to  the  plaintiffs 
in  respect  of  principal,  with  interest  at  6  per  cent,  from  the 
demand  for  payment  by  the  proceedings  against  the  garni- 
shees in  the  Mayor's  Court. 

Solicitors:  Messrs.  Simpson  &  OvUingford;  Messrs. 
Stibbard  &  CransTiay. 
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*AsTLEY  V.  Earl  of  Essex.  [290 

[1868    A.     120.] 

Heal  Estate — Settlement — Conditional  LimUaiion — Name  and  Arms  Clause — Forfeiture 
for  Non-compliance — Ignorance  of  Condition— Statute  of  Limitations  (8  <fc  4  WiU, 
4,  <?.  27),  M.  8,  4. 

The  terms  "forfeiture"  and  "breach  of  condition"  used  in  the  statute  8  A  4 
Will.  4,  c.  27,  88.  8,  4,  are  to  be  read  in  the  largest  sense,  and  extend  to  forfeitures 
which  operate  to  accelerate  an  estate  under  a  conditional  limitation,  as  well  as  to 
forfeitures  of  which  the  heir-at-law  only  can  take  advantage. 

Ignorance  of  a  condition  annexed  to  a  gift  by  will  does  not  protect  the  devisee  or 
legatee  from  the  consequences  of  not  complying  with  the  condition. 

An  estate  was  devised  in  strict  settlement,  subject  to  a  clause  directing  that  every 
person  who  should  become  entitled  in  possession  under  the  will  should,  on  becoming 
so  entitled,  assume  the  testator's  name  and  arras ;  and  it  was  provided,  that  in  case 
any  such  person  should  fail  or  neglect  so  to  do  for  twelve  calendar  months  after  he 
should  become  so  entitled  in  possession,  his  estate  and  interest  should  cease,  and  the 
estate  should  go  to  the  person  who  should  be  next  in  remainder  and  then  in  esse,  as 
if  the  person  so  failing  or  neglecting  were  then  dead.  A  tenant  in  tail,  who  did  not 
comply  with  the  clause,  remained  in  possession  of  the  estate  for  more  than  twenty 
years.  At  his  death  the  next  remainderman  was  in  India,  and  being  ignorant  of  his 
rights  under  the  will,  did  not  comply  with  the  clause : 

Held,  that  the  tenant  in  tail  haa  not  acquired  a  title  by  adverse  possession,  but 
that  on  his  death,  by  virtue  of  the  act  S  <&  4  Will.  4,  c.  27,  s.  4,  the  remainderman 
became  entitled  to  the  estate : 

Ileldf  also,  that  the  remainderman's  estate  was  forfeited  by  reason  of  his  non-com- 
pliance with  the  name  and  arms  clause. 

Robert  Thompson,  by  his  will,  dated  the  30th  of  Decem- 
ber, 1781,  devised  all  his  freehold  estates  to  Stamp  Brooks- 
bank  and  William  Whatel v,  and  their  heirs,  to  the  following 
uses:  viz.,  to  the  use  of  the  said  Stamp  Brooksbank •  and 
William  Whately,  and  their  heii-s,  during  the  life  of  the 
testator's  niece,  Elizabeth  Corbett  the  elder,  the  wife  of 
Thomas  Corbett,  in  trust  for  her,  the  said  Elizabeth  Corbett 
the  elder,  and  her  assigns,  for  her  life  for  her  sole  and  sepa- 
rate use ;  and  from  and  after  her  decease  to  the  use  of  Wil- 
liam Corbett  (eldest  son  of  the  said  Elizabeth  Corbett),  and 
his  assigns,  for  his  life,  with  remainder  to  the  use  of  trustees 
to  preserve  contingent  remainders ;  with  remainder  to  the 
use  of  the  ^first  son  of  the  body  of  William  Corbett  in  [291 
tail  male ;  with  remainder  to  the  use  of  the  second,  third, 
fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  the  said  William  Corbett  successively  in  tail 
male,  with  divers  remainders  over.  And  after  a  proviso 
enabling  Elizabeth  Corbett  and  the  other  tenants  for  life 
named  in  the  will  to  grant  leases  for  twenty-one  years,  tlie 
9  Eno.  Rki\  102 
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testator  declared  his  will  and  meaning  to  be  that  all  and 
every  the  person  and  persons  who  should  for  the  time  being 
be,  under  and  by  virtue  of  that  his  will,  entitled  to  the  pos- 
session of  his  real  estates  for  their  own  benefit  after  the  de- 
cease of  his  said  niece,  Elizabeth  Corbett,  should,  when  and 
so  soon  as  he  or  they  should  so  become  entitled  in  posses- 
sion, and  when  and  so  soon  as  he  or  they  should  have 
attained  the  age  of  twenty-one  years,  take  and  use  the  sur- 
name and  arms  of  Thompson,  and  from  thenceforth  at  all 
times  use  such  surname  and  arms,  and  use  his  and  their 
best  endeavors  to  obtain  an  act  of  Parliament  or  other  law- 
ful and  sufficient  license  or  authority  for  enabling  and  en- 
titling him  so  to  do.  And  in  case  any  such  person  or  persons 
should  neglect  or  fail  to  take  and  use  such  surname  and 
arms,  or  to  obtain  a  proper  and  sufficient  license  and  author- 
ity for  that  purpose  lor  the  space  of  twelve  calendar  months 
next  after  tne  time  when  he  and  they  should  so  become  en- 
titled in  possession  to  such  estates,  or  next  after  the  time 
when  he  or  they  should  attain  the  age  of  twenty-one  years, 
whichsoever  of  such  times  should  last  happen ;  or  if  he  or 
they  should  at  any  time  thereafter  fail  to  use  such  surname 
or  arms,  then  and  in  every  such  case  the  estate  and  interest 
of  the  person  so  failing  of  and  in  his  said  estates  and 
the  aforesaid  powers  {sic)  consequential  thereto,  should 
cease,  determine,  and  be  absolutely  void  to  all  intents  and 
purposes  whatsoever;  and  the  testator's  said  estates  should 
immediately  thereupon  go  over  and  belong  in  possession  to 
the  person  who  should  be  next  in  remainder  under  that  his 
will,  and  be  then  in  esse,  in  like  manner  as  if  the  person  so 
failing  or  neglecting  was  naturally  dead,  anything  therein- 
before contained  to  the  contrary  notwithstanding.  And  the 
said  testator  devised  all  his  copyhold  estates  to  the  same 
uses  and  for  the  same  intents  and  purposes,  and  subject  to 
the  same  charges,  powers,  provisos  and  conditions  as  were 
thereinbefore  contained,  specified  and  declared  concerning 
his  freehold  estates  (except  as  to  the  limitations  to  his 
292]  trustees  for  *the  purpose  of  preserving  contingent 
remainders),  or  as  near  thereto  as  the  nature  thereof  would 
admit  of. 

Robert  Thompson  died  in  1788.  He  was  at  the  time  of 
hi^  death  entitled  to  extensive  freehold,  and  also  to  some 
copyhold,  estates  in  the  county  of  Essex. 

William  Corbett,  the  eldest  son  of  Elizabeth  Corbett, 
assumed  the  name  of  Thompson,  and  was  thenceforth  known 
as  William  Thompson  Corbett.  He  had  five  sons,  Thomas 
(ieorg<^ Coibi/tt,  Robert  Corbi'tt  (who  du»d  an  infant  and  un- 
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married),  Andrew  Corbett,  and  two  others,  whom  it  is  un- 
necessary to  name. 

In  1818  Elizabeth  Corbett,  William  Thompson  Corbett 
and  Thomas  George  Corbett  concurred  in  suffering  a  re- 
covery of  the  freehold  estates  devised  by  the  will  of  JElobert 
Thompson,  under  which  these  estates  became  vested  (sub- 
ject to  the  prior  life  interests  of  Elizabeth  Corbett  and  Wil- 
liam Thompson  Corbett,  and  to  certain  charges)  in  Thomas 
George  Corbett  in  fee.  The  (;opyhold  estates  devised  by 
Robert  Thompson's  will  remained,  however,  unaffected  by 
this  recovery. 

Elizabeth  Corbett  died  in  1825,  and  William  Thompson 
Corbett  in  1832 ;  and  upon  the  death  of  the  latter  Thomas 
George  Corbett  entered  into  possession  of  the  said  freehold 
and'  copyhold  estates.  He  did  not  assume  the  name  of 
Thompson,  and  died  in  July,  1868,  without  ever  having  had 
any  male  issue,  and  having  by  his  will  devised  his  real  estate 
to  trustees  upon  certain  trust.  On  his  death  the  trustees  of 
his  will  procured  themselves  to  be  admitted  to  the  said  copy- 
hold estates. 

Andrew  Corbett,  the  third  son  of  William  Thompson 
Corbett,  died  in  1864,  without  having  disentailed  the  said 
copyhold  estates,  and  having  had  issue  several  sons.  The 
eldest  of  these,  Walter  Andrew  Corbett,  had  attained  the 
age  of  twenty-one  at  his  father's  death.  He  was  at  the  time 
of  the  death  of  Thomas  George  Corbett  serving  with  his 
regiment  in  India.  He  had  not  assumed  the  name  of  Thomp- 
son, and  knew  nothing  of  his  rights  under  the  will  of  Rob- 
ert Thompson  until  after  June,  1870.  Another  son  of 
Andrew  Corbett,  named  Alfred  George,  was  an  infant  at  his 
father's  death,  and  attained  the  age  of  twenty-one  on  the 
16th  of  April,  1873,  and  on  the  9th  of  April,  1874,  he  duly 
barred  his  estate  tail  in  the  copyholds. 

*The  present  suit  was  instituted  by  a  person  inter-  [293 
ested  under  the  will  of  Thomas  George  Corbett  for  adminis- 
tration, and  by  an  order  made  in  June,  1870,  the  trustees 
of  that  will  were  empowered  to  sell  parts  of  the  freehold  and 
copyhold  estates  devised  by  the  will  of  Robert  Thompson. 
Upon  the  title  being  investigated,  it  was  discovered  that  the 
estates  tail  created  by  Robert  Thompson's  will  had  not  been 
barred  as  regards  the  copyholds,  and  it  was  assumed  that 
the  copyholds  had  become  vested  for  an  estate  tail  in  Wal- 
ter Andrew  Corbett,  who  was  accordingly  admitted  thereto 
in  1872.  Upon  this  footing  an  agreement  for  the  sale  of  part 
of  the  freeholds  and  copyholds  was  entered  into  under  the 
sanction  of  the  court  and  with  the  consent  of  Walter  Andrew 
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Corbett ;  but  afterwards  doubts  arose  whether  the  aforesaid 
assumption  was  not  erroneous,  and  whether,  on  the  one 
hand,  Thomas  George  Corbett  had  not  gained  a  title  to  the 
copyhold  estates  by  adverse  possession,  or,  on  the  other 
hand,  Walter  Andrew  Corbett  had  not  forfeited  his  estate 
by  non-compliance  with  the  name  and  arms  clause  contained 
in  the  will  of  Robert  Thompson. 

It  was  arranged,  by  consent  of  all  parties  claiming  any 
interest  in  the  copyholds,  that  the  question  of  the  title  to 
the  purchase-moiiOT'  should  be  decided  on  a  summons  taken 
out  bv  the  plaintiff  in  the  suit,  calling  on  the  purchaser  to 
pay  tne  whole  of  his  purchase-money  into  court,  and  this 
summons  now  came  on  to  be  heard. 

Mr.  Southgate^  Q.C.,  and  Mr.  Cookson^  for  the  plaintiff: 
The  name  and  arms  clause  applies  to  every  person  entitled 
•  in  possession  under  the  will  of  Robert  Tliompson.  Thomas 
George  Corbett  ought  to  have  complied  with  it  within  one 
year  after  he  became  entitled  to  the  property ;  he  did  not 
do  so,  and  by  reason  of  such  non-compliance  the  estate 
went  over  to  Andrew  Corbett,  who  was  then  of  full  age. 
He  ought  to  have  entered  or  brought  his  action  for  recovery 
of  the  land  within  twenty  years  after  this  time ;  for  by  3  & 
4  Will.  4,  c.  27,  s.  3,  it  is  provided,  that  where  the  person 
claiming  land,  or  the  person  through  whom  he  claims, 
"shall  nave  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have 
first  accrued  when  such  forfeiture  was  incurred  or  such  con- 
2941  dition  broken."  ^Andrew  Corbett  neither  entered 
nor  brought  an  action,  and  Thomas  George  Corbett  conse- 
quently acquired  a  good  title  by  adverse  possession. 

Mr.  BadcocJc^  for  Walter  Andrew  Corbett :  I  do  not  ad- 
mit that  the  name  and  arms  clause  applies  to  tenants  in 
tail ;  but  if  it  does,  I  say  that  sect.  3  of  the  statute  3  &  4 
Will.  4,  c.  27,  on  which  the  plaintiffs  rely,  is  to  be  read  in 
connection  with  sect.  4,  which  is  as  follows:  "Provided 
always,  that  when  any  right  to  make  an  entry  or  distress  or 
to  bring  an  action  to  recover  any  land  or  rent  by  reason  of 
any  forfeiture  or  breach  of  condition  shall  have  first  accrued 
in  respect  of  any  estate  or  interest  in  reversion  or  remain- 
der, and  the  land  or  rent  shall  not  have  been  recovered  by 
virtue  of  such  right,  the  right  to  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent  shall  be 
deemed  to  have  first  accrued  in  respect  of  such  estate  or 
interest  at  the  time  when  the  same  shall  have  become  an 
estate  or  interest  in  possession,  as  if  no  such  forfeiture  or 
breach  of  condition  had  hajipened." 


Vol  XVIIL]  EQUITY  CASES.  813 

M.R.  Astley  v.  Earl  of  Essex.  1874 

[The  Master  of  the  Rolls  :  Must  not  the  terms  "for- 
feiture" and  '*  breach  of  condition"  be  read  in  their  strict 
legal  meaning  ?  Does  the  clause  apply  to  a  condition  upon 
the  happening  of  which  an  estate  is  to  arise  under  a  condi- 
tional liniitation  ?] 

I  submit  that  these  terms  are  to  be  read  in  their  largest 
sense,  and  that  the  effect  of  the  clause  is  to  give  the  remain- 
derman the  whole  duration  of  the  particular  estate  and 
twenty  years  more,  during  which  he  may  bring  his  action ; 
Sugdervs  Vendors  and  Purchasers  ('). 

Mr.  Southgate^  being  called  upon,  declined  to  offer  any 
further  observations  on  this  jjoint. 

Sir  G.  Jessel,  M.R.:  I  think  I  must  hold  that  the  effect 
of  the  statute  is  to  give  a  remainderman  the  right  to  enter  at 
the  termination  of  the  prior  estate.  I  think  that  the  true 
way  of  reading  the  statute  is  to  *give  the  words  ''for-  [295 
feiture"  and  ''breach  of  condition"  their  largest  sense,  and 
to  make  them  apply  whether  the  forfeiture  gives  a  right  to 
an  estate  under  a  conditional  limitation  or  whether  it  is  a 
true  forfeiture  at  law,  which  can  only  be  taken  advantage  of 
by  the  heir.  I  think,  therefore,  the  true  view  of  this  case  is, 
that  whether  the  name  and  arms  clause  applied  to  Thomas 
George  Corbett  or  not  (on  which  point  I  will  hear  further 
argument),  the  Statute  of  Limitations  cannot  apply.  If  the 
name  and  arms  clause  did  not  apply  to  Thomas  George 
Corbett,  then,  of  course,  there  has  been  no  forfeiture,  and 
on  the  death  of  Thomas  George  Corbett,  as  he  did  not  bar 
the  entail  and  died  without  issue,  the  next  remainderman, 
whoever  he  was,  would  be  entitled  to  possession.  If  the 
clause  did  apply  to  Thomas  George  Corbett,  then  I  hold 
that  the  title  or  the  remainderman  accrued  by  forfeiture  or 
breach  of  condition  within  the  meaning  of  the  4th  section  of 
the  3  &  4  Will.  4,  c.  27 ;  that  those  words  include  every  case 
of  forfeiture  or  breach  of  condition,  whether  the  effect  of  the 
forfeiture  was  to  accelerate  another  estate  under  what  is 
sometimes  called  a  conditional  limitation,  or  whether  the 
effect  of  the  forfeiture  was  merely  to  give  a  right  to  the  heir 
•  to  re-enter  under  the  old  common  law  rule ;  and  that  this 
section  was  intended  to  appljr  to  both  those  cases,  and  con- 
sequently the  original  right,  if  I  may  call  it  so,  of  the  re- 
mainderman to  enter  on  the  expiration  of*  the  previous  estate 
in  the  natural  way,  upon  the  death  of  the  tenant  for  life,  is 
not  taken  away  by  the  tenant  for  life  committing  a  forfeit- 
ure. To  hold  otherwise  would  have  a  very  strange  result. 
Take,  for  instance,  the  case  of  a  clause  of  forfeiture  and 

(»)  14th  Ed.,  p.  480. 
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conditional  limitation  over  by  reason  of  the  tenant  for  life 
not  residing  for  six  months  every  year  at  the  mansion 
house, — a  point  which  is  exceedingly  difficult  to  ascertain, 
because  residence  has  been  decided  not  to  require  that  a 
man  shall  actually  sleep  there  every  night;  then,  if  the 
tenant  for  life  broke  this  condition  and  hved  twenty  years 
after,  he  would  acquire  a  fee  simple,  unless  the  4th  section 
applies  to  such  a  case.  I  think  that  such  a  result  would 
greatly  surprise  the  remainderman,  and  it  would  really  be 
too  absurd.  I  must,  therefore,  read  the  4th  section  in  its 
widest  sense,  and  hold  that  it  applies  to  such  conditional 
limitations  as  these  as  well  as  to  other  cases  of  forfeiture. 
296]  Consequently,  I  think  that  whoever  *has  a  title  the 
devisees  under  the  will  of  Thomas  George  Corbett  have  not. 

There  still  remains  the  question  whether  the  clause  applies 
to  a  tenant  in  tail  or  not. 

Mr.  BadcocJc  contended  that  the  clause  did  not  apply 
to  tenants  in  tail,  citing  CorbePs  Case  C) :  JarToan  on 
Wills  C). 

He  further  contended  that  even  if  it  did  apply,  still  time 
did  not  begin  to  run  against  Walter  Andrew  Corbett  until 
he  had  notice  of  the  condition :  Doe  v.  Beauclerk  ('). 

Mr.  Blakesley^  for  Alfred  George  Corbett,  cit^  In  re 
Hodges'  Legacy  {*). 

Mr.  Borrett^  for  the  purchaser,  cited  Re  GaiPs  Trusts  ('). 

Mr.  Cadman  Jones^  for  the  trustees  of  Thomas  George 
Corbett' s  will. 

Sir  G.  Jessel,  M.R.,  commented  at  considerable  length 
on  the  clause  in  question,  and  came  to  the  conclusion  that 
although  the  testator  had  not  expressed  himself  with  perfect 
accuracy,  the  court  was  not  prevented  from  giving  effect  to 
the  plain  direction  that  every  person  who  should  under  the 
will  be  entitled  to  possession  of  his  real  estate,  should  do  cer- 
tain acts  within  a  certain  time,  and  in  case  of  any  person 
failing  so  to  do,  his  estate  and  interest  should  cease  and  de- 
termine.    His  honor  then  continued : 

I  hold,  therefore,  that  the  clause  does  applv  to  a  tenant 
in  tail.  I  have  already  held  that  Walter  Andrew  Corbett, 
the  next  remainderman,  became  entitled  in  1868,  and  as  he 
was  then  twenty-one  he  would  certainly  forfeit  unless  the 
fact  of  his  being  ignorant  of  the  will  itself  and  of  the  con- 
dition will  protect  Iiim. 

Now,  as  to  that,  I  think  the  case  of  Porter  v.  Fry  (*)  is  a 

(»)  1  Rep.,  83  b.  (*)  Law  Rep.,  16  Eq.,  92. 

O  3d  Ed.  vol.  ii.,  p.  18.  (*)  2  n.  A  M.,  46;  88  L.  J.  (Ch.).  495. 

(3)  11  East,  657.  («)  1  Vent.,  199. 
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clear  and  distinct  authority.  In  that  case  there  was  a  devise 
to  a  lady  in  tail  upon  condition  that  if  she  married  without 
consent  the  *estate  would  go  over.  She  did  marry  [297 
without  consent,  but  she  had  no  express  notice  of  the  devise, 
and  it  was  contended  for  her  that  us  she  did  not  know  of  the 
devise,  and  did  not  know,  therefore,  of  the  condition,  that 
she  was  entitled  to  say  that  she  was  not  liable  to  the  con- 
dition until  she  knew  of  it.  However,  the  judges  gave 
judgment  against  her  on  the  ground  that  the  testator  had 
made  no  such  exception.  They  said,  if  the  person  liable  to 
the  condition  had  been  heir-at-law,  and  so  could  have  en- 
tered under  another  title,  believing  himself  to  be  in  under 
his  common  law  title,  he  was  not  to  be  ousted  of  that  title 
without  notice  of  the  will.  But  where  he  was  a  stranger, 
that  is,  a  person  not  heir-at-law,  he  being  a  stranger  could 
only  take  the  benefit  of  the. devise  under  the  will  by  com- 
plying with  its  terms ;  and  if  he  did  not  know  of  the  will,  it 
was  a  great  misfortune  for  him  ;  but  as  want  of  knowledge 
had  not  been  excepted  by  the  testator  himself,  they  could 
not  make  a  will  for  him  or  make  a  new  case  of  exception. 
When  you  come  to  look  at  this  will  you  have  a  very  good 
illustration  of  the  force  of  these  reasons,  because  the  testa- 
tor himself  exempts  persons  not  entitled  to  possession,  and 
he  exempts  persons  who  are  infants,  but  he  has  made  no 
other  exemption.  The  principle  of  that  case  of  Porter  v. 
Fry  (*)  was  followed  very  recently  in  the  case  of  In  re 
Hodges^  Legacy  (*),  where  the  legatee  was  in  India,  as  Wal- 
ter Andrew  Corbett  was  here.  The  principle  is,  that  a  per- 
son who  takes  by  gift  under  a  will  cannot  plead  want  of 
knowledge  of  the  contents  of  the  will  as  an  excuse  for  not 
complying  with  its  provisions ;  and  on  that  principle  it  ap- 
pears to  me  that  Mr.  Badcock's  client  is  not  exempted  from 
the  operation  of  the  clause,  and  consequentlj^  the  money 
representing  the  estate  which  has  been  sold  will  belong  to 
*  Mr.  Blakesley's  client,  and  I  will  make  an  order  accordingly. 

Solicitors:  Messrs.  jPrer^  <fe Cb./  Messrs.  White^  BorreU  & 
Co.;  Mr.  Deedes;  Messrs.  R.  M,  &  F,  Loioe, 

(»)  1  Vent.,  199.  («)  Law  Rep.,  16  Eq.,  92. 
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[Law  Report,  18  Equity  Cases,  801.] 
M.R.,  May  26,  1874. 

301]  *TuR]srER  V.  Buck. 

[1869     T.     60.] 
Will — Legacy  payable  otU  of  Proceedtt  of  Sale  of  Real  Estate — Interesl  on  Legacy. 

Devise  of  real  estate  upon  trust  for  sale,  and  out  of  the  proceeds  of  such  sale  to  pay 
certain  legacies : 

Held,  that  interest  on  the  legacies  was  payable  from  the  period  of  a  year  after  the 
testator's  death. 

Pearwm  v.  Fearton  (*),  Spurway  v.  Glynn  (*),  and  Shirt  v.  Westby  (*)  distingmshecL 

John  Bessemeres,  by  his  will,  devised  certain  real  estate 
to  trustees  upon  trust  for  sale,  and  to  stand  possessed  of  the 
proceeds  of  such  sale  upon  trust  to  pay  thereout  a  legacy  of 
£1,000  to  his  daughter,  and  a  legacy  of  £1,000  to  his  son 
William  Bessemeres  (since  deceased),  and  certain  other 
legacies  therein  mentioned. 

The  suit  was  instituted  for  the  administration  of  the  testa- 
tor's  estate,  and  the  question  was  raised,  on  further  consid- 
eration, by  the  administrator  of  the  deceased  legatee,  whether 
the  legacies  carried  interest  from  the  death  oi  the  testator. 

Mr.  WaUer,  Q.C.,  and  Mr.  CoU,  for  the  plaintiff. 

Mr.  Souihgate^  Q.C.,  and  Mr.  Cv^t,  for  the  testator's  widow. 

Mr.  Cozens-Hardy  for  the  administrator  of  William  Bes- 
semeres: The  legacies  are  not  payable  out  of  the  per- 
sonal estate,  but  are  solely  charged  on  the  real  estate.  The 
rule  by  which  interest  is  calculated  from  the  end  of  a  year 
from  the  testator's  death  does  not  apply. 

In  Pearson  v.  Pearson  (*),  the  rule  was  thus  stated :  "In 
302]  *the  case  of  legacies  charged  upon  lands  only,  where 
no  day  of  payment  is  fixed,  interest  must  be  chargeable  from 
the  death  of  the  testator." 

In  Spurway  v.  Olynn  ('),  where  there  was  a  devise  upon 
trust  by  demise,  sale,  or  mortgage,  or  by  rents  or  profits,  to 
raise  and  pay  with  all  convenient  speea  the  sum  of  £400, 
interest  was  decreed  from  the  death  of  the  testator. 

In  Shirt  V.  Westby  (*)  a  charge  by  a  will  on  real  estate  of 
simple  contract  debts  of  another  person  was  considered  as  a 
legacy  carrying  interest  from  the  death  of  the  testator. 

The  same  prmciple  applies  here,  and  interest  must  be  cal- 
culated from  the  testator  s  death. 

Sir  G.  Jessel,  M.R.:  The  causes  referred  to  were  all  cases 
wlieiv  legacies  were  charged  upon,  or  directed  to  be  raised 

(']  I  3di.  &  Lef.,  10.  O  9  Ves.,  488.  (»)  16  Ves.,  893. 


Vol.  XVin.]  EQUITY  CASES.  817 

M.R.  White  v.  Jameson.  8H 

and  paid  out  of  the  rents  and  profits  of  real  estate,  or  by 
mortgage,  but  there  is  no  authority  for  applying  the  prin- 
ciple there  adopted  to  the  case  of  legacies  payable  out  of  the 
proceeds  of  the  sale  of  real  estate.  Here  the  legatees  can 
only  claim  interest  from  the  period  at  which  the  sale  of  the 
real  estate  might  reasonably  have  been  effected.  I  am  of 
opinion  that  a  year  from  the  testator's  death  is  a  reasonable 
period,  and  interest  will  accordingly  be  payable  from  that 
time. 

Solicitors :  Mr.  A.  Turner;  Messrs.  Fliix  <&  Leadhitter. 


[Law  Reports,  18  Equity  Cases,  303.] 
M.R.,  June  6,  1874. 

*White  V.  Jameson.  [303 

[1873    W.     139.] 

Tnjunetion — Nuisance — LiabHity  of  Occupier  of  Land  for  Acts  of  his  Ideensee — 
Practice — Parties, 

Where  the  occupier  of  lands  grants  a  license  to  another  to  do  certain  acts  on  the 
land,  and  the  licensee  in  doing  them  commits  a  nuisance,  the  occupier  may  be  made 
a  defendant  to  a  suit  to  restrain  the  nuisance. 

The  plaintiff  was  the  owner  of  certain  cottages  situate  on 
the  north  side  of  a  street  called  Terrace  Roaid  in  Widnes. 
This  street  was  twenty-four  feet  wide.  On  the  south  side  of 
it,  opposite  the  cottages,  was  a  ship-yard  belonging  to  and 
occupied  by  the  defendant  William  Jameson.  On  tnis  yard 
a  brick  kiln  was  erected,  within  forty-five  feet  of  the  cottages, 
and  was  lighted.  The  suit  was  instituted  against  William 
Jameson  and  William  Proffitt,  to  restrain  the  burning  of  the 
bricks  so  as  to  be  a  nuisance  to  the  plaintiff's  cottages  and 
the  occupiers  thereof.. 

It  appeared  that  the  defendants  had,Mn  May,  1873,  entered 
into  an  agreement  in  the  following  terms  : 

''I,  William  Proffitt,  do  hereby  agree  to  excavate  and 
take  away  all  clay  to  the  depth  of  ten  feet  or  more,  where 
required,  from  the  ship-yard  belonging  to  William  Jameson. 
That  is  to  say,  all  clay  and  soil  to  the  depth  of  ten  feet  or 
more,  where  required,  from  under  all,  sheds,  offices,  and 
smithy.  I  will  excavate  and  take  away  any  and  all  of  it  at 
my  own  cost.  And  in  payment  thereof  will  give  to  the  said 
William  Jameson  one  shilling  and  sixpence  for  every  1,000 
bricks  made  therefrom.  The  said  William  Jameson  to  take 
as  payment  thereof  as  many  good  and  well-burnt  bricks  to 
9  Eng.  Rep.  103 
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the  amount  of  Is.  6d.  for  every  1,000.     The  same  to  be  taken 
at  a  fair  market  value,  weekly  or  otherwise. 

''  I,  William  Profiitt,  do  undertake  to  give  the  said 
William  Jameson  a  correct  account  of  all  bricks  made 
weekly,  that  he  may  take  to  the  amount  of  his  claim  and 
thereby  be  paid  for  the  said  clay  as  the  work  proceeds." 
30-1]  *Soon  after  the  agreement  had  been  entered  into, 
Proffitt  erected  and  lighted  the  kiln  in  question. 

By  his  answer,  Jameson  stated  that  he  had  authorized 
Proffitt  to  burn  in  the  yard  into  bricks  the  clay  found  in  the 
yard,  but  had  reserved  no  power  to  direct  when  or  how  such 
burning  should  be  carried  on ;  and  he  denied  that  he  had 
taken  any  active  part  in  the  erection  of  the  kiln  or  burning 
of  the  bricks. 

The  cause  now  came  on  to  be  heard.  The  defendants  both 
denied  that  any  nuisance  was  ever  committed  or  intended  to 
be  committed  ;  but  the  court  decided  against  them  on  that 
point.  The  defendant  Jameson  further  contended  that  he 
was  in  no  way  liable  for  the  acts  of  Proffitt,  and  ought  not 
to  have  been  made  a  party  to  the  suit :  and  the  present  re- 
port is  confined  to  that  question. 

Mr.  CMUy^  Q.C.,  and  Mr.  Kekewich^  for  the  plaintiff. 
.  Mr.  Rigby^  for  the  defendant  Proffitt. 

Mr.  Southgate^  Q.C.,  and  Mr.  Medd^  for  the  defendant 
Jameson,  contended  that  he  ought  not  to  have  been  made  a 

J  arty  to  the  suit.  The  acts  complained  of  were  not  done  by 
ameson  but  by  Proffitt.  It  was  true  that  Jameson  had 
authorized  Proffitt  to  burn  bricks  on  the  land,  but  he  had 
not  authorized  him  to  commit  a  nuisance,  and  there  were 
parts  of  the  Iknd  on  which  bricks  might  be  burnt  without 
any  nuisance  to  the  plaintiffs  cottages.  Moreover,  Jameson 
had  not  reserved  to  himself  any  right  to  control  Proffitt,  and 
the  latter  was  therefore  exclusively  liable :  Hich  v.  Bdster- 
field  (S 

Mr.  Chitty  referred  to  Sdxby  v.  Manchester^  Sheffield^  and 
LincolnsMre  Railway  Company  C) ;  RexY.  Pedlyi^) :  Todd 
V.  Flight  n. 

Sir  G.  Jessel,  M.R.,  stated  the  facts,  and  decided  that 
the  burning  of  the  bricks  was  a  nuisance  to  the  plaintiff's 
cottages,  and  continued : 

I  hold  the  defendant  Jameson  liable  to  be  sued  for  the 
305]  acts  *complained  of.  The  land  on  which  they  w^ena 
committed  was  his ;  and,  independently  of  his  having  aii  in- 

(»)  4  C.  B.,  783.  (*)  9  C.  B.  (N.S.),  877;  30  L.  J.  (C.P.), 

(«)  Law  Rep.,  4  C.  P.,  198.  21. 

(»)  1  A.  A  E.,  822. 
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terest  in  the  profits,  the  defendant  Proffltt  did  these  acts  by 
his  license.  The  law  on  this  subject  is  laid  down  in  Laugher 
V.  Points  (*),  a  case  which  itself  related  to  a  very  different 
matter.  Mr.  Justice  Littledale  there  says:  "The  rule  of 
law  may  be  that  in  all  cases  where  a  man  is  in  possession  of 
fixed  property  he  must  take  care  that  his  property  is  so 
used  and  managed  that  other  persons  are  not  injured,  and 
that,  whether  his  property  be  managed  by  his  own  immedi- 
ate sei-vants  or  by  contractors  or  their  servants.  The  inju- 
ries done  upon  land  and  buildings  are  in  the  nature  of 
nuisances,  for  which  the  occupier  ought  to  be  chargeable 
when  occasioned  by  any  acts  of  persons  whom  he  brings 
upon  the  premises.  The  use  of  the  premises  is  confined  by 
the  law  to  himself,  and  he  should  take  care  not  to  bring  per- 
sons there  who  do  any  mischief  to  others."  These  obser- 
vations are  exactly  in  point,  and  have  been  cited  with 
approbation  in  QuarToan  v.  Burnett  (')  and  Rich  v.  Baster- 
field  (*).  Now  here  Jameson  was  in  possession  of  the  prop- 
erty, for  he  did  not  demise  it  to  Promtt,  he  merely  granted 
to  him  a  revocable  license  to  burn  bricks  on  it.  Conse- 
quently he  has  brought  Proffitt  on  his  land  and  allowed  him 
to  commit  a  nuisance,  and  for  this  I  hold  he  is  liable  to  be 
sued  in  equity  as  well  as  at  law. 

His  honor  then  commented  on  the  defence  set  up  by  Prof- 
fitt, and  made  a  decree  for  a  perpetual  injunction  with  costs 
against  both  defendants. 

Solicitors :  Messrs.  Oregory^  Rowcliffes  &  MawU^  agents 
for  Mr.  W.  H.  Linaker,  Runcorn ;  Messrs.  Cole^  Cole  & 
Jackson^  agents  for  Messrs.  Dames  &BrooTc^  Warrington; 
Messrs.  Young ^  Maples^  Teesdale  &  Co.^  agents  for  Messrs. 
Beasley  &  Oppenheim^  Widnes. 

Q)  6  B.  A  C,  647,  660.  («)  6  M.  A  W.,  499.  (»)  4  C.  B.,  788. 


[Law  Reports,  18  Equity  Cases,  806.] 
M.R.,  June  4,  6,  9,  1874. 

*HoNYWooD  V.  Honywood.  [306 

[1862    H.     121.] 

TeHOfU  for  Life  and  Remainderman — Waste — Timber — TTUnninfft — Property  in  Trect 
when  cut  down — Local  CMiom. 

Although  a  tenant  for  life  subiect  to  impeachment  for  waste  cannot  cat  timber  at 
all  (except  periodically  on  a  timoer  estate),  or,  as  a  general  rule,  trees  which  would 
become  timoer  if  they  were  of  the  age  of  twenty  years  or  upwards,  yet  he  may  cut 
down  timberlike  trees  under  twenty  years  of  age  fur  the  necessary  purpose  of  pro- 
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serving  or  allowing  the  growtli  of  other  trees,  and  is  entitled  to  the  proceeds  of  such 
cuttings. 

Where  timber  is  cut  down  or  blown  down  the  property  in  it  belongs  to  the  owner 
of  the  first  estate  of  inheritance. 

Where  the  court  orders  timber  to  be  cut  for  any  reason,  the  proper  course  is  for 
the  proceeds  to  be  invested,  and  the  income  given  to  the  successive  owners  of  tho 
estate  until  there  is  an  absolute  estate  of  inheritance,  the  owner  of  which  is  entitled 
to  the  principal ;  and  the  same  rule  applies  to  cases  of  equitable  wa.ste. 

A  tenant  for  life  is  entitled  at  law  to  the  proceeds  of  trees  (not  timber)  cut  by  him. 
whether  rightfully  or  wrongfully,  though  liable  in  tl»e  latter  case  to  an  action  erf 
waste ;  but,  semblc,  equity  would  not  ^low  him  to  retain  the  proceeds  of  wrongful 
cuttings. 

Local  custom  as  to  timber  observed  upon. 

William  Philip  Honywood  by  his  will  devised  all  his 
real  estates  to  trustees,  upon  trust  to  manage  the  same,  and, 
after  certain  payments  therein  mentioned,  to  pay  the  rents 
and  profits  to  liis  wife  during  her  life  or  widowhood,  with 
remainders  over. 

The  testator  died  in  1859,  and  the  suit  was  instituted  by 
Mrs.  Honywood  for  the  administration  of  his  estate.  Vari- 
ous inquiries  had  been  directed  by  the  decree,  and  orders 
had  been  made  from  time  to  time  for  felling  part  of  the  tim- 
ber on  the  estate,  and  directing  that  some  part  of  such  felled 
timber  might  be  used  for  repairs  on  the  estate,  and  that  the 
remainder  might  be  sold,  and  the  proceeds  paid  into  court 
and  invested,  and  the  income  thereof  paid  to  the  widow  as 
tenant  for  life. 

It  appeared  that  part  of  the  money  thus  paid  into  court 
represented  the  proceeds  of  the  sale  of  trees,  which,  accord- 
307]  ing  to  the  *evidence  of  the  agent  for  the  estate,  were 
ripe  and  tit  to  be  cut,  and  would  not  improve  but  lessen  in 
value,  and  that  it  would  be  for  the  benefit  of  the  estate  if 
they  were  cut. 

The  question  which  came  before  the  court,  on  further  con- 
sideration of  the  suit,  was,  as  between  the  plaintiff,  as  equi- 
table tenant  for  life,  and  the  remainderman,  whether  the 
proceeds  of  the  sale  of  the  trees,  which  were  felled  in  the 
regular  course  of  thinning,  or  which  were  fit  to  be  cut,  and 
would  not  improve  by  standing,  and  which  were  injurious 
to  the  other  timber,  belonged  absolutely  to  the  plaintiff,  or 
whether  she  was  only  entitled  to  the  income  thereof  when 
invested. 

Mr.  Fischer^  Q.C.,  and  Mr^  Hanson^  for  the  plaintiff: 
The  plaintiff,  as  equitable  tenant  for  life,  subject  to  impeach- 
ment for  waste,  is  entitled  to  the  proceeds  of  the  sale  of  tim- 
ber cut  periodically  in  the  regular  course  of  'thinning,  and 
also  of  those  trees  which  would  not  improve  by  standing  or 
which  would  injure  the  growth  of  other  timber. 
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In  Earl  Cowley  v.  Welleslei/  ('),  part  of  a  devised  estate  in 
Hampshire  consisted  of  woodlands,  where  the  underwood 
was  cleared  every  year,  and  such  trees  were  periodically 
cut  down  as  were  likely  to  obstruct  the  growth  of  other 
trees,  and  part  of  the  estate  in  Wiltshire  consisted  of  wood- 
lands containing  oak,  ash,  elm,  Scotch  fir,  birch,  and  spruce 
trees,  and  underwood,  and  it  had  been  considered  desirable, 
in  order  to  improve  the  growth  of  the  woods,  to  fell  a  num- 
ber of  the  trees  of  all  these  descriptions  for  the  purpose  of 
improving  the  growth  of  the  remaining  trees ;  in  that  case 
Lord  Romilly  held  that  the  money  produced  by  the  sale  of 
timber  on  the  Hampshire  estate,  where  it  had  been  cut  in 
the  regular  course  of  thinning,  should  be  treated  as  income, 
and  that  the  money  produced  by  the  sale  of  timber  on  the 
Wiltshire  estate  should  be  treated  as  capital,  except  where 
it  had  been  cut  in  the  regular  courfee  of  thinning. 

[Sir  G.  Jessel,  M.R.,  said  that  he  had  sent  for  the  special 
case  in  Cowley  v.  WeUesley^  and  it  appeared  that  the  thin- 
nings on  the  *  Wiltshire  estate  were  young  plantations,  [308 
and  not  properly  timber  at  all.] 

In  Bagot  v.  Bagoti^)\jox^  Romilly  observed:  *'It  does 
not  follow  that  all  cutting  of  timber  is  waste.  In  many  places 
oak  coppice  is  felled  regularly  every  sixteen  or  eighteen 
years,  leaving  poles  which  are  regularly  cut  every  second 
fall,  i.e.,  eveiy  thirty- two  or  thirty-six  years.  This  timber 
would,  I  apprehend,  constitute  the  fair  profits  of  the  land, 
to  which  the  tenant  for  life  would  be  entitled.  So  also,  I 
apprehend  that  proper  and  regular  thinning  of  a  wood  for 
the  purpose  of  improving  the  rest  of  the  trees  within  certain 
limits  would  not  amount  to  a  waste." 

ESirG.  Jessel,  M.R.:  Those  observations  apply  to  what 
mown  as  a  timber  estate.] 

In  Pidgeley  v.  Rawling  (")  it  was  held  that  the  thinnings 
of  fir  trees  under  twenty  years  of  age  belonged  to  the  tenant 
for  life. 

In  Bateman  v.  HotcTikin  (*)  a  tenant  for  life,  impeachable 
for  waste,  was  held  entitled  to  have  the  benefit  of  the  sale 
of  all  such  trees  felled  by  the  wind  as  he  would  be  entitled 
to  cut  himself,  and  to  all  fair  and  proper  thinnings,  and  to 
all  coppices  cut  periodically  in  the  nature  of  crops. 

The  subject  of  timber  trees^  and  what  trees  are  considered 
timber  in  different  parts  of  the  country,  is  treated  of  in 
Cruise's  Digest  (*),  and  is  also  discussed  in  Bullen  v.  Den- 


(J)  Law  Rep.,  1  Eq.,  666. 

{*)  81  Beav.,  486. 

C')  32  Beav.,  509,  517. 

0)  Vol.  i.  p.  116, 

rt  %  Coll..  275. 
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ninffC).  In  Kerr  on  Injunctions  (')  the  rule  is  thus  stated : 
"It  is  not  waste  to  cut  down  trees  which  are  not  timber 
either  by  law  or  custom,  or  from  the  situation  in  which  they 
are  placed,  unless  some  special  prejudice  arises  thereby  to 
the  mheritance.  Nor  is  the  proper  and  regular  thinning  of 
a  wood  for  the  purpose  of  improving  the  rest  of  the  trees 
waste,  provided  it  is  done  in  a  reasonable  and  husbandlike 
manner." 

Sir  G.  Jessel,  M.R.:  It  is  settled  law  that  a  tenant  for 
life,  impeachable  for  waste,  may  cut  timberlike  trees  under 
309]  twenty  *years  of  age  for  the  necessary  purpose  of  pre- 
serving or  allowing  the  growth  of  other  trees. 

Mr.  Southgate,  Q.C.,  and  Mr.  Freelinq^  for  the  trustees 
of  the  will,  and  Mr.  Orossley^  for  the  heir-at-law,  were  not 
called  on. 

June  6.  Sir  G.  Jess  el,  M.R.:  As  I  understand  the  law, 
it  is  this :  The  tenant  for  life  may  not  cut  timber.  The  ques- 
tion of  what  timber  is  depends,  first,  on  general  law,  that  is, 
the  law  of  England ;  and,  secondly,  on  the  special  custom 
of  a  locality. 

By  the  general  law  of  England,  oak,  ash,  and  elm  are  tim- 
ber, provided  they  are  of  tne  age  of  twenty  years  and  up- 
wards, provided  also  they  are  not  so  old  as  not  to  have  a 
reasonable  quantity  of  useable  wood  in  them,  sufficient,  ac- 
cording to  a  text  writer  (*),  to  make  a  good  post.  Timber, 
that  is,  the  kind  of  tree  which  may  be  called  timber,  may  be 
varied  by  local  custom.  There  is  what  is  called  the\5astom 
of  the  country,  that  is,  of  a  particular  county  or  division  of 
a  county,  and  it  varies  in  two  ways.  First  of  all,  you  may 
have  trees  called  timber  by  the  custom  of  the  country — ^beech 
in  some  counties,  hornbeam  in  others,  and  even  white- thorn 
and  black-thorn,  and  many  other  trees,  are  considered  tim- 
ber in  peculiar  localities — in  addition  to  the  ordinary  timber 
trees.  Then  again,  in  certain  localities,  arising  probably 
from  the  nature  of  the  soil,  trees  of  even  twenty  years  old 
are  not  necessarily  timber,  but  may  go  to  twenty-four  years, 
or  even  to  a  later  period,  I  suppose,  if  necessary;  and  in 
other  places  the  test  of  when  a  tree  becomes  timber  is  not  its 
age  but  its  girth.  These,  however,  are  special  customs. 
Once  arrive  at  the  fact  what  is  timber,  the  tenant  for  life, 
impeachable  for  waste,  cannot  cut  it  down.  That  I  take  to 
be  tlie  clear  law,  with  one  single  exception,  which  has  been 
established  princiijally  by  modern  authorities  in  favor  of  the 

(^)  5  B.  «fe  C,  842.  215;     Connlexs     of    CamfwrJaiidn     Cast, 

(*)  Page  240.  Moore.  812;  HtrUknidcns  CVm<?,  4  Rep., 

(*)  See  (Jibbotis  on  Di1a])idation8,  page     03  b. 
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owners  of  timber  estates,  that  is,  estates  which  are  cultivated 
*raerely  for  the  produce  of  saleable  timber,  and  where  [310 
the  timber  is  cut  periodically.  The  reason  of  the  distinction 
is  this,  that  as  cutting  the  timber  is  the  mode  of  cultivation, 
the  timber  is  not  to  be  kept  as  part  of  the  inheritance,  but 
part,  so  to  say,  of  the  annual  fruits  of  the  land,  and  in  these 
cases  the  same  kind  of  cultivation  may  be  carried  on  by  the 
tenant  for  life  that  has  been  carried  on  hy  the  settlor  on  the 
estate,  and  the  timber  so  cut  down  periodically  in  due  course 
is  looked  upon  as  the  annual  profits  of  the  estate,  and,  there- 
fore, goes  to  the  tenant  for  life.  With  that  exception,  I  take 
it  a  tenant  for  life  cannot  cut  timber ;  therefore,  I  hold  in 
this  case,  it  not  being  a  timber  estate,  that  the  tenant  for  life 
cannot  cut  timber  at  all. 

The  next  question  to  be  decided  is,  what  can  the  tenant 
for  life  cut  ?  The  tenant  for  life  can  cut  all  that  is  not  tim- 
ber, with  certain  exceptions.  He  cannot  cut  ornamental 
trees,  and  he  cannot  destroy  ''germins,"  as  the  old  law  calls 
them,  or  stools  of  underwood ;  and  he  cannot  destroy  trees 
planted  for  the  protection  of  banks,  and  various  exceptions 
of  that  kind ;  but,  with  those  exceptions,  which  are  waste, 
he  may  cut  all  trees  which  are  not  timber,  with  again  an  ex- 
ception, that  he  must  not  cut  those  trees  which,  being  under 
twenty  years  of  age,  are  not  timber,  but  which  would  be 
timber  if  they  were  over  twenty  years  of  age.  If  he  cuts 
them  down,  he  commits  waste,  as  lie  prevents  the  growth  of 
the  timber.  Then,  again,  there  is  a  qualiiication  that  he  may 
cut  down  oak,  ash,  and  elm,  under  twenty  years  of  age,  pro- 
vided they  are  cut  down  for  the  purpose  of  allowing  the 
proper  development  and  growth  oi  other  timber  that  is  in 
the  same  wood  or  plantation.  That  is  not  waste ;  in  fact,  it 
is  for  the  improvement  of  the  estate,  and  not  the  destruction 
of  it,  and  therefore  he  is  allowed  to  cut  them  down.  If, 
therefore,  in  the  course  of  the  proper  management  of  this 
estate,  any  oaks,  ashes,  and  elms  under  twentv  vears  old 
liave  been  cut  down  for  the  purpose  of  allowing  of  the  growth 
of  the  other  timber  in  a  proper  manner,  that  would  not  be 
waste  on  the  part  of  the  tenant  for  life,  though  impeachable 
for  waste. 

Then  the  only  other  question  to  be  decided  is,  in  whom  is 
the  property  of  the  timber  cut  down  vested  ?  There,  I  think, 
the  law  *is  reasonably  clear.  If  the  timber  is  timber  [311 
properly  so  called,  that  is,  oak,  ash,  and  elm  over  twenty 
years  old  (I  am  not  saying  anything  about  exceptional  cases), 
the  property  in  the  timber  cut  down,  either  by  the  tenant  for 
life  or  anybody  else,  or  blown  down  by  a  storm,  belongs  at 
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law  to  the  owner  of  the  first  vested  estate  of  inheritance. 
There  is  in  equity  an  exception  where  the  remainderman, 
the  owner  of  the  first  vested  estate  of  inheritance,  has  col- 
luded with  the  tenant  for  life,  to  induce  the  tenant  for  life 
to  cut  down  timber,  and  then  equity  interferes  and  will  not 
allow  him  to  get  the  benefit  of  his  own  wrong.  There  is, 
again,  a  second  equitable  exception,  and  that  is  this :  that 
wnere  timber  is  decaying,  or  lor  any  special  reason  it  is 
proper  to  cut  it  down,  and  the  tenant  for  life  in  a  suit  prop- 
erly constituted,  to  which  the  remainderman  or  the  owner  of 
the  vested  estate  of  inheritance  is  a  party,  gets  an  order  of 
the  court  to  have  it  cut  down,  there  the  court  disposes  of  the 
proceeds  on  equitable  principles,  and  makes  them  follow  the 
interests  in  the  estate.  In  that  case,  therefore,  the  proceeds 
are  invested,  and  the  income  given  to  the  successive  ownere 
of  the  estate,  until  you  get  to  the  owner  of  the  first  absolute 
estate  of  inheritance,  who  can  take  away  the  money. 

The  same  course,  as  I  understand  it — (there  is  a  decision 
of  Lord  Lyndhurst,  in  Ormond  v.  Kynnersley  (*),  the  other 
way,  but  modern  decisions  have  settled  the  law) — is  adopt4?d 
in  the  case  of  the  commission  of  equitable  waste,  that  is, 
where  ornamental  trees,  or  trees  which  could  not  otherwise 
be  cut  down  even  by  a  tenant  for  life  unimpeachable  for 
waste,  are  cut  down ;  there  also,  as  I  understand  it,  the  pro- 
ceeds are  invested  so  as  to  follow  the  uses  of  the  settlement, 
that  is,  to  go  along  with  the  estate  according  to  the  settle- 
ment giving  the  income  to  the  tenant  for  life,  and  so  on. 

Then  we  come  to  the  property  in  trees  not  timber,  that  is, 
those  which  are  not  timber  either  from  their  nature  or  be- 
cause they  are  not  old  enough  or  because  they  are  too  old. 
In  all  those  cases,  I  take  it,  the  property  is  in  the  tenant  for 
life.  If  he  cuts  them  down  wrongfully,  and  commits  waste, 
312]  the  property  is  still  in  him,  *though  he  has  committed 
a  wrong,  and  would  be  liable  to  an  action  in  the  nature  of 
waste.     I  am  not  sure  that  would  follow  in  equity.     My  im- 

f)ression  is  that  equity  would  say  that  he  should  not  be  al- 
owed  to  take  the  benefit  of  his  own  wrong,  and  that  he 
should  not  be  allowed  to  take  the  property  in  those  trees  he 
cuts  down.  This  is  not  the  case  at  common  law,  and  I  am 
not  aware  that  the  exact  point  has  been  decided  in  equity. 

If  the  present  tenant  for  life  has  cut  down  oak,  ash  or  elm 
under  twentj'^  years  of  age,  in  a  due  course  of  cultivation, 
and  for  the  purpose  of  improving  the  growth  or  allowing  the 
development  of  timber  trees,  she  will  be  entitled  to  the  pro- 
ceeds of  the  trees,  so  cut  down  ;  and  assuming,  when  I  come 

(')  7  L.  J.  (CIi.).  150. 
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to  look  at  the  affidavits,  that  there  are  some  which  show  that 
there  is  such  a  class  of  tree  cut  down,  as  I-  understand  is 
actually  the  case,  then  I  shall  direct  an  inquiry  to  ascertain 
what  portion  of  the  proceeds  she  is  entitled  to. 

As  regards  the  future,  I  think  I  have  said  enough,  without 
any  further  declaration,  to  show  what  the  tenant  for  life  will 
be  entitled  to. 

June  9i  The  case  was  again  mentioned,  and  it  appearing 
that  the  plaintiff  waived  any  inquiry  as  to  the  proceeds  of 
thinnings  cut  in  time  past,  and  was  content  to  receive  the 
dividends  of  the  funds  standing  to  the  timber  account,  a 
declaration  was  made  of  the  rights  of  the  parties  as  to  any 
future  cuttings  according  to  the  judgment. 

Solicitors :  Messrs.  Frere  &  Co.;  Messrs,  M.  &  F.  Damd- 
son;  Messrs.  Beaumont  &  Warren, 


It  has  been  held,  bat  we  doubt  the 
soundness  of  the  decisiom  except  where 
the  property  was  evidently  let  to  be  so 
used,  that-  a  lessee  for  years  who  cuts 
down  willows,  leaving  the  buts  from 
which  they  will  shoot  afresh,  is  not 
guilty  of  waste  unless  they  were  a  shel- 
ter to  the  house  or  a  support  to  the 
bank  of  a  stream :  Phillips  v.  Smith, 
14  Mees.  &  Welsh.,  589.  A  tenant  with 
the  privilege  of  cutting  firewo<^  or 


have  no  peculiar  value,  and  that  ade- 
quate compensation  for  their  destruc- 
tion, could  be  obtained  by  an  action  at 
law  :  PmceU  v.  Rawlins,    88  Md.,  239. 

But  it  seems  to  us  the  case  should  not 
be  followed  elsewhere.  The  difficulty 
in  adequately  compensating  the  owner 
for  the  value  of  trees  cut  in  the  settled 
portion  of  our  country  must  be  apparent : 
Stanford  y . Hurlstane,  8 Eng.  Rep.,  775. 

Wlien  a  dwelling-house,  with  grounds 


fencing  tiniber  cannot  obtain  his  JGire-    and  ornamental   water,  were  demised 


wood  or  fencing  materials  elsewhere, 
and  then  cut  as  much  timber  from  the 
demised  premises :  Clarke  v.  Cummings, 
5  Barb. ,  340 ;  Attorney-  General  v.  Stow- 
ell,  2  Anst.,  696,  601 ;  Gotcer  v.  Eyre, 
Geo.  Cooper's  Chy.  Rep.,  156;  Vandu- 
sen  V.  Young,  29  N.  Y.,  10.  But  see 
Sarles  v.  Sarles,  3  Sandf.  Chy.,  601. 

But  the  tenant  may  not  only  cut  fire- 
wood for  his  own  house  but  also  for 
that  of  his  servant  who  cultivates  the 
land,  provided  it  can  be  done  without 
injury  to  the  inheritance:   Garner  v. 


together,  with  the  control  of  a  planta- 
tion (which  was  on  the  opposite  side  of 
the  ornamental  water,  and  belonged  to 
the  lessor,  but  was  ^ot  demised  to  the 
lessee),  Jor  the  purpose  of  preventing 
trespassers  thereon,  but  so  as  not  to  in- 
terfere with  the  persons  employed  by 
the  lessors,  his  heirs  or  assigns.  The 
lease  referred  to  a  plan  on  which  the 
plantation  was  represented.  Held,  tliat 
on  the  construction  of  the  lease  as  ex- 
plained by  the  plan,  the  lessor  was  not 
at  liberty  during  the  t«rm  to  destroy 


Derring,  1  Paige,  578 ;  unless  there  be    the  plantation,  and  an  injunction  was 


a  scanty  supply  of  timber :   Sarles  v. 
Sarles,  8  Sandf.  Chy.,  601. 

See  Taylor's  Landlord  and  Tenant, 
S§  351-356 ;  Waterman's  Eden  on  In- 
junctions, tit.  Waste,  particularly  vol. 


granted  to  restrain  him  from  so  doing : 
I^icholson  v.  Row,  4  De  Gex  &  Jones, 
10,  cases  cited  by  Mr.  Perkins  in  note 
to  Little,  Brown  &  Co 's  ed. 

In  a  case  of  sufficient  importance,  the 


2,  p.  181,  note  1 ;  Kerr  on  Injunctions,     cutting  of  line  trees  will  be  restrained 
Ist  Am.  ed.,  239-246 ;  and  Mr.  Bisp-    ^^  j-^..-.-^^^.-  .    «/..  .^  -.     »...-.-    o^ 
ham's  recent  and  very  excellent  work 
on  Equity,  tit.  Waste. 

It  has  been  held  in  Maryland  that  a 
court  of  equity  will  not  grant  an  in- 
junction to  restrain  a  party  from  cut- 
ting down  trees,  it  appearing  that  tlii»v 

y  Eno.  Kep.  105 


by  injunction  :    Relyea  v.  Beaver,  34 
Barb  ,  547,  affirmed  25  N.  Y.,  123. 

But  an  action  will  not  lie  to  restrain 
the  owner  of  lands  bordering  on  a  lake 
from  planting  trees  so  as  to  obstruct  his 
neiglii)c)r*s  view  of  the  lake  :  LcUyard 
v.  Tin  Kyek,  30  Barb.,  102. 
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313]  *AcKROYD  V.  Ackroyd. 

[1869     A.     66.] 

Hotchpot — PaymenU  on  account  of  Shares  in  Raidnary  Estate — DevaslavU — Loss  and 
partial  recovery  of  Assets — Interest, 

A  testator  gave  to  several  of  his  ei|?ht  children  real  estates,  and  bequeathed  his 
residuary  personal  estate  to  all  the  eight,  with  a  direction  that  their  portions  should 
be  equal,  and  to  that  end  that  those  of  them  to  whom  he  had  given  the  real  estates 
should  respectively  take  them  on  account  of  their  shares  at  the  estimated  values 
mentioned  in  his  will.  The  executor  absconded  with  the  personal  estate  in  his 
hands,  but  after  many  years  a  considerable  part  of  it  was  recovered : 

Held,  that  the  amount  recovered  must  be  treated  as  consisting  of  a  principal  sum, 
with  interest  thereon  at  £4  per  cent,  per  annum  from  the  testator^s  death ;  that  the 
devisees  of  the  real  estates  must  bring  into  account  their  estimated  values  as  part  of 
the  principal ;  and  that,  the  shares  of  principal  having  been  thus  ascertained,  the 
part  apportioned  as  interest  must  be  divided  between  them  in  proportion  to  Uiooe 
shares. 

The  question  in  this  case  was  whether  certain  sums  which 
were  to  be  brought  into  hotchpot  were  to  be  brought  in  with 
interest. 

The  testator,  Thomas  Ackroyd,  by  will  made  in  1854,  de- 
vised and  bequeathed  to  several  of  his  children  certain  real 
and  personal  estates,  which  he  stated  that  he  valued  at  the 
sums  therein  mentioned,  and  he  further  stated  he  had  ad- 
vanced to  certain  of  his  children  whom  he  named  the 
amounts    of   money  which  he   mentioned.     He   then  be- 

?[ueathed  his  residuary  personal  estate  to  trustees  on  trust 
or  conversion,  and  directed  that  the  proceeds  should  be 
held  in  trust  for  his  eight  children  therein  named.  He  went 
on  to  direct  that  the  snares  or  fortunes  of  his  children  should 
be  equal,  or  as  nearly  so  as  might  be,  and  to  that  end  that 
the  real  and  personal  estate  thereby  devised  and  bequeathed 
to  some  of  them,  and  the  provision  already  made  in  real  or 
personal  estate  bv  him  for  some  of  them,  as  thereinbefore 
mentioned,  should  be  taken  by  them  respectively  on  account 
of  their  shares  or  fortunes  under  that  his  will  at  the  amount-s 
or  prices  thereinbefore  named  and  estimated  by  liim  as  the 
value  thereof. 

The  testator  died  in  1854,  and  in  1859  a  decree  was  made 
314]  at*the  suit  of  three  of  the  residuary  legatees  for  the 
administration  of  his  estate.  Shortly  afterwards  the  princi- 
pal acting  executor  and  trustee  absconded  to  America, 
indebted  to  the  estate  in  upwards  of  £10,000,  and  never 
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returned.  The  greater  part  of  this  sum  was,  after  long  de- 
lay, recovered  by  enforcing  the  orders  of  the  court  against 
his  i)roperty,  and  the  suit  now  carae  on  upon  second  further 
consideration  that  the  funds  in  court  might  be  distributed. 

The  principal  question  now  was  how  the  sums  directed 
by  the  testator  to  be  brought  into  account  were  to  be  brought 
in.  The  surviving  plaintiffs  contended  that,  in  distributing 
the  fund  in  court,  tne  parties  who  had  received  those  sums 
must  bring  them  into  hotchpot,  with  interest  at  £4  per  cent, 
from  the  death  of  the  testator.  The  defendants  contended 
that  they  were  to  be  brought  in  without  interest. 

Mr.  Southgate^  Q.C.,  and  Mr.  Cad/man  JoneSy  for  the  sur- 
viving plaintiff. 

Mr.  Chitty^  Q.C.,  and  Mr.  Hanson^  for  the  defendants, 
referred  to  Vox  v.  Cox  (*). 

The  Master  of  the  Rolls  held  that  the  sums  recovered 
from  the  defaulting  executor  must  be  considered  as  consist- 
ing of  a  principal  sum  with  interest  thereon  at  £4  per  cent, 
per  annum  frgm  the  death  of  the  testator,  and  that  the  sums 
directed  by  the  testator  to  be  brought  into  account  must  be 
brought  into  hotchpot  as  part  of  the  principal  sum.  The 
shares  of  principal  which  the  legatees  were  entitled  to  re- 
ceive being  thus  ascertained,  that  part  of  the  sum  recovered 
which  was  attributable  to  interest  would  be  divided  among 
them  in  proportion  to  their  shares  in  the  principal. 

Solicitors :  Messrs.  Fields  Roscoe&Co.;  Messrs.  Pater son^ 
Snow  &  Burney. 

(I)  1  Law  Rep.,  8  Eq.,  843. 


[Law  Reports,  18  Equity  Cases,  816.] 
M.R.,  June  12,  1874. 

*Stroj^g  V.  Bird.  [315 

[1871     S.     92.] 

DdA — Appoinlmeni  of  Debtor  at  Executor — Intention  to  forgive  Debt — Incomplete 

Oift^ReleMe. 

B.  borrowed  £1,100  from  his  step-mother,  who  lived  in  his  house,  payinjp^  £212 
10<f.  a  quarter  for  board ;  and  it  was  a^i^reed  that  the  debt  stiould  be  paid  off  by  a 
deduction  of  £100  from  each  quarter's  payment.  DeducliouH  of  this  amount  w»;re 
made  for  two  Cjuarters,  but  on  the  third  quarter-day  the  creditor  refused  to  make  any 
further  deduction,  and  paid  the  full  amount  of  €*il2  lo«.,  mid  continued  down  to  the 
time  of  her  death  (which  took  [»lace  more  than  four  years  afterwards)  to  pay  to  K. 
the  like  quarterly  sum.  B.  was  appointed  sole  executor  of  his  step-mother,  and 
proved  the  will :  and  a  suit  for  administration  was  instituted : 

Held,  that  the  debt  was  p:oue:  first,  because  the  appointment  of  B.  as  executor 
released  the  debt  at  law,  and  any  claim  in  equity  was  rebutt;)d  by  evidence  of  a  con- 
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tinuing  intention  on  the  part  of  the  testatrix  to  give ;  and,  secondly,  because  the  in- 
tention of  the  testatrix  to  give  B.  the  sum  of  £900  was  completed  dj  nine  quarterly 
payments  of  £212  10».  each. 

This  was  a  suit  instituted  by  one  of  the  next  of  kin  of 
Frances  Bird,  widow,  who  died  in  December,  1870,  having 
made  a  will  containing  an  appointment  of  the  defendant  as 
executor,  but  no  disposition  of  her  residuary  personal 
estate.  The  question  which  now  came  before  the  court  on 
an  adjourned  summons  was,  whether  the  defendant  was  to 
be  charged  with  a  debt  of  £900,  alleged  to  be  due  from  him 
to  the  estate. 

It  appeared  that  the  testatrix  was  the  step-mother  of  the 
defendant.  She  had  married  his  father  when  the  defendant 
was  only  three  years  old,  and  had  no  children  of  her  own, 
and  had  always  shown  the  greatest  affection  for  the  defen- 
dant, and  after  she  became  a  widow,  and  for  several  years 
{previously  to  her  death,  she  resided  with  the  defendant  and 
lis  wife.  She  had  an  annual  income  of  £2,000,  and  paid  to 
the  defendant  a  sum  of  £212  10^.  per  quarter  for  her  board 
and  lodging.  In  1866  the  defendant  borrowed  of  her  the 
sum  of  £1,100,  and  it  was  agreed  that  this  loan  should 
be  paid  off  by  a  deduction  of  £100  from  each  quarter's  pay- 
ment for  board.  Accordingly,  deductions  of  this  amount 
were  made  from  the  quarterly  payments  made  by  the  tes- 
316]  tatrix  in  June  *and  October,  1866.  At  Christmas,  1866, 
according  to  the  evidence  of  the  defendant  and  his  wife,»  a 
conversation  took  place  between  them  and  the  testatrix,  in 
the  course  of  which  the  testatrix  stated  that  she  did  not 
want  to  have  any  more  of  the  money  lent  returned,  and  she 
thereupon  drew  and  gave  to  the  defendant  a  check  for  the 
full  quarterlj^  payment  of  £212  10^.,  and  she  continued 
down  to  the  time  of  her  death  to  pay  to  the  defendant  the 
like  quarterly  sum.  The  evidence  oi  the  defendant  and  his 
wife  was  corroborated  by  memoranda  in  the  handwriting  of 
the  testatrix  on  the  counterfoils  of  the  checks  drawn  by  lier. 

The  chief  clerk  found  by  his  certificate  that  the  defendant 
remained  liable  for  the  debt,  and  thereupon  the  defendant 
took  out  a  summons  to  vary  the  certificate,  which  now  oime 
on  to  be  heard. 

Mr.  Sovthgaie^  Q.C.,  and  Mr.  O,  Miller^  for  the  defendant, 
contended  that,  under  the  circumstances,  the  debt  had  been 
effectually  released  in  equity :  Flower  v.  Marten  (*). 

Mr.  Chitty^  Q.C.,  and  Mx,  Jolliffe,  for  the  plaintiff:  The 
transaction  amounted  at  most  to  an  attempt  to  make  a 
gift  which  has  not  been  perfectly  carried  out.     The  debt 

(')  2  My.  A  Cr.,  459. 
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was  not  released  at  law :  it  is  a  case  of  accord  without  satis- 
faction. Neither  is  there  any  release  in  equity  ;  for  a  mere 
voluntary  declaration  of  intention,  not  being  under  seal,  has 
no  greater  operation  in  equity  than  it  has  at  law :  Cross  v. 
Sprigg  (*) ;  Peace  v.  Haias  C").  There  are,  it  is  true,  cases 
in  which  a  debt  has  been  held  to  be  released  in  equity, 
although  no  legal  release  had  been  executed,  as,  for  example, 
Yeomans  v.  Williams  (")  and  Taylor  v.  Manners  {*) ;  out 
in  all  of  them  the  creditor  had  induced  the  debtor  to  alter 
his  position  on  the  faith  of  a  promise  not  to  enforce  the 
debt.  That  was  also  the  ground  of  the  decision  in  Flower 
V.  Marten.  Here  there  is  nothing  of  the  kind.  In  order  to 
bring  himself  within  the  authority  of  these  cases,  the  defen- 
dant ought,  before  the  death  of  the  testatrix,  to  have  been 
in  a  position  to  obtain  an  injunction  to  restrain  her  from  en- 
forcing the  debt ;  and  it  is  submitted  that  he  never  was  in 
such  a  position.  It  is  clear  that  the  *appointment  of  [317 
the  debtor  as  executor  did  not  operate  in  equity  as  a  release : 
Ingle  v.  Richards  (*). 

Mr.  MacJceson^  Q.C.,  Mr.  Mander,  and  Mr.  A,  Thomson^ 
for  other  parties. 

Sir  G.  Jessel,  M.R.:  Notwithstanding  the  arguments 
which  have  been  submitted  and  the  cases  which  have  been 
cited,  I  think  I  can  do  justice  in  this  case,  which  appears  to  be 
as  fair  and  honest  a  case  as  was  ever  submitted  to  a  court. 

The  facts  are  these:  The  defendant  in  1866  borrowed 
£1,100  from  a  lady  who  was  his  step-mother,  and  evidently 
entertained  towards  him  all  the  feelings  of  a  mother.  She 
lived  in  the  defendant's  house,  and  being  possessed  of  a  large 
income,  appears  to  have  allowed  him  £850  a  year;  payable 
by  quarterly  instalments,  for  her  maintenance.  The  agree- 
ment as  to  the  loan  was  that  it  should  be  paid  off  by  a  de- 
duction of  £100  from  each  quarter's  payment  for  board; 
and  in  pursuance  of  this  arrangement  she  deducted  £100  in 
June  and  also  in  October,  1866,  after  which  time,  according 
to  the  defendant's  evidence,  she  refused  to  make  any  fur- 
ther deductions,  and  expressly  forgave  him  the  debt.  If  it 
stood  on  that  alone,  I  think  the  rule  of  the  court  would 

Srevent  me  from  acting  on  that  evidence;  but  the  defen- 
ant's  evidence  is  corroborated  by  his  wife,  and  also  by 
memoranda  on  the  counterfoils  of  the  checks  drawn  by  the 
testatrix.  [His  honor  then  read  the  material  passages  from 
the  wife's  affidavit,  and  continued  : — ]    It  appears  that  she 

(»)  6  Hare,  662.  (*)  Law  Rep.,  1  Ch.,  48. 

(«)  11  Hare,  161.  (»)  28  Beav.,  366. 

(3)  Law  Rep.,  1  Eq.,  184. 
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lived  for  four  years  after  Christmas,  1866,  and  paid  sixteen 
quarters'  board  at  the  rate  of  £212  10^. 

Upon  these  facts,  I  consider  it  to  be  clear  that  whether 
Mrs.  Bird  did  or  did  not  give  in  law,  she  intended  to  do  so. 
The  question  is,  Did  the  law  allow  her  to  make  this  a  com- 
plete gift  without  doing  more  than  she  actually  did  ? 

First  of  all,  it  is  said,  and  said  quite  accurately,  that  the 
mere  saying  by  a  creditor  to  a  debtor,  "I  forgive  you  the 
debt,"  will  not  operate  as  a  release  at  law.  It  is  what  the 
law  calls  nudum  pactum^  a  promise  made  without  an  actual 
318]  consideration  passing,  *and  which  consequently  can- 
not be  supported  as  a  contract.  It  is  not  a  release,  because 
it  is  not  under  seal.  Therefore  the  mere  circumstance  of 
saying,  *'I  will  forgive  vou,"  will  not  do.  There  are,  how- 
ever, two  modes  in  which,  as  it  appears  to  me,  the  validity 
of  this  transaction  can  be  supported.  First  of  all,  we  must 
consider  what  the  law  requires.  The  law  requires  nothing 
more  than  this,  that  in  a  case  where  the  thing  which  is  the 
subject  of  donation  is  transferable  or  releasable  at  law,  the 
legal  transfer  or  release  shall  take  place.  The  gift  is  not 
perfect  until  what  has  been  generally  called  a  change  of  the 
property  at  law  has  taken  place.  Allowing  that  rule  to 
operate  to  its  full  extent,  what  occurred  was  this:  Tlie 
donor,  or  the  alleged  donor,  had  made  her  will,  and  by  that 
will  had  appointed  Mr.  Bird,  the  alleged  donee,  executor. 
After  her  death  he  proved  the  will,  and  the  legal  effect  of 
that  was  to  release  the  debt  in  law,  and  therefore  the  con- 
dition which  is  required,  namely,  that  the  release  shall  be 
i3erfect  at  law,  was  complied  with  by  the  testatrix  making 
lim  executor.  It  is  not  necessary  that  the  legal  change 
shall  knowingly  be  made  by  the  donor  with  a  view  to  carry 
out  the  gift,  it  may  be  made  for  another  purpose ;  but  if 
the  gift  is  clear,  and  there  is  to  be  no  recall  of  the  gift,  and 
no  intention  to  recall  it,  so  that  the  person  who  executes  the 
legal  instrument  does  not  intend  to  invest  the  person  taking 
upon  himself  the  legal  ownership  with  any  other  character, 
there  is  no  reason  wnj  the  legal  instrument  should  not  have 
its  legal  effect.  For  instance,  suppose  this  occurred,  that  a 
person  made  a  memorandum  on  the  title  deeds  of  an  estate  to 
this  effect :  '*I  give  Blackacre  to  A.  B.,"  and  afterwards  con- 
veyed that  estate  to  A.  B.  by  a  general  description,  not  in- 
tending in  any  way  to  change  the  previous  gift,  would  there 
be  any  equity  to  make  the  person  who  had  so  obtained  the 
legal  estate  a  trustee  for  the  donor?  The  answer  would  be 
that  there  is  no  resulting  trust ;  that  is  rebutted  by  showing 
that  the  person  who  conveyed  did  not  intend  the  person 
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taking  the  conveyance  to  be  a  trustee,  and  althoagh  the  per- 
son conveying  actually  thought  that  that  was  not  one  of  the 
estates  conveyed,  because  that  person  thought  that  he  had 
well  given  the  estate  before,  still  the  estate  would  pass  at 
law,  notwithstanding  that  idea,  and  there  being  no  intention 
to  revoke  th^  gift,  surely  it  would  get  rid  of  any  resulting 
trust.  On  the  same  principle,  when  a  testator  makes  his 
debtor  executor,  and  thereby  *releases  the  debt  at  [319 
law,  he  is  no  longer  liable  at  law.  It  is  said  that  he  would 
be  liable  in  this  court :  and  so  he  would,  unless  he  could 
show  some  reason  for  not  being  made  liable.  Then  what 
does  he  show  here  ?  Why,  he  proves  to  the  satisfaction  of 
the  court  a  continuing  intention  to  give ;  and  it  appears  to 
me  that  there  being  the  continuing  intention  to  give,  and 
there  being  a  legal  act  which  transferred  the  ownership  or 
released  the  obligation — for  it  is  the  same  thing — the  trans- 
action is  perfected,  and  he  does  not  want  the  aid  of  a  court 
of  equitv  to  carry  it  out,  or  to  make  it  complete,  because  it 
is  complete  already,  and  there  is  no  equity  against  him  to 
take  the  property  away  from  him. 
On  that  ground  I  shall  hold  that  this  gentleman  had  a 

ferfect  title  to  the  £900 ;  but  there  is  another  ground  which 
think  is  equally  clear,  namely,  the  testatrix  living  for 
more  than  nine  quarters  after  the  period  when  she  forgave 
the  debt,  and  paying  the  full  amount  for  board,  without 
any  deduction. 

Now,  what  were  her  legal  rights?  By  the  bargain  that 
was  made  her  legal  right  was  to  retain  £100  every  quarter 
out  of  the  quarterly  amount  payable  for  board.  It  was  not 
a  question  of  set-oflP,  but  it  was  a  lesal  debt.  She,  there- 
fore, when  the  quarter  expired,  owea  this  gentleman  £112 
10^;  and  no  more,  and  if  he  had  brought  an  action  for  more, 
she  could,  by  paying  the  £112  10s.  into  court,  without  any 
plea  of  set-off,  have  succeeded  in  the  action.  His  legal  right 
was  to  obtain  from  her  at  the  end  of  each  quarter  £112  10^. 
At  the  end  of  each  c[uarter  she  pays  him  another  £100  which 
she  does  not  owe  him,  and  when  she  has  made  nine  of  those 
payments  she  has  paid  him  £900.  It  is  not  any  question  of 
intended  gift ;  it  is  a  complete  payment  by  her  paying  the 
£900  by  instalments  of  £100  eacn,  which  she  intended  to 
give  him,  and  which  she  has  given  him  at  each  period  as 
they  became  due  by  actual  payments,  and  I  think  that  that 
would  enable  him  to  say,  *'  Having  been  paid,  I  have  a  right 
to  retain,  because  the  testatrix  intended  me  to  retain,"  and 
and  the  gift  is  perfectly  established  in  that  way  also. 
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On  both  grounds,  therefore,  I  think  that  this  gentleman 
is  entitled  to  succeed,  and  I  shall  allow  the  summons  ac- 
cordingly. 

Solicitors:  Messrs.  Mason  &  Withall:  Messrs.  Chappie 
&  Welch;  Mr.  Farrar ;  Mr.  C.  J,  Manaer, 


[Law  Reports,  18  Equity  Cases,  820.] 
V.^^.M.,  June  2,  3,  1874. 

320]  ^Paiiste  V.  Jones. 

[1871    P.     141.] 

Will  he/ore  Wills  Ad— General  Devise  to  Tnutes-^A/ter-acouirsd  Ee<d  EstaU—StaiuU 
of  lAmUalions — Adverse  Possession  by  Trustee. 

A  testator,  by  a  will  dated  in  1824,  devised  all  his  real  and  personal  estate,  wid 
also  all  other  his  estate  and  effects  of  which  he  might  be  possessed  at  the  time  of  hia 
decease,  to  his  wife  and  another  trustee,  in  trust  to  pay  the  rents  to  his  wife  for  life, 
with  remainders  over.  The  testator  purchased  a  freehold  estate  after  the  date  of  his 
will.  On  his  deaths  his  widow  (the  other  trustee  having  disclaimed)  became  aala 
trustee  of  his  will,  and  entered  into  possession  of  the  after-«cquired  property,  aa  well 
as  the  devised  estate,  believing  that  all  the  property  passed  oy  the  will.  She  cod- 
tinued  in  possession  for  more  than  twenty  years,  and  then,  being  informed  that  she 
had  acquired  a  title  by  adverse  possession,  she  sold  the  estate  to  a  purchaser  for 
value : 

Held^  upon  bill  filed  by  the  remainderman  under  the  will  to  oust  the  purchaser, 
that  the  tenant  for  life  had  acquired  a  good  title  by  adverse  possession  aguast  the 
remainderman,  and  the  bill  was  dismissed. 

Board  v.  Board Q)  distinguished. 

William  Nicoll,  by  his  will,  dated  the  12th  of  Aprils 
1824,  devised  all  his  freehold  and  copyhold  estates,  and  also 
all  other  his  estate  and  effects,  whatsoever  and  wheresoever, 
and  of  what  nature  and  kind  soever,  of  which  he  might  be 

Sossessed  at  the  time  of  his  decease,  to  his  wife,  Charlotte 
ricoll,  and  Thomas  Harrison,  and  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust  to  pay  the  rents  and 
profits  to  Charlotte  Nicoll  during  her  life,  for  her  separate  use, 
and  after  her  death  to  pay  the  said  rents  and  profits  to  his  niece, 
Ann  Hasler,  for  her  life,  for  her  separate  use,  and  after  her 
death  to  convey  the  same  freehold  and  copyhold  estates  to 
the  children  of  Ann  Hasler,  as  tenants  in  common,  in  fee. 

On  the  9th  of  September,  1824,  the  testator  purchased, 
for  the  sum  of  £600,  a  small  freehold  estate,  whicn  was  con- 
veyed to  him  to  the  ordinary  uses  to  bar  dower. 

The  testator  died  on  the  20th  of  December,  1830,  leaving 
his  nephew,  Thomas  Nicoll,  his  heir-at-law. 

Thomas  Harrison  disclaimed  the  trusts  of  the  will,  and 

Q)  Law  Rep.,  9  Q.  B.,  48. 
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Chatlotte  *J5ficoll,  who  alone  proved  the  will,  en-  [321 
tered  into  possession  of  all  the  testator's  real  estate,  includ- 
ing that  acquired  by  him  subsequently  to  the  date  of 
the  will. 

Ann  Hasler  intermarried  with  the  defendant  William 
Paine,  and  had  issue  seven  children,  of  whom  the  plaintiff 
was  one,  the  other  children  being  defendants. 

In  1862  the  children  of  Ann  Paine  instituted  a  suit  of 
Paine  v.  NicoU  against  Charlotte  NicoU,  praying  adminis- 
tration of  the  trusts  of  the  testator' s  will  and  for  the  appoint- 
ment of  new  trustees.  Charlotte  NicoU  put  in  an  answer, 
by  which  she  admitted  that  the  after-acquired  real  estate  of 
the  testator  was  subject  to  the  trusts  of  the  will.  After  the 
filing  of  the  answer,  an  arrangement  was  made  for  putting 
an  end  to  the  suit,  and  by  an  order  dated  the  4th  of  i)ecem- 
ber,  1852,  Charles  Brown  was  appointed  a  trustee  of  the 
will  jointly  with  Charlotte  Nicoll,  and  she  was  ordered  to 
convey  all  the  real  estate  of  the  testator  to  the  use  of  herself 
and  such  new  trustee  upon  the  trusts  of  the  will. 

In  the  i)reparation  of  the  conveyance  necessary  to  carry 
this  order  into  effect,  it  was  for  the  first  time  discovered  that 
the  after-acqtiired  real  estate  of  the  testator  did  not  pass  by 
the  will,  and  Charlotte  Nicoll,  upon  being  informed  of  this, 
refused  to  convey  the  same ;  and,  by  an  order  dated  the 
26th  of  Pebruary^,  1863,  made  on  the  petition  of  the  plain- 
tiffs in  the  suit,  it  was  ordered  that  Charlotte  Nicoll  snould 
convey  only  the  property  which  passed  by  the  will. 

Some  time  after  the  presentation  of  the  said  petition,  an 
application  was  made  to  Thomas  Nicoll,  the  heir  of  the 
testator,  which  resulted  in  an  indenture  being  premred, 
dated  the  14th  of  March,  1864,  bv  which  Thomas  Nicoll 
conveyed  all  his  interest  in  the  after-acquired  freehold  of 
the  testator  to  the  trustees  of  William  Nicoll' s  will,  to  be 
held  by  them  upon  the  trusts  declared  thereby.  This  in- 
denture was  executed  only  by  Thomas  Nicoll,  William 
Paine  and  Ann  his  wife,  and  Charles  Brown ;  but  Charlotte 
Nicoll,  the  widow,  though  made  a  party  to  the  deed,  never 
executed  it. 

On  the  3d  of  August,  1863,  Charlotte  Nicoll,  who  claimed 
to  have  acquired  the  fee  simple  of  the  after-acquired  prop- 
erty by  adverse  possession,  conveyed  the  reversion  therein 
expectant  on  her  own  life  to  one  Jones,  in  fee,  for  valuable 
consideration. 

^Charlotte  NicoU  died  in  1868.  In  1860,  Jones,  [322 
for  valuable  consideration,  conveyed  one  moiety  of  the  prop- 
9  Eng.  Rep.  106 
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erty  to  Johnston,  who  had  acted  as  solicitor  for  Charlotte 
NicoU  in  the  suit. 

Ann  Paine  (formerly  Hasler)  died  in  1868.  In  1869,  Jones 
and  Johnston  sold  the  property  to  a  Miss  Sandf ord,  and  in 
the  beginning  of  the  following  year  she  sold  and  conveyed 
the  property  to  Thomas  Salter,  who  died  shortly  afterwards, 
having  devised  it  to  Rebecca  Salter  and  Greorge  Ridding, 
upon  certain  trusts. 

In  1871  this  bill  was  filed,  alleging  that  the  proi)ertv  was 
subject  to  the  trusts  of  the  will  or  the  testator,  and  that 
Jones,  Johnston,  Sandf  ord  and  Salter  purchased  with  notice 
that  such  was  the  case ;  and  praying  that  they  or  their  rep- 
resentatives might  be  ordered  to  convey  the  property  to  the 
present  trustees  of  the  testator's  will,  and  might  account  for 
the  mesne  profits. 

The  cause  now  came  on  to  be  heard. 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Warmington^  for  the 
plaintiff :  We  contend  that  Charlotte  Nicoll,  the  widow  of 
the  testator,  by  entering  into  possession  of  theafteryacquired 
property,  and  dealing  with  it  as  part  of  the  property  devised 
to  her  for  life  under  the  will,  was  estopped  from  denying 
that  it  passed  by  the  will.  It  is  admitted  that  this  was  the 
view  taken  of  the  will  hj  all  parties.  The  suit  of  Paine 
V.  Nicoll  was  instituted  in  1852  upon  that  understanding, 
and  Mrs.  Nicoll  put  in  an  answer  to  the  suit  admitting  that 
she  had  taken  possession  of  the  after-acquired  property, 
believing  that  it  did  pass  by  the  will.  It  was  not  till  after 
she  had  put  in  this  answer  that  the  mistake  was  discovered, 
and  it  was  found  out  that,  as  the  testator  died  before  the 

Sassihg  of  the  Wills  Act,  the  property  purchased  after  the 
ate  of  the  will  did  not  pass.  The  devise  in  the  will  is  of 
"all  other  his  estate  and  effects  whatsoever  and  whereso- 
ever, and  of  what  nature  or  kind  soever,  of  which  he  might 
be  possessed  at  the  time  of  his  decease."  These  words  are 
so  extensive  that  it  was  natural  that  persons  not  learned  in 
the  law  should  have  supposed  that  all  the  property  of  which 
the  testator  was  possessed  at  the  time  of  his  decease  did 
actually  pass.  But  the  widow  had,  in  fact,  no  title  except 
under  the  will,  and  she  entered  under  the  will  and  acquired 
a  possessory  title  of  more  than  twenty  years,  which  was  good 
323]  as  against  the  *heir  of  the  testator,  but  was  not  good 
as  against  the  remaindermen  under  the  will.  She  was  the 
sole  trustee,  and  she  must  be  considered  as  constituting  her- 
self a  trustee  for  those  persons  entitled  after  her  decease  to 
the  residue  of  the  testator's  property.     This  case  is  similar 
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in  all  respects  to  Board  y.  Board{'\  where  the  tenant  for 
life  under  the  will  of  a  testator  entered  into  possession  of 
the  property  purported  to  be  devised  to  her  by  the  wiU, 
amongst  which  was  property  of  which  the  testator  was  only 
tenant  by  the  curtesy,  and  had  therefore  no  right  to  devise. 
She  remained  in  possession  for  more  than  twenty  years,  and 
thereby  acquired  a  good  title  as  against  the  heir ;  but  it  was 
held  that  the  tenant  for  life  having  entered  under  the  will, 
those  claiming  through  her  were  estopped,  as  a^inst  all 
those  in  remainder,  from  disputing  the  validity  of  the  will. 
Mr.  Justice  Mellor  observed  that  the  tenant  for  life  having 
accepted  the  estate  under  the  will,  treating  it  as  a  perfectly 
valid  will,  could  not  defeat  the  title  of  the  remainderman 
under  the  will  by  alleging  that  the  devisor  had  no  title ;  and 
Mr.  Justice  Quain  said:  "I  decide  this  case  on  the  simple 
point  that  a  person  who  takes  under  a  will  and  acts  on  the 
will  in  paying  the  legacies  and  annuities  given  under  it, 
cannot  afterwards  turn  round  and  place  himself  in  a  differ- 
ent position,  and  maintain  that  he  is  in  a  position  adversely 
to  those  who  take  under  the  same  will."  So  it  was  held  in 
Asher  V.  WhUlocJc(^).  There  the  widow  had  wrongful  pos- 
session of  the  estate,  but  coming  in  under  the  will  she  could 
not  dispute  the  validity  of  the  will.  In  Anstee  v.  Nelms  {*) 
it  was  laid  down  by  Chief  Baron  Pollock  and  Baron  Martin, 
that  if  a  person  to  whom  a  particular  estate  is  given  by  will 
for  his  life  takes  possession,  and  is  allowed  to  Keep,  as  part 
of  that  estate,  something  not  strictly  belonging  to  it,  he  can- 
not set  up  a  title  as  gained  by  adverse  possession  against 
the  remainderman.  The  same  principle  was  supported  in 
Hawkshee  v.  HawJcsheei^)^  where  it  was  held  that  a  person 
entering  into  possession  of  property  under  a  particular  in- 
strument, not  being  entitled  under  that  instrument,  entered  as 
trustee  for  all  the  i)er8ons  who  were  entitled  under  the  instru- 
ment. The  widow  in  this  case  admitted  by  her  answer  that 
she  was  in  possession  under  *the  will,  she  was  there-  [324 
fore  trustee  for  the  persons  entitled  under  the  trusts  of  the 
will,  and  she  and  every  one  claiming  under  her  is  estopped 
from  saying  that  the  property  did  not  pass  by  the  will. 

They  also  contended  tnat  the  purchasers  from  Charlotte 
NicoU  all  took  with  notice,  or,  at  all  evente,  that  Jones  and 
Johnston  did  so,  and  that  the  last  named  def  endante  were 
consequently  liable  to  make  good  the  value  of  the  property 
to  the  cestuis  qtte  trust.  It  is,  however,  unnecessary  to  re- 
port the  argument  on  these  points. 

(>)  Law  Rep.,  9  Q.  B.,  48,  64.  (»)  1  H.  A  N.,  226, 

O  Ibid.,  1  Q,  B..  1.  (*)  11  Hare,  226,  280. 
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Mr.  Cotton,  Q.C.,  and  Mr.  W.  Barber,  for  Messrs.  Jones 
and  Johnston :  The  whole  question  is  res  adjvdicaia.  The 
order  made  in  the  suit  of  Paine  v.  NicoU  on  the  26th  of 
Februanr,  1853,  was  clearly  meant  to  exempt  Charlotte 
Nicoll  from  conveying  the  after-acquired  freenolds  of  the 
testator ;  but  if  Charlotte  Nicoll  had  been  in  the  position  of 
trustee  of  that  property,  or  estopped  from  denying  that  it 
passed  by  the  will,  that  order  would  have  been  wrong,  and 
she  ought  to  have  been  ordered  to  convey  the  after-acquired 
freeholds  as  well  as  the  other  property  of  the  testator.  But 
on  the  law  of  the  case  that  order  was  quite  right  The  ¥nll 
of  the  testator  did  not  purport  to  pass  any  interest  in  the 
property  now  sought  to  be  recovered;  and  this  circum- 
stance distinguishes  the  case  from  all  those  which  have  been 
cited. 

[They  were  stopped.] 

Mr.  GUisse,  Q.C.,  and  Mr.  Qraham  HastmgSy  for  Salter. 

Mr.  Stirling,  for  Miss  Sandf ord. 

Mr.  B.  B.  Uooper,  for  the  trustees  of  the  will. 

The  Vice-Chanoellob  :  I  do  not  call  upon  ooiinsel  for 
Salter  and  Miss  Sandf  ord,  as  I  hold  that  they  were  purcha- 
sers for  value  without  notice. 

Mr.  Pearson,  in  reply,  upon  the  question  whether  the 
propertv  was  subject  to  the  trusts  of  the  will. 

Sir  K.  Maliks,  Y.C:  This  is  a  most  unfortunate  litigation 
about  a  very  small  property.  The  question  arises  under  the 
3253  wiU  of  William  Nicoll,  which  is  Mated  the  12th  of 
April,  1824,  at  a  time  when  the  state  of  the  law  was,  that 
however  clearly  a  testator  might  have  expressed  his  intention 
that  he  meant  to  pass  after-acquired  property,  it  did  not 
operate  so  as  to  enectuate  his  mtention.  That  is  not  the 
s&te  of  the  law  now,  but  I  am  bound  to  construe  the  will  by 
the  law  as  it  stood  at  the  time  the  will  was  made.  The  tes- 
tator gives  all  his  freehold  and  copyhold  estates,  and  also 
all  other  his  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  and  kind  soever,  of  which  he  might  be 
possessed  at  the  time  of  his  decease.  Those  words  must  be 
read  as  meaning  all  the  estate  I  now  have,  and  which  I  may 
continue  to  have  at  my  death.  Then,  after  making  his  ?rtll, 
on  the  9th  of  December,  1824,  a  deed  was  executed  by  which 
the  testator  had  conveyed  to  him  to  uses  to  bar  dower  the 

Sroperty  now  in  dispute — property  worth  from  £400  to  £600. 
[e  died  on  the  20th  of  December,  1830,  and  his  widow  sur- 
vived him.  The  will,  then,  is  governed  by  the  state  of  the 
law  before  the  Wills  Act ;  but  the  widow,  finding,  as  she 
did,  that  the  testator  had  devised  all  his  property  which  he 
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might  be  possessed  of  at  the  time  of  his  decease,  and  con- 
sidering that  she  was  entitled  under  the  will  to  the  property 
he  purchased  after  the  date  of  the  will,  entered  into  posses- 
sion of  it.  But  it  happened  that  she  had  no  title  whatever 
to  this  property,  and  could  not  take  it  under  the  will. 
Who,  then,  was  entitled  i  There  can  be  no  doubt  that  the 
heir-at-law  was  the  only  person  entitled,  and  if  he  had 
brought  an  action  of  ejectment  he  would  certainly  have  re- 
covered against  the  widow  ;  but  he  was  bound  to  bring  his 
action  within  twenty  years,  unless  he  had  been  under  dis- 
ability, and  then  he  would  have  had  ten  years  longer  in 
some  cases,  and  twenty  years  in  others.  It  is  not  suggested, 
however,  that  he  was  under  anydisabilitv;  therefore,  in  the 
year  1853,  the  heir-at-law  was  absolutely  barred,  and  the 
widow,  either  in  her  own  right  by  adverse  possession  or  as 
claiming  under  the  will,  acquired  an  absolute  right  to  the  prop- 
erty. It  is  said  that,  havmg  entered  under  the  belief  that 
she  was  entitled  under  the  will,  she  is  bound  by  the  trusts  of 
the  wUl.  There  was  a  conveyance  prepared,  and  executed 
by  Thomas  NicoU,  the  nephew  of  the  testator,  by  which  he 
conveyed  all  his  interest  in  the  after-acquired  freehold  estate 
to  the  trustees  of  W.  NicoU' swill,  to  be  held  by  them  upon 
the  *trusts  of  the  will;  this,  however,  was  not  ex-  [326 
ecuted  by  the  widow,  and  is  not  relied  on  by  the  plaintiff. 

If  the  widow  had  been  told  the  year  after  the  death  of  the 
testator  that  she  had  no  title,  but  that  if  she  kept  quiet  for 
twenty  years  without  saying  anything  about  it,  she  would 
acquire  a  good  title,  the  effect  would  have  been  that  her  title 
could  not  have  been  impugned ;  but  she  was  not  told  till 
after  the  twenty  years  had  expired.  It  was  not  till  1863 
that  she  was  told ;  and  the  plaintiff  now  says  that  the  widow 
must  be  treated  as  having  taken  possession  of  the  property 
subject  to  the  conditions  of  the  will.  If  that  be  so,  the 
plaintiff  would  have  a  good  title  in  equity  to  one-seventh 
share  of  the  property. 

It  has  been  argued  that  the  answer  put  in  by  Mrs. 
Nicoll,  in  the  suit  of  Paine  v.  Ntcoll^  was  an  acknowledg- 
ment by  her  that  she  had  entered  into  possession  under  the 
will,  and  that  she  must  be  bound  by  that  admission,  but  I 
do  not  think  that  she  was  bound  by  the  admissions  in  her 
answers,  which  were  made  when  she  was  ignorant  of  her 
rights.  It  was  not  till  after  this  period  that  she  was  told 
that  the  propert}^  did  not  pass  by  tne  will,  and  then,  know- 
ing for  the  nrst  time  that  she  had  a^cquired  a  good  title,  the 
transactions  took  place  which  have  led  to  this  suit. 

In  the  tirst  place,  by  a  deed  of  the  3d  of  August,  1853,  the 


838  EQUITY  CASKS.  [L.  R 

1874  Paine  v.  Jonea.  V.^.M. 

widow  conveyed  the  property  for  value,  subject  to  her  own 
life  interest,  to  Jones,  wno  was  represented  bv  his  broflier- 
in-law  Johnston,  and  Jones,  within  a  year  after,  conveyed 
one  moiety  to  Johnston.  At  a  subsequent  period  it  appears 
that  Miss  Sandford  applied  to  Johnston  to  know  wnether 
the  property  was  for  sale,  and  a  correspondence  took  place 
which  led  to  the  purchase  of  the  property  by  Miss  Sandford 
for  the  sum  of  £400,  and  she  after  that  sold  the  property  to 
Salter  ;  and  those  who  claim  under  him,  and  who  are  repre- 
sented by  Mr.  Glasse,  are  now  in  possession. 

The  question  then  is,  whether  they  are  to  retain  possession, 
or  whether  the  plaintiff  is  entitled  to  possession.  My  opin- 
ion is  that  the  plaintiff's  title  fails.  The  widow,  though  she 
thought  that  she  was  entering  into  possession  under  the  will, 
was  m  fact  entitled  to  treat  herself  as  being  in  adverse  i)os- 
session.  She  performed  no  duty  imposed  under  the  will, 
and  the  cases  relied  upon  by  the  plaintiff's  counsel  have  no 
application. 

32171  *The  principal  case  cited  was  Board  v.  Board  {'). 
In  that  case  I  should  concur,  for  there  the  testator,  Robert 
Amesbury,  being  tenant  by  the  curtesy  only,  and  having  in 
fact  nothing  to  devise,  made  a  wUl  and  devised  the  property 
specifically  to  trustees  for  his  daughter  Rebecca  for  life, 
with  remainder  to  his  grandson  William  in  fee,  but  subject 
to  certain  annuities.  Rebecca  entered  into  possession  and 
enjoyed  the  property  under  the  will,  paying  the  annuities, 
and  in  every  way  showing  that  she  continued  in  possession 
because  she  was  a  devisee  under  the  will,  and  she  was  suf- 
fered by  the  heir-at-law  to  remain  in  possession  undisturbed 
for  more  than  twenty  years.  Then  she  let  the  defendant 
into  possession,  who  claimed  under  her ;  but  he,  being  privy 
in  estate  to  her,  was  subject  to  all  the  estoppels  that  would 
have  estopped,  her.  The  question,  therefore,  was,  whether 
Rebecca,  having  taken  under  the  will,  which  gave  her  an 
estate  for  life,  was  not  estopped  from  saving  that  as  against 
William,  or  the  person  claiming  under  him,  the  will,  under 
which  she  came  in  as  tenant  for  life,  and  under  which  Wil- 
liam was  the  remainderman,  was  void.  Mr.  Justice  Black- 
burn, upon  these  facts,  said  Rebecca  could  not  be  allowed 
to  assert  that,  although  she  was  let  in  and  enjoyed  under 
the  will,  nevertheless  it  was  void,  and  that  the  heir-at-law 
was  entitled  to  the  land,  and  as  twenty  years  had  run  a^inst 
his  title  he  was  barred,  and  she,  having  acquired  the  fee  by 
twenty  years'  undisturbed  possession,  could  prevent  William 
from  taking  under  the  will.    Rebecca  claimed  under  the 

(«)  Law  Rep.,  9  Q.  B.,  48. 
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will  and  retained  possession  nnder  the  will,  and  she,  as 
against  everybody  interested,  in  the  will,  was  estopped  from 
denying  its  validity.  That  is  a  case  in  which  tne  parties 
claimed  under  the  same  interest. 

The  case  of  Anstee  v.  WelrnsC)  is  to  the  same  effect. 
There  there  was  a  devise  of  all  the  testator's  lands  in  the 
parish  of  Doynton,  and  it  turned  out  that  the  land  was  not 
strictly  in  Doynton,  but  it  was  held  that  the  testator  intended 
to  pass  it.    That  case  has  no  application. 

MawJcshee  v.  HawJcsbee  (")  was  also  cited.  There  the  tes- 
tator had  entered  into  possession  of  a  house  as  tenant  from 
5 rear  to  year  in  1810,  and  paid  the  rent  till  1822,  when  the 
andlord  died,  and  there  was  no  person  to  receive  the  rent. 
The  testator  *continued  in  possession  till  1837,  when  [328 
he  died,  having  devised  his  real  and  personal  estate  with 
power  of  sale  for  the  benefit  of  his  wife  and  children.  The 
eldest  son  occupied  the  house,  paying  a  rent  to  the  widow 
for  fifteen  years  after  the  death  oi  his  father,  when  the  widow 
died ;  and  it  was  held  that,  notwithstanding  the  infirmity  of 
the  testator's  title,  the  son  could  not  insist  on  retaining  pos- 
session of  the  premises  adversely  to  the  devisees  beneficially 
interested  under  the  will,  but  that  the  latter  were  entitled  to 
require  the  property  to  be  sold  and  distributed  according  to 
the  directions  of  the  testator. 

There  was  one  other  case  relied  upon,  which  was  Asher  v. 
WhitlocJc  ('),  where  it  was  held  that  a  person  in  possession 
of  land  without  other  title  had  a  devisable  interesx ;  and  the 
heir  of  his  devisee  could  maintain  ejectment  against  a  person 
who  had  entered  upon  the  land  and  could  not  show  title  or 
possession  in  any  one  prior  to  the  testator. 

All  these  cases  proceed  on  the  principle  that  if  parties 
have  no  other  title  than  the  will,  they  are  estopped  from  de- 
nying the  title  of  persons  under  the  same  will.  Under  this 
will  tne  widow  had  no  title  whatever.  The  defendants  had 
a  title  under  the  will.  I  think  this  is  a  distinct  case  of  ad- 
verse possession,  and  the  defendants  claiming  under  the 
widow  have  acquired  a  title  as  against  those  persons  whose 
title  is  only  under  the  will. 

As  the  plaintiff  has  no  title,  the  bill  must  be  dismissed 
with  costs.  If  the  parties  consent  to  the  bill  being  dismissed 
without  costs,  it  is  a  different  thing ;  but  it  can  only  be  done 
by  consent. 

It  was  then  intii^ated  that  the  parties  would  consent  to 
this  course. 

The  order  was  therefore  made  that,  by  consent  of  all  parties, 

(>)  1  H.  dr  N.,  225.  (»)  11  Hare,  280.  (»)  Law  Rep.,  1  Q.  B.,  1. 
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the  bill  be  dismissed  without  costs,  except  as  to  the  trastees, 
whose  costs  were  ordered  to  be  paid. 

Solicitor  for  the  plaintiff :  Mr.  A,  O.  DiUon. 

Solicitors  for  the  defendants :  Messrs.  Johnston  &  Jack- 
son; Messrs.  Oamlen  &  Son;  Messrs.  Nickinson^  PraU  d 
Nickmson  ;  Messrs.  Taylor  &  Baaier. 


[Law  Reports,  18  Equity  Cases,  829.] 
V.-CJI.,  June  8, 1874. 

329]  *PoLLooK  V.  Pollock, 

[1874    P.     116.] 

Apportiomnent  Ad,  1870 — 3eqtiett/or  Life  ofDwidendi  m  a  CbmpoNy. 

Bequest  of  stock  in  a  canal  company  to  trustees  to  pay  the  diridends  to  tiie  tes- 
tator's wife  for  life,  and  afterwards  to  fall  into  the  residue : 
Jleldf  that  the  dividends  were  apportionable. 
Whitehead  Y.  T^i^eA^oi^O)  explained. 

Genebal  Pollock,  by  his  will,  gave  and  bec^ueathed  a 
sum  of  £5, 000  guaranteed  stock  of  the  Madras  Irrigation  and 
Canal  Company  to  trustees  upon  trust  to  pay  the  interest 
and  dividends  thereof  to  his  wife,  Lady  Pollock,  for  life, 
and  after  her  decease  he  directed  that  the  said  £5,000  stock 
should  sink  into  and  form  part  of  his  residuary  estate. 

The  testator  died  on  the  6th  of  October,  1872,  and  Lady 
Pollock  died  on  the  14th  of  Pebruarjr,  1873.  The  dividends 
on  the  £6,000  stock  of  the  Madras  Irrigation  and  Canal  Com- 
pany were  payable  in  June  and  December,  and  the  represent*- 
atives  of  Lady  Pollock  now  claimed  to  be  entitled  to  the 
half-yearly  dividend  which  became  due  in  December,  1872, 
without  apportionment. 

Mr.  Olasscy  Q.C.,  and  Mr.  E.  Cutler^  for  the  plaintiffs. 

Mr.  Cotton^  Q.C.,  and  Mr.  Owen^  tor  the  defendant,  cited 
Whitehead  v.  Whitehead  (^\  in  which  the  decision  was  that 
a  specific  legacy  was  not  within  the  Apportionment  Act, 
1870,  and  Capron  v.  Caproni^)  and  In  re  Cline^s  Estate  {^). 

Sib  R.  Malins,  V.C:  The  expression  which  I  appear  to 
have  used  in  the  case  of  WhiieJiead  v.  Whitehead  is  too 
wide.  I  do  not  think,  as  a  general  rule,  that  a  specific  be- 
330]  quest  is  not  apportionable.  In  this  case  my  *opinion 
is  that  there  must  oe  an  apportionm^t  of  the  dividends 
which  accrued  due  in  Decemoer,  1872,  and  also  an  appor- 

0)  Law  Rep.,  16  Eq.,  628.  (»)  Ante,  p.  218. 

O  Law  Rep.,  17  Eq„  288. 
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tionment  in  favor  of  the  representatives  of  Lady  Pollock  of 
the  dividends  which  accrued  in  Jnne,  1878. 

*Solicitors  for  the  plaintiffs :  Messrs.  ChauntreU  <ft  PoUocJc. 

Solicitor  for  the  defendants :  Mr.  R.  Hayries. 


[Law  Reports,  18  Eqaity  CaseSi  880.] 
V.-C.M.,  June  22,  1874. 
♦AXMANN  V.    LUKD.  [330 

[1874    A.    58.] 

Ldten  PaUrU—PntumpUon  <u  to  Validiiu---Circulan  tkretUening  LegaL  ProeeedinffB — 
rlaJMiff formerly  Licenaee  of  the  Patent, 

The  court  will  restrain  a  patentee  from  issuing  circulars  threatening  legal  proceed- 
ings against  infringers  unless  he  will  undertake  to  commence  proceedings  to  assert 
the  validity  of  his  patent ;  and  the  fact  that  the  party  seeking  the  aid  of  the  court 
was  formerly  a  licensee  of  the  patent  under  the  patentee,  and  had  himself  concurred 
in  issuing  similar  circulars,  does  not  preyent  the  court  interfering  after  the  expiration 
of  the  license. 

Ok  the  26th  of  November,  1864,  the  defendant,  who  was  a 
manufacturing  jeweller,  filed  a  provisional  specification  for 
the  purpose  of  obtaining  letters  patent  for  an  invention  for 
**  Improvements  in  the  manufacture  of  studs,  brooches, 
bracelets,  earrings,  baskets,  vases,  and  other  such-like  orna- 
ments;" and,  having  no  means  of  his  own,  was  introduced 
to  the  plaintiff  with  a  view  to  his  furnishing  capital  to  carry 
on  the  manufacture.  Negotiations  took  place  between  the 
plaintiff  and  defendant,  and  ultimately  a  partnership  was 
arranged  between  them  on  the  basis  of  an  advance  oy  the 
plaintiff  of  the  sum  of  £800.  This  advance  was  made,  and 
a  complete  specification  was  filed  by  the  defendant  at  the 
end  of  the  year  1864  or  the  beginning  of  1865. 

The  plaintiff  and  defendant  continued  to  work  the  patent 
together,  but  the  terms  of  the  partnership  were  not  arranged 
tin  the  29th  of  November,  1866,  when  tney  were  embodied 
in  a  deed  of  that  date,  which  provided  that  the  plaintiff  and 
defendant  should  continue  and  be  partners  together  in  the 
business  of  *manufacturing  and  vending  the  studs,  [331' 
buttons,  brooches,  bracelets,  earrings,  baskets,  vases,  and 
other  such-like  articles,  fastenings,  and  things,  under  and 
by  virtue  of  the  said  letters  patent  for  the  period  of  ten  years 
to  be  computed  from  the  nrst  of  January,  1866,  determin- 
able as  therein  mentioned ;  and  it  was  further  provided  that 
the  patent  rights  should  be  considered  as  belonging  solely  to 
the  defendant,  but  that  no  part,  share,  or  interest  therein 
9  Eng.  Rep.  106 
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should  be  sold,  assigned,  or  otherwise  disposed  of  by  him 
without  the  previous  consent  in  writing  of  the  plaintiff  dur- 
ing the  copartnership  ;  and  that  each  of  the  partners  should 
be  entitled  to  one  equal  half  part  of  the  profits  of  the  busi- 
ness after  making  ail  proper  deductions. 

In  the  vear  1868  the  plaintiff  and  defendant,  or  some  of 
their  workmen,  discovered  and  perfected  a  new  process  of 
manufacture,  for  which  they  took  out  a  ioint  patent  on  the 
21st  of  December,  1868,  and  filed  a  complete  specification  on 
the  21st  of  June,  1869.  About  the  same  time  they  discovered 
a  third  process,  which  they  called  the  composite  process, 
which,  however,  they  did  not  patent.  But  they  continued 
to  manufacture  jewelry  according  to  all  the  three  processes. 

At  various  times  during  the  partnership  some  small  in- 
fringements of  the  patent  of  1864  came  to  tne  knowledge  of 
the  parties,  which  they  considered  too  insignificant  to  be 
worth  notice.  But  near  the  end  of  1871  a  more  important 
infringement  was  discovered,  and  the  plaintiff  and  defen- 
dant took  the  advice  of  counsel  as  to  whether  proceedings 
should  be  commenced  to  restrain  further  inmngements. 
They  were  advised  that  the  specification  was  bad  as  it  stood, 
but  that  it  was  possible  that  it  mi^ht  be  made  of  some  value 
by  filing  a  disclaimer  of  parts  of  it ;  but  this  was  found  im- 

gracticable,  and  no  proceedings  were  taken  against  the  in- 
ingers. 

The  plaintiff  and  defendant  subsecjuently  finding  that  they 
could  not  continue  to  carry  on  business  amicably  together, 
dissolved  partnership  by  a  deed  of  the  2d  of  July,  1873,  by 
which  the  plaintiff  assigned  to  the  defendant  his  interest  in 
the  business  in  the  words  following : 

"  All  that  one  undivided  moiety,  or  half  part,  or  share  of 
him  the  said  Edmund  Axmann,  of  and  in  the  said  stock-in- 
332]  trade,  credit,  *and  effects,  and  also  all  sums  of  money 
belonging  or  owinj;  to  the  said  copartnership  business,  and 
all  the  estate  and  interest  of  him  the  said  Edmund  Axmann 
therein." 

After  the  termination  of  the  partnership  the  defendant 
continued  to  occupy  the  business  premises  and  to  carry  on  a 
similar  business  to  that  previously  carried  on  by  them  in 
partnership.  The  plaintiff,  after  trying  for  a  short  time  an- 
other kind  of  occupation,  determined  to  set  up  a  business  on 
his  own  account  as  a  manufacturing  jeweller  at  another  place ; 
and  in  order  to  terminate  all  doubt  as  to  the  respective  rights 
of  the  parties  in  the  patent  of  1868,  an  agreement  was  signed 
by  them  which  provided  that  the  patent  should  be  considered 
as  the  property  of  both  in  equal  shares,  and  that  all  monej's, 


Vol.  XVIII.]  EQUITY  CASES.  843 

V.-C.M.  AirmRnn   y.    Lund.  1874 

benefit,  and  advantage  to  accrue  from  licenses,  or  from  the 
user  or  working  of  the  patent^  or  from  rents,  royalties,  pre- 
miums, fines,  or  other  payments,  should  be  divisible  be- 
tween them,  and  that  all  fees  for  renewal  or  extension  should 
be  contributed  by  them  in  equal  portions,  and  that  each 
should  be  equally  entitled  to  work  the  patent  without  mak- 
ingany  pavment  to  the  other  of  them. 

The  result  of  these  transactions  was  that  the  plaintiff  and 
defendant  had  each  of  them  an  equal  right  to  manufacture 
according  to  the  patent  of  1868,  and  equally  so,  of  course, 
according  to  the  so-called  composite  process ;  but  that  sup- 
posing tne  patent  of  1864  to  be  valid,  the  exclusive  right  of 
manuiacturing  according  to  it  belonged  to  the  defendant. 

The  plaintiff  commenced  business  in  manufacturing  arti- 
cles according  to  all  the  three  processes,  and,  according  to 
the  allegations  of  the  bill,  the  business  seemed  likely  to  prove 
very  profitable. 

It  was  part  of  the  plaintiff's  case  that  he  had  only  recently 
discovered  that  on  the  16th  of  March,  1862,  a  provisional 
specification  had  been  taken  out  for  an  invention  which  ap- 
peared to  be  an  anticipation  of  the  defendant's  patent  of 
1864,  and  that  the  patent  of  1864  was  also  invalid  from  the 
fact  that  on  the  26th  of  May,  1864,  the  defendant  had  filed  a 
provisional  specification  almost  in  the  identical  words  of  the 
subsequent  one.  Assuming  this  to  be  the  case,  the  time  for 
filing  the  complete  specification  had  expired  before  it  was 
filed,  and  the  patent  was  bad  on  that  ground. 

*The  bill  alleged  that  soon  after  the  plaintiff  coija-  [333 
menced  business  the  defendant  had  begun  to  go  about  to  the 
different  customers  of  the  plaintiff,  asserting  that  the  plain- 
tiff, in  manufacturing  and  selling  his  goods  in  his  business, 
was  infringing  the  defendant's  patents,  and  threatening  the 
plaintiff's  customers  with  legal  proceedings  in  case  they  con- 
tinued to  purchase  from  the  plaintiff ;  and  several  instances 
were  given  in  which  it  was  proved  that  attempts  had  been 
made  to  induce  different  customers  of  the  plaintiff  to  take 
the  defendant's  goods  in  preference  to  his. 

Lithographed  copies  of  two  letters  had  also  been  circulated 
amongst  the  customers  of  the  plaintiff ;  the  first  of  which 
was  a  letter  professing  to  be  addressed  by  the  defendant's 
solicitor  to  Messrs.  Slater,  Buckingham  &  Co.,  a  firm  who, 
it  was  stated,  had  advanced  money  to  the  defendant  for  the 
purposes  of  his  business.    The  letter  was  as  follows : 

*' I  have  been  consulted  by  Mr.  Waldemar  Lund  with  ref- 
erence to  your  purchasing  and  selling  imitations  of  his  pat- 
ented goods.     I  beg  to  point  out  to  you  that  by  your  selling 
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and  supplying  such  goods  yon  render  yonrselves  and  your 
customers  liable  to  legal  proceedings  to  restrain  you  from  any 
further  sale  of  them ;  and  unless  I  receive  your  assurance 
that  you  will  discontinue  such  sales  in  future,  my  client  will 
take  steps  to  prevent  the  injury  which  is  being  done  this  bu- 
siness bv  you  and  your  customers. 

"In  the  event  of  your  not  giving  me  the  required  assur- 
ance, I  must  ask  you  for  the  name  of  your  solicitor." 

This  was  accompanied  by  a  letter  from  Messrs.  Slater, 
Buckingham  &  Co.  to  the  customer,  which  was  as  follows : 

"Having  received  the  above  letter,  we  think  it  well  to  send 
you  a  copy  of  the  same. 

"For  ourselves,  we  do  not  purchase  or  sell  any  imitation 
of  Messrs.  Waldemar  Lund  &  Co.'s  goods,  and  would  recom- 
mend you  to  adopt  the  same  course." 

It  did  not  appear  that  the  defendant  ever  attempted  to 
discriminate  between  goods  manufactured  according  to  the 
process  of  the  patent  of  1864  and  the  other  modes  of  man- 
ufacture. 

The  defendant  gave  evidence  to  show  that  during  the  con- 
tinuance of  the  partnership,  whenever  it  was  discovered  that 
334]  any  *infnngement8  of  the  patent  were  going  on,  a 
copy  of  a  circular  which  had  been  prepared  for  the  purpose 
was  sent  to  the  parties  supposed  to  be  infrin^ng,  warning 
them  that  they  were  infringing  the  patent,  and  threatening 
proceedings  against  them ;  and  that  this  course  was  contin- 
ued after  counsel  had  been  consulted  as  to  the  validity  of  the 
patent.  It  also  appeared  that  within  a  few  weeks  of  the  dis- 
solution of  the  partnership  the  plaintiff  had  given  the  de- 
fendant instructions  to  look  out  for  any  parties  who  might 
be  infringing  the  patent. 

The  bin  j)rayed  for  an  injunction  to  restrain  the  defendant 
from  asserting  to  the  customers  of  the  plaintiff,  or  any  of 
them,  or  any  other  person  or  persons  whomsoever,  that  the 
plaintiff  in  manufacturing  or  selling  his  goods  in  his  business 
was  infringing  the  defendant's  letters  patent  or  patent  rights, 
and  from  threatening  such  customers,  or  any  of  them,  or 
any  other  person  or  persons,  with  legal  proceedings  in  case 
thev  purchased  or  sold  the  plaintiff's  goods. 

The  plaintiff  now  moved  for  an  injunction  accordingly. 

Mr.  vottorij  Q.C.,  and  Mr.  Homer y  for  the  plaintiff:  The 
patent  of  1864  can  be  conclusively  shown  to  be  bad  on  sev- 
eral grounds.  The  plaintiff,  however,  has  a  right  to  require 
the  defendant  either  to  assert  actively  the  validity  of  his 
patent  bv  taking  steps  to  maintain  it,  or  to  abstain  from  as- 
serting that  it  is  valid,  and  threatening  legal  proceedings,  to 
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which  he  has  no  intention  to  resort :  BoUins  v.  Hinks  (*), 
which  was  a  case  in  all  respects  similar  to  the  present. 

Mr.  Oldsse^  Q.C.,  and  Mr.  Ja8(m  Smithy  for  tne  defendant : 
If  this  case  were  exactly  like  JRoUins  v.  HinJcs  no  argument 
would  be  possible ;  but  there  is  just  that  distinction  between 
the  cases  which  was  pointed  out  in  the  judgment  in  that 
case,  namely,  that  the  rule  thei«  laid  down  might  not  a.pply 
where  the  question  was  as  to  a  patent  many  years  old.  This 
is  q[uite  in  accordance  with  the  old  distinction  between  patents 
which  had  long  remained  undisputed,  in  which  the  court 
would  grant  an  injunction  pending  an  action  to  try  the  va- 
lidity, and  new  patents  where  no  injunction  *was  [335 
granted  pending  an  action,  and  the  present  case  is  still  open 
for  decision.  The  plaintiff  is  in  the  position  of  having  exe- 
cuted a  deed  admitting  the  validity  of  a  patent,  and  xmnnot 
afterwards  turn  round  and  say  the  patent  was  always  bad. 
That  would  be  allowing  him  to  derogate  from  his  own  grant. 
He  could  not  have  questioned  the  v&dit]^  of  the  patent  dur- 
ing the  continuance  of  his  license  to  use  it,  Orossley  v.  Dix- 
on (^\  and  after  having  in  effect  assigned  all  his  estate  and 
interest  in  it  as  part  of  the  partnership  assets,  he  cannot 
afterwards  question  it :  Ckcmhers  v.  Cricaley  (•).  Here,  also, 
the  plaintiff  has  been  himself  doing  the  very  thing  during 
the  partnership  which  he  now  seeks  to  prevent  the  defendant 
doing.  The  issue  of  these  circulars  by  the  defendant  is  no 
more  than  was  done  by  both  during  the  partnership,  and 
was  continued  after  the  time  when,  according  to  the  plain- 
tiff's view,  the  invalidity  of  the  patent  was  known  by  means 
of  the  opinion  of  counsel. 

SiE  R.  Malins,  V.C,  after  remarking  upon  the  facts  of 
the  case,  continued : 

If  the  plaintiff  and  the  defendant  had  been  mere  strangers 
without  any  connection  in  business  the  case  would  be  cov- 
ered by  Bay  decision  in  RoIUtis  v.  Bink8{^),  to  the  principles 
of  which  I  now  adhere,  that  a  patentee  is  not  at  liberty  to  go 
on  threatening  proceedings  against  other  persons  for  infring- 
ing his  patent  unless  he  follows  up  those  threats  by  proceed- 
ings to  establish  its  validity.  I  there  stated  that  if  the 
defendant  could  not  be  restrained  from  continuing  to  use 
those  threats,  a  man  by  taking  out  a  patent  for  something 
old  might  issue  circulars  to  prevent  otners  from  selling  an 
article  which  was  sold  years  oef ore  the  x>atent.  Mr.  Glasse 
admitted  that  if  this  case  were  like  BoUins  v.  Hinks  he  could 
not  dispute  the  law  there  laid  down,  or  defend  the  proceed- 
ings of  the  defendant. 

(»)  Law  Rep.,  18  Eq.,  855.  (•)  10  H.  L.  C,  298.  O  88  Beav.,  874. 
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The  argument  has  turned  upon  the  question  whether  this 
case  is  or  is  not  distinguishable  from  Rollins  v.  Rinks,  Now 
here  the  plaintiff  and  defendant  have  not  been  mere  stran- 

fers.  It  appears  that  the  defendant  took  out  his  patent  in 
l36]  the  year  1864,  *and  the  plaintiff  afterwards  joined  him 
as  partner.  One  of  the  provisions  in  the  articles  of  partner- 
ship was  that  the  patent  rights  of  1864  should  be  considered 
as  belonging  solely  to  the  defendant,  but  that  no  part,  share, 
or  interest  thereon  should  be  sold,  assigned,  or  otherwise  dis- 
posed of  by  him  without  the  previous  consent  in  writing  of 
the  plaintiff  during  the  copartnership.  Then  these  two  gen- 
tlemen went  on  from  I860  to  1873,  working  this  patent  to- 
gether, and  during  that  time  I  think  it  is  distinctly  proved 
that  the  plaintiff,  in  concurrence  with  the  defendant,  con- 
tinued to  assert  the  validity  of  the  patent  by  issuing  circulars 
warning  the  public  from  infrin^ng  it.  [His  honor  then  refer- 
red to  the  evidence  on  this  point,  and  continued:]  On  the 
2d  of  July,  1873,  the  partnership  was  dissolved,  without  any 
reservation  to  the  plaintiff  of  any  rights  in  the  patent  of 
1864,  it  being  assumed  on  both  siaes,  and  I  think  correctly, 
that  whatever  patent  rights  there  were  belonged  to  the  de- 
fendant. As  to  whether  the  patent  is  valid  or  invalid,  I  give 
no  opinion.  That  is  not  the  question  before  me.  There 
seems  very  strong  reason  to  doubt  its  validity,  because  it  is 
positively  asserted  that  the  complete  specification  is  dated 
more  than  six  months  after  what  must  be  considered  to  be 
the  provisional  specification.  But  I  give  no  opinion  upon 
the  validity  of  the  patent.  If  it  is  valid  at  all,  the  defendant 
is  entitled  to  restrain  any  person  from  manufacturing  any 
article  covered  by  it.  If,  on  the  other  hand,  it  is  invalid,  he 
has  no  right  to  use  these  threats  to  the  public,  which  are  cal- 
culated, not  only  as  to  the  plaintiff,  out  as  to  everybody 
else,  to  destroy  business.  Many  persons  would  immediately 
cease  selling  an  alleged  patented  article  rather  than  run  the 
risk  of  being  drawn  into  a  litigation  which  might  be  of  a 
very  formidable  character.  And  the  utmost  danger  might 
be  occasioned  to  the  public  if  a  man  were  to  take  out  a  patent 
for  a  thing  notoriously  of  great  antiquity,  and  by  issuing 
circulars  to  monopolize  a  very  lai^e  trade  and  destroy  the 
trade  of  others.  Therefore,  I  think  it  is  of  the  utmost  im- 
portance that  this  sort  of  threatening  should  be  only  allowed 
within  justifiable  limits. 

It  is  argued  on  behalf  of  the  defendant  that  the  plaintiff 
has  acted  so  as  conclusively  to  admit  the  validity  of  the 
patent,  as  between  himself  and  the  defendant.  That  ques- 
tion cannot  be  decided  now.    The  defendant' s  proper  course, 
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if  he  wishes  to  raise  *that  point,  will  be  to  take  some  [337 

})roceedings  to  restrain  the  plaintiff  from  disputing  the  va- 
idity  of  the  patent,  or  by  some  action  against  him  to  put 
in  issue  his  right  to  dispute  it.  As  regards  the  actual  notice 
issued  by  the  defendant,  the  terms  of  it  are,  in  my  opinion, 
wholly  unjustifiable.  There  are  two  patents,  one  taken  out 
in  1864  by  the  defendant  before  the  commencement  of  the 
partnership,  and  the  other  taken  out  in  1868,  in  the  joint 
names  of  and  with  the  sanction  of  the  partners  during  the 
partnership ;  and  though  after  the  dissolution  both  partners 
had  an  equal  right  to  use  the  patent  of  1868,  no  distinction 
was  drawn  between  the  two  patents  in  these  notices. 

It  still  remains  to  be  considered  whether  the  plaintiff  has 
conclusively  bound  himself  to  admit  the  vahdity  of  the 
patent.  There  is  no  doubt  whatever  that  a  man  who  ac- 
quires a  license  to  use  a  patent  cannot  dispute  its  validitpr  as 
Detween  himself  and  the  patentee  during  the  currency  of  the 
license,  just  in  the  same  way  as  a  tenant  is  estopped  from 
disputing  the  title  of  his  landlord  during  the  currency  of  his 
tenancy.  But  at  the  expiration  of  the  license  he  is  as  much 
at  liberty  to  dispute  it  as  if  he  had  never  had  a  license  at  all, 
just  as  a  landlord's  title  may  be  disputed  by  a  tenant  after 
the  tenancy  has  expired.  Now,  undoubtedly  during  the 
continuance  of  the  partnership  the  plaintiff  had  by  contract, 
as  licensee,  according  to  Crossly  v.  Dixon  (*),  precluded 
himself  from  disputing  the  validity  of  the  patent.  But  the 
case  is  quite  different  when  the  license  has  expired,  and  new 
facts  may  have  been  since  discovered  which  were  perhaps 
kept  carefully  concealed  during  the  partnership,  sucn  as  tne 
case  here  suggested  as  to  the  date  of  the  provisional  specifi- 
cation rendermg  the  patent  invalid.  It  is  said  that,  because 
the  plaintiff  admitted  the  validity  of  the  patent  during  the 
continuance  of  the  partnership,  and  asserted  it,  probably  in 
good  faith,  he  is,  after  the  termination  of  the  partnership, 
no  longer  at  liberty  to  dispute  its  validity ;  and  Mr.  Glasse 
based  an  argument  upon  the  fact  of  the  patent  being  ten  or 
twelve  years  old,  and  he  relied  upon  the  old  rule  of  the 
court  never  to  grant  an  injunction  till  a  patent  had  been 
established  at  law,  unless  it  was  of  old  date,  but  that  if  it 
was  old,  and  the  public  had  long  acquiesced  in  the  use  of  it, 
an  injunction  was  sometimes  granted  *pending  the  [338 
trial,  though  even  in  that  case  the  validity  of  the  patent  had 
to  be  tested  by  an  action  at  law. 

Then  the  result  of  all  this  is  that,  in  my  opinion,  the  plain- 
tiff did  during  the  partnership  preclude  himself  from  any 

(»)  10  H.  L.  C,  298. 
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right  to  dispute  the  validity  of  the  patent.  But  after  its 
expiration  he  became  at  liberty  just  as  much  as  the  rest  of 
Her  Majesty's  subjects  to  dispute  its  validity,  subject,  how- 
ever, to  be  answerable  in  damages  in  case  the  defendant 
establishes  the  validity  of  the  patent  in  any  proceeding 
against  the  plaintiff.  The  defendant  declines  to  undertake 
to  take  proceeding's  at  law  to  establish  the  validity  of  the 
patent,  and  I  retain  the  opinion  I  expressed  in  HoUins  v. 
Minks  ('),  that  as  he  will  not  follow  up  the  richts  he  asserts 
by  proceeding  to  establish  the  validity  of  tne  patent,  he 
ought  to  be  restrained  from  circulating  threats.  1  shall  fol- 
low that  decision,  and  grant  an  injunction  against  the  defen- 
dant's  issuing  circulars ;  prefaced,  however,  by  a  statement 
that  the  defendant  declines  to  undertake  to  take  legal  pro- 
ceedings to  establish  the  validity  of  the  patent. 

Solicitors :  Messrs.  LaUey  &  Hart;  Mr.  8.  J.  Robinson. 

(>)  Law  Rep.,  18  Eq.,  865. 
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In  re  Strathmore  Estates. 

Landa  Clauut  Ad — NbUee  to  treat — Abandonment  of  part  of  Undertaking^ — CotU  oni 

of  Fund, 

A  rulway  company  having  power  to  take  compulsorily  certain  portions  of  an 
estate,  served  notices  to  treat  for  them.  They  afterwards  abandoned  part  of  their 
undertaking,  including  the  land  comprised  in  some  of  the  notices,  but  took  the  rest 
and  paid  the  purchase-money  into  court,  the  estate  in  question  being  the  sabject 
of  a  testamentary  settlement.  Before  the  abandonment  certain  costs,  charges,  and 
expenses  had  been  incurred  by  the  tenant  for  life  under  the  settlement,  and  oertain 
other  costs  were  subsequently  incurred  in  an  unsuccessful  attempt  to  obtain  compen- 
sation for  not  going  on  with  the  notice  to  treat  in  respect  to  the  abandoned  portiooa: 

Hetdj  on  a  petition  by  the  tenant  for  life  for  investment  of  the  fund  in  oonrt,  tliat 
these  costs,  charges,  and  expenses  might  properly  be  paid  out  of  the  fund  before 
investment. 

This  was  a  petition  for  the  investment  of  a  sum  of  £1,087 
10*.,  which  had  been  paid  into  court  by  the  Hemel  Hemp- 
339]  stead  and  *London  and  North- Western  Eailway  Com- 
pany, as  the  purchase-money  and  compensation  for  certain 
land  taken  by  the  company,  and  for  payment  of  the  divi- 
dends thereon  to  the  petitioner.  Lady  TJlamis,  for  her  life. 

The  pieces  of  land  m  question  formed  part  of  the  settled 
estates  of  the  Earls  of  Strathmore  in  Hertfordshire,  which 
were  devised  bv  the  will  of  the  late  Lord  Olamis  to  the 
petitioner  for  life,  and  subject  thereto  to  the  use  and  behoof 
of  such  one  or  more  of  the  son  or  eons,  daughter  or  daugh- 
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ters,  of  himself  and  the  i)etitioner,  for  such  estates  and  in- 
terests as  the  petitioner,  notwithstanding  coverture,  might 
by  deed  or  by  ner  last  will  and  testament  direct,  limit,  and 
appoint  of  and  concerning  the  same,  with  divers  remainders 
over,  under  which  the  present  Earl  of  Strathmore,  the  eldest 
son  of  the  late  Lord  Glamis,  was  interested. 

On  the  12th  of  June,  1869,  the  Hemel  Hempstead  and 
London  and  North- Western  Railway  Company  served  notice 
upon  the  petitioner  and  Lord  Strathmore  to  treat  for  certain 
portions  of  the  Strathmore  estates  in  Hertfordshire,  which 
they  were  entitled  to  take  under  the  powers  of  some  of  their 
acts.  The  company  subsequently  abandoned  part  of  their 
undertaking,  and  some  parts  only  of  the  land  comprised  in 
the  notice  to  treat  were  actually  taken.  The  fund  now  in 
court  represented  the  part  so  taken. 

The  petitioner  had,  however,  before  the  abandonment,  in- 
curred certain  costs,  charges,  and  expenses  in  and  about 
the  parts  of  the  Strathmore  estates  which  were  not  actually 
taken  by  the  company,  and  also  in  attempting  to  enforce 
payment  by  the  company  of  compensation  for  their  failure 
to  act  upon  such  notices  to  treat  given  by  them  as  comprised 
land  required  for  their  abandoned  railway ;  and  the  peti- 
tion asked  that  the  residue  of  the  costs,  charges,  and  expenses 
not  properly  payable  by  the  company  might  be  paid  out  of 
the  rund  in  court. 

Mr.  D.  SiurgeSy  for  the  petitioner :  Costs  were  allowed  out 
of  a  fund  in  court  under  similar  circumstances  by  Vioe- 
ChanceUor  Stuart  in  Be  AvJbrey'B  Estaie  (*).  This  applica- 
tion is  made  with  the  concurrence  of  the  Earl  of  Strathmore^ 
though  he  is  not  made  a  respondent. 

*Mr.  Hemings^  for  the  company.  [340 

Sib  R.  Malins,  Y.C:  I  am  of  opinion  that  the  order  in 
Be  Aubrey's  Estate  (*)  was  quite  right,  and  I  shall  follow  it. 
The  case  appears  somewhat  similar  to  a  matter  of  In  re 
Lopes^  Trusis.  which  came  before  me  on  the  1st  of  May 
last,  and  on  which  I  made  an  order  similar  to  the  one  now 
asked  for.  I  think,  however,  that  the  Earl  of  Strathmore 
should  be  made  a  co-petitioner,  and  subject  to  this  amend- 
ment the  order  will  be  made  as  prayed. 

Solicitors:  Messrs.  Western  &  Sons;  Mr.  O.  E.  Forster. 

(»)  IT  Jut.,  874. 

9  Eng.  Rep.  107 
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[Law  Reports,  18  Eqnity  Cases,  840.] 
V.-C.M.,  June  27,  28,  1874. 

Matthaei  v.  Galitzin. 

[1873     M.     167.] 

Juriidiction  of  Court — PlanUijf  and  DefntdafU  Foreigner$ — Oontmel  Foreign — Bitbjed' 
matter  Foreign — Demurrer. 

Bill  filed  bv  a  foreigner  against  another  foreigner,  and  against  an  English  com- 
pany formed  for  working  a  Russian  mine,  to  restrain  the  English  company  from 
paying  to  a  foreigner  part  of  the  profits  of  the  mine  which  were  claimed  by  the 
plaintiff,  by  way  of  commission,  and  also  for  an  account  of  profits  against  the 
company. 

Demurrer  allowed. 

This  case  came  on  upon  two  demurrers  for  want  of  eqnity 
to  a  bill  filed  by  the  plaintiff,  Julie  Matthaei,  of  the  Charing 
Cross  Hotel,  iJondon,  and  of  Antwerp,  in  Belgium,  widow 
(administratrix  in  England  of  Carl  Fnedrich  Matthaei,  for- 
merly of  Hanover,  but  a  naturalized  British  subject,  and 
now  dead),  against  the  Princess  Anna  D.  Gralitzin  and  tiie 
Russian  Ironworks  Company,  Limited.  The  bill  stated, 
that  in  and  previously  to  the  year  1863,  Ivan  Chepeleff  and 
Nicolas  Chepeleff  were  entitled  to  certain  minerals  and 
other  property  in  Russia,  known  as  the  works  of  Vicksa, 
and  having  become  embarrassed  were  desirous  of  getting  up 
a  company,  established  in  England,  for  working  the  same. 
341]  *In  November,  1863,  Ivan  and  Nicolas  Chepeleff 
entered  into  an  agreement  with  Carl  P.  Matthaei,  then  of 
Hanover,  merchant,  whereby  they  gave  him  powers  to  raise 
money  and  form  a  company  for  the  purpose  of  developii^ 
and  working  the  said  property ;  and  they  agreed  on  ttieir 
own  behalf  and  that  of  their  heirs  and  successors,  that  if  the 
said  Carl  Matthaei  should,  either  by  establishing  a  company 
or  otherwise,  succeed  in  procuring  the  said  property  to  be 
developed  and  worked  to  a  profit  to  themselves,  they  would 
pay  him  a  commission  of  £10  per  cent,  upon  all  moneys 
wmch  should  be  payable  to  or  be  received  oy  them  during 
the  whole  period  of  such  working ;  but  it  was  understood 
that  the  advantage  i)romised  to  the  said  Carl  Matthaei  was 
to  be  in  force  only  in  case  he  should,  by  means  of  a  com- 
pany, or  otherwise,  procure  the  necessary  capital  or  funds 
for  developing  and  working  thQ  property. 

The  said  Carl  Matthaei,  acting  upon  the  said  authority 
and  agreement,  expended  much  time  and  money  in  endeav- 
oring to  obtain  the  funds  necessary  for  workmg  the  said 
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property,  and  ultimately  succeeded  in  establishing  the  de- 
fendant company,  which  was  incorporated  in  the  year  1866, 
under  the  Companies  Act,  1862,  and  the  company  obtained 
from  Ivan  and  Nicolas  ChepeleflE  a  lease  or  grant  for  the  work- 
ing of  the  property  for  the  term  of  thirty-seven  years  upon 
certain  terms,  one  of  which  was,  that  the  net  profits  to  be  ob- 
tained by  such  working  should  be  shared  between  the  defen- 
dant company  and  Ivan  and  Nicolas  Chepeleflf,  and  their 
heirs  and  successors,  in  the  proportions  of  two  fifth  parts 
thereof  for  the  defendant  company  and  three  fifth  parts 
thereof  for  the  said  Ivan  and  Nicolas  Chepeleflf  and  their 
heirs  or  successors  to  the  property. 

The  defendant  company  had,  ever  since  1865,  obtained 
large  sums  from  workmg  the  property.  The  said  Ivan  and 
Nicolas  Chei)eleflE  were  both  dead,  and  the  beneficial  interest 
in  the  property  had  devolved  upon  the  defendant,  the  Prin- 
cess Anna  Galitzin,  who  was  now  entitled  to  three  fifth 
parts  of  the  profits  derived  therefrom,  but  subject  to  the 
payment  thereout  of  the  commission  under  the  agreement 
with  Carl  Matthaei. 

The  defendant  company  had  paid  to  the  defendant  Anna 
Galitzin  considerable  sums  of  money,  amounting  in  the  year 
*1872  to  £43,000,  or  thereabouts,  in  respect  of  her  [342 
three  fifth  shares  of  the  profits. 

Carl  Matthaei  died  in  the  yesr  1868,  and  on  the  9th  of 
February,  1869,  letters  of  administration  of  his  estate  and 
eflfects  were  granted  to  the  plaintiflf  in  England,  whereby  she 
became  the  legal  personal  representative  of  the  said  Carl 
Matthaei.  The  defendant  Anna  Galitzin  was  now  resident 
in  Russia,  out  of  the  jurisdiction  of  this  court. 

The  plaintiflf  had  applied  on  several  occasions  to  the  de- 
fendant Anna  Galitzin  for  an  account  of  the  moneys  she  had 
received  from  the.  company  in  respect  of  her  three  fifth 
shares  of  the  profitQ  or  the  working  of  the  propertjr,  and 
also  to  pay  to  tne  plaintiflf  the  amount  of  the  commission  at 
JEIO  per  cent,  upon  the  moneys  so  received  by  her,  but  she 
had  refused  to  come  to  such  account  or  make  such  payment, 
and  being  resident  in  Russia,  had,  in  fact,  neglected  to  give 
any  answer  to  the  plaintiflPs  letters  or  applications. 

In  addition  to  the  sums  already  paid  to  the  defendant 
Anna  Galitzin  by  the  defendant  company,  there  was  a  large 
sum  accruing  due  to  her  in  respect  of  her  three  fifth  shares 
in  the  profits  of  the  working  of  the  property,  and  the  defen- 
dant company  proposed  and  intended,  without  regard  to 
the  plaintiflPs  rights,  to  remit  to  Russia,  to  the  defendant 
Anna  Galitzin,  the  amount  due  to  her.    The  plaintiflf  alleged 
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that  she  had  no  means  of  ascertaining  what  W2i^  properly 
payable  to  the  defendant  Anna  Galitzin  except  througa  the 
defendant  company,  and  the  plaintiff  had  no  power,  except 
through  this  coxirt,  of  obtaining  such  information  from  the 
defendants,  or  of  obtaining  the  money  paj^able  to  her. 

The  bill  therefore  prayed  that  the  plaintiflf  might  be  de- 
clared entitled  to  receive  from  the  defendant  company,  out 
of  the  moneys  payable  by  them  to  Anna  Gralitzin,  a  sum  equal 
to  £10  per  cent,  upon  all  the  moneys  already  paid  by  the 
company  to  Anna  Galitzin,  and  upon  the  amount  now  due 
to  her  from  the  company ;  and  the  bill  prayed  an  account 
against  the  company  of  all  such  moneys,  and  that  the  com- 

Eany  might  be  ordered  to  pay  to  the  plaintiflf  what  should 
e  founa  due  to  her,  and  that  in  the  meantime  the  company 
might  be  restrained  by  injunction  from  paying  to  Anna 
Galitzin  any  of  the  moneys  due  or  payable  to  her;  and 
343]  *that  the  defendant  Anna  Qulitzin  mi^ht  be  restrained 
from  receiving  the  same  except  upon  making  proper  pro- 
vision for  liquidating  thereout  in  England  tne  plaintiS's 
claim. 

Mr.  OlassCy  Q.C.,  Mr.  Simpson,  and  Mr.  OiUj  for  the  de- 
murrer hy  the  Russian  Ironworks  Company:  The  court 
has  no  jurisdiction  to  decide  this  case.  Tne  question  is  one 
arising  between  two  foreigners,  and  the  subject-matter  in 
dispute  is  foreign.  The  company,  although  it  has  an  office 
in  England,  is  m  fact  a  Russian  company,  and  the  prop- 
erty worked  by  the  company  is  in  Russia.  This  point  as  to 
the  jurisdiction  of  the  court  has  been  conclusively  decided 
in  JSorris  v.  ChaTnbersQ.  A  director  of  a  company  estab- 
lished in  England  to  work  mines  in  Prussia  had  paid  a  large 
sum  towards  the  purchase.  The  vendor  annulled  the  con- 
tract, and  resold  the  mines  to  a  new  company  with  notice, 
and  a  bill  by  the  representative  of  the  director  to  establi^ 
a  lien  on  the  estate  for  the  advances  was  dismissed,  on  the 
ground  that  a  suit  between  parties  residing  here  to  enforce 
a  lien  on  immovable  property  situate  out  of  the  jurisdiction 
required  that  some  special  state  of  circumstances  should  be 
established  to  enable  the  court  to  give  any  relief.  This  was 
affirmed  by  Lord  Campbell  ("),  who  decided  that  the  court 
would  not  interfere  if  the  subject-matter  of  litigation  was  in 
a  foreign  country  where  there  were  courts  having  the  means 
of  deciding  upon  and  enforcing  the  rights  of  the  parties. 
There  was  a  similar  decision  m  Cookheyv,  Andersan{*\ 
where  a  bill  was  filed  to  administer  the  trusts  of  a  Scotch 
creditor's  deed,  under  which  a  mining  concern  in  Scotland 

(»)  29  Beav.,  246.  («)  8  D.  F.  <k  J.,  683.  (')  81  Beav.,  462. 
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was  to  be  carried  on  by  a  trustee,  all  the  parties  except  the 

Elaintiflf  being  domiciled  in  Scotland,  and  a  demurrer  to  the 
ill  was  allowed  by  the  Master  of  the  Rolls.  That  decision 
was  also  affirmed  (*).  Then,  in  Blake  v.  Blake  (^)y  your  honor 
followed  Cookney  v.  Anderson^  and  allowed  a  plea  to  the 
jurisdiction  where  the  contract  was  entered  into  at  Boulogne 
between  the  plaintiff,  who  was  resident  there,  and  an  Irish- 
man, relating  to  property  in  Ireland. 

^Another  objection  is,  that  the  plaintiff  is  the  repre-  [344 
sentative  of  an  agent,  who  is  alleged  to  have  been  entitled  to 
a  commission,  and  the  bill  is  filed  a^inst  the  lessor  and  the 
lessee  to  recover  his  commission.  It  is  the  same  thing  as  if 
a  house  agent,  entitled  to  a  commission  upon  letting  a  house, 
were  to  file  a  bill  against  the  lessor  and  lessee  to  establish 
his  right  to  the  commission.  That  is  not  a  subject  to  be 
dealt  with  by  a  court  of  equity.  The  interest  of  the  plain- 
tiff's  husband  is  alleged  to  have  been  created  prior  to  the 
lease ;  that  is,  by  an  agreement  between  him  and  the  two 
Chepeleffs,  the  agreement  being  that  if  Matthaei  should 
form  a  company  for  working  the  mines  at  a  profit,  the  Chepe- 
leffs would  pay  him  a  commission  of  £10  per  cent,  upon 
all  moneys  received  by  them  during  the  whole  period  of  the 
working.  That  being  so,  the  lease  was  executed,  and  the 
inference  is  that  the  plaintiff's  husband  was  privy  to  the 
granting  of  the  lease  under  which  the  company  covenant 
to  pay  the  moneys  received,  partly  to  the  Cfhei)eleffs  ;  but 
the  bill  now  seeks  to  restrain  the  companv  from  performing 
the  covenants  in  the  lease  to  which  Matthaei  was  in  fact  a 
party.  Assuming  that  the  plaintiff  has  some  lien  upon  the 
property,  that  question  reaUv  depends  upon  Russian  law, 
not  English  law,  and  cannot  be  decided  by  this  court. 

[The  Vice-Chancellor  :  Suppose  the  Princess  Galit- 
zin  had  not  appeared  to  this  bill,  how  could  her  appearance 
have  been  enforced  ?  The  company  is  sued  to  prevent  them 
from  paying  money  to  the  Princess,  but  suppose  they  do 
pay  it,  what  remedy  has  the  plaintiff  against  her  ?] 

The  plaintiff  has  no  remedy  in  this  country  in  that  respect ; 
but  if  the  proceedings  had  been  instituted  in  the  Russian 
courts,  she  would  have  had  a  complete  remedy ;  and  there 
is  nothing  to  show  that  she  has  any  difficulty  in  asserting 
her  rights  in  the  Russian  courts. 

The  Princess  not  being  a  resident  here,  this  court  can  ex- 
ercise no  jurisdiction  over  her,  nor  can  it  enforce  any  order 
made  against  her.  The  court  cannot  put  her  in  contempt, 
and  cannot  get  at  her  property.     The  bill  is  therefore  a  mere 

(•)  1  D.  J.  A  S.,  866.  («)  18  W.  R.,  944. 
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Jyrvium  fvlTnen ;  it  oflfends  aeainst  every  principle,  and  the 
demnrrer  ought  to  be  allowed. 

345]  *Mr.  Cotton^  Q.C.,  and  Mr.  Kenyan  Parker^  for  the 
demurrer  by  the  Princess  Gralitzin :  We  advance  the  same 
arguments  as  the  company,  that  the  plaintiff  and  defendant 
being  both  foreigners,  and  the  property  situate  abroad,  there 
is  no  jurisdiction  in  this  court. 

The  plaintiff  claims  under  an  agreement  entered  into  by 
her  husband,  to  whom  letters  of  administration  were  granted 
her  in  England,  but  Matthaei  was,  at  the  time  the  agree- 
ment was  executed,  a  Hanoverian  merchant,  and  there  is 
nothing  shown  to  take  the  case  out  of  the  jurisdiction  of  the 
foreign  courts.  It  is  a  mere  money  demand,  to  be  paid  out 
of  profits  collected  in  Russia.  It  is  governed  by  the  case  of 
Mayor  of  London  v.  Cox{^\  where  the  garnishee  moved  to 
restrain  a  foreign  attachment.  In  that  case  Mr.  Justice 
Willes  says  (') :  * '  The  defendant  may  have  an  answer  by  way 
of  payment,  or  release,  or  discharge  bv  the  law  of  his  own 
country,  which  he  may  despair  of  establishing  according  to 
the  rules  of  evidence  used  in  a  foreign  jurisdiction ;  or  a  bar 
by  way  of  prescription,  which,  as  being  matter  of  procedure, 
will  be  inadmissible  there.  The  i)lace  where  he  is  sued  may 
thus  be  all  important ;  and  shall  it  depend  upon  the  will  of 
his  debtor,  who  is  in  default,  to  elect  for  him  a  jurisdiction  I 
That  would  be  to  affect  A.  by  the  unauthorized  act  of  B., 
over  whom  he  has  no  control,  and  therefore  it  is  not  merely 
different  from  law,  which  a  valid  custom  may  be,  but  con- 
trary to  a  principle  of  justice,  which  no  valid  custom  can  be." 

Mr.  Cottrell  (}JiT,Higgins^  Q.C.,  with  him),  in  support  of 
the  bill :  There  is  nothing  to  prevent  this  court  from  hav- 
ing jurisdiction  in  a  case  like  the  present.  The  statement 
in  the  bill  describes  the  plaintiff,  Julie  Matthaei,  as  of  the 
Charing  Cross  Hotel.  Her  husband  is  described  as  a 
naturalized  Englishman,  and  letters  of  administration  were 

f ranted  to  the  plaintiff.  The  domicil  of  a  widow  is  the 
omicil  of  her  husband,  consequently  the  plaintiff  is  suflS- 
ciently  an  Englishwoman  to  support  a  bill  in  this  court. 
Then  with  regard  to  the  defendants,  there  is  no  allegation 
346]  in  the  *bill  that  the  Princess  Galitzin  is  not  a  British 
subject.  Her  name  is  no  doubt  foreign,  but  the  case  beinff 
now  heard  upon  demurrer,  there  is  nothing  but  the  biU 
from  which  any  conclusion  can  be  drawn,  and  the  Princess 
must  be  taken  to  be  a  British  subject  until  the  contrary  is 
shown.  The  Russian  ironworks  Company,  although  nav- 
ing  a  foreign  title,  is  undoubtedly  an  English  company, 

(')  Law  Rep.,  2  H.  L„  239.  («)  Law  Rep.,  2  H.  L.,  268. 
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formed  under  the  English  Joint  Stock  Companies  Acts,  and 
having  an  office  in  London  for  the  transaction  of  its  business. 
The  object  of  the  company  is  to  work  a  Russian  mine,  but 
the  proceeds  are  remitted  to  England,  and  are  divided  here 
among  the  shareholders :  In  re  OeneraZ  Company  for  Pro- 
motion of  Land  OreditQ). 

The  allegation  in  the  bill  is  that  the  company  have  a  large 
sum  of  money  out  of  the  profits  acquired  by  them  from  the 
working  of  the  proi)erty,  and  what  we  seek  is  an  injunction 
to  restrain  them  from  parting  with  that  money  in  contraven- 
tion of  the  agreement  with  Carl  Friedrich  Matthaei.  We 
do  not  ask  for  a  lien  upon  the  rents  and  profits  of  the  prop- 
erty in  Russia,  but  we  ask  an  account  against  the  English 
company  of  moneys  remitted  to  them  and  distributed,  and 
of  moneys  now  in  their  hands  ready  for  distribution.  We 
claim  a  right  to  a  certain  part  of  that  money,  and  we  ask  an 
injunction  to  restrain  the  company  from  parting  with  it. 
The  subject-matter  of  the  suit,  therefore,  is  not  foreign ;  and 
the  plamtifl  being  a  British  subject,  the  company  being 
English,  and  there  being  no  allegation  that  the  defendant, 
Princess  Galitzin,  is  a  foreigner,  this  is  the  proper  court  to 
come  to  for  a  redress  of  our  rights,  which  are  distinctly 
shown  upon  the  bill. 

In  Maunder  v.  Lloyd  (^)  and  Hendnrick  v.  Wood(^)  the 
court  decided  that  it  could  exercise  jurisdiction  where  the 
subject-matter  was  foreign.  The  former  of  these  suits  was 
instituted  to  wind  up  a  partnership  in  Hayti,  where  the 
property  was  situate ;  and  in  the  latter  case  the  property 
was  in  Jamaica.  Therefore  we  have  authority  for  fihng  a 
bill  to  enforce  this  claim. 

SiE  R.  Malins,  V.C:  I  think  it  is  clear  upon  the  face 
of  the  bill  that  there  is  no  right  against  the  company  if  there  is 
none  against  the  Princess  Galitzin.  *They  are  made  [347 
parties  as  stake-holders,  and  it  is  said  they  are  bound  to  pay 
the  Princess  three-fifths,  subject  only  to  the  liability  of  pay- 
ing the  10  per  cent,  commission  to  the  plaintiff. 

If,  thereiore,  the  bill  fails  against  the  Princess,  it  must 
necessarily  fail  as  against  the  company.  That  would  be  the 
case  at  the  hearing  of  the  cause.  The  bill,  therefore,  must 
be  regarded  as  a  bill  against  the  Princess.  What,  then,  are 
the  facts  ?  Here  is  a  case  in  which  the  husband  of  the  plain- 
tiff, who  was  a  foreigner,  entered  into  a  contract  witli  an- 
other foreigner  respecting  property  situate  in  a  foreign 
country.     What  right  in  such  a  case  can  there  be  to  sue 

(')  Law  Rep.,  6  Ch.,  863 ;  Ibid.,  5  H.  L.,  176.  («)  2  J.  A  H.,  718. 

(»)  9  W.  R.,  688. 
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here  t  Can  any  one  sue  in  the  courts  in  this  country  in 
matters  relating  to  foreign  property,  the  contract  being  for- 
eign, and  both  parties  foreign  subjects  ? 

Certainlv,  according  to  my  view,  it  is  no  part  of  the  busi- 
ness of  this  court  to  settle  disputes  between  foreigners. 
There  must  be  some  cause  for  giving  jurisdiction  to  the  tri- 
bunals of  this  country;  either  the  property  or  the  parties 
must  be  here,  or  there  must  be  something  to  bring  the  sub- 
ject-matter within  the  cognizance  of  this  court.  This  is  the 
case  of  a  plaintiff  who,  thou|^h  now  stated  to  be  living  at  the 
Charing  Cross  Hotel,  is  resident  at  Antwerp ;  and  it  is  ad- 
mitted she  is  a  foreign  subject  suing  another  foreign  subject. 
If  I  were  to  overrule  the  demurrer  and  allow  the  suit  to  pro- 
ceed, it  would  under  such  circumstances  be  useless.  It 
would  be  a  grievous  hardship  if  a  foreigner  residing  in  a 
foreign  country,  and  having  property  in  that  country,  where 
there  are  tribunals  in  which  the  rights  of  subjects  of  that 
country  can  be  asserted,  could  be  dragged  into  the  courts  of 
this  country  and  be  subjected  to  the  annoyance  of  all  the 
proceedings  in  these  courts.  It  is  certainly  a  jurisdiction 
which  ougnt  not  to  be  exercised  except  in  cases  of  absolute 
necessity.  Then  arises  the  question  whether  the  plaintiff  is 
entitled  to  any  remedy  against  the  Princess,  and  if  riie  is 
not,  then  she  is  not  entitled  as  against  the  company. 

All  the  cases  cited  go  upon  the  same  principle— such  as 
Blake  v.  Blake  (*),  NottU  v.  CJiamhers  C)  and  Cookney  v. 
Anderson  (') — ^and  they  show  that  you  cannot  sue  a  foreigner 
348]  in  this  country,  ^unless  the  parties  are  resident  here 
or  the  property  is  situate  in  this  country. 

I  find  my  opinion  in  Blake  v.  Blake  Q  follows  those  au- 
thorities. That  was  a  case  in  which  the  plaintiff  was  a 
foreigner  resident  at  Boulogne,  and  the  defendant  was  an 
Irishman,  for  that  purpose  also  a  foreigner,  and  resident  in 
Ireland,  for  the  sale  of  some  land  in  &eland,  and  the  con- 
tract was  entered  into  at  Boulogne.  A  receiver  of  the  prop- 
erty had  been  appointed  by  the  Court  of  Chancery  in  Ireiano, 
and  a  bill  was  hied  in  this  court  asking  that  certain  deeds 
relating  to  the  property  might  be  orderea  to  be  given  up.  I 
find  that  I  made  tiiese  observations  in  that  case :  I  had  no 
doubt  that  when  persons  who  were  resident  here  entered 
into  a  contract,  though  the  subject-matter  of  the  contract 
was  abroad,  yet  that  the  contract  might  be  sustained ;  but 
when  neither  party  had  anything  to  do  with  tliis  country,  and 
the  subject-matter  was  not  situated  here,  as  in  that  case, 

(»)  18  W.  R.,  944.  (•)  29  Beav.,  246 ;  3  D.  F.  A  J.,  688. 

(2)  31  Beav.,  452;  1  D.  J.  <fe  8.,  365. 
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then,  it  the  plea  were  overruled,  the  court  might  as  well  be 
called  upon  to  interfere  in  the  affairs  of  all  countries.  Two 
Frenchmen  might  come  here  to  have  their  disputes  decided. 
Ireland  for  this  purpose  was  a  foreign  country.  They  had 
a  Court  of  Chancery  of  their  own  ;  and  though  it  had  been 
said  it  was  not  a  suit  to  recover  land,  yet  the  effect  of  it  was 
to  recover  an  estate.  I  there  stated  that  the  case  was,  in  my 
opinion,  governed  by  Cookney  v.  Anderson  Q,  and  the  cir- 
cumstances of  the  land  being  in  Ireland,  and  the  defendant 
resident  in  that  country,  were  sufficient  to  show  that  the  bill 
ought  not  to  have  been  filed  in  this  court.  So  I  say  in  this 
case,  that  neither  the  plaintiff  nor  the  defendant  being  resi- 
dent in  this  country,  and  the  subject-matter  not  being  situ- 
ate here,  it  is  a  case  which  this  court  has  nothing  to  do  with, 
and  the  demurrers  must  be  allowed. 

The  last  two  cases  which  were  cited — Maunder  v.  Lloyd  (*) 
and  Hendrick  v.  Woodi^) — seem  to  have  no  amplication ;  but 
as  far  as  they  go  they  are  not  authorities  m  favor  of  the 
plaintiff,  for  though  the  parties  were  foreigners,  the  property 
was  partly  in  this  country. 

My  opinion  is,  therefore,  that  a  foreigner  resident  abroad 
cannot  *bring  another  foreigner  into  this  court  respect-  [349 
ing  property  with  which  this  court  has  nothing  to  do.  This 
court  is  not  to  be  made  a  vehicle  for  settling  disputes  arising 
between  parties  resident  abroad. 

If  the  plaintiff  asks  for  leave  to  amend,  it  is  not  a  case  in 
which  I  snouldgive  leave. 

It  was  stated  that  leave  to  amend  was  not  asked,  and  the 
demurrers  were,  therefore,  simply  allowed. 

Solicitor  for  the  plaintiff :  Mr.  /.  R.  Bailey. 

Solicitors  for  the  defendants :  Messrs.  Mickards  &  Walker. 

(1)  81  Beay.,  462;  1  D.  J.  <k  S.,  866.  (*)  2  J.  <k  H.,  718. 

(»)  9  W.  R.,  688. 

The  courts  of  one  country  have  juris-  discretion  :  Mariposa  Co.  v.  Oarriton, 

diction  of  actions  to  compel  the  specific  26  How.  Prac.,  448. 
performance  of  contracts  to  convey  real        And  so  in  a  proper  case  a  party  will  be 

estate  in  another :  2  Story's  Eq.  Jur.,  restrained  by  injunction  from  proceed- 

^  743,  744  ;  Bayley  v.  Ryder,  10  N.  Y.,  ing  in  the  courts  of  another  country  : 

803  ;  Newton  v.  Bronson,  13  N.  Y.,  587 ;  Harr%s<m  v.  Gurney,  2  Jac.  ft  Walk. . 

Cl&oeland  v.  Burrell,  26  Barb.,  532;  663;  JBtwA^w  v.  Jfwrtday,  5Madd.,  297; 

Oa/rdnerY.Ogden,22N.Y.,S27;  Fen-  Elliott  v.   Lord  MifUo,  6  Madd.,   16; 

Iter  V.  Sanborn,  37  Barb. ,  610 ;  Angus  Lord  Portarlington  v.  Soutby,  3  Mylne 

V.  Angus,  West's  Chy.,  23  and  note;  &  Keene,  104;    Diggs  v.    \Volcott,  4 

Stratum  v.  Damdson,  1  Russell  &  Mylne,  Cranch,  179 ;  BiekneU  v.  Field,  8  Paige, 

484,  and    Dunlap's    note   to   Banks's  440 ;    Ward   v.   Arredondo,    Hopkins, 

ed.,  p.  485  ;  Hilliardon  Inj.,  (1st.  ed.),  213;   Watkins  v.    Ilolman,  IQ  Peters, 

234,  note.  57  ;  Salt  v.DonnegaU,  Lloyd  &  Gould, 

Although  the  doing  so  is  a  matter  of  82  ;  Mitchell  v.  Smith,  1   Paige,   287 ; 

9  Eng.  Rep.  108 
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Brevoort  y .  MeJimsey,  1  Edw.  Chj. ,  551 ;  courts  is  bar  to  one  in  federal  court  and 

Wedderbum  v.  Wedderbum,  2  Beayan,  vies  versa:  See  Moak's  Van  Sant.  PI., 

206  ;  Hyde  v.  KembU,  1  Simons  &  Stu-  498,  note  2»  Id.  865. 

art,  7  ;  Kerr  on  Inj.,  154r-160 ;  Hilliard's  In  such  cases  the  court  acts  upon  the 

Inj.,  37,  284.  fonrty  and  not  the  foreign  court :  Blfli>- 

As  to  when  pendencj  of  suit  in  state  nam's  Eq.,  §  408. 


[Law  Reports,  18  Equity  Cases,  866.] 
V.-C.B.,  AprillS,  21,  1874. 

356]  *Payne  V.  Evens, 

[1872    p.    81.] 

Tnatee  and  Cestui  qite  Trust — Bill  for  AecauiU — Lapse  of  Time — Negligence  in,  onUtUng 
to  keep  AceowrUs — Costs, 

The  estate  of  a  testator  who  died  in  1832  was  distributed  in  1847,  as  the  eyideoce 
showed,  at  the  written  request  of  the  persons  beneficially  entitled.  Another  part  of 
the  estate  which  fell  in  in  1862  was  distributed  also  at  the  request,  but  not  in  writing, 
of  the  beneficiaries,  and  in  1871  the  acting  trustee  died.  No  accounts  or  youchers 
were  forthcoming  from  the  trustees. 

Bill,  filed  in  1872  by  one  of  the  beneficiaries  and  her  husband  against  the  surriy- 
ing  trustee,  and  the  representatiye  of  the  deceased  trustee,  for  administration,  dismissed; 
but  owing  to  the  negligence  of  the  trustees  in  not  keeping  accounts  and  youchers, 
without  costs. 

Motion  for  decree. 

By  a  deed  dated  the  18th  of  March,  1825,  it  was  declared 
that  a  sum  of  £1,106  14^.  dd.  New  Four  per  Cent.  Annuities, 
Btandinff  in  the  names  of  John  Henry  Scale  and  John  Boger, 
should  be  held  by  them  upon  trust  to  permit  John  Hamblyn 
Luscombe,  his  executors,  administrators,  and  assigns,  to  re- 
ceive the  dividends,  interest,  and  proceeds  to  and  for  his  and 
357]  their  own  use,  so  long  as  ne  or  they  *should  pay  an 
annuity  of  £20,  bequeathed  by  the  will  of  his  father  to 
Brooking  Agnes  Soper,  and  also  a  legacy  of  £200,  bequeathed 
by  the  same  will,  and  then  remaining  to  be  paid  to  Edward 
Luscombe  Soper,  under  the  same  will ;  and  after  the  decease 
of  Brooking  A.  Soper,  and  payment  of  all  arrears  of  the 
annuity,  and  of  the  legacy  to  Edward  L.  Soper,  upon  trust 
that  the  trustees  should  assign  the  fund  to  John  Hamblyn 
Luscombe,  his  executors,  administrators,  and  assigns,  for 
his  and  their  own  use  and  benefit. 

In  1828  the  legatee,  E.  L.  Soper,  attained  twenty-one,  and 

thereupon  the  legacy  of  £200  was  paid  by  a  sale  oi  a  portion 

'  of  the  above  fund ;  which,  by  this  means,  and  by  conversion 

of  the  stock,  became  reduced  to  a  sum  of  £906  14^.  dd.  New 

Three  per  Cent.  Annuities. 

On  tlie  29th  of  January,  1831,  John  Hamblyn  Luscombe 
made  his  will,  whereby,  after  specific  bequests,  he  devised 
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all  the  residue  of  his  personal  estate  to  John  Godfrey  Teed, 
barrister-at-law,  Deeble  Boger,  and  William  Hole  Evens, 
upon  trust  to  call  in  and  convert,  and  after  payment  of 
debts,  funeral  and  testamentary  expenses  and  legacies,  to 
invest  the  trust  moneys  as  therein  directed,  and  stand  pos- 
sessed thereof  upon  trust,  subject  to  a  life  estate  in  favor  of 
the  testator's  widow,  for  all  and  everj^his  children  and  child 
who  should  attain  twenty-one,  or  being  a  daughter,  marry 
under  that  ase,  in  equal  shares.  Testator  appointed  the 
three  trustees  his  executors. 

He  died  on  the  18th  of  November,  1832,  and  the  will  was 
proved  by  Messrs.  Teed  and  Evens  only,  Deeble  Boger  hav- 
inff  refused  to  act. 

The  testator,  J.  H.  Luscombe,  had  four  children,  who  at- 
tained vested  interests,  namely.  Helling  Louisa  Luscombe, 
who  married  Arthur  Fleming  Stack  Payne,  John  Teed  Lus- 
combe, Sarah  Hamblyn  Luscombe,  who  married  Arthur 
Rowlatt,  and  Caroline  Maria  Luscombe. 

Mrs.  Rowlatt  died  in  1849.  In  1862,  the  annuitant.  Brook- 
ing Agnes  Soper,  died,  all  arrears  of  the  annuity  having 
been  paid ;  and  in  1862  Caroline  Maria  Luscombe  died  un- 
married. 

In  October,  1871,  Mr.  Teed  died,  and  his  will  having  been 
proved  by  his  widow  and  executrix,  Martha  Augusta  Teed, 
she  was  now  his  sole  legal  personal  representative. 

On  the  19th  of  February,  1872,  this  bill  was  filed  by  Mr. 
and  *Mrs.  Payne  against  William  Hole  Evens  and  [358 
Mrs.  Teed,  alleging  tnat  at  the  request  of  Messrs.  Teed  and 
Evens,  the  trustees  of  the  fund  of  March,  1825,  sold  the 
£906  14^.  9d.  stock,  and  paid  the  proceeds,  amounting  to 
£815  Is.  4d.^  to  Messrs.  Teed  and  Evens,  as  executors  of 
John  H.  Luscombe ;  that  the  testator,  J.  H.  Luscombe,  died 
seised  and  possessed  of  real  and  personal  estate  far  more 
than  sufficient  to  pay  his  debts,  funeral  and  testamentary 
expenses,  all  of  which  had  been  long  since  paid,  and  that 
the  plaintiffs  had  from  time  to  time  received  small  sums  on 
account  of  the  female  plaintiffs  fourth  share  in  the  residue ; 
that  the  plaintiffs  had  only  recently  become  aware  of  the 
facts  of  the  declaration  of  trust  of  March,  1826,  and  of  the 
death  of  the  annuitant  Brooking  A.  Soper ;  that  they  had 
not,  and  neither  of  them  had  ever  been  paid  one-fourth  of 
the  £815  1^.  5d.,  and  that  a  sum  was  due  to  the  plaintiifs 
in  respect  of  other  parts  of  the  residue ;  and  that  tne  plain- 
tiffs had  made  friendly  but  ineffectual  endeavors  to  induce 
the  defendants,  and  also  John  Godfrey  Teed  in  his  lifetime, 
to  furnish  accounts  of  the  testator's  residue,  and  to  account 
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for  and  pay  to  them  the  female  plaintiff's  share  in  the 
£815  Is.  5d.  The  bill  prayed  for  an  administration  of  the 
testator  John  H.  Luscombe's  estate;  that  if  the  defendant 
Martha  A.  Teed  should  not  admit  assets,  that  the  estate  of 
J.  G.  Teed  might  be  administered :  and  that  the  defendant 
Evens  and  the  estate  of  J.  G.  Teed  might  be  charged  with 
interest  upon  all  sums  received,  and  not  paid  over  by  them. 

The  defendant  William  H.  Evens,  by  his  answer,  said  that 
he  was  now  in  his  eighty-first  year,  and  with  respect  to 
many  of  the  matters  alleged,  never  had  any  personal  knowl- 
edge ;  that  the  practical  management  of  the  trusts  of  the  will 
was  left  almost  entirely  to  his  co-executor  Mr.  Teed,  by 
whom,  defendant  believed,  all  the  accounts  were  kept,  and 
in  whose  hands  almost  all  documents  relating  to  the  trusts 
were  left.  Defendant  had  no  means  of  refreshing  his  mem- 
ory by  reference  to  any  documents,  except  a  few  papers  and 
letters.  To  the  best  of  his  recollection,  he  stated  as  follows : 
The  testator's  real  estate  was  inconsiderable.  The  net  resid- 
uary personalty  amounted  to  about  £1,600,  other  than  tlie 
trust  fund  of  March,  1825,  which  did  not  come  into  the  hands 
of  himself  and  his  co-executor  until  1865.  In  accordance 
359]  with  the  trusts  *of  the  will,  a  sum  of  about  £400,  part 
of  this,  was  paid  to  John  Teed  Luscombe  on  his  attaining 
twenty-one ;  and  a  portion  of  a  similar  sum  was  paid  to  Caro- 
line Maria  Luscoinbe  on  her  attaining  twenty-one ;  and  the 
rest,  upon  her  dying  intestate,  was  divided  between  the 
female  plaintiff  and  Mrs.  Rowlatt.  The  rest  of  the  £1,600 — 
being  about  £800,  representing  the  fourth  shares  of  the 
female  plaintiff  and  Mrs.  Rowlatt — was  not  paid  to  them  on 
their  attaining  twenty-one,  but,  in  the  year  1845  or  1846,  and 
in  January,  1847,  was,  at  the  express  request  of  the  female 
plaintiff  and  Mrs.  Rowlatt,  both  of  whom  had  then  attained 
twenty-one,  and  were  unmarried,  paid  to  their  brother  John 
Teed  Luscombe,  and  the  sum,  at  their  request,  secured  by 
his  bond,  and  defendant  thought,  also  by  two  policies  of  as- 
surance upon  his  life.  These  policies  the  defendant  believed 
were  shortiy  afterwards,  with  the  knowledge  and  consent  of 
the  sisters,  allowed  to  drop,  in  consequence  of  John  T.  Lus- 
combe falling  into  difficulties.  With  respect  to  the  bond, 
the  defendant  could  give  no  information. 

With  respect  to  the  sum  of  £815  Is.  5rf.,  which  was  paid 
over  to  the  defendant  Evens  and  his  co-executor  in  1855,  the 
defendant  said  that  the  whole  of  Mrs.  Rowlatt' s  share  was 
paid  to  her,  and  '^a  considerable  portion  of  such  sum"  was 
apijlied  by  him  and  Mr.  Teed,  at  the  request  of  the  female 
plaintiff  and  her  sister  Caroline  and  her  brother,  "in  the  dis- 
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charge  of  certain  debts '*  owing  from  the  female  plaintiflf, 
then  unmarried,  and  her  sister,  and  also  of  the  debts  owing 
from  their  mother,  who  had  then  lately  died,  and  the  rest  oi 
the  sum  was  forthwith  divided  between  the  female  plaintiflE 
and  her  sister  equally.  Defendant  had  no  doubt  that  proper 
receipts  were  taken  by  Mr.  Teed.  He  said  that  for  twenty- 
five  years  prior  to  August,  1871,  he  had  not  received,  and, 
BO  far  as  he  knew,  Mr.  Teed  had  not  received,  any  applica- 
tion whatever  as  to  any  part  of  the  testator's  estate,  except 
as  to  the  £815  1^.  Bd.,  when  the  same  became  divisible,  or 
any  application  for  accounts,  or  any  complaint  as  to  their 
conduct,  or  as  to  the  management  of  the  trust  matters.  He 
submitted  whether  the  plamtiflfs  were  not  bound  to  account 
for  the  serious  and  unreasonable  delay  for  which  thejjr  alone 
were  responsible,  and  which  had  made  it  so  difficult  lor  him- 
self and  nis  co-defendant  to  meet  the  case  set  up  by  the  bill ; 
and  submitted  that  such  delay  had,  under  the  circumstances, 
^disentitled  the  plaintiff  to  any  part  of  the  relief  [360 
prayed  against  him  or  the  estate  oiMr.  Teed. 

Mrs.  Teed  answered  by  stating  her  entire  ignorance  of  the 
matters  alleged. 

From  the  evidence  it  appeared  that,  after  the  bond  had 
been  given  by  John  Teed  Luscombe,  he  became  a  bankrupt, 
and  the  bond  was  rendered  worthless ;  but  that  the  plaintiff 
sued  her  brother  on  the  bond. 

The  statement  that  Mrs.  Bowlatt  received  her  share  of  the 
£816  1^.  Bd.  was  shown  to  be  erroneous,  she  having  died  in 
1849. 

A  letter  of  authority,  dated  the  5th  of  January,  1847,  ad- 
dressed to  Messrs.  Teed  and  Evens,  as  executors  of  J.  H. 
Luscombe,  signed  by  Mrs.  Luscombe,  the  widow,  and  H. 
Louisa  Luscombe  and  Sarah  H.  Luscombe,  requesting  them 
to  sell  out  the  fund  then  standing  in  their  names,  and  pay 
the  same  to  John  Teed  Luscombe  on  receipt  of  a  bond  from 
him,  and  the  amount  already  advanced  by  them  to  him,  was 
produced  in  evidence. 

A  copy  of  entries  from  April  to  July,  1855,  in  the  ledger 
relating  to  the  account  formerly  kept  by  the  defendant  Evens 
with  Bulteel  &  Co.,  bankers  of  !Plvmouth,  was  also  produced. 
Defendant  said  it  was  the  only  detailed  statement  which  he 
could  render  or  produce  or  procure  with  respect  to  the  ap- 
plication of  the  £815  1^.  5d.  He  explained  that  two  sums 
of  £100  and  £10  drawn  in  favor  of  '*self "  were  spent  in  pay- 
ing small  bills ;  and  that  a  sum  of  £203  9^.  in  the  name  of 
Teed  represented  the  share  of  Mrs.  Rowlatt,  deceased,  which 
was  paia  to  her  husband  and  representative. 
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John  Teed  Luscombe  made  an  affidavit  for  the  defendants. 
He  said  that  Mr.  Teed  was  the  acting  executor ;  that  soon 
after  1844  he,  the  deponent,  borrowed  £500,  and  in  October, 
1846,  £300  more  from  the  trustees ;  that  the  loans  were  made 
with  the  consent  of  Mrs.  Payne,  Mrs.  Rowlatt,  and  his 
mother;  that  the  policies  were  allowed  to  drop;  that  the 
£815  Is.  Bd.  was  divided  into  fourths,  one  of  which  was  paid 
to  Mrs.  Rowlatt,  and  the  other  thred  applied  in  payment  of 
debts  of  the  family,  who  then  lived  altogether.  He  recog- 
nized manv  of  the  names  in  the  copy  of  the  ledger  produced 
as  those  of  shopkeepers  at  Plymouth  at  that  date. 
361]  *Mr.  Swanston^  Q.C.,  and  Mr.  Freeman^  tor  the 
plaintiffs:  The  rule  is  clear  that  trustees  who  neglect  to 
account  must  pay  the  costs  to  the  hearing:  Springdt  v. 
Dashwood  (*) ;  even  where  the  account  is  substantially 
correct. 

Here  it  is  plain  from  the  defendant's  own  evidence  that  the 
plaintiffs*  share  was  swept  away  in  payment  of  debts  for 
which  the  female  plaintifi  was  not  liable ;  and  the  securities 
that  were  taken  were  absolutely  worthless.  Breaches  of 
trust  committed  bv  relatives  are  always  viewed  by  the  court 
with  especial  displeasure. 

Mr.  Kay^  Q.C.,  and  Mr.  Badcock^  for  the  defendant  Evens : 
Every  presumption  is  made  in  courts  of  eq  uity  against  a  stale 
claim.  If  the  evidence  is  not  of  the  best  kind,  it  is  precisely 
owing  to  the  staleness  of  the  claim.  Here  the  testator  di^ 
in  1832,  and  the  bulk  of  the  property  was  distributed  so  long 
ago  as  1847. 

As  to  the  whole  of  the  property  except  the  £815,  written 
authority  is  produced :  and  the  plaintin  actually  sued  her 
brother  on  the  bond. 

The  letter  was  procured  by  the  brother,  not  by  the  trustees 
of  the  fund ;  and  it  was  impossible  for  the  executors  to  refuse 
to  act  on  the  request. 

KLnowing  of  the  bankruptcy  of  the  brother,  the  plaintiffs 
make  no  claim  until  after  Mr.  Teed's  death. 

Mr.  Jackson.  Q,.G.,  and  Mr.  ThoTOds  Lean  Wilkinson^  for 
the  defendant  Mrs.  Teed. 

On  the  question  of  presumption,  thev  referred  to  Levnn 
on  Trusts  ( ) ;  Pattison  v.  Hawksworth  ( ). 

Mr.  Swanston^  in  reply. 

Sir  James  Bacon,  V.C:  It  must  be  admitted  that  this  is 
a  very  singular  case,  and  in  my  experience  I  do  not  recollect 
one  like  it.  No  doubt  the  court  acts  with  strictness  and 
rigor  against  trustees,  because  it  requires  for  the  public  in- 

(')  2  Giif.,  621.  («)  4th  Ed.,  667.  {»)  10  BeaT.,  876. 
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terest  that  the  duties  assumed  by  trustees  should.  *be  [362 
discharged  with  the  utmost  punctuality  and  regularity. 
When  trustees  have  failed  in  these  duties,  and  wrong  has 
been  done  in  consequence  of  that  failure,  the  court  is  in  the 
habit  of  visiting  the  trustees  with  severity;  but  I  never  heard 
of  a  case  in  which,  after  such  a  lapse  of  time  as  has  taken 
place  here,  and  after  such  transactions  as  are  here  clearly 
proved,  the  rule  against  trustees  has  been  applied  as  if  they 
were  still  trustees,  still  holding  in  their  hands  funds,  and 
still  liable  to  account. 

In  the  year  1832  a  testator  dies  leaving  a  widow  and  four 
children.  The  property  is  collected,  as  appears  by  the  an- 
swer of  the  defendant,  which  is  not  questioned,  and  it  con- 
sisted of  a  sum  of  about  £1,600,  divisible  into  fourths  among 
the  children.  Two  of  the  children  received  their  shares — that 
is  clear — John  Teed  Luscombe  and  another.  There  remained 
a  sum  of  £800  invested  in  the  funds.  At  that  time — I  speak 
now  of  the  year  1847,  when  the  present  plaintiff  was  adult, 
when  she  was  living  with  her  mother  and  her  grandmother, 
and  when  she  had  the  protection  of  her  uncle,  the  late  Mr. 
Teed — a  sum  of  £800  was  ascertained  to  be  the  sum  to  which 
she  and  her  sister,  and  her  mother  for  a  life  interest,  were 
entitled — that  and  no  other ;  and  I  think  it  would  be  a^inst 
all  the  rules  which  the  court  has  applied  to  the  doctnne  of 
presumption  to  presume  anything  but  that  at  that  time  the 
estate  was  administered,  all  that  could  be  realized  was  real- 
ized, and  £800  of  stock  was  all  that  the  plaintiff  could  claim  to 
have  any  interest  in.  Well,  that  £800  is  dealt  with,  as  ap- 
pears by  the  evidence,  in  the  plainest  and  most  distinct  man- 
ner. The  family  were  desirous  that  John  Teed  Luscombe, 
who  was  then  a  young  man  beginning  business,  should  have 
the  benefit  of  that  sum.  He  had  borrowed  £600,  and  he 
wanted  £300  more,  which  would  exhaust  the  fund.  The 
trustees  were  asked  to  advance  it.  Mr.  Teed,  who,  as  we  all 
know,  was  a  lawyer,  pointed  out  the  difficulties  of  advancing 
the  trust  money  to  John  Teed  Luscombe  upon  personal  se- 
curity, and  that  it  could  not  be  done  except  with  the  consent 
and  at  the  request  of  the  persons  entitled!,  and  that  consent 
accordingly  was  readily  given.  The  evidence  of  this  is  in 
writing,  and  it  is  one  of  the  most  satisfactory  pieces  of  evi- 
dence ever  produced.  The  security  taken  for  it  was  that 
which  the  plaintiff  herself  prescribed — namely,  a  bond.  She 
takes  the  Dond ;  *she  sues  upon  it ;  she  does  not  get  [363 
the  money,  as  it  happens,  by  the  failure  of  her  brother,  but 
she  treats  that  £800  as  a  payment  made  by  her  direction  to 
John  Teed  Luscombe,  for  securing  the  repayment  of  which 
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she  took  a  bond.  That  was  in  the  year  1847,  and  there  is 
no  suggestion  that  from  that  time  any  single  item  or  fraction 
of  the  testator's  estate,  of  which  estate  Mr.  Evens  is  the  sur- 
viving trustee,  was  in  existence.  No  aj^plication  is  made  in 
respect  of  it  until  the  institution  of  this  suit,  and  yet  I  am 
asked  to  presume  that,  because  one  trustee  has  not  now 
forthcoming;  acoountfl  and  vouchers,  he  has  committed  that 
default  which  this  court  visits,  when  the  trustee  withholds 
his  accounts,  or  does  not  present  them  at  the  proper  time, 
not  only  with  liability,  but  by  making  him  pay  the  costs  up 
to  the  hearing.  There  was  never  sucn  a  case  presented  to 
the  court,  and  so  to  hold  would  be  in  direct  violation  of  the 
rules  always  acted  upon,  and  directly  opposed  to  everything 
like  common  honestv — I  ha^  almost  said  common  decency. 
The  bill  is  filed  asking  for  two  things — ^general  administra- 
tion of  the  estate,  and  relief  in  respect  of  a  sum  of  £815, 
which  are  sublect  to  separate  considerations.  The  bill  makes 
scarcely  the  slightest  allusion  to  the  general  estate,  stating, 
in  the  way  of  pleading  only,  that  the  testator  died  leaving 
enough  to  pay  all  his  debts,  that  they  have  been  paid,  that 
the  plaintiffs  have  from  time  to  time  received  from  the  exec- 
utors of  the  will  small  sums  on  account  of  one  fourth  share 
to  which  the  plaintifE,  Mrs.  Payne,  became  entitled  under 
the  will,  and  then  it  asks  that  the  real  and  personal  estate  of 
the  testator  may  be  administered.  When  the  answer  is  put 
in  a  totally  different  state  of  circumstances  is  presented.  The 
winding-up  of  the  general  estate  is  stated  in  the  answer,  and 
is,  I  think,  sufficiently  proved  so  that  the  court  can  act  upon 
it.  There  is  no  amendment  of  the  bill.  There  is  not  one 
word  said  about  the  £800  stock,  which  was  a  part  of  the 

general  estate.  The  bill  undergoes  no  amendment  that  I 
now  of,  but  it  stands  upon  the  answer  with  a  full  and  dis- 
tinct explanation  of  the  transaction  as  to  that  £800,  the  stock 
for  which  the  bond  was  given. 

Then  the  other  thing  to  be  considered  is  this  trust  sum,  as 
unquestionably  it  was,  of  £815,  which  in  1855,  by  the  death 
3641  of  an  ^annuitant,  became  distributable,  and  to  a  share 
in  which  the  plaintiff  was  entitled.  Upon  that  subject  there 
is  a  piece  of  evidence  which  is  as  satisfactory,  or  perha]>8 
more  so,  than  anything  else  in  the  case — I  mean  the  evi- 
dence of  John  Teed  Luscombe.  Mr.  Teed  is  dead.  The 
bill  is  not  filed  until  after  Mr.  Teed's  death.  During  his 
lifetime,  as  he  had,  it  is  clear,  the  principal  management  of 
this  affair,  information  might  have  been  given  which  now 
it  is  impossible  to  arrive  at.  But  Mr.  John  Teed  Luscombe 
says  this:  "I  have  been  familiar  with  the  matter  of  this 
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trust  for  many  years.  Mr.  Evens  was  an  acting  trustee,  as 
was  also  Mr.  John  Godfrey  Teed,  who  I  have  no  doubt  was 
consulted  by  Mr.- Evens  in  everything  he  did  as  trustee." 
Then  he  says:  "No  step  was  taken  m  the  aflEairs  without 
consulting  Mr.  Teed.  ...  I  was  admitted  a  solicitor  in 
Michaelmas  Term,  1844,  and  soon  after  my  admission  I  bor- 
rowed from  the  trustees  £500,  and  in  October,  1846,  a  further 
sum  of  £300.  These  loans  were  made  with  the  consent  of 
the  plaintiff,  Mrs.  Payne,  one  of  my  sisters,  of  Mrs.  Row- 
latt,  my  other  sister,  and  also  of  my  mother,  Mrs.  Lus- 
combe.'^  Then  he  says  it  was  secured  by  two  policies  of 
insurance  and  his  own  bond,  and  that  is  all  he  sajrs  upon 
that  subject.  But  as  to  the  £816  he  says  this— that  it  "  was 
received  by  the  trustees  in  1856.  The  dividends  of  the  stock 
afterwards  sold,  and  which  produced  this  £816  1*.  bd.  cash, 
were  applied  in  payment  of  the  annuity  of  £20  to  Mrs.  Soi)er 
during  ner  life,  and  the  surplus  was  paid  to  my  mother. 
After  Mrs.  Soper's  death  the  whole  ox  the  dividends  were 
received  by  my  mother,  and  the  £816  1*.  5d.  was  received 
by  the  trustees  after  my  mother's  death  in  1856.''  [The 
plaintiff  says  she  did  not  know  of  the  death  of  Mrs.  Soper.] 
"  It  was  divided  into  four  shares — one  was  paid  to  Mr.  Kow- 
latt,  and  the  remaining  three-fourths  were  applied  in  pay- 
ment of  certain  debts  due  at  Plymouth,  with  my  consent 
and  the  consent  of  the  plaintiff  and  my  sister  Caroline,  who 
is  now  dead.  These  were  debts  owin^  from  the  family. 
My  mother,  grandmother,  and  my  two  sisters,  Mrs.  Payne, 
who  was  then  unmarried,  and  Caroline,  kept  house  in 
Plymouth  together.  The  jplaintiff  herself  (Mrs.  Payne)  told 
me  that  she  received  a  portion  of  this  three-fourths,  which  I 
understood  at  the  time  was  the  balance  left  after  pay- 
ment of  these  debts.  Mrs.  Payne  has  since  expressed  her 
regret  that  the  money  was  so  applied.  *The  payments  [365 
were  made  by  checks.  Some  of  the  payments  I  made 
myself.  There  was  one  check  for  £100  drawn  by  Mr.  Evens 
in  favor  of  'self,'  which  I  have  no  doubt  was  applied  in 
payment  of  the  claims  of  smaller  creditors,  and  in  tne  pay- 
ment made  to  Mrs.  Payne.  The  account  at  the  bank  was 
in  Mr.  Evens'  name.  I  handed  checks  for  the  amounts  due 
to  Hicks,  Radford  and  Pollard,  appearing  in  the  second 
column  of  Exhibit  D  to  the  aforesaid,  affidavit.  On  looking 
at  the  said  column  I  recognize  the  names  of  persons  with 
whom  my  mother's  family  dealt,  namely,  Shepheard,"  &c. 
(Then  he  gives  them.)  '*My  mother  and  sisters  were  in 
narrow  circumstances  in  Plymouth.  The  plaintiffs  have 
always  been  in  needy  circumstances."  It  cannot  be  dis- 
9  Eng.  Rep.  109 
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Euted  that  the  facta  stated  in  that  deposition  which  I  have 
een  reading  are  strictly  and  clearly  in  evidence.  The 
plaintiff  herself  calls  Mr.  John  Teed  Lnscombe  to  make  an 
affidavit,  and  in  that  affidavit  he  qnalifies  in  some  degree 
what  he  had  said  about  the  loan  of  £500.  He  says,  "  I  am 
not  aware  whether  the  loan  of  £500  from  Messrs.  Teed  and 
Evens,  the  trustees  of  my  late  father's  estate,  to  myself  in 
1844,  was  made  with  the  written  consent  of  the  plaintiff 
Helling  Louisa  Payne,  but  I  understood  that  it  was  made 
with  her  consent.  As  to  the  £815  1^.  5d.  received  by  the 
trustees  in  1855,  I  consented  for  my  share  thereof  to  be  ap- 
plied in  payment  of  certain  Plymouth  debts  due  from  my 
grandmother  and  mother.  I  understood  that  the  plaintiff 
Mrs.  Payne  also  consented  for  her  share  to  be  similarly  ap- 
plied, and  that  she  received  some  small  balance ;  but  this 
she  has  since  denied"  (when,  he  does  not  suggest).  "I  do 
not  believe  any  written  consent  was  ever  taken  from  any  one." 
Then  he  says :  "As  to  the  check  for  £100  drawn  by  Mr. 
Evens  in  favor  of  '  self,'  I  do  not  know  how  this  was  ap- 
plied ;  although  I  was  informed  by  him  that  it  was  applied 
in  payment  of  small  debts  of  my  grandmother  and  mother, 
as  stated  in  my  depositions,  but  he  stated  he  had  no  receipts. 
The  plaintiff  Mrs.  Fayne,  so  far  as  I  know,  never  had  any 
account  whatever' from  the  trustees  as  to  the  application  of 
the  £815  1*.  5e?.,  and  I  do  not  believe  any  account  was  ever 
rendered  to  her  until  after  the  institution  and  during  the 
progress  of  the  suit.  Mr.  Teed  made  an  allowance  to  his 
motner,  but  which  was  not  regularly  paid,  and  which  was, 
I  believe,  considerably  in  arrear  at  tne  time  of  my  mother's 
366]  death ;  *and  this  was  the  cause  of  some  of  the 
Plymouth  debts  being  unpaid  in  April,  1855." 

Now  I  have  to  deal  with  that  as  evidence ;  and  upon  this 
statement  of  a  member  of  the  family,  who  was  himself  cog- 
nizant of  all  that  had  taken  place  in  the  administration  of 
this  estate,  can  I  hesitate  to  believe  that  it  is  sufficiently 

{)roved,  so  as  to  defeat  any  claim  now  made  by  the  plaintid, 
hat  the  £815  was  applied  duly?  I  say  *' applied,"  because 
it  was  applied  with  Mrs.  Payne's  consent,  tnough  she  has 
some  douDt  whether  it  was  applied  in  such  payment  as  ap- 
pears by  the  evidence ;  and  then  John  Teed  Luscombe,  who 
knows  well  enouffh  that  it  was  applied  in  payment  of  the 
debts  which  had  been  contracted  m  the  common  housekeep- 
ing of  the  grandmother,  the  mother,  and  the  two  daughters 
(although  he  afterwards  says  in  his  affidavit  that  they  were 
debts  due  from  the  mother  and  grandmother),  states  that 
which,  in  my  opinion,  strengthens  the  presumption  extremely, 
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namely,  that  the  family  were  all  in  narrow  circumstances,  all 
in  great  need,  and  all  pressed  by  their  creditors ;  and  that 
if  the  £815  had  not  been  applied  as  it  was,  it  would  have 
been  much  the  worse  for  all  of  them.  That  part  of  the  case  is 
clearly  and  satisfactorily  proved  for  the  purposes  of  the  suit. 

Then  I  have  to  deal  with  the  question  oi^what  presump- 
tion ought  now  to  be  drawn  in  a  case  of  this  sort  ?  It  is 
impossiole  to  presume  otherwise  than  that  from  1847  the 
plaintiff  was  satisfied  that,  by  getting  the  bond,  she  had  her 
lull  share  of  her  father's  estate  as  far  as  it  was  then  admin- 
istered. As  clearly  is  it  proved  by  John  Teed  Luscombe, 
who  is  her  own  witness  for  certain  purposes,  although  the 
affidavit  speaks  more  faintly  than  the  deposition  does,  that 
the  £815  was  duly  applied  as  to  the  share  of  Mrs.  Rowlatt. 
There  is  no  doubt  about  it.  As  to  the  rest,  it  is  proved  as 
well  as  at  this  distance  of  time  it  can  reasonably  be  required 
to  be  proved ;  and  under  these  circumstances  I  am  asked, 
after  tnis  lapse  of  time,  to  take  an  account  that  must  begin 
in  the  year  1832,  forty  years  ago ;  and  further,  of  an  estate 
which  I  am  satisfied  ought  to  be  presumed  to  have  been 
wound  up  and  settled  at  least  in  the  year  1847 ;  and  I  am 
asked  to  direct  a  more  special  account  as  to  the  £816,  in  the 
face  of  the  female  plaintiflPs  own  evidence  that  the  £815  was 
for  paying  debts  as  to  which,  if  she  was  not  liable,  she  was 
mainly  interested  ;  and  I  am  asked  to  do  that  at  *the  [367 
suit  of  a  plaintiflE  who  was  married  in  1857,  the  money  hav- 
ing been  lent  in  1847,  and  the  bill  not  being  filed  until  after 
Mr.  Teed,  who  was  the  only  i)erson  who  really  managed  this 
matter,  or  could  give  satisfactory  evidence  upon  the  subject, 
is  in  his  grave.  A  more  unreasonable  and  unjust  demand 
than  that  which  is  preferred  by  this  suit  never  was  presented 
to  the  court,  and  I  think  the  bill  must  be  dismissed. 

I  cannot,  however,  dismiss  it  with  costs,  but  only  for  this 
reason,  that  although  I  am  satisfied  as  to  the  transaction  of 
1855,  and  satisfied  that  the  presumption  is  in  favor  of  the 
defendants,  yet  I  cannot  say  that  it  was  not  the  duty  of  the 
trustees  to  preserve  evidence  of  that  distribution  in  1855 ; 
and  as  they  have  neglected  to  do  that,  unfortunate  as  it  is 
for  them,  1  cannot  compel  the  plaintiffs  to  pay  the  costs  of 
that  negligence  which  alone  has  allowed  color  to  be  given  to 
the  institution  of  this  suit. 

Solicitors  for  the  plaintiff:  Messrs.  MaJcinson  &  Carpen- 
ter^ agents  for  Mr.  Burrow^  CoUumptoii. 

Sohcitors  for  the  defendants :  Messrs.  Vizardy  Orowder  & 
Anstie^  agents  for  Mr.  W.  F.  Burrell^  Oosportj  Messrs. 
Sharp  &  Ullithorne. 
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375]  *-S2?  parte  Boss.    In  re  Whalley. 

DeUof^a  SummonB—Bankrvpietf  PetUion— Offer  of  DebUtr  to  pay^OredUar^g  RUrhl  to 
Aifjvdieaihfi— Bankruptcy  Act,  1869  (82  <k  88  Vict,  e.  71),  m.  8,  9,  80,  ntbg,  10. 

After  a  bankruptcy  petition  has  been  presented,  and  before  adjudication,  the  pe- 
titioning creditor  is  not  bound  to  accept  payment,  although,  Memble,  he  is  at  liberty 
to  do  so,  but  is  entitled  to  insist  upon  an  adjudication  on  proving  his  debt  and  the 
commission  of  an  act  of  bankruptcy  ;  and  mis  as  well  in  the  case  of  an  act  of  bank- 
ruptcy under  a  debtor's  snfnmons  as  in  any  other. 

This  was  an  appeal  from  a  decision  of  the  Registrar  of  the 
Wrexham  County  Court,  acting  as  judge. 

On  the  3d  of  rfovember,  18^,  a  debtor's  summons  was 
issued  by  Mr.  Albert  Boss  against  Mr.  Hampden  Whalley 
(a  non-trader),  claiming  the  payment  of  £75  9^.  6d.  for  prin- 
cipal and  interest  due  upon  a  bill  of  exchange  acceptea  by 
W  halley.  The  summons  was  served  personafly  upon  Whal- 
ley, and  he  committed  an  act  of  bankruptcy  by  not  pacing 
the  sum  claimed,  or  securing  or  compounding  for  it  within 
twenty-one  days.  On  the  29th  of  November,  1873,  Boss 
presented  a  petition  for  adjudication  of  bankruptcy  against 
Whalley.  The  debt  alleged  in  the  petition  was  the  sum 
claimed  by  the  debtor's  summons,  and  the  act  of  baoik- 
ruptcy  alleged  was  the  failure  to  comply  with  the  summons. 
On  the  13th  of  December  an  order  was  made  by  the  County 
Court  for  substituted  service  of  the  petition,  on  the  ground 
that  Whalley  was  keeping  out  of  the  way  to  avoid  service, 
and  the  2d  of  February,  1874,  was  fixed  for  the  hearing  of  the 
petition.  On  the  3d  of  February,  1864,  on  the  application  of 
the  petitioning  creditor,  the  day  for  the  hearing  of  the  petition 
was  postponed  to  the  31st  of  March.  Negotiations  had  been 
going  on  between  Boss  and  the  father  of  the  debtor  (who  was 
a  younff  man  about  twenty-two  years  of  age)  for  the  pay- 
ment of  the  debt  claimed.  On  the  31st  of  January,  1874,  a 
clerk  of  the  debtor' s  solicitor  went  to  the  office  of  the  solicitors 
of  Boss  and  offered  to  pay  the  amount  claimed  with  interest 
and  costs.  Both  the  partners  in  the  firm  were  then  absent, 
376]  but  one  of  them,  later  in  the  same  day,  called  *at 
the  office  of  the  debtor's  solicitor,  and  asked  whether  he 
was  prepared  to  pay  the  amount  of  some  other  bills  accepted 
by  the  debtor  and  held  by  Boss,  as  well  as  the  sum  men- 
tioned in  the  petition.  To  this  inquiry  the  clerk  of  Whal- 
ley's  solicitor  answered  that  his  instructions  had  reference 
only  to  the  pending  proceedings.     Boss's  solicitors  there- 
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upon  declined  to  accept  the  tendered  payment,  and  said 
tnat  as  an  act  of  banKruptcy  had  been  committed  their 
client  would  insist  upon  an  adjudication  being  made,  unless 
the  claims  he  had  in  respect  of  the  other  bills  were  satisfied. 
On  the  31st  of  March  the  petition  came  on  to  be  heard. 
Evidence  was  given  of  the  petitioning  creditor's  debt  and  of 
the  act  of  bakruptcy,  and  an  adjudication  was  asked  for, 
and  the  Registrar  was  informed  that  there  were  other  debts 
due  from  Whallev  to  Boss  besides  the  debt  mentioned  in 
the  petition.  Whalley' s  solicitor  offered  to  pay  the  debt 
mentioned  in  the  petition  and  costs.  The  Registrar  there- 
upon made  an  order  that,  on  payment  to  Boss  within  one 
month  of  the  £75  ds,  6d.  with  interest,  together  with  the 
taxed  costs  of  the  proceedings  in  banki-uptcy,  the  petition 
be  dismissed,  and  aU  further  proceedings  tnereon  be  stayed. 
Prom  this  order  Boss  appealed. 

Mr.  De  GeXy  Q.C.,  ana  Mr.  Robertson  OriffUhs^  for  the 
appellant :  Under  sect.  8  of  the  Bankruptcy  Act,  1869,  the 
petitioning  creditor  has  a  right,  ex  debito  justUicB^  to  an 
adjudication,  upon  proof  of  a  debt  of  not  less  than  £50,  and 
of  the  commission  of  an  act  of  bankruptcy  by  the  debtor 
within  six  months  :  Ex  parte  Claxton  (*).  He  is  not  bound 
to  state  on  his  petition  every  debt  which  is  due  to  him  from 
the  debtor.  It  is  sufficient  that  the  requisites  for  an  adrudi- 
cation  exist  when  the  petition  is  presented :  Ex  parte  JDou- 
that  (').  In  Ex  parte  Burnett  (•)  it  was  held  that  a  joint 
creditor  who  had  sued  out  a  separate  fiat  was  entitlea  to 
receive  dividends  on  his  joint  debt  out  of  the  separate  estate 
pari  passu  with  the  separate  creditors,  notwithstanding  the 
fact  that  there  ^as  also  due  to  him  from  the  bankrupt  a 
separate  debt  sufficient  to  support  a  fiat.  In  Ex  parte 
Tnompson  (')  a  creditor,  who,  upon  ^receiving  his  debt,  [377 
superseded  a  commission  without  application  to  the  court, 
was  ordered  to  refund.  Upon  the  same  principle,  in  Davis 
V.  Holding  ('),  an  agreement  between  a  petitioning  creditor 
who  had  sued  out  a  fiat  and  the  bankrupt,  that  the  former 
should  abandon  the  prosecution  of  the  fiat  on  certain  terms, 
was  held  to  be  illegal  and  void.  A  bankrupt<5y  petition  is  a 
proceeding  for  the  benefit  of  all  the  creditors  of  the  person 
against  whom  the  petition  is  presented :  Ex  parte  Jay  (*). 

Mr.  Winslow^  Q.C.,  and  Mr.  E.  Cutler^  for  Whalley: 
Why  cannot  the  debtor  pay  and  the  creditor  receive  the 
debt  at  any  time  before  an  order  for  adjudication  is  made 

(0  Law  Rep.,  7  Ch.,  682.  (*)  1  Vea.,  16V. 

(«)  4  B.  A  A.,  67.  (»)  1  M.  A  W.,  169. 

(»)  2  M.  D.  A  D.,  867.  (»)  Uw  Rep.,  9  Ch.,  188. 
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on  the  petition?  Tke  only  act  of  bankruptcy  alleged  is 
non-compliance  with  a  debtor's  summons,  an  act  of  bank- 
ruptcy of  which  only  the  summoning  creditor  can  avail 
himself:  Bankruptcy  Act,  1869,  s.  6,  subs.  6.  The  legis- 
lature, when  it  passed  that  act,  at  the  same  time  abolished 
arrest  for  debt,  and  it  extended  the  summary  procedure,  by 
way  of  debtor's  summons,  to  all  persons,  it  having  been 
originally  applicable  only  to  traders.  When  payment  of 
the  debt  mentioned  in  the  petition  was  tendered  the  creditor 
had  no  right  to  insist  on  an  adjudication.  Sect.  8  of  the  act 
gives  the  court  a  discretion  to  dismiss  the  petition ;  and,  by 
sect.  9,  if  the  debtor  disputes  the  debt  the  court  may  stay 
proceedings  pending  the  trial  of  an  action  at  law,  upon 
security  b^ing  given  "for  payment  to  the  petitioner  of  any 
debt  which  may  be  established,"  against  the  debtor.  What 
would  be  the  use  of  this  provision,  if  the  argument  on  the 
other  side  is  sound,  that  after  the  petition  is  presented  the 
debtor  cannot  pay  and  the  creditor  cannot  receive  the  debt  ? 
The  court  is  bound  to  stay  the  proceedings  if  the  debt  is 
disputed.  Why  is  the  debtor  at  liberty  to  pay  the  debt  in 
that  case,  but  unable  to  pay  it  if  he  does  not  dispute  it  ?  If 
that  be  so,  he  would  only  have  to  swear  the  debt  was  not 
due,  and  then  when  an  action  was  brought  to  try  the  ques- 
tion he  could  consent  to  a  judgment  against  him  and  pay. 
The  Bankruptcy  Rules,  1870,  rr.  43,  44,  refer  only  to  the  debt 
mentioned  in  the  petition,  and  the  form  of  "Bond  on  stay 
of  proceeding"  (No.  19  in  the  Schedule  to  the  Bankruptcy 
37o]  Rules,  1870)  only  ^provides  security  for  payment  of 
the  particular  debt  claimed  in  the  petition  or  deotor's  sum- 
mons. ,  In  Ex  parte  Jay  (*)  a  receiver  had  been  appointed, 
and  that  was  the  ground  of  the  decision.  The  judgment  of 
Lord  Selborne  is  quite  in  accordance  with  our  contention. 
The  judgment  of  Lord  Justice  Mellish  in  Ex  parte  Wier  (') 
impbes  that  a  creditor  whose  petition  is  founded  on  a  debt- 
or's summons  may  receive  payment  of  his  debt  after  the 
petition  is  presented.  In  the  present  case  the  first  tender 
was  made  before  the  petition  was  served,  and  the  debtor  had 
a  right  to  insist  on  the  creditor  receiving  the  money.  In 
Ex  parte  Sturt  &  Co.  H  your  honor  said  :  "Former  acts  of 
Parliament  relating  to  bankruptcy  are  mere  matters  of  his- 
tory, and  are  swept  entirely  away  by  the  present  act."  By 
sect.  80,  sub-sect.  10,  of  the  present  act,  the  court  raaj"  at 
any  time  stay  proceedings  in  bankruptcy  on  proof  of  SLuy 
sufficient  reason  for  doing  so,  and  on  such  terms  as  it  may 

(»)  Law  Rep.,  9  Ch.,  133.  («)  Ibid.,  6  Ch.,  8Y5,  880. 

(»)  Law  Rep.,  18  Eq.,  309. 
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think  just.    Ex  parte  Burnett  (*)  has  no  application  to  the 
present  case. 

Sir  James  Bacon,  C.J.:  I  am  of  opinion  that  the  view 
taken  in  the  court  below  was  not  the  correct  one.  The  case 
is  an  extremely  simple  one.  A  petition  for  adjudication  is 
presented  by  a  creditor  who  had  previously  issued  a  debtor's 
summons  for  a  debt  larger  in  amount  than  £60.  That  is 
how  the  proceedings  are  launched.  It  is  incumbent  upon 
the  creditor  to  show  that  not  less  than  £50  is  due,  but  there 
is  no  law  which  prevents  him  from  showing  that  a  much 
larger  debt  than  tne  amount  mentioned  in  the  petition  is  in 
fact  due  to  him.  So  the  matter  stands ;  the  evidence  of  the 
service  of  the  debtor's  summons  appears  to  be  complete  (I 
have  heard  no  suggestion  to  the  contrary),  and,  as  a  conse- 
quence, the  act  of  bankruptcy  was  complete  at  the  expira- 
tion of  the  period  limited  by  the  statute  lor  a  debtor  to  pay, 
secure,  or  compound  the  sum  specified  in  the  debtor's  sum- 
mons. For  various  reasons,  the  hearing  of  the  petition  was 
adjourned  until  the  dav  when  the  order  now  under  appeal 
was  made.  Upon  the  hearing  the  creditor  desired  that  an 
order  of  adjudication  should,  on  the  grounds  specified  in 
the  8th  ^section,  be  made.  That  section  prescribes  [379 
that,  ''At  the  hearing  the  court  shall  require  proof  of  the 
debt  of  the  petitioning  creditor,  and  of  the  trading,  if  neces- 
sary, and  of  the  act  of  bankruptcy,  or  if  more  than  one  act 
of  bankruptcy  is  alleged  in  the  petition,  of  some  one  of  the 
alleged  acts  of  bankruptcy,  and,  if  satisfied  with  such 
proof,  shall  adjudge  the  debtor  to  be  bankrupt."  Can  any- 
thing be  more  clear  and  distinct  than  that  ?  It  is  the  right 
of  the  creditor,  upon  proving  those  requisites — his  debt  and 
the  default  in  payment,  which  constitutes  an  act  of  bank- 
ruptcy— to  call  for  an  adjudication.  The  section  goes  on  to 
Srovide:  "The  court  may  adjourn  the  petition,  either  con- 
itionally  or  unconditionally,  for  the  procurement  of  fur- 
ther evidence,  or  for  any  other  just  cause,  or  may  dismiss 
the  petition,  with  or  without  costs,  as  the  court  thinks  iust." 
That  means  that  if  the  judge  is  not  satisfied  with  the  evidence, 
he  may  adjourn  the  hearing,  or  he  may  dismiss  the  petition, 
such  an  order,  like  all  other  orders,  being  the  subject  oi  appeal. 
It  has  been  argued  very  forcibly  that,  as  the  law  now  stands, 
it  is  competent  for  a  creditor  to  receive  the  debt  in  respect  of 
which  he  attacks  the  debtor,  and  be  free  from  all  tlie  penal- 
ties and  liabilities  which  formerly  attached  to  his  doing  so. 
This  may  be  true,  but  there  is  nothing  in  the  act  of  1869  or 
in  the  policy  of  the  law  which  renders  it  incumbent  upon 

(')  2  M.  D.  &  D.,  367. 
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the  creditor,  after  an  act  of  bankruptcy  committed  by  the 
debtor,  to  receive  payment  of  his  debt.  Even  if  it  is  tendered 
to  him,  he  may  sav :  "I  will  not  accept  the  money  tendered 
to  me,  but  I  will,  for  reasons  which  seem  good  to  me, 
prosecute  the  law  against  you ;  for,  in  the  period  limited 
Dj  the  statute,  you  might  have  i)aid  the  debt  or  have 
disputed  it,  and  then,  upon  your  giving  security,  the  pro- 
ceedings might  have  been  stayed ;  but  you  have  allowed  the 
time  for  doing  that  to  go  by."  Here,  however,  the  evidence 
on  the  subject  of  what  is  called  the  tender  is  very  unsatis- 
factory. The  tender  was  made  by  one  clerk  to  another,  but 
the  clerk  to  whom  the  tender  was  made  was  not  competent 
to  deal  with  the  subject ;  and  on  a  subsequent  occasion  the 
same  proposition  was  made.     But  the  debtor^  s  agent  is  told 

Slainly  that  the  debt  mentioned  in  the  petition  is  not  the  only 
ebt  which  the  creditor,  by  means  of  the  proceedings  in 
bankruptcy,  is  desirous  of  enforcing ;  and  in  that  state  the 
matter  remains  until  it  comes  before  the  Registrar,  when 
380]  *the  order  appealed  from  is  made.  The  Registrar, 
being  satisfied  that  an  intention  existed  on  the  part  of  the 
debtor  to  pay  the  debt,  gave  him  time  to  pay  it.  But  what 
authority  had  he  for  doing  so  ?  If  I  were  to  admit  the  valid- 
ity of  Mr.  Winslow's  argument,  it  would  be  in  the  power  of 
a  debtor  to  stop  proceedings  and  avert  the  bankruptcy,  after 
committing  an  act  of  ban&uptcy,  upon  tendering  the  debt. 
But  what  was  the  state  of  the  proceedings  before  the  Regis- 
trar ?  There  was  an  act  of  bankruptcy  committed,  and  no  valid 
tender  had  been  made  to  the  cr^itor,  but  there  was  onlj^  a 

S'omise  to  pay.  The  Registrar  could  only  do  that  which 
e  8th  section  points  out.  He  could  require  proof  of  the 
existence  of  the  debt ;  he  could  require  proof  of  the  act  of 
bankruptcy.  Both  these  things  were  proved  before  him. 
Then,  after  commission  of  an  act  of  bankruptcy,  the  debtor 
says,  "  I  tender  the  amount  gf  the  debt,  and  if  you  will  give 
me  time  I  will  pay  it ;"  and  the  Registrar,  instead  of  pro- 
nouncing judgment,  gave  time  for  payment,  and  adjourned 
the  petition.  I  do  not  think  he  had  any  authority  to  do 
this.  The  cases  which  have  been  cited  mostly  relate  to  a 
bygone  state  of  things,  ^x  parte  Jay  (')  decides  nothing  on 
the  present  question.  The  distinction  was  there  taken  be- 
tween a  case  where  a  receiver  had  been  appointed  and  a 
case  where  that  had  not  been  done,  and  where,  therefore, 
the  creditor  would  be  at  perfect  liberty  to  receive  payment 
of  his  debt.  That  case,  therefore,  has  no  application  to  the 
one  before  me.     The  simple  question  before  me  is,  whether 

(1)  Law  Rep.,  9  Ch.,  188. 
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the  debt  and  the  act  of  bankruptcy  having  been  proved, 
and  the  creditor  desiring  to  have  an  adjudication  made,  it  is 
competent  for  the  judge  to  say,  "I  am  so  satisfied  that  the 
debtor  is  readj  to  pay,  that  I  give  him  a  fortnight's  time  to 
do  so,"  that  time  being  afterwards  enlarged  to  a  month.  In 
my  opinion  there  was  no  ground  whatever  for  such  an  order, 
and  it  must  be  discharged.  The  case  must  go  back  to  the 
County  Court,  and  the  proceedings  must  be  continued  as 
if  no  such  order  had  been  made. 

Solicitors:  Messrs.  Beyfus&Beyfus;  Mr.  01  B.  HaUward. 


[Law  Reports,  18  Equity  Cases,  381.] 
C.J.B.,  June  8,  1874. 

*Ex  parte  Pabke.     In  re  Potter.  [381 

Landlord  and  •  Tenant — JRent — Distress — Tenants  in  Common — Attornment — Chatteh 
in  JoifU  Possession— Bankruptcy  Act,  1869  (82  dt  83  Vitt,  c,  71),  s,  84. 

Two  tenants  in  common  mortgaged  an  estate  to  secure  a  debt  which  they  jointly 
and  severally  covenanted  to  pay,  and  each  of  them  separately  attorned  tenant  to  the 
mortgagees  of  a  part  of  the  estate  of  which  they  were  jointlv  in  occupation,  at  a  rent 
equal  to  half  the  annual  interest  on  the  mortgage  debt.  Tne  mortgagors  were  part- 
ners in  the  business  of  brickmakers,  which  they  carried  on  upon  that  part  of  the 
estate  which  was  in  their  joint  occupation  : 

HMt  that  the  mortgagees  could  not  distnun  for  the  rent  upon  the  partnership 
property  which  was  on  the  estate. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Croydon  County  Court. 

By  a  deed  or  mortgage,  dated  the  29th  of  August,  1867, 
Henry  Potter  and  Wilham  Perrige  conveyed  certain  here- 
ditaments, to  which  they  were  entitled  in  undivided  moieties 
as  tenants  in  common,  to  C.  J.  Parke,  H.  Hutchings,  and 
Thomas  St.  Leger  Alcock,  in  fee,  by  way  of  mortgage  to  se- 
cure the  repayment  of  £2,000,  with  interest  at  6  per  cent, 
which  sum  was  expressed  to  be  lent  by  the  mortgagees  to  the 
mortgagors  jointly.  The  deed  contained  a  joint  and  several 
covenant  by  the  mortgagors  for  the  payment  of  the  £2,000 
with  interest,  and  also  tne  following  attornment:  "He  the 
said  Henry  Potter  doth  hereby  attorn  and  become  tenant 
from  year  to  year  to  the  said  C.  J.  Parke,  H.  Hutchings,  and 
T.  St.  Leger  Alcock,  their  heirs  and  assigns,  for  and  in  re- 
spect of  one  equal  undivided  moiety  of  such  parts  of  the 
premises  hereinoefore  expressed  to  be  hereby  granted  as  are 
mentioned  in  the  schedule  hereto  to  be  in  the  occupation  of 
the  said  Henry  Potter  and  William  Ferrige,  at  the  yearly 
rent  of  £50,  to  be  paid  by  equal  half  yearly  payments." 
There  was  a  similar  attornment  by  Ferrige  in  respect  of  the 
9  Eng.  Rep.         110 
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other  undivided  moiety  of  the  premises  in  the  occupation  of 
Potter  and  Ferrige,  at  a  similar  rent  of  £60. 

Potter  and  Ferrige  were  partners  in  the  business  of  brick- 
makers,  and  that  part  of  the  mortgaged  premises  which  was 
in  their  joint  occupation  was  used  by  them  for  the  purposes 
382]  01  their  trade.  The  *interest  on  the  mortgage  being 
in  arrear,  the  morteagees,  on  the  10th  of  February,  1874,  is- 
sued two  separate  distress  warrants  against  Potter  and  Fer- 
rige. The  warrant  against  Potter  authorized  and  required 
the  bailiff  "to  distram  the  goods  and  chattels  of  H.  Potter 
on  the  premises  in  the  possession  of  the  said  H.  Potter  and 
William  Ferrige,  situate  at  Sutton,  for  £300,  being  six  yeai-s' 
rent  due  to  us  dv  the  said  H.  Potter  for  his  one  equal  undi- 
vided moiety  of  the  said  premises  on  the  3l8t  December, 
1873,  and  to  proceed  thereon  for  the  recovery  of  the  said 
rent  as  the  law  directs."  The  warrant  against  Ferrige  was 
in  a  similar  form.  Under  these  two  warrants  the  bailiff 
seized  certain  bricks  and  machinery  which  were  the  joint 
property  of  Potter  and  Ferrige  as  partners.  On  the  13th  of 
February  Potter  and  Ferrige  were  adjudged  bankrupts.  On 
the  16th  of  February  the  goods  seized  were  appraised.  On 
the  17th  of  February,  on  the  application  of  a  receiver  ap- 
pointed in  the  bankruptcy  (who  afterwards  became  trustee), 
an  interim  injunction  was  granted  to  restrain  the  mortgagees 
from  proceeding  upon  their  distress,  and  this  injunction  was 
afterwards  made  perpetual,  the  judge  being  of  opinion  that 
the  mortgagees  were  only  entitled  to  a  qualified  right  of  dis- 
tress for  each  rent  on  the  goods  of  that  tenant  in  common 
out  of  whose  moiety  such  rent  was  reserved.  The  proceeds 
of  the  goods,  which  had  been  sold  by  arrangement,  were 
ordered  to  be  paid  to  the  trustee.     The  mortgagees  appealed. 

Mr.  Winslow,  Q.C.,  and  Mr.  Oswald^  for  the  appellants : 
In  Vi'Ti^' 5  Abridgment,  'Distress'  (*),  it  is  said:  ''If  there 
are  several  joint  tenants,  and  one  grants  a  rent-charge  out  of 
the  land,  the  grantee  may  distrain  the  cattle  of  the  grantor. 
But  he  cannot  distrain  the  cattle  of  the  other  joint  tenants. 
But  he  may  distrain  the  cattle  of  a  stranger  that  come  upon 
the  land."  To  the  last  proposition,  however,  is  added 
"  Queer e.^^  Bradhy  on  Distress  (*)  repeats  the  same  propo- 
sition. If  one  of  two  joint  tenants,  with  the  assent  of  the 
other,  makes  a  lease  of  the  whole  land,  it  is  a  good  demise 
by  both  :  Fm^' 5  Abridgment,  'Joint  Tenants' (').  A  for- 
tiori^ the  two  tenants  in  common  in  the  present  case  are 
bound,  each  having  granted  all  his  own  interest  in  the  land. 
383]  *The  presumption  is  that  each  of  two  partners  is  en- 

(>)  I.  26,  26,  27.  (')  2d  Ed.,  pp.   41,  76.  (»)  U.  4. 
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titled  to  a  moietjr  of  the  partnership  property.  If  they  are 
joint  tenants,  neither  of  them  can  say  that  the  property 
seized  nnder  the  distress  is  not  his  property;  and  we  are  en- 
titled to  say,  "Half  is  seized  for  vour  debt,  and  the  other 
half  for  yonr  partner's  debt."  If  they  are  in  the  position  of 
strangers  to  each  other,  then  of  course  we  can  seize  their 
goods  on  the  land.  The  partners,  being  privy  to  the  attorn- 
ments, chose  to  bring  the  partnership  property  on  the  land, 
and  they  cannot  complain  if  it  is  seized  under  a  distress  for 
rent.  Each  of  the  parties  to  the  deed  is  estopped  from  de- 
nying his  liability  to  the  rent  reserved  on  the  attornment  of 
the  other :  Cooper  v.  Fletcher  (*) ;  Morton  v.  Woods  (').  The 
intention  here  was  to  secure  the  payment  of  a  joint  debt,  for 
which  the  parties  inade  themselves  jointly  and  severally 
liable.  In  equity  they  are  tenants  of  the  goods  in  common, 
just  as  they  are  of  tne  land.  Kempe  v.  Cory  (')  does  not 
apply,  since  both  tenants  in  common  areparties  to  the  deed. 

Mr.  Benjamin^  Q.C.,  and  Mr.  E.  C.  Willis^  for  the  trus- 
tee :  Suppose  one  of  the  tenants  in  common  had  paid  his 
rent,  and  the  other  had  not,  what  could  the  appellants  have 
seized  under  a  distress  then  ?  A  distress  differs  from  a  seiz- 
ure under  a  writ  of  execution,  in  that  it  is  of  its  essence  that 
you  can  take  the  thing  seized  and  carry  it  away  :  In  re  Fan- 
shaw  (*).  It  is  clear  from  Kempe  v.  Vory^  that  where  there 
is  a  lease  by  a  joint  tenant  of  his  part,  the  cattle  of  the  other 
joint  tenant,  or  those  of  a  stranger  put  in  by  his  license,  are 
not  distrainable.  The  warrants  of  distress  in  the  present 
case  are  in  the  proper  form,  and  show  the  exact  extent  of 
the  right,  namely,  to  seize  the  property  of  the  person  against 
whom  it  is  issued.  The  only  authority  in  favor  of  the  ap- 
pellants is  the  dictum  in  Viner  as  to  the  cattle  of  a  stranger, 
and  for  that  there  is  no  authority.  If  the  appellants  are  to 
succeed,  it  will  be  because  they  can  seize,  not  the  goods,  but 
the  interest  of  each  partner  m  them.  Two  such  interests 
will  not  make  up  a  chattel. 

*Mr.  WinsloWj  in  reply:  If  one  of  the  tenants  in  [384 
common  had  paid  his  rent,  still,  as  he  was  privv  to  the  at- 
tornment by  the  other,  he  could  not  complam  if  his  goods 
were  seized  under  a  distress.  The  principle  of  what  is  said 
by  Viner,  as  to  the  lease  of  one  joint  tenant  with  the  assent 
of  the  other  binding  both,  applies  to  this  case.  There  is  no 
difference  between  joint  tenants  and  tenants  in  common 
with  regard  to  the  possession  and  manner  of  taking  the 

(»)  6  B.  A  S.,  464.  (')  2  Vent.,  227,  288. 

CO  Law  Rep.,  3  Q.  B.,  668;  Ibid.,  4        (*)  Law  Rep.,  11  Eq.,  616. 
Q.  B.,  293. 
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grofits  of  the  land  :  PvUen  v.  Palmer  (*).  No  injastice  can 
e  done ;  the  objection  is  a  purely  technical  one  ;  the  object 
of  the  attornments  was  to  enable  the  joint  assets  to  be  ap- 
plied in  paying  the  joint  debt.  Pinhorn  v.  Souster  (")  shows 
that  a  stranger's  goods  could  be  seized  under  such  an 
attornment. 

Sir  James  Bacon,  C.J.:  A  more  ridiculously  technical 
case  than  this  can  hardly  be  conceived  at  the  present  day. 
If  I  may  use  the  word  "ridiculous"  with  regard  to  any 
point  of  law  which  is  merely  technical ;  but  it  is  a  most 
purely  technical  point.  If  I  could  introduce  into  my  decis- 
ion, or  if  I  could  enter  into  the  contemplation  of,  wnat  are 
called  equitable  principles,  or  principles  of  common  justice 
and  common  sense,  I  snould  have  no  hesitation  whatever  in 
saying  that  both  these  distresses  were  perfectly  good  dis- 
tresses upon  the  chattels  which  were  taKen.  ;6ut  the  law 
forbids  me ;  the  contract  and  the  conduct  of  the  parties  pr« 
vent  me  from  saying  so. 

Each  attornment  constituted  the  relation  of  landlord  and 
tenant  between  one  of  the  mortgagors  and  the  mortgagees  as 
to  on«  undivided  moiety  of  the  premises  comprised  in  the 
mortgage  deed,  and  the  right  of  distress  is  a  consequence  of 
the  attornment.  The  right  of  distress  is  (to  take  the  case  of 
Potter)  to  distrain  upon  all  or  any  of  the  chattels  of  Potter 
that  can  be  found  upon  the  land,  and  to  take  them,  without 
process,  without  authority,  other  than  that  which  the  deed 
and  the  law  gives  to  the  distrainor,  and  to  carry  them  away. 
I  do  not  say  that  the  power  of  carrying  them'away  is  con- 
clusive of  this  case,  but  he  has  a  right  to  lay  hands  upon  the 
chattels.  Now  I  should  like  to  know  how  it  can  be  said  that, 
in  exercising  his  right  to  distrain  upon  the  goods  of  Potter, 
385]  he  could  *take  away  a  brick  in  which  at  law  Potter 
and  Ferrige  are  jointly  interested,  and  in  which,  in  equity, 
Potter  may  have  no  interest  whatever  ;  because,  if  it  be  joint 
property,  first  of  all  it  is  subiect  to  the  payment  of  the  joint 
debts,  and,  until  the  partnership  obligations  have  been  satis- 
fied, nobody  can  say  what  is  the  interest  of  either  partner 
in  the  chattels ;  so  that,  practically,  not  only  you  cannot 
point  to  any  one  of  these  chattels  and  say  it  belongs  to  Pot- 
ter, but  you  cannot  even  satisfy  yourself  that  he  really  has 
such  an  interest  in  it  as  would  make  it  liable  to  the  debt  due 
to  the  landlord. 

The  authorities  which  have  been  referred  to  do  not,  in  my 
opinion,  in  the  slightest  degree  touch  this  case,  except  that 
dictum  upon  whicn  Mr.  Winslowvery  properly  relied,  that 

(»)  8  Salk.,  206.  *    0*^8  Ex.,  763. 
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cattle  of  a  stranser  being  upon  land  which  is  held  in  joint 
tenancy  may  be  distrained  for  rent  due  from  one  of  the  joint 
tenants.  1  cannot  follow  that  dictum.  Before  I  could 
adopt  it  as  an  exposition  of  the  law  I  must  find  it  dis- 
tinctly stated,  and  nave  the  authority  of  some  decided  case 
for  it.  I  can  see  reasons  against  it.  For  the  stranger,  the 
owner  of  the  beast  which  the  landlord  wanted  to  distrain, 
would  say,  "  You  cannot  say  that  my  beast  is  upon  Potter's 
land ;  show  me  which  is  Potter's  land.  It  is  no  more  one 
inch  or  one  yard  of  this  field  than  another,  and  the  onus  is 
upon  you  to  show  that  this  beast,  of  which  you  want  to 
possess  yourself  in  order  to  pay  Potter's  debt,  is  upon  Pot- 
ter's land,  for  it  is  only  upon  that  condition  that  you  can 
take  it."  That  would  be  utterly  impossible.  The  contract 
between  the  parties,  and  the  Law  which  follows  upon  the 
contract,  give  the  landlord  a  right  to  take  everything  upon 
the  entire  estate  which  belongs  to  Potter.  He  may  roam 
over  the  whole  of  the  joint  estate,  and  if  he  can  find  a  horse, 
a  sheep,  or  any  other  chattel  with  regard  to  which  the  title 
of  Potter  can  be  plainly  made  out,  he  has  a  right  to  take  it. 

It  is  a  totally  different  question  whether  he  nas  a  right  to 
take  chattels  in  which  Potter,  if  he  has  any  interest,  cannot 
have  more  than  half  at  the  most.  It  would  be  directly 
against  the  contract,  and  it  would  be  directly  against  the 
law,  to  say  that  this  creditor  may  come  in  and  take  another 
man's  property  to  pay  Potter's  debt. 

I  do  not  in  the  least  forget  that  it  is  in  a  certain  sense  a 
joint  debt ;  there  are  the  two  rents,  both  of  the  mortgagors 
owe  a  debt,  *and  the  property  belongs  to  both  of  [386 
them  in  some  sense  or  anotner.  But  I  cannot  resort  to  that 
consideration  for  the  purpose  of  deciding  the  present  ques- 
tion. I  must  treat  these  debts  as  if  they  were  totally  and 
entirely  distinct  and  apart,  and  every  reason  which  I  have 
been  considering  why  tne  mortgagees  cannot  distrain  as  re- 
gards Potter's  debts  on  anything  but  Potter's  separate  estate 
or  chattels  applies  also  to  Ferrige.  You  can  do  no  more 
in  the  one  ease  than  in  the  other.  The  landlord  had  a  right, 
as  I  have  said,  to  lay  his  hands  upon  and  to  remove  every- 
thing that  was  Potter's,  that  is  to  say,  everything  that  Pot- 
ter could  remove.  But  Potter  could  with  no  justice  remove 
these  bricks.  They  were  partnership  property,  and  he  could 
not  take  them  away;  if  he  did  so  he  would  be  doing  a  wrong 
thing,  for  his  position  as  partner  would  not  give  him  any 
right  so  to  deal  with  them. 

The  distress  must  be.  limited  to  chattels  which  belonged  to 
Potter  and  Ferrige  respectively,  and  in  seizing  these  bricks 
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I  think  the  mortgagees  have  exceeded  the  right  of  a  land- 
lord to  distrain  the  chattels  of  a  tenant  in  common  of  the 
lands  in  question.    He  may  take  everything  he  can  find  be- 
longing to  the  person  against  whom  each  warrant  is  issued. 
If  he  can  find  a  brick  that  belongs  to  Potter  he  may  take  it ; 
but  if  he  tries  to  take  a  brick  in  which  there  is  any  joint 
ownership,  he  exceeds  his  legal  right.     He  must  not  take 
anything  that  belongs  to  Ferrige,  and  he  cannot  take  the 
;  oint  property  without  taking  something  that  does  belong  to 
^'errige.     I  come  to  this  conclusion  reluctantly,  because  it 
:  s  directly  against  the  common  sense  and  justice  of  the  case ; 
)ut  as  I  feel  satisfied  it  is  accordiu]^  to  law,  I  have  no  option 
mt  so  to  decide.     I  am  of  opinion  that  the  order  oi  the 
learned  judge  of  the  County  Court  must  be  affirmed. 
Mr.  Berijamin :  The  appeal  wiU  be  dismissed  with  costs  t 
Sir  James  Bacon,  C.J.:  I  think  it  is  a  case  in  which  I 
ought  not  to  dismiss  the  appeal  with  costs,  for  the  question 
was  worthy  of  consideration,  worthy  of  the  learned  argu- 
ments which  I  have  heard  from  Mr.  Winslow  and  Mr.  Ben- 
jamin, and  I  think  in  all  fairness  there  should  not  be  any 
order  as  to  costs. 

Solicitors :  Messrs.  ChaurvtreU  &  Pollock;  Mr.  TFl  JFosier. 
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ACCEPTANCE. 
Bee  Frauds,  Statute  of,  727. 

HOETGAGK,  94. 


ACCOUNT. 
See  Trust  amd  Trubtsks,  868. 

ACKNOWLEDGMENT  OF  DEED. 

1.  The  affidavit  Terifying  the  certificate  of 
an  acknowledgment  taken  by  special 
commissioners  in  the  East  Inmes  left  a 
blank  for  the  place  of  abode  of  one  of 
the  commissioners ;  bat,  as  the  affidavit 
stated  that  he  was  "  the  other  commis- 
sioner in  the  said  certificate  mentioned,'' 
the  conrt  aUuwed  it  to  pass. 

The  affidavit  was  not  tigned  by  the 
deponent  The  jurat,  however,  stated 
that  it  was  sworn  before  a  mamtrate 
and  justice  of  the  peace  (who  mily  de- 
scribed his  office  or  authority)  by  the 
deponent: 

Heldy — upon  the  authority  of  Re  Eady 
(6  Dowl.  615)  and  Reg.  Gen.  Hilary 
Term,  1868, — ^that  the  defect  was  cured. 
MatUr  of  Hwoard.  486,  448  hoU, 


ADJOURNMENT. 
See  Crimdial  Law,  828. 

ADMIRALTY. 

1.  When  the  employment  of  a  pilot  is 
within  the  provisions  of  s.  189  of  the 
Mersey  Docks  Consolidation  Act,  1868, 
such  employment  is  compulsory. 


2.  The  object  of  the  master,  when  the  ves 
sal  left  the  dock,  was  to  get  to  Aea  as 
iBOon  as  he  could,  and  he  arranged  with 
the  pilot  that  the  vessel  should  anchor 
in  the  Mersey  for  the  night,  but  should 

fo  so  far  on  the  way  as  would  enable 
er  to  cross  the  bar  on  the  next  morn- 
ing's tide  : 

Hdd^  that  the  ship  was  proceeding 
to  sea  within  the  meaning  of  s.  189  at 
the  time  she  left  the  dock,  and  that  the 
anchoring  was  not  a  discontinuance  of 
her  progress  to  the  sea,  but  an  act 
proper  and  reasonable  to  be  done  in 
the  course  of  it 

3.  The  lS8th  section  of  the  act  does  not 
relate  to  the  giving  of  extra  remunera- 
tion to  those  pilots  only  who  are  volun- 
tarily engaged. 

4.  It  may  happen  that  a  pilot  who  is  com- 
pulsorily  engaged  under  the  189th  sec- 
tion of  the  act  Dy  a  ship  proceeding  to 
sea,  may,  by  the  ship's  aetention  in  the 
river,  bNecome  entitled  to  extra  remune- 
ration under  the  188th  section.  Wood 
V.  SmWi.  '  256 

6.  Where  a  petition  on  protest  is  filed  on 
the  grouna  of  want  of  jurisdiction,  be- 
fore the  plaintiffs  petition  setting  forth 
the  particulars  of  his  damage,  the  peti- 
tion on  protest  ought  to  state  the  facts 
which  show  want  of  jurisdiction. 

6.  The  general  words  of  clause  6  of  the 
Admiralty  Court  Act,  1861,  "  any 
claim  ...  for  any  breach  of  contract 
on  the  part  of  the  owner,  Ac,  of  the 
ship"  have  relation  to  the  contract  in 
the  bill  of  lading. 

7.  Where  the  parties  contemplated  that 
the  goods  would,  or  at  least  might,  be 
carried  into  and  delivered  in  an  Eng- 
lish port,  and  it  was  so  provided  by  the 
bill  of  lading  signed  by  the  master  at 
Rangoon,  in  pursuance  of  a  charter- 
party  made  in  England,  and  the  master 
in  fact  put  into  an  English  port  for  or- 
ders in  part  fufilment  of  the  contract  of 
carriage ;  the  jurisdiction,  at  least  in  re- 
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Bpect  of  then  existing  caoBes  of  suit, 
arose  when  the  goods  were  so  carried 
into  port,  and  was  not  taken  away  by 
the  ship  being  subsequently  sent  to  a 
foreign  port  to  be  discharged. 

8.  The  6th  section  of  the  Admiralty  Ck>iiTt 
Act,  1861,  does  not  confer  a  maritime 
lien.  It  only  gives  to  the  Court  of  Ad- 
miralty jurisdiction  to  entertain  a  snit 
either  in  penonam  or  in  rem  by  arrest 
of  the  ship  whenever  it  comes  within 
reach  of  process.  The  arrest  cannot 
avail  against  any  valid  charge  on  the 
ship,  nor  against  a  bona  fde  pur- 
chaiBer. 

9.  The  Admiralty  Court  Act,  1861,  being 
intended  to  remedy  a  grievance,  by  am- 
plifying the  iurismction  of  the  English 
Court  of  Admiralty,  ought  to  be  con- 
strued liberally,  so  as  to  afford  the  ut- 
most relief  which  the  fair  meaning  of 
its  language  will  allow.  Dapueto  v. 
WyliU,  264 

10.  A  charterparty  was  entered  into  in 
London  on  the  17th  of  June,  1872,  be- 
tween plaintiff,  as  master  of  a  ship  ly- 
ing at  London,  and  R.  B.  L.,  a  ship- 
broker,  to  carry  407  tons  of  iron  from 
H.  to  G.,  at  freight  of  7s.  3d.  per  ton. 
Freight  to  be  paid  in  London  on  sign- 
ing bills  of  lading,  the  owner  or  master 
to  have  an  absolute  lien  for  freight 
On  the  following  day  L.  chartered  the 
ship  to  the  defendant  at  8$.  per  ton  for 
the  same  amount  of  iron.  The  charter 
contiuned  similar  clauses  as  to  freight 
and  lien,  and  the  following  clause  at  the 
end :  *'  The  brokerage  of  6  per  cent,  is 
due  on  the  execution  of  this  charter  to 
R.  B.  L.,  by  whom  the  vessel  is  to  be 
entered  and  cleared  at  the  port  of  load- 
ing." Thongh  the  defendant  thought 
he  was  treating  with  L.  as  broker  for 
the  ship,  L.  had  no  authority  in  fact  to 
act  as  broker  for  the  plaintiff,  or  to  re- 
ceive the  freight ;  and  neither  plaintiff 
nor  defendant  knew  of  the  charter  en- 
tered into  by  the  other.  The  cargo 
having  been  put  on  board  by  defendant, 
the  master  signed  bills  of  lading  making 
it  deliverable  to  consignees  or  assigns, 
"  they  paying  freight  for  the  said  gw>ds 
as  per  charterparty."  The  plaintiff  did 
not  demand  tne  freight  on  signing  the 
bills  of  lading.  The  carso  was  duly  de- 
livered at  the  port  of  discharge;  and 
in  the  mean  time  L.  obtained  payment 
of  the  freight  of  S<.  per  ton  from  defen- 


dant, and  afterwards  stopped  payment, 
leaving  the  7<.  8di  per  ton  unpaid  to 
plaintm.  The  pluntiff  having  aued  de- 
fendant for  the  7«.  Sd.  per  ton  for  the 
carriage  of  the  iron : 

Held,  that  the  plaintiff  could  not  re- 
cover :  for  that  tne  pliuntiff  and  deiien- 
dant  never  were  ad  idems  and  consi»- 
quently  there  was  no  express  contract 
between  them;  and  that,  under  the 
circumstances,  no  contract  to  pay  rea- 
sonable freight  for  the  carriage  coold 
be  implied  on  the  shipment  of  the  goods. 
Smidi  V.  Tiden.  S7V 

11.  Where  the  owner  of  a  ship  had  an 
agent  at  the  port  where  she  was  lying, 
authorized  and  ready  to  supply  the 
ship's  reouirements : 

Ileld.  mat  the  master  had  no  implied 
authority  to  pledge  the  owner's  credit  at 
such  port  for  necessaries  supplied  for 
the  ship's  use.     Ounn  v.  BoherU.    422 

12.  Goods  were  shipped  under  a  bp  of 
lading  in  these  terms:  "Shipped  in 
good  order  and  condition  by  Petroco- 
chino  Brothers,  of  Calcotta,  in  the 
steamer  Zeno,  bound  for  London,  sixty- 
nine  bales  of  hides,  being  marked  and 
numbered  as  per  mai^n,  and  to  be  de- 
livered in  the  like  good  order  and  con- 
dition from  the  ship's  deck,  wA^re  Ae 
Bhifft  responsibility  shall  cease,  at  the 
aforesaid  port  of  London,"  4fec.,  "oa 
payment  of  freight,"  Ae. 

On  her  arrival  in  London  the  Zeno 
went  into  the  Victoria  Docks,  and  no- 
tice was  given  to  the  consignees  that 
she  was  ready  to  unload.  The  costom 
of  the  Victoria  Docks  as  to  the  nnload- 
inff  of  steamers  was  proved  to  be  as 
foUows:  The  goods  are  taken  from  the 
deck  of  the  vessel  by  the  company's 
servants  and  placed  on  the  do<^  9i>*y» 
or,  if  perishable,  under  sheds,  and,  if  the 
consignee  or  his  agent  does  not  appear 
to  claim  them  within  twenty-foar  hours, 
they  are  warehoused  by  t&e  company. 
If  the  consignee  or  his  agent  sends  a 
lighter,  they  are  put  into  the  lighter 
from  the  quay  by  the  servants  of  the 
company,  llie  expenses  of  landing 
the  goods  and  putting  them  into  light- 
ers are  paid  by  the  shipowner,  bat  if 
the  roods  are  warehoused,  this  is  done 
at  Uie  expense  of  the  owner  of  the 
goods. 

Within  the  proper  time  the  consignees 
of  the  sixty-nine  bales  sent  a  l^ter 
for  them.    The  whole  sixty-nine 


INDEX 


881 


proved  to  haye  been  landed  by  the  com- 
pany's aervantsand  placed  on  the  quay ; 
bat  the  eyidenoe  iailed  to  satisfy  the 
jury  that  more  than  sixty-eight  were 
put  into  the  lighter.  The  oSier  bale 
was  neyer  traced : 

Hdd^  that  the  shipowner  was  not  re- 
sponsible for  the  missing  bale.  Fftro- 
cochimo  y.  BoU,  448 


ADVERSE  POSSESSION. 
gM  LnoTAnoNa,  Skatutb  of,  882. 


AFFIDAVIT. 

1,  When  omission  of  affiant  or  officer  to 
sign  yitUtee.  486,  448  note 


AOENT. 

Sm  CazmNAL  Law,  505. 
DnsoToas,  64. 
OrnoEE,  1, 14  note,  64. 
Pbinoifal  and  Aqimt. 


AGBEEMEirr. 

1.  A  contractor  does  not  agree  that  work 
may  be  done  according  to  plan  of  en- 
gineer.    Thtym  y.  C%  of  London,  476 

See  Admibaltt,  879. 
Frauds^  Statoti  or. 


AIR. 
See  LiOBT,  669. 

ANIMALS. 

1.  A  match  took  place  between  the  owners 
of  two  dogs  as  to  which  could  kill  the 
greatest  nnmber  of  rabbits  by  nmning 
after  them.  The  match  took  place  in  a 
field  containing  an  area  of  three  acres, 

9  Eng.  Rep.  Ill 


walled  in  so  that  the  rabbits  oonld  not 
escape: 

Held,  That  this  was  not  baiting  ani- 
mals  within  the  meaning  of  12  <k  18 
Vict.  0.  92,  s.  8.    Pttts  y.  Millar.     841 


AHinnTT. 
See  Trust  and  Trustees,  647. 


APPEAL. 

1.  When  point  is  waiyed  in  the  conrt  be- 
low it  cannot  be  insisted  upon  on  ap- 
peal   SiUiardY.Mffe.  27 

See  WAiyRR,  202. 


APPODTTMENT. 

See  Married  WoiOBir,  616. 
Wnx,  629. 


APPORTIONMEirr. 

1.  Bequest  of  stock  in  a  canal  company 
to  trustees  to  pay  the  diyidends  to  the 
testator's  wife  for  life,  and  afterwards 
to  fall  into  the  residue : 

Bdd,  that  the  dividends  were  appor- 
tionable.    FoUock  y.  FoUoek.  840 


ARBITRATION. 

1.  Where  nnder  an  agreement^  legiala- 
tively  confirmed,  the  parties  were  l^nnd 
to  settle  by  arbitration  all  differences 
that  might  arise  between  them  as  to 
the  meaning  and  effect  of  the  agree- 
ment, or  as  to  the  mode  of  carrying  it 
out,  it  was  luld  by  the  House  that  the 
jurisdiction  of  the  courts  was,  by  this 
agreement,  excluded,  and  that  all  dis- 

Eutes  arising  under  it  must  be  settled 
y  arbitratioo. 

Fer   the   Lord   Chamceixor:      We 
have  here  no  room  for  the  application 
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of  the  doctrine  u  to  Yolimt«ry  agree- 
mentt;  but  hftve  simply  to  ooiuider 
the  case  arisiiig  upon  an  act  of  Parlia- 
ment, fordnr  the  parties  to  hAve  thdr 
disputee  aetfled,  not  by  the  onUnarr 
tribonalB  of  the  country,  but  by  arbi- 
tration. CfaUdonian,  e(c„  v.  Qremiock, 
etc.  191 


ASSENT  TO  TERMS  OF  CONTRACT, 
Se$  AD]a«Ai.TT,  879, 

ASSETS. 
Ste  Mamhalltwo  Absitb,  658, 


ASSIGNMENT. 

1.  A.  Issned  an  attachment  out  of  the 
Lord  Mayor's  Court  M;ain8t  B.  as  gar- 
nishee, and  C.  (a  native  Indian  mer- 
chant of  Madras^  as  defendant,  thereby 
attaching  for  a  debt  due  to  A.,  and  oon- 
tracted  m  this  country,  a  fund  belong- 
ing to  C.  in  the  hands  of  B.  aJs 
attachment  was  defeated  by  a  prior 
Attachment  issued  by  D.  for  an  alleged 
debt  due  from  C,  on  which  judsnnent 
was  obtained  in  the  Lord  Mayor^s  Court 

The  fond  haying  been  transferred 
from  the  Lord  Mayor's  into  this  court : 

BM,  that  as  D.  had  fuled  on  the 
evidence  to  establish  the  validity  of 
his  alleged  debt,  his  attachment  was 
firaadnlent,  and  the  judgment  baaed 
thereon  inoperative,  so  that  this  court 
had  JurisdictioQ  to  order  payment  to 
A.  out  of  the  fund  in  court  of  the 
lunount  of  his  debt,  with  interest  from 
the  date  of  his  attachment  in  the  May- 
or's Court, 

9,  B.  having  a  ftmdin  his  hands  belong- 
ingtoC: 

^eld,  that  n  bill  of  exchange  drawn 
hj  C.  on  B.  for  the  es^act  amount  of  the 
Amd  was  not  an  equitable  assignment, 
ahmiY.i)uB^min.  808 

S^  3a.|.  OF  LADmq,  276. 
DisTAKSs,  496. 
X4ANOLOBD  AND  Tenant,  464. 


ATTACHMENT. 
See  AssieNifBHT,  808. 

ATTORNEY. 
See  CsnqNAL  Law,  50S. 

ATTORNEY  AND  COUNSEL. 
See  Mo&raAflB,  94, 114  mie. 


BAILEE. 
See  Cbdonal  Law,  606. 


BANKRUPTCY. 

1.  The  sheriff  having  sdsed  the  goods  of 
a  trader  debtor  under  an  execution  for 
more  than  £60,  the  debtor,  before  sale, 
paid  him  on  the  18th  of  November  and 
the  2l8t  of  November,  two  sums  of 
£100  and  £82  respectively,  on  acooont 
of  the  debt.  The  judgment  creditoirB 
knew  of  and  assented  to  the  payments. 
The  debtor,  on  the  24th  of  November, 
filed  a  petition  for  liquidation,  and  a 
restraining  order  was  served  on  the 
sheriff,  who  continued  to  hold  the  soma 
so  paid  on  account.  Subsequently,  om 
the  20th  of  December,  trustees  were 
appointed,  who  claimed  the  £182 : 

Ileldf  that  the  judgment  creditors, 
having  assented  to  the  payments,  were 
entitlra  to  the  money  as  against  the 
trustees.     Stock  v.  HoUand.  460 

2.  An  execution  levied  by  seixure  and  sale 
of  a  trader's  goods  for  a  debt  exceeding 
£60,  although  an  act  of  bankruptcy,  la 
not  for  that  reason  necessarily  a  void 
proceeding ;  and  if  the  execution  cred- 
itor  had  no  notice  of  a  prior  act  of 
bankruptcy,  and  no  notice  of  a  petition 
for  adjudication  is  given  to  the  sheriff 
under  the  87th  section  of  the  Bankruptcy 
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Act,  1869,  within  fourteen  days  after 
the  qale,  the  execution  creditor  ia  enti- 
tled to  the  proceeds  of  the  sale  notwith- 
standing a  supervening  bankruptcy. 

8.  The  Bheri£f  may  make  a  valid  sale  by 
private  contract  of  goods  seized  nnder 
an  execution,  to  the  execution  creditor. 

4.  If  the  sheriff  sells  goods  seized  under 
the  same  writ  on  different  days,  all  the 
sales  will  be  considered  one  transaction. 
Matter  of  Villars.  681 

6.  After  a  buikruptcy  petition  has  been 
presented,  and  before  adjudication,  the 
petitioning  creditor  is  not  bound  to  ac- 
cept payment,  although,  tembUf  he  is  at 
liberty  to  do  so,  but  is  entitled  to  insist 
upon  an  acyudicaUon  on  proving  his 
debt  and  the  commission  of  an  act  of 
bankruptcy;  and  this  as  well  in  the 
case  of  an  act  of  bankruptcy  under  a 
debtor's  summons  as  in  any  other. 
Matter  of  Bom.  868 


BILL  OF  EXCHANGE. 
See  Pbotbbt,  868. 

BILL  OF  LADING. 

i.  A.,  a  merchant  in  London  and  in  Hong 
Eong,  purchased  goods  for  shipment 
from  B.,  and  paid  for  them  by  Ms  ac- 
ceptance of  B.  B  draft  against  the  ship- 
ment, on  the  terms  that  A.  should  send 
them  to  his  firm  at  Hong  Kong,  and 
that  the  proceeds  should  be  remitted 
to  A.  in  bills  specially  to  meet  such  ac- 
ceptance. 

A.'s  firm  at  Hong  Kong  owed  a  laige 
sum  to  C,  and  were  nnder  engagement 
to  secure  ^e  debt  by  deposiSng  ship- 
ping documents  with  nim.  Beins 
threatened  by  C.  with  immediate  l^giS 
prooeedinffs,  they  promised  him  that  if 
ne  would  forbear  to  take  such  proceed- 
ing, and  would  release  them  from  their 
oUigation  to  deposit  shipping  docu- 
ments, thev  would  deposit  with  him  a 
bill  <k  lading  for  goods  of  a  certain 
value,  upon  ue  understanding  that  the 
bill  of  ladinff ,  or  the  goods  represented 
thermn,  shomd  be  returned  to  tnem  upon 
payment  of  a  sum  equivalent  to  the 


value  thereof.  The  bill  of  lading  of 
the  goods  purchased  from  B.  was  ao- 
cordingly  indorsed  to  C,  who  had  no 
knowledge  of  the  terms  made  with  B., 
and  it  was  returned  by  C.  according  to 
agreement,  on  receipt  of  an  equivuent 
sum: 

Meld  (reversing  the  judgment  of  the 
Supreme  Court  of  Hong  Kong),  that 
C.  by  such  forbearance  and  release 
save  valuable  consideration;  that  the 
kgal  interest  in  the  goods  passed  by 
the  indorsement  of  the  bill  of  lading, 
and  that  B.  could  not  enforce  his  claim 
against  the  proceeds  of  sale  received 
by  C.  in  respect  thereof.  Bank  of  In- 
dia V.  Henderton.  275 

Ste  Admiealtt,  264,  448. 


BILLS  OF  SALE. 
See  Cbattel  MoaTOAai,  657. 


BONA  FIDK 

1.  What  is  sufficient  to  put  aporchaser  or 
party  making  a  payment  on  inquiry  so 
ne  is  not  bona  Jiae  such,  when  notice  of 
certain  papers  is  of  their  contents,  to 
what  extent  a  bofta  fide  purchaser  ia 
protected,  when  payment  to  agent  good 
and  when  not,  and  what  is  simicient  to 
prevent  beooming.  114  mxU^ 

See  Bill  or  Ladino,  276. 
Damages,  116,  164  iioto. 
MoRTQAOB,  94,  114  note, 
PaxsuiipnoN,  226,  266  note. 


BONA  FIDE  PUBCHASER 

.  In  1866,  A.  and  B.,  being  trustees  of 
£7,000,  invested  it  on  mortgage  of  free- 
holds, of  which  C.  was  owner.  The 
mortgage  was  negotiated  by  B.,  who 
was  a  solicitor,  and  had  for  some  time 
been  engaged  in  various  transactiona 
with  C.  and  acted  for  him  profession- 
ally. The  business  arrangements  of 
the  trust,  including  payment  of  the  ln« 
oome  to  the  eeetm  que  tnut,  were  car- 
ried on  by  B.,  no  active  part  being 
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Uken  by  A.,  who  was  a  clergyman, 
and  frequently  abaent  abroad  for  his 
health.  In  1869,  0.,  with  the  knowl- 
ed§^  and  aathorizaiion  of  B.,  but 
without  the  knowledge  of  A.,  sold  a 

ron  of  the  mortgiml  property  to 
Upon  this  sale  aQ  notice  of  the 
mortgage  was  suppressed.  The  title 
deeds  were  handed  to  D.,  and  the  pur- 
chase-money, £8,000,  was  received  by 
B.,  who  gave  C.  a  receipt  **  for  self  and 
oo-tmstee,"  promising  to  obtain  A/s 
execution  of  a  reconveyance  on  his  re- 
turn to  England.  In  1 870  0.  contracted 
to  sell  a  fiffther  portion  of  the  property 
to  £.,  and  in  the  course  of  the  transac- 
tion, on  pressing  for  a  reconveyance, 
was  informed  by  B.,  that  he  had  mis- 
appropriated tlie  £8,000.  Upon  the 
representation  that  C.  had  succeeded  in 
selling  portions  of  the  mortgaged  prop- 
erties fer  £4,500,  A.,  who  was  v^nolly 
ignorant  of  the  real  state  of  the  case, 
was  induced  by  B.  to  execute^l,  a  con- 
veyance by  direction  of  C.  to  £.,  as 
purchaser  for  £1,500;  and,  2,  a  recon- 
veyance to  C,  in  consideration  of  an 
alleged  payment  of  £8,000,  of  the^  por- 
tions already  sold  to  D.  (to  enable  C, 
as  it  appeared,  to  convey  this  portion 
separately  to  a  purchaser). 

Upon  receiving  the  reconveyance,  G. 
executed  the  conveyance  and  completed 
the  sale  to  E.,  and  the  purchase-money 
(£1,600)  was  handed  over  to  B.,  who 
shortly  afterwards  absconded  with  the 
mortfi^age  deed  in  his  possession : 

ff^f  (a),  that  A.  was  entitled  to 
have  the  reconveyance  of  1870  can- 
celled as  obtained  by  fraud ;  and,  (6), 
that  the  estate  supposed  to  have  been 
acquired  by  C.  under  such  reconveyance 
havinfi^  been  destroyed,  there  had  been 
no  subsequent  acquisition  of  title  by  C. 
so  as  to  perfect  against  A.,  by  estop- 
pel, the  aefective  title  which  D.  ac- 
quired under  his  purchase  firom  C.  in 
1859. 

2.  Held^  also,  that  the  relief  sought  against 
D.  being  to  compel  him  to  radeem  A.'s 
prior  mortgage,  or  in  default  to  stand 
foreclosed,  the  doctrine  that  the  court 
will  not  interfere  as  against  purchasers 
for  value  without  notice,  did  not  apply : 
and  that  upon  the  failure  of  D.  to  re- 
deem, A.  was  entitled  to  realize  his 
security  (except  as  to  the  part  sold  to 
£.  against  whom  the  bill  was  dismissed) 
by  a  sale,  and  to  have  the  tide  deeds 
in  Uie  possession  of  D.  delivered  up. 


3.  Secondary  evidence  of  the  mortgag« 
deed  of  1869  under  the  drcumetanoes 
admitted.    HeeUhr.  Creohdc,  7M 


BREACH. 
See  GovBfAar,  449. 


BROEERa 

1.  By  the  usaffc  of  the  London  Stock  Ex- 
change stockbrokers  who  have  entered 
into  contracts  for  the  purchase  of  stock 
are,  in  the  event  of  the  insolvency  of 
their  principal,  justified  in  immedii^y 
selling  the  stock.  A  principal  is  in- 
solvent within  the  meaning  of  this  rule 
when  he  is  unable  to  pay  nis  debts  in 
the  ordinary  course  of  ousiness. 

2.  In  eauity  an  agent  is  entitled  to  be  in- 
demnified against  liability,  as  well  as 
loss,  incurred  on  behalf  of  the  prin- 
cipal. 

8.  Messrs.  C,  brokers  on  the  London 
Stock  Exchange,  on  behalf  of  Sir  R.  H., 
entered  into  contracts  for  the  purchase 
of  stocks  to  be  completed  on  the  16th 
of  July,  1870.  On  the  12th  of  July 
they  wrote  to  Sir  R.  H.  to  the  efieci 
that  unless  he  paid  them  on  the  16th  a 
balance  (which  consisted  of  the  differ- 
ence between  the  contract  price  of  the 
stock  and  the  value  thereof  at  the  mar- 
ket price  of  the  day)  owinc  to  them 
from  him  they  would  be  defiaolters; 
but  that  if  such  payment  were  made, 
they  would  seU  or  continue  the  stocks, 
as  he  thought  fit  Sir  R.  H.  promised 
to  pay,  and  directed  them4o  deal  with 
the  stocks  as  they  thought  best^  and 
they  sold  part  and  continued  part.  Sir 
R.  H.  did  not  pay  on  the  16th,  but  shot 
himself;  on  the  next  day  a  bank  of 
which  he  was  a  partner  stopped  pay- 
ment, and  on  the  19th  he  died.  On  the 
16th  Messrs.  0.  were  (solely  by  reason 
of  Sir  R.  H.'8  failure  to  pay  them)  d» 
dared  defaulters  on  the  Stock  Ex- 
change, and  ceased  to  be  members  of 
that  body,  and,  in  accordance  with 
the  rules,  all  their  transactions  for  Sir 
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B.  H.  were  oloeed,  and  all  the  stocks 
thev  had  continued  for  Sir  B.  H.  were 
sola  at  the  price  of  the  day.  In  con- 
seqnence  of  the  value  of  the  stocks  hay- 
ing fallen,  the  balance  appearing  to  be 
due  to  them  from  Sir  K.  H.  was  thus 
largely  increased.  The  stocks  after- 
wards continued  to  faU  in  value. 
Messrs.  0.  afterwards  paid  6t.  8dL  in 
the  pound  on  their  Stock  Exchange 
debts,  and  were  readmitted  as  members 
of  the  Stock  Exchange : 

Seld,  that  the  sale  was  justifiable, 
both  under  the  usage  of  the  Stock  Ex- 
change (which  entitles  a  broker  to  sell 
upon  his  principal  becoming  insolvent) 
and  also  because  the  continuation  was 
only  eflfected  on  the  representation  of 
Sir  R.  H.  that  he  would  pay  on  the 
16th: 

4.  ffeld,  also,  that  although  Messrs.  G. 
had  not  paid  their  debts  in  fiiU,  they 
were  entitled  to  prove  against  Sir  R. 
H.'s  estate  for  the  increased  balance 
appearing  due  to  them  after  the  sales 
were  effected.     Laeetf  v.  JBill.  129 


CARRIERS. 

1.  Goods  contained  in  several  packages 
were  delivered  to  a  railway  company 
at  Chester  to  be  carried  to  Halifax,  un- 
der a  contract  note  which  expressed 
that  they  were  to  be  carried  "at  own- 
er^s  risk."  Several  of  the  packages 
were  delayed,  through  the  negligence 
of  the  company,  for,  as  the  jury  round, 
an  unreasonable  time,  and  their  con- 
tents were  in  consequence  damaged : 

Sdd, — ^upon  the  authority  of  Robin- 
8<m  V.  Great  Wutem  Ry,  C&.  (36  L,  J. 
(C.P.),  123),— that  the  special  terms  of 
the  contract  did  not  absolve  the  com- 
pany from  responsibility  for  these  con- 
sequences, notwithstanding  that  the 
goods  were  to  be  carried  at  a  lower  rate 
than  the  ordinary  rate.  I^Are  v.  Lon- 
don, «fc.  417 

2.  When  cannot  show  insurers  have  paid 
for  property.  676  note. 


CASES    OVERRULED,    REVERSED 
AND  CONSIDERED. 

Attorney- General  v.  Ltoyd,  1  Ves.  Sen.,  82, 
disapproved.  744 

\k  y. 


Barwiek  v.  Engluh,  etc,,  L.  R.,  2  Exoh., 
269,  considered.  202 

Reattie  v.  Lord  Ebury,  8  Eng.  R.,  626, 
modified.  64 

Board  v.  Board,  7  Eng.  R.,  Ill,  distin- 
guished 832 

Brooke,  Ez  parte,  8  Eng.  R.,  876,  fol- 
lowed 460 

Bunbury  v.   FuOer,    9  Exch.,   Ill,   ap- 
proved. 226 

Bum  v.  Carvalho,  4  Myl.  <k  Cr.,  690,  con- 
sidered. 808 

Chrietianaj  The,  7  M«ore,  P.  C,  160,  ap- 
proved. 266 

Colyer  v.  Fineh,  6  R  L.  C,  906,  fol- 
lowed. 766 

QmeeU  v.  BeU,  lY.  is  C.  Ch.,  669,  fol- 
lowed. 27 

Cooke  V.  Dealey,  22  Beav.,   196,  ques- 
tioned. 788 

Cooper  V.  Cooper,  L.  R.,  6  Chy.,  16,  modi- 
fied. 89 

Comuh  V.  Stubbe,  L.  R.,  6  C.  P.,  884, 
followed.  844 

Orowther  v.  Orotoiher,  28  Beav.,  806,  dis- 
approved. 608 

Daniet  v.  Stqmey,  L.  R.,  7  Exch.,  827, 
reversed.  *  .  496 

Body,    Matter    of,    6    DowL,    616,    ap- 
proved. 486 

Fieher  v.  Liverpool,  etc,  7  Eng.  R.,  82, 
affirmed.  862 

Flanagan  ▼.  Flanoffon,  1  Bro.  Ch.,  498, 
followed.  788 

Fleteher  v.  Rylands,  L.  R.,  8  H.  L.,  880, 
distinguished.  289 

Ftureau  v.  ThomkOl,  2  W.  Bl.,  1078,  ap. 
proved.  lie 

Greville  v.   Browne,  7  R  L.,  689,  ap- 
plied. 607 

Bopkina  v.   Gra»ebrook,   6  B.  <k  C,  81, 
overruled.  116 

Jamee  v.  lAcl^field,  L.  R.,  9  Eq.,  61,  con- 
sidered. 548 

Jeremy  v.  Preeion,  18  Simons,  866,  ques- 
tioned. 788 

Kent  V.  AeOey,  L.  R.,  6  Q.  B.,  19,  fol- 
lowed. 836 

Lochflibo,  The,  7  Moore,  P.  C,  480,  ap- 
proved. 266 
Mclntoeh  v.  Great  Western,  etc.,  4  Giff., 
683,  considered.                                 704 
Mildmay  v.  Methneu,  8  Drewr.,  91,  con- 
sidered.                                              704 
Morgan  v.  Malleeon,  L.  R.,  10  Eq.,  476, 
disapproved.                                       669 
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MnmltUphm  ▼.  XdkMium,  1  Eng.  R.,  68, 

affirmed.  6 

JTorth  EaUem,  ete.,  ▼.  WanUta,  L.  R.,  6 

Q.  B.,  481,  Affirmed.  1 

aCormdl  Y.  Beffina,  11  GL  <fc  Fin.,  250, 

disapproTed.  828 

Pamey  y.  Bame$,  20  L.  J.  (Ch.),  898,  dis- 

tiiigiiished.  784 

PBar9on  y.  Peanon,  1  Sch.  A  Lef.,  10, 

distinguished.  816 

JUx  yTboUoh,  1  Q.  B.,  66,  followed.  225 
JZdx  y.  Jfi^cA^,  10  East,  51 1,  disoQssed.  400 
Jlex  y.  Jimaell,  6  B.  AC,  666,  disap- 

proyed.  628 

jUchardaoHY.  JUehardmm,  L.  R.,  8  £q.,  686, 

disapproyed.  669 

Jiobmton  y.  Great  WeUem,  ete„  85  L.  J., 

C.  P.,  128,  foUowed.  417 

8exio  y.  Pravaende,  L.  R.,  1  Chy.,  192, 

discnssed.  689 

Shirt   y.    Wettby,   16  Yes.,  898,  distin- 

gaished.  816 

Slater  y.  Pmder,  L.  R.,  6  Exch.,  228,  con- 
sidered. 681 
ShMTway  y.  Olym,  9  Yes.,  488,  distin- 
guished. 816 
mller  y.  London,  etc.,  8  Eng.  R.,  441, 

see  165 

Wettem  Bank  y.  Addie,  L.  R.,  1  Sc  H.  L., 

146,  distinguished.  202 

Whitehead  y.   Whitehead,  L.  R.,  16  Eq., 

528,  explained.  840 

Wormald  y.  Maitland,  85  L.  J.  (Ch.),  69, 

questioned.  94 


CEMETERY. 
See  Chabitt,  685. 


CERTIORARI. 

1.  The  Supreme  Court  of  the  oolong  of 
Yictoria  has  a  general  power  to  issue 
a  writ  of  certiorari  to  any  inferior  court 
in  the  colony  to  hring  up  the  proceed- 
ings of  such  court,  coextenslye  with  the 
like  power  of  the  Gpurt  of  Queen's 
Bencn  in  Enghmd. 

2.  The  Courts  of  Mines,  which  haye  been 
created  by  acts  of  the  local  leeislature 
of  the  colony  of  Yictoria,  and  with  a 
jurisdiction  limited  both  as  to  the  per- 
sons and  the  matters  within  the  colony 
over  which  it  is  to  be  exercised,  stana, 


in  relation  to  the  Supreme  Courts  on 
the  footing  of  inferior  oonrta. 

8.  The  power  of  the  Supreme  CoUrt  to 
issue  a  certiorari  to  the  Courts  oi  Mines 
in  respect  of  any  proceedings  under  the 
Mining  Statute,  1866,  has  been  taken 
away  by  statute. 

4.  An  appeal  may  be  brought  by  the 
shareholders  of  a  mining  company  to 
the  Chief  Judge  of  the  C^urt  of  liines 
against  an  orckr  made  by  a  Judge  of  a 
Court  of  Mines  for  win<&iff  up  a  com- 
pany upon  such  a  proceeding  as  that 
prescribed  by  the  28th  and  following 
sections  of  the  Mining  Conqwnies  Lim- 
ited Liability  Act,  1864. 

5.  Where  eertUrrari  is  sud  to  be  taken 
away  by  statute,  the  Superior  Court  is 
not  absolutely  deprived  of  the  power  to 
issue  the  writ ;  but  its  action  as  to  the 
writ  is  controlled  and  limited,  and  it 
cannot  quash  the  order  removed  by  cer- 
tiorari except  upon  the  ground  either 
of  a  manifest  defect  of  jurisdiction  in 
the  tribunal  that  made  the  order,  or  of 
manifest  fraud  in  the  party  procuring  it 
Coiomal  Bank  Y.  WiUan.  225 

6.  By  9  <b  10  Yict.  c.  24,  a.  8,  every 
writ  of  certiorari  for  removing  an  in- 
dictment from  the  Central  Criminal 
Court  shall  specify  the  county  or  juris- 
diction in  which  the  same  shsll  be 
tried,  and  a  jury  shall  be  sununoned 
and  tiie  trial  proceed  in  the  same  man- 
ner in  all  respects  as  if  the  indictment 
had  been  oneinally  preferred  in  that 
county  or  jurisdiction 

7.  An  indictment  was  found  by  the  grand 
jury  in  the  Central  Criminal  Court  for 
perjury  committed  within  tiie  iurisdic- 
tion  of  the  Central  Criminal  Court 
The  perjuries  assigned  in  one  count 
were  m  respect  of  an  oath  taken  before 
a  commissioner  in  Chancery,  in  the  city 
of  London;  and  in  the  other  count, 
in  respect  of  an  oath  taken  in  the  Court 
of  Common  Pleas,  in  Middlesex.  The 
indictment  was  removed  by  certiorari 
into  the  Court  of  Queen's  Bench,  and 
Middlesex  was  specified  as  the  county 
in  which  the  indictment  should  be  tried, 
and  the  jury  were  taken  from  that 
county : 

Beid,  that  the  Court  of  Queen's  Bendi 
had  a  discretion  to  name  in  the  certio- 
rari the  county  or  jurisdiction  in  which 
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the  trial  was  to  take  place,  and  that  by 
the  jurors  snmmonea  from  that  Juris- 
diction the  same  issnes  could  be  tried 
that  would  have  been  tried  in  the  Cen- 
tral Criminal  Court  had  the  indictment 
not  been  remoyed.  Begima  v.  Tick- 
borne.  828 

See  JuBiHDionoif,  226. 


CHABGE. 
See  Will,  744. 

CHARrrr. 

1.  A  hospital  was  empowered  by  an  act  of 
Parliament  by  which  it  was  incorpo- 
rated, by  will,  gift,  purchase,  or  other- 
wise, to  obtain,  acquire,  hold  and  retain 
land  for  the  purposes  of  the  charity; 
and  also  by  will,  gift,  purchase,  or 
otherwise,  to  obtain,  acquire,  hold  and 
maintain,  for  the  purposes  of  the  char- 
ity, any  kind  of  personal  estate,  in- 
cluding money  secured  on  mortgage  or 
diarged  on  Umd : 

ffeld,  that  those  words  implied  a 
power  to  devise  land  for  the  use  of  the 
chfurity,  and,  therefore,  that  where  a 
testator  gave  certain  legacies  to  this  as 
well  as  other  charities  out  of  a  mixed 
fund  of  realty  and  personalty,  the  char- 
ity in  question  was  entitlea  to  receive 
the  legacy  in  full.     Perring  y.  TmXL 

682 

2.  Testator  bequeathed  to  his  executors 
£600  out  of  nis  pure  personal  estate, 
upon  trust  to  invest  and  apply  the  in- 
come in  keeping  in  good  repiur  all  the 
tombstones  and  hea^tones  of  his  rela- 
tives and  himself  in  G.  churchyard,  and 
directed  that  any  surplus  that  might 
remfdn  after  defraying  yearly  the  ex- 
penses as  before  stated,  should  be 
given  by  his  executory  every  year  to 
poor  pious  members  of  the  Methodist 
Sodety  in  G.  above  the  age  of  %^ 
years: 

Hdd,  that  the  trust  to  keep  the  tomb- 
stones in  repair  being  honorary  only, 
the  whole  £600  was  well  given  for  the 
benefit  of  the  Methodist  poor,  discharged 
from  the  obligation  of  keeping  the  tomb- 
stones in  repair.    Davmn  v.  QmaXL,  686 

See  Will,  744. 


CHARTER  PARTY. 

See  Admibaltt,  809. 
Bill  of  Ladiko,  264. 


CHATTEL  MORTGAGE. 

1.  A  bill  of  sale  of  furniture  was  given 
to  secure  the  payment  of  £260  and  in- 
terest^ the  money  being  made  payable 
on  demand.  In  de&uft  of  payment  on 
demand  the  mortgagee  was  empowered 
to  take  possession.  The  bill  of  sale 
was  registered  within  the  proper  time. 
There  was  a  prior  parol  agreement^  not 
appearing  in  the  bill  of  ule,  that  the 
debt  ahomd  be  paid  off  by  small  weekly 
instalments.  The  mortgagor  was  adju- 
dicated a  bankrupt,  but  wd<x^  the  ad- 
judication was  made  the  mortgagee  had 
taken  possession : 

HM^  that  this  parol  agreement 
amounted  to  a  defeasance  or  condition 
within  the  meaning  of  sect  2  of  the 
Bills  of  Sale  Act,  1864 ;  and  that,  as 
the  M^reement  was  not  registered,  the 
bill  oTsale  was  void  as  sgainst  tiie  trus- 
tee under  the  bankruptcy.  In  re 
Southam,  667 


CHECK. 
See  PsonsT,  868. 

CHILD. 

1.  What  de^ee  of  care  held  to,  when  par- 
entis negligence  attributable,  to,  and  how 
much  proof  of  negligence  required. 

469,  474  fiolf. 

See  UvBoaN  CmLD,  677,  668. 


CHILDREN. 

1.  When  illigitimase  included  in  will. 

677.  629 

2.  When  unborn  included.  677 
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CITY. 

1.  LUbilityif  for  injury  from  sewers.  409 
S.  When  officer  cannot  contract  with. 

867,  874  note. 

See  Municipal  GoapoKATioH. 


CLIENT. 

Bee  Criminal  Law,  505. 
MoavGAGB,  94, 114  note. 


COBIPROMISE. 

1.  The  defendant  pnrchased,  thronffh  his 
broker,  800  shares  in  a  joint  stocK  com- 
pany, and  gave  directions  tliat  they 
shoold  be  transferred  into  the  name  of 
his  son,  G.  E.  On  the  same  day  the 
plaintiff  instmcted  his  broker  to  sell  100 
shares  in  the  company,  and  they  were 
bought  by  the  d^endanf  s  broker,  on 
his  account,  through  a  Jobber  in  the 
ordhiary  way,  and  were  transferred  to 
G.  E.,  and  were  roistered  in  his  name. 
At  that  time  G.  E.  was  an  infant,  of 
which  &ct  the  plaintiff  was  not  aware. 
Soon  afterwards  the  company  was 
wound  up  yoluntarily,  and  G.  E.  then 
brought  an  action  by  his  father,  as  next 
friend,  agunst  the  plaintiff,  who  was 
an  auditor  of  the  company,  charging 
him  with  fraud  in  selling  die  shares, 
knowing  that  the  company  was  in  an 
insolyent  condition,  ana  claiming  dam- 
ages. The  action  was  compromised  on 
me  terms  that  all  charges  of  fraud 
should  be  withdrawn,  and  that  the 
purchase-money  should  be  repaid  to  G, 
£.  The  liquidators  on  discovering  that 
G.  E.  was  an  infant  substituted  the  name 
of  the  plaintiff  for  his  as  a  contributory 
of  the  company.  The  pMntiff  then 
filed  a  bill  against  the  defendant,  charg- 
ing that  he  was  the  real  purchaser  of 
the  shares,  and  that  the  plaintiff  was 
not  aware  of  that  fact  when  he  entered 
into  the  compromise  with  G.  E.,  and 
claiming  to  be  indemnified  by  the  de- 
fendant against  all  loss  in  respect  of  the 
transaction : 

Held,  by  Malins,  V.C,  that  the  plain- 
tiff was  entitled  to  be  indemnified,  and 
that  he  was  not  precluded  from  main- 
taining the  suit  by  the  compromise 
with  G.  E. : 


2.  But  AeW.  by  the  Court  of  Appeal  (re- 
yersing  the  decision  of  Malina,  V.C.), 
that  the  oompromise  was  an  efieetual 
bar  to  the  plaintiff's  claim  to  relief, 
and  that  the  fact  of  his  ignorance  that 
the  defendant  was  tiie  real  owner  of  the 
shares  was  immaterial.  Maymard  v. 
EaUm.  616,  628  moU. 


CONDITION. 
Bee  DByiBB,  809. 

CONFESSION  OF  JUDGMENT. 
^•Intebxst,  17. 

CONSIDERATION. 
Bee  Bill  of  Lading,  276. 

CONSTRUCTIVE   NOTICE. 
Bee  Bona  Fidb,  114  naU^  222  noU, 


CONTEMPT. 

1.  When  a  judge,  in  the  Intimate  ex- 
ercise of  his  jurisdiction,  is  aefiantiy  ^ 
obeyed,  he  may  commit  the  offender  in- 
stantiy  to  prison  for  contempt  of  courL 

2.  A  document  in  man^me  euritg  haring 
been  carried  away  by  an  agent  regard- 
less of  the  judge's  remonstrances : 

/feW,  that  a  process-caption  was  a 
proper  remedy,  and  that  notice  of  its 
issue  was  unnecessary.  Wail  y.  lA^eri- 
wood,  196 


CONTRIBUTION. 

1.  When  legatees  or  next  of  kin  bound 
to  contribute  and  pay  moneys  recdved 


J 
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from  personal  representatiTe.    Jenm  y. 
Wolfentan,  674 

8€$  MARflHALLDTG  AflBBTB,  658. 


CONVERSION. 

1.  Real  estate  was  conveyed  to  trnsteee 
npon  tmst  for  two  infants  as  tenants  in 
common  in  tail,  with  cross  remainders 
between  them.  A  suit  was  instituted 
by  the  tmstees  against  the  cestuis  que 
tnut  for  the  administration  of  the  trust, 
and  a  decree  was  made  after  one  of  the 
infimts  had  attained  twenty-one,  by 
which  (the  court  beinf  of  opinion  that 
a  sale  would  be  for  the  benefit  of  the 
infant  defendant,  and  the  adult  defen- 
dant consenting)  a  sale  was  ordered. 
A  sale  was  made  under  the  decree,  and 
the  purchase-money  paid  into  court; 
and  upon  further  consideration  the 
adulf  8  share  was  paid  to  him,  and  the 
infant's  share  carried  to  his  separate 
account.  The  infant  afterwards  died 
without  having  attained  twenty-one: 
JIdd,  that  the  fund  in  court  belonged 
to  his  legal  personal  representative, 
and  was  not  to  be  treivted  as  realty. 
Sued  V.  Preeee.  788,  748  note. 

See  CannMAii  Law,  606. 


CORPORATION. 

See  Charftt,  682. 

PaESUMFnoN,  226,  265  note. 


COSTS. 

1.  When  paid  out  of  fund  realized  from 
real  estate  taken  by  railway  where  life 
estate.    SiraOmwrii  Estate,  848 

See  Tkubt  and  Tausnas,  858. 


COVENANT. 

1.  The  plaintiff  purchased  two  of  several ! 
plots  of  building  land  of  which  the  de- 
fendant was  mortgagee  in  fee.     The 
conveyance,  to  which  the  defendant  and 
the  mortgagor  were  both  parties,  con-  j 

9  Eng.  Rep.  112 


tained  a  grant  of  a  right  of  way  in  these 
terms, — "Tc^ther  with  full  and  free 
ri^ht  and  liberty  for  the  grantee,  his 
heirs,  <&&,  at  all  times  and  for  all  pur- 
poses, <&c.,  with  or  without  horses,  car- 
riages, <&c.,  to  pass  and  repass  over  and 
along  the  roads  or  intended  roads  and 
ways  delineated  in  the  plan,"  and  also 
a  covenant  by  the  defendant  that  he  had 
not  "  done,  omitted  or  knowingly  suf- 
fered or  been  party  or  privy  to  anything 
whereby  the  premises  conveyed,  or  any 
part  thereof,  were  or  might  be  impeach 
ed,  affected,  or  incumbered  in  title,  es- 
tate, or  otherwise  howsoever,  or  whereby 
he  was  in  anywise  hindered  from  grant 
ing  and  releasing  the  same  premises,  or 
any  part  thereof,  in  manner  aforesaid.* 

Another  plot  had  previously  been  sold 
to  A.  In  the  conveyance  to  A.  (to  which 
the  defendant  as  mortgagee  was  a  par- 
tv),  the  mortgagor  covenanted  with  A. 
that  he  would  at  his  own  expense  "  pave 
and  complete  and  make  fit  for  use,  and 
at  all  times  maintain  in  good  repair,  a 
private  road,  the  site  of  which  private 
road  is  marked  *  Private  Road  A  B '  on 
the  plan  drawn  in  the  margin  of  these 
presents  (describing  it),  and  will  make 
such  road  of  a  width  of  not  less  than 
forty  feet  throughout  its  entire  length." 
This  was  the  road  over  which  a  right 
of  way  was  granted  to  the  plaintiff  in 
his  conveyance.  In  this  deed  was  also 
a  proviso  that  it  should  be  lawful  for  A. 
"  to  erect  and  maintain  a  porte-^ochire 
or  projection  extending  over  the  foot- 
pavement  of  the  said  private  road  mark- 
ed A  B,  provided  that  the  plan  thereof 
be  submitted  to  the  mortgagor,  and  ap- 
proved of  by  him."  This  portico  when 
finished  projected  about  two  feet  into 
the  camage-way  of  the  private  road 
A  B,  but  there  was  ample  space  left  for 
the  x;onvenient  eujoyment  by  the  plain- 
tiff of  the  way  granted  to  him : 

Heidt  that,  there  being  no  substantial 
interference  with  the  right  of  way  or 
easement  granted  to  the  plaintiff,  he 
was  not  entitled  to  maintain  an  action 
against  the  defendant  upon  his  cove- 
nant ;  but  that,  if  there  had  been  such 
interference  with  any  right  of  th^  plain- 
tiff, however  small  the  damage,  the  de- 
fendant was  sufficiently  a  "party  or 
privy "  to  the  convevance  to  A.  as  to 
have  rendered  him  liable.  Clifford  v. 
Hoare,  449 

See  LANDLoan  and  Tenant,  464. 
Light,  669. 
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CRIMINAL  LAW. 

1.  Bailee,  mieapproprioHan  hy.  The 
defendant,  an  attorney,  was  employed 
to  raise  a  loan  of  money  on  mort^^age, 
of  which  he  was  to  apply  a  part  in  pay- 
ing off  an  earlier  mort^^age,  and  to  hand 
over  the  rest  to  the  mortgagor.  He 
prepared  the  mortgage  deM,  received 
the  mortgage  money,  and  handed  over 
the  deed  to  the  mortgagee  in  exchange. 
He  then  misappropriated  a  part  of  Uie 
money  to  his  own  use  : 

Hddy  that  no  offence  had  been  com- 
mitted under  s.  76  or  s.  76  of  24  dk  25 
Vict,  c  96.    Regina  v.  Cocper,        605 

2.  Cowri,  place  of  holding.  Under  88 
Vict  c  6,  s.  6,  sittings  at  nitiprius  for 
Middlesex  may  be  hdd  at  the  Sessions 
House,  Westminster,  instead  of  in  West- 
minster HalL     Beffina  v.  TUMome.  828 


8.  JSMdence.  At  the  trial  of  an  indict- 
ment it  was  proposed  to  read  the  depo- 
sition of  a  witness  on  the  ground  that 
the  witness  was  so  ill  as  not  to  be  able 
to  travel  The  evidence  npon  that  point 
was  as  follows:  The  medical  attendant 
of  the  witness  was  called  and  said :  "  I 
know  M.  L.  She  is  very  nervons,  and 
seventy-four  years  of  age.  I  think  she 
would  fiBiint  at  the  idea  of  coming  into 
court,  but  I  think  that  she  could  go  to 
London  to  see  a  doctor  without  difficulty 
or  danser .  I  think  the  idea  of  seein?  so 
many  mces  would  be  dangerous  to  ner, 
and  that  she  is  so  nervous  that  it  might 
be  dangerous  to  her  to  be  examined  at 
all.  I  think  she  could  distinguish  be- 
tween the  court  going  to  her  house  and 
she  herself  coming  to  the  court"  The 
witness  whose  deposition  it  was  pro- 
posed to  read  lived  not  far  from  the 
court: 

JBddf  that  the  deposition  was  not  ad- 
missible.   Regina  v.  Farrell.  499 

4.  On  the  trial  of  an  Indictment  for  en- 
deavoring to  obtain  an  advance  from  a 
pawnbroler  upon  a  ring  by  the  false 
pretence  that  it  was  a  diamond  ling, 
evidence  was  admitted  that  two  days 
before  the  transaction  in  question  the 
prisoner  had  obtained  an  advance  from 
a  pawnbroker  upon  a  chain  which  he 
represented  to  be  a  gold  chain,  but  which 
was  not  so,  and  endeavored  to  obtain 
from  other  pawnbrokers  advances  upon 
a  ring  which  he  represented  to  be  a 
diamond  ring,  but  whicli,  in  the  opinion 


of  the  witnesses,  was  not  so.    This  ring 
was  not  produced : 

Btld,  that  the  evidence  was  properly 
admitted.    Jiegi^a  y.  I^vmU.  609 


The  prisoner  had 
iinthestre^ 


5.  MMcioui  miechirf, 
been  fighting  with  persons  ] 
and  threw  a  stone  at  them,  which  stmck 
a  window  and  did  damage  to  an  amooot 
exceeding  £5.  He  was  indicted  under 
the  Malicious  Injury  to  Properhr  Act 
for  '*  unlawfully  and  malidooaly  cans- 
ing  this  damage.  The  jury  oonvieted 
him,  but  found  that  he  threw  the  stone 
at  the  people  he  had  been  figfatii^  with, 
inten^n^  to  strike  one  or  more  of  them, 
but  not  intending  to  break  the  window : 

Bdd,  that  by  thus  finding  the  juiy 
negatived  the  existence  of  nudioe,  ehhsr 
aoSial  or  construcdve,  and  the  convio* 
Uon  must  therefore  be  quashed.  Regina 
y.  PembliUm,  601 

6.  Perjury.  The  2  Geo.  2,  a  25,  s.  2, 
imposes  the  sentence  of  traosportatioQ 
(now  altered  to  penal  servitude)  on  per- 
sons convicted  of  perjury  according  to 
the  laws  then  in  beiuf .  The  defendsnt 
was  convicted  of  perjury  on  an  indict- 
ment, one  count  of  which  averred  that 
the  oath  was  taken  in  the  Court  of  Chan- 
cery before  a  commissioner  authorized 
to  take  an  oath  by  16  <b  17  Vict  c  78; 
he  was  sentenced  to  penal  servitode  upon 
that  count: 

Beld,  that  the  offence  of  perjury  con- 
sists in  taking  a  false  oath  in  a  judidal 
proceeding,  and  whether  the  oath  is 
taken  in  a  judicial  proceeding  before 
a  court  at  common  law,  or  acting  under 
a  statute,  it  is  equally  an  oath  taken  in 
a  judicial  proceeding,  and  punishable 
by  penal  servitude.  Regina  v.  7\eh- 
banut,  «23 

7.  Term.  By  11  Geo.  4  A  1  Wm.  4,  c. 
70,  s.  7,  if  a  trial  at  bar  shall  be  di- 
rected by  any  of  the  superior  courts,  it 
shall  be  competent  for  the  judges  of 
such  courts  to  appoint  such  day  or  days 
for  the  trial  thereof  as  they  shall  think 
fit ;  and  the  time  so  appointed,  if  in 
vacation,  shall,  for  the  purpoees  of  such 
trial,  be  deemed  and  taken  to  be  a  part 
of  the  preceding  term. 

8.  A  trial  at  bar  having  been  ordered,  in 
an  indictment  for  penury,  the  Court 
of  Queen's  Bench,  in  Hilary  Term,  sp- 
pointed  for  the  trial  the  23a  of  ApriX 
1873,  and  every  day  up  to  and  inclusive 


of  the  Ist  day  of  Noyember,  1878,  and 
further  ordered  that,  in  case  the  trial 
ahoold  not  terminate  on  or  before  the 
Ist  day  of  November,  1878,  the  further 
trial  should  be  adjourned  till  Michael- 
maa  Term  next,  and  be  thereafter  con- 
tinued at  such  timea  aa  the  court  should 
then  direct  The  court  did  not  sit  con- 
tinuously, but  adjourned  not  only  oyer 
Sundays  and  holidays,  but  also  oyer 
days  included  in  tiiis  period  on  which 
it  might  have  sat.  The  court  afterwards, 
in  Michaelmas  Term,  1878,  made  a  sec- 
ond order,  appointing  every  day  in 
Michaehnas  Term,  1878,  and  every  day 
up  to  Michaehnas  Term,  1874,  for  the 
trial  On  the  28th  of  February,  1874, 
a  day  in  vacation  after  Hilary  Term,  the 
defendant  was  found  guilty,  and  the 
court  immediately  pas^  sentence  on 
him: 

Hdd,  that  the  court  had,  under  the 
above  enactment,  power  to  appoint  such 
days  as  they  shocdd  think  fit  for  the 
trial,  and  that  it  was  not  necessary  that 
this  power  should  be  exercised  once  for 
all,  or  that  it  should  be  limited  to  the 
appointment  of  days  in  the  vacation 
next  succeeding  the  term  in  which  the 
order  was  made. 

9.  Hdd,  also,  that,  as  an  incident  to  the 
trial  at  bar  the  court  had  power  to 
adjourn  from  time  to  time. 

10.  Hdd,  also,  that  a  sentence,  passed 
out  of  term,  but  on  one  of  the  days 
wMch,  by  virtue  of  the  above  enact- 
ment, are,  "  for  Uie  purposes  of  the  trial, 
to  be  taken  as  part  of  the  preceding 
term,**  was  good,  passing  sentence  being 
part  of  the  trial    Reginay,  Tichiwme. 

828 
8ee  AiOMALS,  841. 

CXBTIORAU,  828. 

Faoto&t,  886. 
Gamimg,  874,  429. 


CEUELTY  TO  ANIMALS. 


Be$  Akdials,  841. 


CUSTOM. 

See  Admibaltt,  448. 
Brokers,  729. 
Master  and  Servant,  888. 
Protest,  868. 


DAMAGES. 

1.  Upon  a  contract  for  the  sale  and  pur- 
chase of  a  real  estate,  if  the  vendor, 
without  fraud,  is  incapable  of  making  a 
good  title,  the  proposing  purchaser  is 
not  entitled  to  recover  compensation  in 
damages  for  the  loss  of  his  bargain. 

2.  F.  was  in  possession  of  a  mining  roy- 
alty under  a  written  agreement  for  a 
lease,  of  which  he  had  taken  an  assign- 
ment One  of  the  stipulations  of  tiie 
agreement  was  that  H.  (the  person  with 
whom  the  agreement  was  originally 
made)  should  not  assign  without  the 
license  of  the  lessors.  They  were  ready 
to  consent  to  the  assignment  to  F.  pro- 
vided he  would  execute  a  dupUcate  of 
the  agreement  containing  this  stipula- 
tion. Though  repeatedly  conmiunicated 
with  on  the  subject  he  delayed  doing 
so.  He  entered  into  a  contract  with  d. 
to  sell  his  interest  in  the  royalty,  it 
was  afterwards  found  that  the  lessors 
absolutely  refused  their  assent  to  the 
transfer,  and  F.  was  unable  to  perform 
his  contract  with  B.  In  an  action  by 
B.  against  F.  for  its  non-performance : 

Held,  that  B.  could  only  recover  the 
expenses  he  had  incurred,  but  not  dam- 
ages beyond  them. 

8.  Per  Lord  Chelmsford:  The  rule  laid 
down  in  Flureau  v.  Thomhiil  as  to  the 
limits  within  which  damaees  may  be 
recovered  upon  the  breach  of  a  con- 
tract for  the  sale  of  real  estate,  must  be 
taken  to  be  without  exception.  If  a 
person  enters  into  a  contract  for  the 
sale  of  real  estate,  knowing  that  he  has 
no  title  to  it,  nor  any  means  of  acquir- 
ing it,  the  purchaser  cannot,  in  an  ac- 
tion for  breach  of  the  contract,  recover 
damages  beyond  the  expenses  he  has 
incurred.  Any  other  damages  must 
be  tiie  subject  of  an  action  for  deceit 

4.  Per  Lord  Hatherlet  :  A  contract  for 
the  sale  of  real  estate  is  very  diiferent 
from  a  contract  for  the  sale  of  a  chattel 
In  the  former  the  purchaser  knows 
that  there  must,  with  all  the  compli- 
cations of  our  law,  be  an  uncertainty 
as  to  making  out  a  good  title;  in  the 
latter  the  vendor  muMt  know  what  his 
right  to  the  chattel  is.  Bain  v.  FoiK- 
ergiU,  116, 164  note. 
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6.  When   currier  or  wrong -doer  cannot 

show  insurers  have  paid  for  property. 

676  noU. 

6.  When  insurers  have  right  to  entire  re- 
covery ag^ainst  carrier  or  wrong-doer 
though  Yuue  of  property  gpreater  than 
recovery.  576  note. 


DSED. 

Se$  Agknowledgmemt  of  Dbxd,  486, 
448  note. 


DEPOSITION. 
Se$  CuMiHAL  Law,  499. 

DESCENT. 
See  Eliotion,  89. 


DEVASTAVIT. 
Bee  Lbgaot,  826. 

DEVISE. 

1.  Where  a  devise  is  to  determine  on  the 
devisee  ceasing  louse  a  certain  house  as 
his  residence,  and  no  manner  or  period 
of  residence  is  prescribed,  exclusive  res- 
idence is  not  supposed  to  be  meant; 
the  occasional  use  of  the  house  and 
keeping  an  establishment  in  it  with  the 
intention  of  again  using  it  as  a  residence 
is  a  sufficient  compliance  with  the  con- 
dition. 

2.  Question  raised  as  to  what  is  a  suffi- 
cient compliance  with  the  condition  of 
using  a  Boitokanah  house  as  a  resi- 
dence. 

8.  The  condition  as  to  cesser  does  not 
arise  in  consequence  of  the  devisee  not 
using  the  house  in  any  sense  as  his  resi- 
dence for  four  years  after  the  testator's 
death,  where  the  delay  can  be  justified 
by  the  pendency  of  a  suit  brought  to 
defeat  his  title,  and  by  his  inability  to 
obtain  possession  of  the  whole  of  the 
house  from  trustees,  aud  by  the  unfit 


state  of  the  house  for  reaidenoe  owing 
to  the  want  of  repairs,  which  were  in 
progress.     Toforey.  Toffcre.  309 

4.  The  terms  "forfeiture"  and  "bresch 
of  condition"  used  in  the  statute  8^4 
Will.  4,  c.  27,  88. 8,  4,  are  to  be  read  in 
the  largest  sense,  and  extend  to  forfei- 
tures which  operate  to  accelerate  an  es- 
tate under  a  conditional  limitation,  as 
well  as  to  forfeitures  of  which  the  heir- 
at-law  only  can  take  advantage. 

6.  Ignorance  of  a  condition  annexed  to  a 
gift  by  will  does  not  protect  the  devi- 
see or  legatee  firom  Uie  consequences  of 
not  comfdying  with  the  condition. 

6.  An  estate  was  devised  in  strict  settle- 
ment, subject  to  a  clause  directing  that 
every  person  who  should  become  enti- 
tled in  possession  under  the  will  should, 
on  becoming  so  entitled,  assume  the  tea- 
tator^s  name  and  arms ;  and  it  was  pro- 
vided, that  in  case  any  such  person 
should  fail  or  neglect  so  to  do  for  twelve 
calendar  months  after  he  should  be- 
come so  entitled  in  poesesnon,  his  es- 
tate and  interest  should  cease,  and  the 
estate  should  go  to  the  person  who 
should  be  next  in  remainder  and  then 
in  este,  as  if  the  person  so  failing  or 
neglecting  were  then  dead.  A  tenant 
in  tail,  who  did  not  comply  with  the 
clause,  remained  in  possession  of  the 
estate  for  more  than  twenty  years.  At 
his  death  the  next  rem^nderman  was 
in  India,  and  beixiff  ignorant  of  his 
rights  under  the  will,  <ud  not  comply 
with  the  clause : 

7.  Seld,  that  the  tenant  in  tail  had  not 
acquired  a  title  by  adverse  possession, 
but  that  on  his  death,  by  virtue  of  the 
act  8  <b  4  Will.  4,  c.  27.  s.  4,  the  re- 
mainderman became  entitled  to  the  es- 
Ute: 

Held,  also,  that  the  remainderman's 
estate  was  forfeited  by  reason  of  his 
non-compliance  with  the  name  and  arms 
clause.     AeUetf  y.  JSarl  of  &aez.      809 

See  Charitt,  682,  685. 


DIRECTORS. 

I.  A  direction  given  by  persons  who  are 
directors  of  a  company  to  their  bank- 
ers, when  the  company  had  a  balance 
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in  the  hands  of  the  bankers,  to  honor 
checks  drawn  and  signed  in  a  particular 
manner,  does  not  of  itself  impose  on  the 
directors  any  personal  responsibility  as 
to  those  checks.  This  direction  is  in 
no  sense  a  misrepresentation,  so  as  to 
make  personally  liable  those  who  gave 
it  to  those  who  acted  npon  it. 

2.  Nor,  though  that  direction  should  con- 
tinue to  be  acted  on  by  the  bankers 
after  the  company's  account  has  been 
overdrawn,  will  it  entail  on  the  direc- 
tors who  gave  it  any  personal  liability. 
Nor  will  it  entail  any  such  liability  on 
those  who,  at  a  subsequent  meeting  of 
the  board  of  directors,  confirmed  the 
minutes  of  the  board  meeting  at  which 
it  was  given,  and  who  drew  checks 
in  accordance  with  it,  though  the  ac- 
count was  overdrawn  when  these  lat- 
ter checks  were  issued  and  honored. 

8.  Bankers  under  advances  to  a  railway 
company  made  a  demand  on  the  direc- 
tors of  £ne  company  to  deliver  to  them 
as  "  security  **  for  the  advances  "  un- 
issued shares"  of  the  company,  and 
"such  preference  shares  and  deben- 
tures as  you  may  obtain  authority  to 
raise  in  next  session  of  Parliament." 
This  demand  was  not  construed  to 
mean  that  the  shares  and  debentures 
should  be  paid-up  shares  and  deben- 
tures, and  the  directors  by  delivering 
unissued  shares  and  debentures  (on 
which  money  had  not  been  paid),  were 
not  guilty  of  any  misrepresentation, 
and  did  not  render  themselves  liable  to 
make  good  to  the  bankers  those  shares 
and  debentures. 

4.  Where  bankers  have  demanded  and 
received  unissued  preference  shares  of 
a  railway  company  as  "collateral  se- 
curity" for  advances  they  have  made 
on  me  company's  checks,  and  have 
been  reg^istered  on  the  registry  of  the 
company  as  the  holders  of  such  shares, 
a  court  of  equity  will  examine  into  the 
circumstances  of  the  transaction,  and 
can  direct  the  proper  steps  to  be 
taken  to  cancel  such  registration. 

5.  The  order  of  the  House  directed  the 
officers  of  the  railway  company  to  take 
all  proper  measures  for  cancelling  the 
renstration.  But  the  order  on  the  ap- 
pellants to  pay  costs  was  not  postponed 
till  the  bankers'  names  had  been  taken 
off  the  register.    BeaUie  y.  Z&rd  Btniry. 

64 


DISCOVERY. 

1.  In  a  suit  in  which  the  genuineness  of 
the  signature  of  a  testator  to  a  certain 
document  was  one  of  the  issues  to  be 
tried,  the  defendant  was  ordered  to  pro- 
duce on  affidavit  any  checks  in  his  pos- 
session signed  by  the  testator  between 
specified  dates.  The  defendant  pro- 
duced a  great  number  of  checks,  stating 
in  his  affidavit  that  they  wer»  all  the 

^  checks  in  his  possession  signed  by  the 
testator,  but  that  he  had  other  checks 
dravm  on  the  testator's  bankers,  which 
he  did  not  produce  because  they  were 
forgeries : 

i7«&f,  that  the  plaintifb  were  not  enti- 
tled to  any  furUier  particulars,  or  to 
production  of  the  checks  alleged  to  be 
forged. 

2.  Qtuere,  whether  a  document  required 
only  for  comparison  of  handwriting  is  a 
relevant  document  which  a  defendant  is 
bound  to  specify  or  produce.  WiUon  v. 
Thombuiy.  641 


DISTRESS. 

1.  Upon  a  demise  of  mines  a  power  of 
distress  for  the  rent  reserved  was 
mnted  to  the  lessor  over  "  any  lands 
m  which  there  shall  be,  for  the  time 
being,  any  pits  or  openings  by  or 
through  which  the  coal  or  cium  by  the 
said  deed  demised  shall  for  the  time 
being  be  in  course  of  working  by  the 
lessees,  their  executors,  administrators, 
and  assigns."  The  plaintifiiB,  being  as- 
signees of  the  lease  with  notice,  under 
a  trust  deed  made  by  the  lessees  for  the 
benefit  of  creditors,  sued  the  defendants 

•  for  a  distress  made  under  the  above- 
mentioned  power,  after  the  assignment^ 
at  pits  not  included  in  the  demise,  but 
referred  to  in  it,  and  then  worked  by 
the  lessees : 

Held,  that,  whether  the  power  was 
or  was  not  a  valid  power  of  distress 
against  strangers,  the  plaintiffs,  taking 
as  assignees  with  notice,  were  bound 
by  it     Daniel  v.  SUpttsy,  496 

2.  Two  tenants  in  common  mortgaged  an 
estate  to  secure  a  debt  which  they 
jointly  and  severally  covenanted  to  pay, 
and  each  of  them  separately  attorned 
tenant  td  the  mortgagees  of  a  part  of 
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the  estate  of  which  they  were  jointly  in 
occupation,  at  a  rent  eqnal  to  half  the 
annual  interest  on  the  mortgage  debt. 
The  mortgagK>r8  were  partners  in  the 
boldness  of  t>rickmaker8»  which  they 
carried  on  upon  that  part  of  the  es- 
tate which  was  in  their  joint  occupa- 
tion : 

Hddf  that  the  mortgagees  could  not 
distrain  for  tiie  rent  upon  the  part- 
nership property  which  was  on  the  es- 
tate.   Matier  <^  Forte.  878 


DOMICIL. 
Be$  RasiDXNOs,  400. 

DRAINS. 
8e$  KMuaxNOB,  409. 


EASEMEirr. 

am  Ck>yxNAifT,  440. 
LiOHT,  559. 


EJEOTMEirr. 
Bee  IxFAKT,  608. 

ELECTION. 

• 
1.  The  rule  of  the  Statute  of  Distributions 
which  requires  the  conversion  of  an 
intestate's  estate  into  money,  is  intro- 
duced simply  for  the  benent  of  credi- 
tors, and  the  fiiicility  of  division  among 
the  next  of  kin.  But,  as  regards  the 
substantial  title  to  property,  the  right 
of  the  next  of  kin  (subject  only  to 
the  claims  of  creditors)  is  complete. 

8.  A  residuary  legatee  under  a  will  has 
a  clear  and  tangible  interest  in  the  re- 
sidue, and  the  Statute  of  Distributions 
being  nothing  but  a  will  made  by  the 
le^^uature  for  an  intestate,  his  next  of 


kin  stand,  with  regard  to  his  personal 
estate,  in  the  same  condition  as  does  a 
residuary  legatee  under  a  will: 

8.  Both  may  therefore  be  subject  to  the 
rule  of  election. 

4.  In  these  respects  a  creditor  does  not 
resemble  either. 

5.  A  married  woman  cannot  declare  an 
election.  An  inquiry  was  therefore 
directed  in  the  case  of  a  married  woman 
(one  of  two  next  of  kin  required  to 
elect^  for  the  purpose  of  ascertaining 
whetner  it  was  for  her  benefit  and  the 
benefit  of  her  children  to  take  undor  or 
agauiBta  wilL 

6.  A.  gave  a  certain  estate,  P.  H.  (to- 
gether with  personal  property),  to  trus- 
tees on  trust,  after  his  widow's  death* 
to  sell,  and  hold  the  proceeds,  irith  his 
other  property,  in  trust  for  any  one  of 
his  children  m  such  form  and  manner 
as  his  widow,  before  a  certain  fixed 
period,  should  appoint  A.  died,  leav- 
ing three  sons,  W.  EL,  R.  E.,  and  F.  J. 
Before  the  expiration  of  the  fixed  pe- 
riod  tiie  widow  executed  a  deed  by 
which,  after  disposing  of  other  prop- 
erty, she  directed  the  proceeds  of  P. 
H.  to  be  divided  eaually  among  tiie 
three  sons.  The  deed  reserved  to  her 
a  power  of  revocation.  She  afterward^ 
believing  that  she  still  possessed  pow«r 
to  dispose  of  the  estate,  made  a  wiU,  by 
which  she  gave  this  estate  of  P.  K. 
to  W.  H.,  the  eldest  son,  and  then,  by 
different  successive  codicils,  save  bene- 
fits to  the  other  two  sons,  and  a  special 
leg^y  to  each  of  the  two  childrai  of 
R  £.  (the  only  one  of  the  three  sons  of 
the  oriinnal  testator  who  bad  mar- 
ried). R.  £.  died  before  his  mother, 
and  died  intestate.  On  her  death  a  suit 
was  instituted,  in  which  it  was  dedsred 
that,  so  far  ss  the  estate  of  P.  H.  was 
concerned,  her  will  (wMch  could  only 
roeak  from  the  date  of  her  death,  ana 
therefore  long  after  the  expiration  of 
the  period  fixed  for  the  making  of  the 
appointment)  was  inoperative.  W.  H. 
then  filed  a  bill  to  compel  the  two 
children  of  R.  £.,  and  also  his  youngest 
brother,  F.  J.,  to  elect  between  their 
claims  under  the  deed  of  appointment 
and  under  the  will  and  codicils.  F.  J. 
submitted;  the  two  children  of  R.  EL 
resisted: 

J9e2t^  that  their  rights  under  Uie  deed 
of  appointment)  though  derived  throii^ 


their  fftther,  were  exactly  the  same  as 
were  those  of  F.  J.,  and  that  they  were 
bound  to  elect: 

v.  Held,  also,  that  ihe  special  legacies  to 
the  two  children  of  R.  £.,  though  given 
to  them  by  name,  and  fldven  before  his 
death,  most  be  taken  Into  accomit  to- 

S ether  with  the  interest  which  they 
erived  through  him  as  his  next  of 
kin,  the  whole  of  the  benefits  to  be 
taken  nnder  the  two  titles  being  subject 
to  election. 

8.  A  special  direction  was  inserted  in 
the  order  of  the  House  as  to  the  mode 
of  tflJdnff  the  account  with  reference  to 
the  admnistration  of  the  estate  of  R.  E. 
Coopn^  V.  Cooper,  89 


EMINE19T  DOMAIN. 

1.  Taking  water  by  right  ot        666  noU, 

8e$  LiFX  EsTATX,  848. 

EQtrrrT. 

See  Imwaut,  608. 

ESTOPPEL. 

Bee  BoKA  Fids  Pubohaskb,  766. 

Lakdlokd  and  Tutant,  844,  849  note, 
LiCKifSB,  844,  849  note, 

EVIDENCE. 
See  Criminal  Law,  499,  609. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  When  may  recover  back  aliquot  pro- 
portion of  assets  paid  to  legatee  or 
next  of  kin.    JerviM  v.  Wolftrtian.  674 


2.  When  entitled  to  purchase  money  for 
real  estate.  748  note. 

See  Gift,  827. 

LxGAOT,  27,  826. 
Mabshallimg  Absbtb,  668. 


EX  PARTE. 
See  RxvxNUB,  889. 

EXPERIMENT. 
See  LiGBT,  669. 

EXTINGUISHMENT. 
See  Qm,  827. 

P 

FACTORY. 

.  Premises,  consisting  of  ten  acres,  in 
which  the  manufacture  of  cement  from 
chalk  and  mud  Is  carried  on  chiefly  in 
the  open  air,  and  in  whkh.  200  people 
are  employed  in  grinding  and  washing 
in  mills,  but  in  which  there  is  no  great 
building  in  which  men  and  women  are 
employed  under  cover,  are  not  a  "£bo- 
tory '^  within  80  A  81  Vict.  c.  108,  s.  8. 
subs.  7.    Jie^^fraee  v.  Lee,  886 


FENCE. 
See  ^MOUQMXCE,  487. 

FILING. 
See  Chattxl  MoaTQAAx,  667. 
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FORECLOSURE  OF  MORTGAOE. 
See  Bona  Fide  PimoHABKa,  766. 

FOREIGNER. 
Bee  JuRUDionoif,  860,  867  note. 


FORFEITURE. 

See  Dbyibx,  809. 

Landlord  and  Tknamt,  464. 
Lboaot,  781. 


FORMER  SUIT. 

1.  Ab  to  when  suit  in  federal  courts  bar 
to  one  in  atate  oonrts,  and  tfiee  verea. 

868  fioto. 

See  Fkaud,  220. 


FRAUD. 

1.  If  a  man  misrepresenta  a  fMSt»  to  that 
&ct  he  ia  bonno,  if  any  other  person, 
misled  by  such  misrepresentation,  acts 
upon  it,  and  thereby  suffers  damage. 
AaUie  y.  Lord  Ebury,  64 

2.  Where  a  question  was  raised  whether 
a  fraudulent  use  had  been  made  of 
the  machinery  for  winding  up  rens- 
tered  companies,  such  question  bemg 
a  complicated  one,  dependent  on  a  va- 
riety of  circumstances  capable  of  ex- 
planation, and  requiring  nice  consid- 
eration : 

Hdd  (reversing  the  decimon  of  the 
Supreme  Court  of  the  colony  of  Victo- 
ria), that  the  order  complained  of  ought 
not  to  have  been  quashed  on  cerUorari, 

8.  Semble,  the  Court  of  Mines  of  the 
colony  of  Victoria  has  power  to  review 
an  order  of  its  own  for  winding  up  a 
registered  company  whether  made  ez 
parte  or  not,  on  the  suggestion  that  the 
order  was  fraudulently  obtained. 

4.  If  a  party  makes  a  fraudulent  use  of 
the  process  of  a  Mining  Court,  and  no 


remedy  is  to  be  had  in  that  ooort,  the 
parties  aggrieved  may  obtain  relief  by 
regular  suit  in  the  supreme  or  other 
competent  court  Colonial  Bank  v. 
Wiitm.  225 


See  Bona  Fidb  Puechasbb,  766. 
Compromise,  616,  623  note. 
Pueadino,  202. 
Pbingifal  and  Aornt,  202,  222 


FRAX7DS,  STATUTE  OF. 

1.  A  memorandum  containing  proposed 
terms  for  the  sale  of  a  ship  having  been 
drawn  up  by  the  vendors'  broker,  but 
not  signed,  was  sent  to  the  purchaser. 
He  m&de  certain  interlineations  in  red 
ink  altering  the  terms,  and  having 
signed  the  (K>cument,  returned  it  to  the 
vendors'  broker.  The  alterations  were 
subsequently  not  acquiesced  in  by  the 
vendors,  and  were  struck  out,  and  far- 
ther interlineations  were  made  by  the 
vendors.  The  vendors'  broker  then 
signed  the  document  and  submitted  it  to 
the  purchaser,  who  assented  to  the 
terms  of  it  as  it  then  stood: 

Heldf  in  an  action  on  a  contract  in 
the  last-mentioned  terms  against  the 
purchaser,  that^  notwithstanding  the 
provisions  of  the  Statute  of  fVauda^ 
parol  evidence  was  admissible  to  show 
that  the  purchaser  had  so  assented, 
inasmuch  as  there  never  had  been  a 
contract  between  the  parties  until  such 
assent  on  his  part;  and  the  efiiBot  of 
the  parol  evidence  was,  therefore,  not 
to  vary  a  written  contract,  but  merely 
to  show  what  was  the  condition  of  the 
document  when  it  became  a  contnct 
between  the  parties.  Stewturi  v.  Hd- 
dowee,  406 

2.  Upon  a  sale  by  auction  of  real  estate 
in  lots  the  particulars  stated  that  the 
sale  was  by  direction  of  the  proprieUv; 
but  the  name  of  the  vendor  aid  not 
appear.  A  memorandum  indorsed  on  a 
copy  of  the  particulars  was  signed  by 
the  purchaser  of  one  of  the  lots,  and 
by  the  auctioneer  on  behalf  of  the 
vendor : 

Held,  that  tiie  vendor  was  sufficienUy 
described,  and  that  the  memorandum 
was  apfficient  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds :  and 
specific  performance  of  the  agreement 
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decreed  at  the  suit  of  the  purchaser. 
SaU  y.  Zantbwt,  661 

8.  In  order  to  satisfv  the  requirements 
of  the  Statute  of  Frauds,  the  note  or 
memorandum  of  an  agreement  for  the 
sale  of  real  estate  must  contain  either 
the  names  of  the  contracting  parties  or 
such  a  description  of  them  that  there 
cannot  be  any  fair  dispute  as  to  their 
identity. 

4.  The  term  "  vendor"  is  not  of  itself  a 
sufficient  description  of  one  of  the  con- 
tracting parties. 

5.  Real  estate  was  put  up  for  sale  under 
particulars  and  conditions  of  sale  which 
did  not  disclose  the  vendor's  name,  but 
stated  that  B.  was  the  auctioneer.  The 
purchaser  of  one  of  the  lots  siffned  a 
memorandum  acknowledging  his  pur- 
chase; and  B,  signed  at  the  foot  of  this 
memorandum  another  in  these  terms, 
"Confirmed  on  behalf  of  the  vendor. 
B.": 

Held,  that  the  memorandum  did  not 
sufficiently  show  who  the  vendor  was ; 
and  a  bill  for  specific  performance  of  the 
contract  for  sale  was  dismissed.  FoU<tr 
V.  I>ufi€ld.  664 

6.  Where  the  vendors  of  land,  in  a  letter 
acknowledging  the  receipt  of  an  offer 
by  intending  purchasers,  wrote  as  fol- 
lows :  "  Which  oifer  we  accept,  and  now 
hand  you  two  copies  of  conditions  of 
sale,*'  and  therewith  enclosed  a  formal 
agreement  with  conditions  of  a  special 
character : 

Held,  that  the  acceptance  was  only 
conditional,  and  that  there  was  no  final 
agreement  of  which  specific  perform- 
ance could  be  enforced  as  against  the 
purchasers.     Crosriey  v.  Maycock,    727 

Sm  PaiNCIPAL  AND  SURBTT,  6,  14. 


FREIGHT. 
Bee  ADMiKALTr,  879. 

a 

GAMING. 

1.  The  appellant  was  the  occupier  of  cer- 
tain   enclosed    grounds,    in    which    a 

9  Eng  Eep.  113 


pigeon-shooting  match  between  two 
persons  for  £10  a  side,  and  afterwards 
a  foot-race  took  place,  and  into  which 
the  public  were  admitted  on  payment 
of  money.  The  persons  who  were  ad- 
mitted into  the  grounds  made  bets  with 
each  other  both  on  the  pigeon-shooting 
match  and  on  the  foot-race : 

Held,  that  the  grounds  were  a  "  place," 
and  that  they  were  kept  and  used  by 
the  appellant  for  the  purpose  of  betting 
within  the  meaning  of  the  Betting 
Houses  Act  (16  <fe  17  Vict.  c.  119),  s.  8. 
Eaeiwood  v.  MUler,  874 

I.  The  appellant  was  on  a  race-course 
standing  on  a  stool,  over  which  was  a 
lar^e  umbrella,  similar  to  a  carriage 
umbrella,  capable  of  covering  several 
persons,  the  stock  being  made  in  joints 
like  that  of  a  sweep's  brush,  so  as  to  be 
taken  in  pieces,  and  was  fastened  in  the 
ground  with  a  spike.  The  umbrella 
when  open  was  seven  or  eight  feet  high. 
It  was  a  showery  day;  but  the  um- 
brella was  kept  up  rain  or  dry.  On 
the  umbrella  was  painted  in  large  let- 
ters "  G.  Bows,  Victoria  Club,  Leeds." 
There  was  also  a  card  exhibited,  on 
which  were  the  words,  "We  pay  all 
bets  first  past  the  post."  The  defen* 
dant  was  calling  out,  offering  to  make 
bets ;  and  he  was  seen  to  make  several 
bets,  the  money  being  deposited  with 
him,  and  for  which  he  gave  a  ticket: 
Held,  that  the  appellant  was  uslnff  a 
fixed  and  ascertained  "  place "  for  the 
purpose  of  betting  with  persons  resort- 
ing thereto,  and  was  properly  convicted 
thereof  under  16  &  17  Vict.  c.  119,  s.  8. 
Bowe  V.  FtMoick,  429 


GIFT. 

1.  B.  borrowed  £1,100  from  his  step- 
mother,  who  lived  in  his  house,  pay- 
ing £212  Ide.  a  quarter  for  board;  and 
it  was  agreed  that  the  debt  should  be 
paid  oflF  by  a  deduction  of  £100  from 
each  quarter's  payment.  Deductions 
of  this  amount  were  made  for  two  quar- 
ters, but  on  the  third  quarter-day  the 
creditor  refused  to  make  any  further 
deduction,  and  paid  the  full  amount  of 
£212  10«.,  and  continued  down  to  the 
time  of  her  death  (which  took  place 
more  than  four  years  afterwards)  to 
pay  to  B.  the  like  quarterly  sum.     B. 
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was  appointed  sole  executor  of  his  step- 
mother, and  proved  the  will:  and  a 
suit  for  administration  was  instituted : 
Heidj  that  the  debt  was  eone :  first, 
because  the  appointment  of  B.  as  ex- 
ecutor released  the  debt  at  law,  and  any 
claim  in  equity  was  rebutted  by  evi- 
dence of  a  continuing  intention  on  the 
part  of  the  testatrix  to  give;  and, 
secondly,  because  the  intention  of  the 
tesUtrix  to  give  B.  the  sum  of  £900 
was  completed  by  nine  quarterly  pay- 
ments of  £212  10».  each.  Strong  v. 
Bird,  827 

See  Trust  and  Trustees,  669. 


GUILTY  KNOWLEDGE. 
See  Criminal  Law,  609. 

H 

HEIR. 

1    When  executor  must  pay  for  real  estate 
to  be  conveyed  to.  748  mU, 

HIGHWAY. 
Bee  Railway  CoMPAiiT,  860. 

HOSPITAL. 
Bee  Charitt,  682. 

HOTCHPOT. 
Bee  Lbgaot,  826. 


IGNORANCE. 

See  Devise,  809. 
Leoact,  781. 


IMPOSSIBILITY. 

1.  There  is  no  warranty  by  a  oontractor 
that  work  can  be  done  according  to 
plan  of  engineer.  Thorn  v.  City  of 
London,  475 


IN  VENTRE  SA  MERE. 
Bee  Unborn  Child,  668. 

INCOME. 
Bee  Tenant  foe  Life,  611. 

INDEMNITY. 

Bee  Principal  and  Aoebtt,  729. 
Trust  and  Trustees,  674. 

INFANT. 

1.  Where  an  infant  is  entitled  both  at  law 
and  in  equity  to  real  estate  as  against 
another  who  is  in  wrongful  possesnon, 
he  is  entitled  to  recover  m  equity  on  a 
bill  stating  these  &cts  and  asking  a  dec- 
laration of  title  and  account,  and  may 
join  adult  remaindermen  as  co-pIaintifEs. 
Howard  v.  Hdrl  of  Shrewtbwy.         603 

2.  When  property  treated  as  real,  and 
when  personal.  738,  743  noU. 


INJUNCTION. 

1.  In  cases  of  interference  with  water- 
courses. 656  note. 

2.  In  order  to  obtain  an  injunction  re- 
straining a  threatened  act  on  the  ground 
that,  if  done,  it  will  be  a  violation  of 
some  legal  right,  the  plaintiff  must  show 
that  the  act  must  result  in  a  violation 
of  such  riglit. 


The  owner  of  an  estate,  the  shooting 
over  which  had  been  let  for  a  term  of 
years,  issued  particulars  of  sale  of  the 
estate  in  thirteen  lots,  stating  that  the 
estate  contained  several  plots  of  accom- 
modation and  building  land  suitable  for 
the  erection  of  villas  and  residences,  and 
describing  one  lot  in  particular  as  well 
situated  for  the  erection  of  a  house. 
The  particulars  showed  that  it  was  in- 
tended to  make  a  road  through  the  es- 
tate and  dedicate  it  to  the  public ;  but 
gave  full  notice  of  the  right  of  shooting : 

Held,  that  the  court  would  not,  at  the 
instance  of  the  owner  of  the  right  of 
shooting,  interfere  to  prevent  the  in- 
tended sale.     PaUUson  v.  Gilford.   786 

8.  Courts  of  one  country  may  restrain  pro- 
ceedings in  the  courts  of  another. 

857  note. 

4.  When  granted  and  when  not  to  restrain 
cutting  of  trees,  or  from  obstructing 
view  by.  825  note. 

6.  Will  issue  to  restrain  patentee  from 
issuing  threatening  circulars,  unless  will 
litigate  and  settle  right  to  patent.  Az- 
mann  v.  Lu7uL  841 

See  Light,  559. 
Mixes,  586. 
Nuisance,  720,  726  note. 


INSANITY. 


See  LuNATio,  792. 


INSURANCE,  FIRE. 

1.  The  owner  of  a  building  insured  it 
against  fire,  but  not  to  the  full  value. 
The  building  was  burnt  by  what  was 
said  to  be  the  negligence  of  the  ser- 
vants of  a  municipal  corporation ;  and 
the  owner  brought  an  action  for  dam- 
ages against  the  corporation : 

Held  (affirming  the  order  of  the  Mas- 
ter of  the  Rolls),  that  the  owner  under- 
taking to  sue  fur  the  whole  amount  of 
damage,  would  be  allowed  to  conduct 
the  action  without  the  interference  of 
the  insurers,  but  would  be  subject  to 
liability  for  anything  done  by  him  in 


violation  of  any  equitable  duty  towards 
the  insurers.  Commercial,  etc.,  v.  lAe- 
ter.  572,  576  note. 


INSURANCE,  MARINE. 

1.  The  defendants,  a  Liverpool  insurance 
company,  employed  the  firm  of  E.  <b  Co. 
as  their  agents  in  London.  The  plain- 
tiffs instructed  P.  <&  Co.  to  insure  for 
them  steel  rails,  and  P.  <b  Co.  prepared 
a  slip,  which  was  initialed  by  £.  <fe  Co. 
on  behalf  of  the  defendants.  Accord- 
ing to  the  course  of  business  observed 
by  the  defendants'  company,  P.  <fe  Co., 
sent  a  copy  of  the  slip  to  £.  <&  Co.,  who 
the  same  night  sent  it  to  the  defendants 
at  Liverpool.  P.  A  Co.  paid  to  £.  <&  Co. 
the  premium  due  on  the  policy  and  the 
amount  due  for  the  stamp  duty.  The 
steel  rails  were  afterwards  totally  lost 
by  the  perils  intended  to  be  insured 
against,  and  the  defendants  then  refused 
to  execute  any  stamped  policy : 

Held,  affirming  the  judgment  of  the 
court  below,  that  no  action  would  lie ; 
for  that  the  initialing  of  the  slip  and 
forwarding  the  copy  slip  to  the  defen- 
dants were  parts  of  one  contract ;  and 
that  no  further  contract  could  be  im- 
plied to  execute  a  stamped  policy  with- 
in a  reasonable  time  after  the  copy  slip 
was  transmitted  to  the  defendants ;  and 
as  no  stamped  policy  had  been  exe- 
cuted, 80  Vict.  c.  28,  ss.  7  and  9  pre- 
vented the  plaintiff  from  maintaining 
an  action.  FUher  v.  Liverpool,  etc. 
852,  361  note, 

2.  In  a  voyage  policy  of  insurance  ''at 
and  from "  a  port,  it  is  an  implied  un- 
derstanding that  the  ship  shall  be  at  the 
port  wltliin  such  a  time  that  the  risk 
shall  not  be  materially  varied ;  and  if 
there  is  delay  beyond  such  time,  the 
policy  does  not  attach.  Di  Wolf  v. 
Archangel,  etc.  888 


INTENT. 
See  Criminal  Law,  601,  609. 


INTEREST. 

1.  Where  a  written  security  is  given  for 
the  paj'ment  of  money  at  a  certain  day, 
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with  interest  up  to  that  day,  and  the 
Bum  secured  and  the  interest  thereon 
are  not  paid  at  the  day,  the  principal 
and  interest  become  from  that  time  a 
debt  which,  when  recovered  by  legal 
process,  may,  in  the  discretion  of  a  jury 
or  of  the  court,  be  made  the  subject  of 
an  additional  liability,  which,  however, 
is  not  properly  a  liability  to  interest 
according  to  the  contract,  but  to  dam- 
ages for  the  breach  of  it 

Per  Loan  Chelmsford:  The  defeas- 
ance of  a  warrant  of  attorney  is  not  a 
contract,  but  merely  a  description  of 
the  object  of  the  security,  and  of  the 
means  of  enforcing  payment. 

2.  Per  Lord  Selbornc  :  There  is  no  rule 
of  law  that,  upon  a  contract  for  the 
payment  of  money  on  a  day  certiun, 
with  interest  at  a  fixed  rate,  down  to 
that  day,  a  farther  contract  for  the  con- 
tinuance of  the  same  rate  of  interest  is 
to  be  implied. 

8.  A  warrant  of  attorney  was  given  to 
secure  payment  of  a  sum  of  money. 
Its  date  was  the  2d  day  of  May,  1864, 
and  the  defeasance  was  in  these  terms : 
"  The  within  written  warrant  of  attor- 
ney is  given  for  securing  the  payment 
of  the  sum  of  £1,330,  ^ith  interest 
thereon,  at  and  after  the  rate  of  £6  per 
cent,  per  month,  on  the  2d  day  of  June 
next.  Judgment  to  be  entered  up 
forthwith,"  <tc. : 

Held,  that  this  was  nothing  more  than 
an  authority  to  enter  up  a  judgment 
for  these  various  sums,  to  oe  ascertained 
on  the  2d  of  June,  1864,  after  which 
time  the  holder  would  merely  stand  as 
a  creditor  for  tlie  sums  so  ascertained, 
and  the  statutable  rate  of  interest  there- 
on that  might  be  allowed  him  by  a  jury 
or  by  the  court     Cook  v.  Fowler,      17- 

4.  The  contract  between  a  railway  com- 
pany and  a  contractor  provided  that 
payments  should  be  made  monthly,  as 
the  works  proceeded^-on  the  certificates 
of  the  company's  engineer.  There  was 
no  stipulation  in  the  contract  in  refer- 
ence to  the  payment  of  interest  to  the 
contractor  on  any  suras  due,  but  not 
paid  to  him.  The  contractor  made  a 
demand  in  writing  for  a  sum  as  the 
balance  due  to  him,  and  claimed  inter- 
est thereon.  His  accounts  were  dis- 
puted, but  on  a  bill  filed  by  him 
against  the  company,  the  result  showed 
that  he  was  eutitlocl  to  a  balance  less 


than  one-half  of  the  sum.  which  he  had 
claimed  to  be  due  from  the  company : 

//(p^,  that  the  contractor  was  not  enti- 
tled to  interest  either  under  the  contract, 
there  being  no  express  stipulation  on 
the  part  of  the  company  to  pay  ant, 
or  under  the  statute  3  <b  4  Will.  4,  c:  42, 
B.  28,  the  demand  in  writing  for  pay- 
ment not  being  of  a  sum  certain  pay- 
able at  a  certain  time.  HUl  y.  Sovik, 
etc.  704 

See  Leoact,  816. 


INTERNAL  REVENUE. 
See  RjcyxNUE^  889. 


JUDGMENT. 

See  CRDcm AL  Law,  828. 
Fraud,  226. 
JuRiSDicnox,  225. 


JURAT. 

1.  When  omission  of  affiant  or  officer  to 
sign  vitiates  affidavit       486,  443  mU, 


JURISDICTION. 

1.  Bill  filed  by  a  foreigner  against  an- 
other foreigner,  and  against  an  English 
company  formed  for  working  a  Roauaa 
mine,  to  restrain  the  English  company 
from  paying  to  a  foreigner  part  of  the 

Erofits  of  the  mine  which  were  claimed 
y  the  plaintiff,  by  way  of  commission, 
and  also/or  an  account  of  profits  again&t 
the  company. 

Demurrer  allowed.    MaiiAaei  v.  GiilU- 
zin.  860,  857  note. 

2.  Matters  on  which  the  defect  of  jurisdic- 
tion depends  may  be  apparent  on  tho 
face  of  the  proceedings,  or  may  b« 
brought  before  the  Superior  Court  by 
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affidayit,  but  thev  mast  be  extrinsic  to 
the  adjudication  impeached. 

8.  Objections  on  the  ground  of  defect  of 
jurisdiction  may  he  founded  on  the 
character  and  constitution  of  the  infe- 
rior court,  the  nature  of  the  subject 
matter  of  the  inquiry,  or  the  absence  of 
some  preliminary  proceeding  whicli  was 
necessary  to  give  jurisdiction  to  the  in- 
ferior court. 

4.  The  objection  of  defect  of  jurisdiction 
cannot  be  entertained  if  it  rests  solely 
on  the  ground  that  the  judge  has  erro- 
neously found  a  fact  which  was  essential 
to  the  validity  of  his  order,  but  which 
he  was  competent  to  try. 

6.  The  principle  acted  on  in  Rex  v.  BoUon, 
that  an  adjudication  by  a  judge  having 
jurisdiction  over  the  subject  matter  is, 
if  no  defects  appear  on  the  face  of  it, 
to  be  taken  as  conclusive  of  the  facts 
nized  and  followed. 
226 


stated  therein,  recognized 
Colonial  Bank  v.  mUan. 


See  AninBALTT,  264. 
Abmtbation,  191. 
Assignment,  808.  • 

Sfegifio  Pekformahce,  857  note. 


LACHES. 
See  Trust  and  Tbusteks,  858. 

LANDLORD  AND  TENANT. 

1.  A  lessee  covenanted  with  the  lessor 
not  to  assign  the  demised  premises 
without  the  consent  in  writing  of  the 
lessor,  "such  consent  not  being  arbi- 
trarily withheld ;"  and  it  was  provided 
by  the  lease  that  if  the  lessee  should 
assign  the  premises  without  the  con- 
sent in  writing  of  the  lessor,  **  but  such 
consent  is  not  to  be  arbitrarily  with- 
held," the  lessor  might  re-enter : 

Held,  that  there  was  no  covenant  by 
the  lessor,  either  express  or  implied, 
not  to  refuse  his  consent  arbitrarily,  but 
that  an  arbitrary  refusal  would  leave 


the  lessee  at  liberty  to  assign  without 
the  lessor's  consent. 

2.  Semble,  by  Kelly,  C.B.,  and  Pollock, 
B.  An  "  arbitrary*'  refusal  is  equiva- 
lent to  an  "unfair  and  unreasonable" 
refusal ;  and  a  refusal  "  upon  advice," 
though  the  grounds  of  refusal  be  not 
specified,  is  not  "  arbitrary,"  Treloar 
V.  Biffffe.  464 

3.  At  Michaelmas,  1851,  W.,  the  owner  of 
two  adjoining  houses,  Nos.  4  and  5,  let 
No.  6  to  A.,  as  tenant  from  year  to  year. 
Defendant  having  become  tenant  to  W. 
of  No.  4,  A.  let  him  the  cellars  under 
No.  6,  from  year  to  year  from  Michael- 
mas, 1861.  There  was  in  the  front  cel- 
lar a  gas  meter  communicating  with 
the  house  No.  6,  and  it  was  a  term  of 
the  letting  that  A.  should  be  allowed 
to  go  to  the  meter,  if  necessary,  when- 
ever defendant's  premises  were  open. 
In  July,  1871,  it  was  agreed  between 
A.,  W.  and  I).,  that  A.  should  give 
up  possession  of  No.  6  to  W.,  and  D. 
became  tenant  from  year  to  year  to 
W .  from  Michaelmas,  1871.  Defendant 
was  aware  that  No.  6  was  given  up  by 
A.,  and  relet  to  D.,  but  no  notice  to 
quit  the  cellars  was  given  to  defendant. 
In  March,  1872,  D.  put  up  in  the  cel- 
lars a  water  meter  communicating  with 
his  house,  without  either  objection  or 
express  permission  of  the  defendant. 
Afterwards  D.  surrenderd  his  interest 
in  favor  of  the  plaintiff,  and  W.  let  No. 
5  expressly  including  the  cellars,  to  the 
plaintiff  for  fourteen  years,  from  tho 
24th  of  June,  1872.  The  plaintiff  en- 
tered into  occupation,  the  cellars  re- 
maining occupied  by  the  defendant,  and 
plaintin,  without  objection  or  permis- 
sion of   the  defiendant,   put  up  more 

fipes  and  some  bell-wires  m  the  cellars, 
n  July,  1872,  plaintiff  demanded  pos- 
session of  the  cellars,  but  defendant  re- 
fused to  give  them  up  without  a  proper 
notice  to  quit,  and  he  retained  posses- 
sion till  April,  1873.  On  the  10th  of 
January,  1873,  tlie  defendant  cut  off  tho 
plaintiff's  water  supply  by  hammering 
up  the  service  pipes  passing  through 
the  cellars,  and  cut  the  gas  pipes  and 
bell- wires.  Plaintiff  having  brought  an 
action  for  being  kept  out  of  possession 
of  the  cellars  and  for  the  damages 
caused  by  defendant's  cutting  the  pipes, 
(fee: 

Held,  that  defendant  was  entitled  to 
keep  possession  until  a  proper  notice  to 
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quit  had  been  given ;  for  that  Uie  volun- 
tary surrender  by  A*,  could  not  affect 
the  interest  of  the  defendant,  his  sub- 
lessee. 

.  Secondly,  that  plaintiff  was  entitled  to 
damages  for  the  cutting  of  his  pipes 
and  wires ;  for  that  a  licensee,  unaur  a 
revocable  license,  was  entitled  to  notice 
of  revocation  and  a  reasonable  time  af- 
terwards to  remove  his  goods.  Millor 
T.  Wdlkim.  844,  349  noU. 

See  Distress,  496. 
Lease,  649. 
Nuisance,  817. 
Waste,  819,  S26  note. 


LEASE. 

.  Where  a  lessee  subject  to  a  covenant 
not  to  assign  without  the  lessor's  con- 
sent, having  obtained  such  consent, 
ap>eed  to  grant  an  underlease  to  contain 
the  like  provisions  as  the  lease : 

Held,  that  in  the  covenant  in  the  un- 
derlease against  assignment  the  original 
lessor  was  tlie  person  whose  consent 
should  be  required.  WtUianuafi  v.  Wil- 
liamton.  649 

See  Landlord  and  Tenant,  464. 
Mines,  686. 


LEGACY. 

1»  A  bill  to  set  aside  a  deed  containing 
charges  of  fraud  which  the  court  deems 
not  to  be  proved,  will  be  dismissed  as  to 
those  charges,  but  need  not  be  dismissed 
altogether,  if  there  are  other  charges 
which  the  court  deems  to  constitute 
what  amounts  to  great  irregularity  and 
legal  fraud,  and  to  require  the  granting 
of  the  relief  prayed  for* 

2.  Whore,  in  a  bill  to  set  aside  the 
grant  of  an  annuity  made  by  A.  to  B., 
and  charged  upon  A.^s  land,  with  also 
a  personal  covenant  for  payment,  tlie 
plaintiff  is  himself  the  devisee  as  well 
as  residuary  legatee  under  A.'s  will,  he 
ought,  under  the  20  <fe  21  Vict.  c.  79>  s. 
68  (Ir.),  to  give  notice  to  the  other 
party  tliat  he  intends  to  give  in  evi- 
dence, aH  proof  of  the  devise  or  testa- 


mentary disposition,  the  probate  of  the 
will.  But  if  he  sliould  fail  to  give  this 
notice,  the  omission  would  only  create 
a  technical  difficulty  in  the  case,  and 
the  court  might,  properly,  and  would 
adjourn  the  hearing  to  give  an  oppor- 
tunity to  remove  that  technical  diffi- 
culty. 

3. .  Where  in  such  a  case  the  objection  was 
likewise  made  that  the  plaintiff  was 
legatee  and  had  not  proved  the  assent 
of  the  executor  to  the  lecacy,  nor  his 
insolvency,  nor  his  refusal  to  sue.  nor 
collusion  on  his  part;  but  the  Yice- 
Chancellor  overruled  the  objection,  aiid 
the  defendant,  though  carrying  the  cafe 
to  the  Court  of  Appeal  in  Chancery, 
did  not  present  to  that  court  this  or 
the  previous  objection  to  the  Vice- 
Chancellor's  decision: 

Held,  that  he  could  not  afterwards,  on 
bringing  up  the  case  to  this  house, 
present  these  objections  in  argument  as 
objections  which  might  be  made  here 
to  the  decision  of  the  Court  of  Appeal. 
Hilliard  v.  Eije.  27 

4.  When  specific  and  when  residuary  and 
'^'hen  abates.  618 

6.  When  charge  upon  real  estate  and 
when  not.  744 

6.  Direction  by  codicil  to  executors  to  in- 
vest £2<)P  and  pay  the  proceeds  to  t4s- 
tator's  daughter,  a  single  woman,  for 
life,  for  her  separate  use,  and  after  ber 
death,  the  capital  to  be  for  her  children ; 
with  a  proviso  that  if  the  bequest 
should  be  not  "  duly  claimed  "  by  the 
daughter  within  three  calendar  months 
after  testator's  decease,  the  bequest 
should  lapse. 

The  legacy  was  not  claimed  by  tlie 
daughter.  She  alleged  that  she  did 
not  hear  of  the  legacy  or  of  the  testa- 
tor's death  till  nearly  two  years  after 
he  died ;  and  it  was  admitted  by  the 
executors  that  no  notice  was  given  to 
her  by  them : 

Held,  that  the  legacy  had  bowinie  for- 
feited, and  had  lapsed.  Fovell  v. 
RawU,  781 

7.  When  forfeited  by  failure  to  perform 
condition  though  not  known  to  legatee. 
AtOey  V.  Earl  of  Estex,  809 

8.  Devise  of  real  estate  upon  trust  for  sale, 
and  out  of  the  proceeds  of  such  sale  to 
pay  certain  legacies 
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Held,  that  Interest  on  the  legacies  was 
payable  from  the  period  of  a  year  after 
the  testator's  death.     Turner  v.  Buck. 

816 

9.  A  testator  gave  to  several  of  his  eight 
children  real  estates,  and  bequeathed 
his  residuary  personal  estate  to  all  the 
eight,  with  a  direction  that  their  por- 
tions should  be  equal,  and  to  that  end 
that  those  of  them  to  whom  he  had 
given  the  real  estates  should  respec- 
tively take  them  on  account  of  their 
shares  at  the  estimated  values  men- 
tioned in  his  will.  The  executor  ab- 
sconded with  the  personal  estate  in  his 
hands,  but  after  many  years  a  consider- 
able part  of  it  was  recovered : 

Bad,  tliat  the  amount  recovered  must 
be  treated  as  consisting  of  a  principal 
sum,  with  interest  thereon  at  £4  per 
cent,  per  annum  from  the  testator's 
death ;  that  the  devisees  of  the  real  es- 
tates must  bring  into  account  their  esti- 
mated values  as  part  of  the  principal ; 
and  that,  the  shares  of  principal  hav- 
ing been  thus  ascertained,  the  part  ap- 
portioned as  interest  must  be  divided 
between  them  in  proportion  to  those 
shares.     Ackroyd  v.  Ackroyd,  826 

See  Charitt,  682. 
Election,  89. 
Will,  702. 


LEGATEE. 

1.  When  bound  to  repay  personal  repre- 
sentative proper  portion  of  money  re- 
ceived  from.    Jervis  v.  Wolfertian.  674 

See  Lmaot,  27,  781. 

LnoTATioNB,  Statuts  of,  784. 


LICENSE. 

1.  When  may  and  when  may  not  be  re- 
yoked  to  prejudice  of  licensee;  when 
licensor  estopped  and  when  not. 

844,  849  note. 


LIEN. 
See  Admiraltt,  264. 


LIFE  ESTATE. 

1.  A  railway  company  ha\dng  power  to 
take  compulsorilv  certain  portions  of 
an  estate,  served  notices  to  treat  for 
them.  They  afterwards  abandoned  part 
of  their  undertaking,  Including  the  laud 
comprised  in  some  of  the  notices,  but 
took  the  rest  and  paid  tlie  purchase- 
money  into  court,  the  estate  in  ques- 
tion l>eing  the  subject  of  a  testamentiiry 
settlement.  Before  the  abandonment 
certain  costs,  charges,  and  expenses  had 
been  incurred  by  the  tenant  for  life  un- 
der the  settlement,  and  certain  other 
costs  were  subsequently  incurred  in  an 
unsuccessful  attempt  to  obtain  compen- 
sation for  not  going  on  with  the  notice 
to  treat  in  respect  to  the  abandoned 
portions : 

Hdd,  on  a  petition  by  the  tenant  for 
life  for  investment  of  the  fund  in  court, 
that  these  costs,  charges,  and  expenses 
might  properly  be  paid  out  of  the  fund 
before  mvestment     StrcUhmore's  Eataie, 

848 

See  Afpobtioxkent,  840. 


LIFE  INTEREST. 
See  Tekant  fob  Litb,  611. 

LIGHT. 

1^  There  is  no  difference  in  the  right  of 
an  owner  of  land  to  the  ordinary  ease- 
ment of  light,  whether  it  is  acquired  by 
twenty  years'  user  or  by  g^ant  from  the 
owner  of  the  servient  tenement ;  and  if 
the  grant  is  accompanied  by  a  covenant 
for  quiet  eiijoyment  of  the  premises, 
such  covenant  does  not  enlarge  the  right 
of  the  covenantee  so  as  to  entitle  him  to 
am  injunction  in  equity  to  restrain  an 
obstruction  where  the  damage  is  not 
sufficient  ta  enable  him  to  maintain  an 
action  at  law. 

2.  But  it  is  otherwise  where  the  right  to 
light  claimed  is  not  the  ordinary  ease- 
ment, but  a  special  right  created  by  the 
covenant ;  in  which  case  a  court  of  equi- 
ty will  grant  an  injunction  without  re- 
gard to  the  amount  of  damage. 
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3.  Where  the  coart  was  not  BatUfied  from 
the  eTidenee  whether  the  wall  proposed 
to  be  built  by  the  defendant  would  or 
not  be  a  material  obstruction  to  the  plain- 
tiffs' lights,  the  court  directed  a  tem- 
porary screen  to  be  erected  to  the  height 
of  the  proposed  wall,  and  appointed  a 
surveyor  to  report  on  the  effect.  Leech 
T.  Schweder,  669 


LIMITATIONS,  STATUTE  OF. 

1.  Under  a  devise  of  land  upon  trust  for 
sale,  the  proceeds  to  be  considered  as 
part  of  the  personal  estate,  the  trustees 
allowed  part  of  the  land  to  remain  un- 
sold for  fifty  years : 

Held,  that  the  trust  was  an  express 
trust  within  sect  26  of  the  Statute  of 
Limitations,  and  a  decree  for  the  exe- 
cution of  the  trust  of  the  unsold  land 
made  at  the  suit  of  a  residuary  legatee. 
MuUovo  V.  Big^,  784 

2.  A  testator,  by  a  will  dated  in  1824,  de- 
vised all  his  real  and  personal  estate, 
and  also  all  other  his  estate  and  effects 
of  which  he  might  be  possessed  at  the 
time  of  his  decease,  to  his  wife  and  an- 
other trustee,  in  trust  to  pay  the  rents 
to  his  wife  for  life,  with  remainders 
over.  The  testator  purchased  a  free- 
hold estate  after  the  date  of  his  will. 
On  his  death,  his  widow  (the  other  trus- 
tee having  disclaimed)  became  sole  trus- 
tee of  his  will,  and  entered  into  posses- 
sion of  the  after-acquired  property,  as 
well  as  the  devised  estate,  believing 
that  all  the  property  passed  by  the  will. 
She  continued  in  possession  for  more 
than  twenty  years,  and  then,  being  in- 
formed that  she  had  acquired  a  title  by 
adverse  possession,  she  sold  the  estate 
to  a  purchaser  for  value : 

Hddy  upon  bill  filed  by  the  remainder- 
man under  the  will  to  oust  the  pur- 
chaser, that  the  tenant  for  life  had  ac- 
quired a  good  title  by  adverse  possession 
f^ainst  the  remainderman,  and  the  bill 
was  dismissed.     Paine  v.  JbfMw.         832 

See  Tbubt  and  Trustees,  868. 


LUNATIC. 

1.  A  person  who  has  become  permanently 
insane,  but  has  not  been  so  found  by  in- 
quisition, may  maintain  a  suit  by  his 


next  friend  for  the  protection  of  prop- 
erty in  which  he  is  interested  aa  part- 
ner. 

2.  Permanent  lunacy  of  a  partner  is  a 
ground  of  dissolution  at  the  instance  of 
the  lunatic  as  well  as  of  the  other  part- 
ner. 

3.  A  bill  was  filed  by  a  next  friend  on 
behalf  of  a  person  of  unsound  mind  not 
80  found  by  inquisition,  against  the  part- 
ner in  business  of  the  plaintiff  &U(^^i^ 
that  the  plaintiff  had  for  some  time  post 
been  suffering  from  softening  of  the 
brain  and  was  of  unsound  mind,  and 
that  it  would  be  for  his  benefit  that  the 
partnership  should  be  dissolved;  and 
praying  that  the  partnership  might  be 
dissolved  and  accounts  taken,  and  the 
share  of  the  plaintiff  in  the  assets  se- 
cured for  his  benefit,  and  for  a  receiver: 

Held,  on  demurrer,  that  the  suit  could 
be  maintained. 

4.  Whether  a  decree  for  final  dissolntion 
can  be  made  in  such  a  suit  without  the 
appointment  of  a  committee  in  lunacy, 
qwxre. 

6.  The  jurisdiction  of  the  Court  of  Chan- 
eery  with  respect  to  suits  instituted  bv 
persons  of  unsound  mind,  not  so  found 
by  inquisition,  by  next  friends,  consid- 
ered. 

6.  The  articles  of  partnership  between  the 
plaintiff  and  defendant  provided  that 
either  partner  should  be  at  liberty  to 
determine  the  partnership  at  the  end  of 
the  first  seven  years  of  the  term,  o» 
giving  previous  notice  to  the  other 
partner  of  his  intention  to  do  so.  The 
plaintiff  having  become  insane,  the  de^ 
lendant  served  on  him  notice  of  his 
intention  to  determine  the  partnerslup 
at  the  end  of  the  first  seven  years  of 
the  term : 

Held,  that  the  notice  could  not  be 
withdrawn  without  the  consent  of  the 
plaintiffl     Jones  y.  Lioyd.  792 

Y.  When  property  treated  as  real  and 
when  personal  738,  743  iKrf«. 


M 

MALICE. 

See  Criminal  Law,  601. 


MALICIOUS  MISCfflEF. 
See  Criminal  Ijaw,  601. 

MARRIED  WOMEN. 

1.  Under  a  testamentanr  appointment  by 
a  married  woman  of  "all  funds  and 
property  which  have  been  or  shall  be 
purchased  out  of  the  savings  of  prop- 
erty to  which  I  have  been  or  shall  be 
entitled  to  my  separate  use  " : 

Held,  that  savings  out  of  separate  es- 
tate standing  to  her  account  at  her  bank- 
ers' did  not  pass.    Askew  v.  Booth.  616 

See  Election,  89. 

Tenant  foe  Life,  611. 


MARSHALLING  ASSETS. 

.  In  the  administration  of  the  estate  of  a 
testator  whose  personal  assets  are  defi- 
cient, specifically  devised  estates  are  not 
liable  to  contribute  towards  meeting  the 
deficiency  until  the  residuary  real  estate 
has  been  exhausted.  Lanc^ld  v.  IgffuU 
dm.  668 


MASTER  AND  SERVANT. 

1.  As  to  when  owner  not  liable  for  negli- 
gence of  pilot  266 

2.  Plidntiff  was  a  weaver  employed  by 
defendants  as  a  weekly  servant,  his  wa- 
ges being  regulated  by  the  number  of 
pieces  which  he  wove  and  delivered  to 
his  masters.  The  wages  of  the  defen- 
dants' workmen  were  ascertained  and 
fixed  at  noon  on  Thursday  in  each  week, 
but  were  not  paid  till  the  next  Satur- 
day. By  rules  embodied  in  the  con- 
tract of  hiring,  the  workmen  were  re- 
quired to  give,  before  leaving,  fourteen 
days'  notice  at  the  time  of  booking-up 
on  Thursday.  '*  Persons  leaving  with- 
out notice  will  forfeit  all  wages  due." 

On  a  Thursday,  the  sum  earned  by 
the  plaintiff  in  the  preceding  week,  was 
ascertained  and  fixed  at  \hn.  He  com- 
menced another  week  on  the  afternoon 
of  the  same  day  and  worked  during  the 

9  Eno.  Rkp.  114 


morning  of  Friday,  and  earned  *1»,  He 
left  during  the  forenoon  of  Friday  with- 
out having  given  any  notice : 

Hddy  that  the  plaintiff  forfeited,  by 
leaving  before  the  Saturday,  the  wages 
due  on  the  Thursday,  but  not  payable 
till  the  Saturday,  as  well  as  the  wages 
earned  between  n(k>n  of  Thursday  and 
Friday  morning.     Walsh  v.  WaUey.  838 

See  Factoey,  886. 
Negligence,  487. 

Peincipal  Aif  d  Agent,  202,  222  note, 
WoEK  AND  Labor. 


MINEa 

1.  By  a  lease  of  colleries  in  Cheshire,  cer- 
tain pits  or  mines,  comprising  the  T. 
mine,  which  was  the  uppermost,  the  B. 
mine,  which  was  the  next,  and  the  C. 
mine,  which  was  the  lowest,  were,  with 
other  higher  and  intervening  mines, 
demised  to  lessees  with  power  to  work 
and  get  coal  from  the  same  at  a  fixed 
rent,  and  with  a  covenant  that  they 
should  work  and  carry  on  the  mines 
with  their  utmost  skill  and  ability,  in 
the  best  and  most  effectual  manner,  to 
the  best  advantage,  and  according  to 
the  common  mode  and  usual  practice  of 
carrying  on  coal  works  or  colleries  with 
effect. 

On  a  bill  by  the  lessor,  alleging  that 
the  defendants,  after  having  for  some 
time  worked  the  sud  three  mines,  had 
ceased  working  the  T.  mine,  and  also 
that  they  were  working  the  C.  mine  in 
advance  of  the  B.  mine,  and  praying 
injunctions  accordingly : 

Heldf  that,  under  the  terms  of  the  cov- 
enant, the  defendants  were  entitled  to 
work  any  of  the  mines  without  working 
all,  or  a(l  that  they  had  commenced  to 
work ;  that,  according  to  the  evidence 
before  the  court,  it  was  the  common 
practice  in  the  district  to  work  a  lower 
seam  of  coal  before  working  a  higher ; 
that  there  was  no  ground  for  saying 
that  the  defendants  were  committing  a 
breach  of  the  covenant;  and  the  bill 
was  dismissed  with  costs.  Lord  Abinger 
V.  Ashton,  686 


MORTGAGE. 

1.  The  non-production,  in  Ireland,  of  title 
deeds   to    the    solicitor  instructed    to 
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prepare  a  mortgage  upon  an  estate 
there,  -will  not  of  itself  be  deemed  a 
proof  that  the  solicitor  has  acted  fraadu- 
lently,  or  even  negligently,  so  as  to 
affect  the  interests  of  nis  client.  The 
construction  to  be  put  upon  his  con- 
duct does  not  depend  on  an  inflexible 
rule  of  law,  but  upon  the  circumstances 
of  the  case. 


2.  Where,  therefore,  the  owner  of  an  estate 
in  Ireland  had  already  created  an  eoui- 
table  mortgage  upon  it  by  depositing 
the  title  deeds  with  a  creditor,  (which 
equitable  mort^^age  was  not  registered) ; 
and,  afterwards,  on  being  asked  for 
them  by  a  solicitor  who  was  about  to 
prepare,  for  another  creditor,  a  legal 
mortgage  of  the  same  estate,  gave  an 
excuse  for  their  non-production,  which, 
under  the  circumstances,  appeared  quite 
satisfactory,  and  also  supplied  in  his 
own  handwriting  a  summary  statement 
of  their  contents ;  and  the  solicitor,  in 
total  ignorance  of  the  equitable  mort- 
gage, and  of  all  that  had  been  pre- 
viously done,  prepared  the  legal  mort- 
gage, wliich  was  duly  registered : 

Held^  that  the  legal  mortgage  had 
priority  over  the  equitable  mortgage, 
and  was  not  assailable  on  the  ground 
that  the  solicitor  had  improperly  acted 
in  preparing  it  without  Insisting  on  the 
production  of  the  deeds : 

8.  Per  Loan  Sklbobicb  :  It  is  inconsistent 
with  the  policy  of  the  Irish  R^strsr 
tion  Law  to  impose  on  a  mortgagee,  or 
purchaser,  the  duty  of  inquiry  with  a 
view  to  the  discovery  of  previous  un- 
registered interests,  out  quite  consis- 
tent with  it,  if  he  knows  of  the  existence 
of  those  interests,  to  estop  him  from 
contending  that,  as  to  him,  they  are 
void  merely  because  they  are  unregis- 
tered. 


4.  The  doctrine  of  imputing  in  all  cases 
the  knowledge  possessed  by  the  solici- 
tor to  the  client  who  employs  him,  con- 
sidered. 


6.  Observations  on  the  form  of  a  decree 
for  taking  the  accounts  in  such  a  case. 
Agra  Bank  v.  Barry,  94,  114  note. 

See  ClTATTKL  MORTGAOE,  6flY. 

Distress,  873. 


MUNICIPAL  CORPORATIOK. 

1.  Liability  of  from  sewers.  409 

2.  No  warranty  by,  that  work  can  be 
done  according  to  plan  of  engineer. 
Thorn  Y.  CUy  of  London.  475 

8.  When  and  how  far  liable  for  ads  of 
officers,  servants,  fireman,  etc.  222  mfe. 

4.  When  officer  cannot  contract  with. 

367,  374  wU. 

See  Cm, 


N 


NAVIGABLE  RIVER. 

See  NuiSANCK,  720,  726  note. 
Rivxa,  623,  580  note. 


NEGLIGENCE. 

1.  Where  a  railway  crosses  a  public  hid^ 
way  on  the  level,  and  there  are  (nnocr 
the  8  Vict,  a  20,  s.  47)  gates  for  the 
protection  of  "  horses,  ct^e,  carta,  or 
carriages,"  passing  along  the  highway, 
it  is  the  duty  of  the  railway  compaDjs 
servants  to  keep  them  closed  when  anr 
train  is  approaching.  If  this  duty  is 
not  performed,  and  a  passenger  alon^ 
the  highway  is,  in  attempting  to  cross 
the  line  of  railway,  injured,  the  leaviiu; 
of  the  ^tcs  open  is,  in  an  action 
brought  by  him,  evidence  of  negligence 
to  go  to  the  jury.  It  is  so,  even 
thouffh,  with  care  and  drcumspection. 
he  might  have  been  able  to  see,  at  a  dis- 
tance, the  approach  of  the  train  which 
occasioned  the  injury. 

Per  The  Lord  Chaxcellor  (Lord 
Cairns) :  The  gates  of  the  railway,  at 
a  place  where  it  crossed  the  hif  favay 
at  a  level,  being  open,  aroonnted  to  a 
statement,  and  a  notice  to  the  public, 
that  the  line,  at  that  time,  was  safe  for 
crossing.     North  Eastern,  etc.,  v.  Wan- 

l68B.  1 

2.  B<  was  in  the  last  carriage  of  a  rail- 
way train.  Before  reaching  the  station 
At  which  he  was  to  alight  the  train  had 
to  pass  through  a  tunnel.     In  that  tun- 
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nel  there  was,  first,  a  heap  of  hard  rub- 
bish lying  bv  the  side  of  the  rails, 
irregular  in  wrm  and  height,  then  a 
short  sloping  piece  of  ground,  then  a 
piece  of  flat  platform,  like  the  main 
platform,  but  narrower,  and  within  the 
tunnel.  Beyond  these  was  the  main 
platform  itself.  The  train  only  par- 
tially went  up  to  the  main  platform, 
leaving  the  last  two  carriages  within 
the  tunnel,  which  had  no  light  within 
it,  and  on  the  occasion  in  question  was 
filled  with  steam.  The  last  carriage 
but  one  came  opposite  tlie  narrow  plat- 
form, the  last  carriage  was  opposite  the 
hard  rubbish.  A  passenger  in  the  last 
carriage  but  one  (who  was  called  as  a 
witness  at  the  trial)  heard  the  name  of 
the  station  called  out  in  the  usual  way 
and  got  out  upon  the  narrow  platform. 
He  then  heard  a  groaning,  and  pro- 
ceeding farther  back  into  the  tunnel 
found  B.  lying  on  the  rubbish  with  his 
legs  between  the  wheels  of  the  last  car- 
riage, but  neither  of  them  had  touched 
him.  B.*s  leg  was  broken,  and  he  had 
received  other  injuries,  from  the  effects 
of  all  which  he  died.  The  witness  heard 
the  warning,  **Keep  your  seats,"  and 
shortly  afterwards  the  train  moved  on. 

On  these  facts  the  learned  judge  at 
the  trial  held  that  there  was  no  evidence 
of  negligence  to  go  to  the  jury,  and  he 
directed  a  nonsuit.  Owing  to  a  strong 
expression  of  opinion  by  the  jurymen 
he  took  their  finding  (on  the  assump- 
tion that  there  ought  to  be  a  verdict 
for  the  plaintiff)  as  to  the  amount  of 
damages.  The  nonsuit  was  then  en- 
tered, with  leave  to  move  to  enter  the 
verdict  for  the  damages  assessed : 

Held,  that  the  ruling  at  Nisi  Prius 
could  not  be  sustained;  that  the  case 
ought  not  to  have  been  withdrawn  from 
the  consideration  of  the  jury,  for  that 
the  evidence  furnished  matter  on  which 
it  was  necessary  to  take  the  opinion  of 
a  jury. 

8.  Qiutre,  whether  calling  out  the  name  of 
a  station  is  an  invitation  to  the  passen- 
gers, going  to  that  station,  to  alight 
there.     Bridges  v.  Directors,  etc.       166 

4.  Where  it  is  the  duty  of  the  zemindar 
to  maintain  the  tanks  on  his  zemindary, 
which  are  part  of  a  national  system  of 
irrigation,  recognized  by  the  laws  of 
India  as  essential  to  the  welfare  of  the 
inhabitants,  and  the  banks  of  a  tank 
are  washed  away  by  an  extraordinary 
flood  without  negligence  on  his  part: 


ffeld,  that  the  zemindar  is  not  liable 
for  any  damage  that  may  be  occasioned 
by  the  overflow  of  the  water.  Madras, 
etc,,  v.  Zeniindar,  etc,  289 

6.  In  the  absence  of  negligence  on  their 
part,  a  vestry  or  local  board  is  not  re- 
sponsible for  any  injury  resulting  to  an 
individual  from  the  disrepair  of  a  sewer. 

6.  Sect.  12  of  the  Metropolis  Local  Man- 
agement Act  (18  «fc  19  Vict.  c.  120)  im- 
poses upon  the  vestry  or  local  board  the 
duty  of  properly  cleansing  the  sewers 
vested  in  them  by  the  act  Under  the 
premises  of  the  plaintiff  was  an  old 
drain  which  by  reason  of  other  houses 
draining  into  it  had  become  a  *'  sewer." 
This  drain  having  become  choked,  the 
soil  therefrom  flowed  into  the  cellar  of 
the  plaintiff,  a  publican,  and  did  dam- 
age. In  an  action  agfunst  the  vestry, 
founded  upon  a  breach  of  the  duty  im- 
posed upon  them  by  s.  72,  but  not 
charging  negligence,  the  jury  found 
that  the  existence  of  the  drain  was  un- 
known to  the  defendants;  that  its  ex- 
istence might  have  been  known  to  them 
by  the  exercise  of  reasonable  care  and 
inquiry ;  •  but  that  the  obstruction  of 
the  drain  was  unknown  to  the  defen- 
dants, and  could  not  by  the  exercise 
of  reasonable  care  have  oeen  known  to 
them: 

Held,  that,  upon  these  findings,  the 
defendants  were  entitled  to  the  ver- 
dict ;  and  that  the  declaration  disclosed 
no  cause  of  action.  Hammond  v.  Ves- 
try, etc,  409 

7.  How  much  proof  of  by  child  requisite, 
when  child  guilty  of,  and  when  of  pa- 
rent attributable  to.  469,  474  noie. 

8.  The  defendants*  line  crossed  a  public 
footpath  on  the  level ;  but  the  defen- 
dants had  not  erected  any  gate  or  stile, 
as  provided  by  8  «fc  9  Vict  c.  20,  s.  61. 

The  plaintiff,  a  child  of  four  years 
and-a-half  old,  having  been  sent  on  an 
errand,  was  shortly  afterwards  found 
lying  on  the  level  crossing,  a  foot  hav- 
ing oeen  cut  off  by  a  passing  train : 

Held,  that  there  was  evidence  to  go 
to  the  jury  that  the  accident  was  caused 
by  the  neglect  of  the  defendants  to 
fence.      WMMms  v.  Great  Western. 

469,  474  note. 

9.  The  plaintiff,  a  platelayer  in  the  em- 
ployment of  a  railway   company,  was 


908 


INDEX. 


retnniing  from  his  work  along  their 
line  apon  a  trolly  propelled  by  hand, 
when  the  defendant's  pigs  got  through 
the  fence  of  his  field,  which  adjoined 
the  railway,  on  to  the  line  in  front  of 
the  trolly ;  the  troUv  ran  over  the  pigs 
and  was  upset,  and  the  plaintiff  was 
injured. 

The  defendant  was  owner  of  the  ad- 
joining land ;  the  fence  erected  by  the 
company  under  8  Vict,  c  20,  s.  68,  was 
sufficient  against  horses,  oxen  and 
sheep;  but  there  was  enough  space  be- 
tween the  lowest  rail  of  the  fence  and 
the  ground  for  pigs  to  crawl  through, 
and  the  defendant's  piffs  had  in  fact  (as 
the  jury  found)  crawlea  under  the  fence. 
There  was  evidence  to  show  that  the 
defendant  had  been  warned  on  a  former 
occasion  of  his  pig^  being  on  the  line, 
but  there  was  no  evidence  to  show  how 
the  pigs  got  from  defendant's  farm  yard, 
where  they  were  Ust  seen,  into  the 
field  adjoining  the  railway.  In  an  ac- 
tion against  the  defendant  for  the  injury 
sustained  by  the  plaintiff: 

Hdd,  first,  that  the  word  "  cattle"  In 
8  Vict.  c.  20,  s.  68,  included  pigs,  and 
that  the  fence  was,  Uierefore,  iusuSicient. 

10.  Secondly,  that,  assuming  there  was 
negligence  in  the  defendant,  the  plaintiff 
could  not  recover,  for  that  he  was 
identified  with  the  company  whose  line 
he  was  using  for  their  purposes,  and 
through  whose  neglect  to  erect  and 
maintain  a  sufficient  fence  the  accident 
was  caused.     Child  y.  Beam.  487 

See  Admiraltt,  266. 
Railway  Compant. 


NOTICE. 

See  Bona  Fidb,  114  note. 

Bona  Fidk  Pubchabea,  756. 
Distress,  495. 
MoRTQAGK,  94,  114  note, 
SPECiyio  Pbjifobmanck,  548. 


NUISANCK 

1.  By  interference  with  watercourse. 

556  note, 

2.  Upon  an  information  filed  by  the  At- 
torney-General to  restrain  a  public  body 


from  transgressing  powers  conferred  by 
an  act  of  Parliament,  it  is  not  necesssrv 
to  prove  that  injury  to  the  public  will 
result  from  the  acts  oompbuned  of;  and 
in  this  respect  there  is  no  difference 
between  an  exrofficio  information  and  an 
information  at  the  relation  of  a  private 
individual 

8.  The  Local  Government  Act  (185$) 
Amendment  Act,  1861  (24  ±  25  Vld 
c.  61,  s.  4),  enables  local  boards  to  ex- 
ecute works  without  their  districts  for 
the  purpose  of  the  outfall  or  dlstriba- 
tion  of  sewage,  subject  to  the  following 
proviso:  "That  nothing  herein  con- 
tained shall  give  or  be  construed  to 
give  power  to  any  local  board  to  con- 
struct or  use  any  outfall,  drain,  or 
sewer  for  the  purpose  of  conveying 
sewage  or  filthy  water  into  any  natur^ 
watercourse  or  stream  until  such  sev- 
age  or  filthy  or  refuse  water  be  freed 
from  all  excrementitious  or  other  foul 
or  noxious  matter,  such  as  would  aA^ 
or  deteriorate  the  purity  and  quality 
of  the  water  in  such  stream  or  water- 
course " : 

Meld,  that  a  local  board  ia  not  entiUed 
to  discharge  sewage  by  an  outfall  oat 
of  their  district  iuto  a  river  so  as  to 
affect  or  deteriorate  the  water  at  the 
point  of  discharge. 

4.  The  C.  local  board  discharged  sewage 
into  a  river  by  an  outfall  out  of  their 
district  so  as  to  pollute  the  water  at  the 
point  of  discharge;  but  such  polluttun 
was  imperceptible  at  the  town  of  W., 
situated  eight  miles  farther  down,  and 
supplied  with  water  for  domestic  par- 
poses  from  the  river.  Upon  an  infor- 
mation and  bill  filed  by  the  local  board 
of  W.  (in  whom  the  W.  water-works 
were  vested),  as  relators  and  plaintiflk 
seeking  to  restrain  the  C.  load  board 
from  so  discharging  the  sewage,  on 
the  ground  that  their  acts  were,  first, 
an  infringement  of  the  abuve>mentioned 
provisions  of  the  Local  Government 
Act,  1861,  and  secondly,  a  nnisanoeto 
the  inhabitants  of  W. : 

Held,  that  upon  the  information  an 
injunction  to  restrain  the  defendants 
from  infringing  the  act  of  Parliament 
must  be  granted  with  costs;  but  that 
the  bill,  which  sought  to  make  oat  a 
case  of  nuisance,  muttt  be  dismissed  with 
costs.  Attorney- General  v.  Cockermonlh 
Jjocal  Board.  720,  726  note. 
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5.  Where  the  occupier  of  lands  grants  a 
license  to  another  to  do  certain  acts  on 
the  land,  and  the  licensee  in  doing  them 
commite  a  nuisance,  the  occupier  may 
be  made  a  defendant  to  a  suit  to  re- 
strain the  nuisance.     WTiiU  v.  Jameaon, 

817 
See  RiYKR,  628,  630  note. 


OFFICER. 

1.  When  public  officer  personally  liable 
upon   contracts  and    when    not. 

1,  14  note,  64 

2.  By  8.  77  of  4  A  6  Wm.  4,  c.  76. "it 
shall  not  be  lawful  for  any  person  here- 
after to  be  appointed  in  any  parish  or 
union  to  any  office  concerned  in  the  ad- 
ministration of  the  laws  for  the  relief 
of  the  poor,  or  for  any  pei*son  who  shall 
fill  any  such  office,  to  furnish  or  supply 
for  his  own  profit  or  on  his  own  ac- 
count any  goods,  materials,  or  provisions 
ordered  to  be  g^ven  in  parochial  relief  to 
any  person  in  such  parish  or  union.  .  ." 

The  appellant  was  a  guardian  of  the 
poor  for  N.  Union ;  he  was  also  a  cab- 
inet maker,  and  carried  on  business  with 
D.  as  D.  <&  Son;  an  application  was 
made  to  the  board  of  guardians  for 
clothing  and  a  bedstead  fur  an  outdoor 
pauper  of  the  union,  and  an  order  made 
by  the  guardians  for  clothing  only ;  ttie 
relieving  officer  purchased  Irom  D.,  at 
the  shop  of  D.  A  Son,  a  bedstead,  which 
was  delivered  by  D.  at  the  house  of  the 
out-door  pauper ;  the  bedstead  was  only 
lent  to  the  pauper  by  the  guardians  and 
remained  their  property ;  JD.  knew,  but 
the  appellant  did  not  know,  that  the 
bedstead  was  purchased  for  the  guardi- 
ans and  was  to  be  supplied  to  the  pauper 
by  way  of  parochial  relief; 

Held,  1.  That  a  guardian  of  the  poor 
of  a  union  is  a  person  appointed  to  an 
office  within  the  above  section.  2.  That 
the  appellant  was  liable  to  be  convicted 
under  the  above  section,  although  he 
had  not  knowledg*  that  tlie  bedstead 
was  to  be  g^ven  in  parochial  relief;  and 
that  it  was  immaterial  whether  tlie  re- 
lieving officer  to  whom  tlie  bedstead  was 
sold  was  authorised  to  purchase  it. 
8.  That  the  bedstead,  having  been  sup- 
plied gratuitously  iu  the  way  of  paro- 


chial relief,   was  "given  in  parochial 

relief  **  within  the  above  section.   Davies 

.  Harvey,  867,  874  note. 


PARENT  Ain)  CHILD. 

1.  When  negligence  of  parent  attributable 
to  child.  469,  474  noU, 


PAROL  EVIDENCE. 

See  Bona  Fms  Purchasek,  766. 
Faauds,  Statute  of,  405. 


PARTIES. 

1.  When  different  owners  of  watercourse 
may  join.  666  note. 

See  Infant,  608. 
Nuisance,  817. 


PARTNERSHIP. 

.  Rights  of  partners  in  case  of  lunacy  of 
one  and  also  in  case  of  notice  to  termi- 
nate pursuant  to  articles  of  copartner- 
ship.   Jonet  V.  Uo}fd,  792 


PATENT. 

.  The  court  will  restrain  a  patentee  from 
issuing  circulars  threatening  legal  pro- 
ceedings against  infringers  unless  he 
will  undertake  to  commence  proceed- 
ings to  assert  the  validity  of  his  patent ; 
and  the  fact  that  the  party  seeking  the 
aid  of  the  court  was  formerly  a  licensee 
of  the  patent  under  the  patentee,  and 
had  himself  concurred  in  issuing  simi- 
lar circulars,  does  not  prevent  the  court 
interfering  after  the  expiration  of  the 
license.     Axmann  v.  Lund,  841 
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PAYMENT. 
Bee  Bona  Fidb,  114  note. 

PERFORMANCE. 

Bee  Mastib  and  Servant,  888. 
Vendor  and  Vendee,  898. 

PERJURY. 
Bee  Cjlxminal  Law,  828. 

PERSONAL  ESTATE. 

L  When  real  estate  treated  as. 

738,  748  noU, 
Bee  Will,  744. 

PILOT. 
Bee  Adiobaltt,  266. 

PLEADING. 

1.  In  an  action  of  deceit,  whether  against 
a  person  or  against  a  company,  the 
fraud  of  the  agent  may  be  treated  for 
the  purposes  of  pleading  as  that  of  the 
principal.    Maekayy.CommercUUBank, 

202. 

POWER. 

1.  The  doctrine  of  Oreville  v.  Browne, 
viz.,  that  a  gift  of  legacies,  followed 
by  a  gift  of  the  residue  of  the  real  and 
personal  estate,  charges  the  legacies  on 
the  residuary  real  estate,  is  applicable 
to  a  srift  of  legacies  followed  by  a  gift 
of  residue  of  all  the  property  of  the  tes- 
tator, and  over  which  the  testator  has 
a  power  of  appointment,  though  the 
power  be  special    and  non-exclusive; 


and  in  such  a  case  the  legades  an 
charged  on  property  subject  to  a  power 
of  appointment 

.  A  testatrix,  having  power  to  appoint 
certain  funds  by  wul  m  favor  of  A.,  B., 
C,  D.,  and  E.,  in  such  parts,  shares,  and 
proportions  as  she  might  think  fit,  and 
having  no  other  power,  by  her  will  gave 
legacies  of  £5  each  to  A.,  B.,  and  C,  and 
all  the  residue  of  her  property,  of  what- 
ever kind  and  wheresoever  situate,  and 
over  which  she  had  any  power  of  ap- 
pointment, to  D.,  and  E.,  and  died  leav- 
ing some  personal  estate  of  her  own : 

EHd,  that  the  will  was  a  valid  execu- 
tion of  the  power.     OiMine/ord  v.  i>iiwi. 

607 

Bee  Trust  and  Trustees^  679. 
Will,  629, 


PRESUMPTION.       " 

1.  Where  a  public  company  has  been  in- 
corporated by  virtue  of  a  statute  which 
prescribed  certain  rules  for  the  consti- 
tution of  such  companies,  and  for  rego- 
lating  their  proceedings,  it  will  be 
assumed,  in  judging  of  the  transactions 
between  the  company  and  other  parties, 
that  the  requirements  of  the  statute 
have  been  complied  with. 

2.  It  is  not  incumbent  on  a  person  lending 
money  to  a  joint  stock  company  to 
ascertain  that  all  the  proceedings  of  the 
company  and  its  shareholders,  imUr  et, 
have  been  strictly  regular.  Celtmal 
Batik  V.  WiOan,  225,  265  meU. 


PRINCIPAL  AND  AGENT. 

1.  When  agent  liable  personally,  vhea 
not,  when  principal  liable  and  when 
not,  upon  contracts.  1,  14  no/e,  U. 

2.  A  board  of  health  had  been  formed  in 
a  town.  L.  was  its  chairman.  M.,  a 
contractor,  had,  under  the  orders  of  the 
board,  formed  a  main  sewer  in  the 
town,  and,  under  the  orders  of  tiie 
board,  had  purchased  pipes  which 
would  be  required  to  be  used  in  mak- 
ing the  connecting  drains  between  cer- 
tain private  houses  and  the  main  sewer. 
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The  board  had,  under  the  11  <&  12  Vict, 
c.  68,  8.  69,  giyen  notice  to  the  inhabi- 
tantfl  of  certain  streets  to  make  these 
connecting  drains,  the  effect  of  the 
notice  beinff  that  if  the  said  inhabitants 
did  not  make  those  connecting  drains 
the  board  might  make  them  and  charge 
the  expenses  on  the  defaulting  inhabi- 
tants. The  notice  was  disregarded. 
No  subsequent  resolution  was  passed  by 
the  board.  M.  was  about  to  take  away 
his  carts  and  working  materials,  when 
L.  said  to  him,  **  What  objection  have 
you  to  making  the  connections  T  to 
which  M.  answered,  *'  None,  if  yon  or 
the  board  will  order  the  work,  or  be- 
come responsible  for  the  payment;" 
and  L.  replied,  **  M.,  go  on  an^  do  the 
work,  and  I  will  see  you  paid."  M.  did 
the  work,  and,  the  board  refusing  to 
pay,  sued  L.  for  the  amount : 

Heldy  that  the  words  of  L.  were  prop- 
erly left  to  the  jury  as  evidence  to 
sustain  a  claim  against  him  personally, 
and  that  they  did  not  constitute  a  prom- 
ise to  pay  the  debt  of  another,  so  as 
to  come  within  the  operation  of  the 
Statute  of  Frauds. 

8.  Per  Lord  Sklborne  :  There  can  be 
no  suretyship  unless  there  be  a  prin- 
cipal det>tor,  existing  at  the  time,  or 
constituted  by  matters  ez  potU  /ado. 
Lakeman  v.  MourUsUphen,       5,  14  note. 

4.  A  master  is  answerable  for  every  such 
wrong  of  his  servant  or  agent  as  is 
committed  in  the  course  of  the  service 
and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  mas- 
ter be  proved ;  and  there  is  no  distinc- 
tion between  the  case  of  fraud  and  the 
case  of  any  other  wrong. 

5.  Where  one  party  has  suffered,  and 
another  has  profited  by,  the  fraudulent 
representation  of  an  agent  of  the  latter 
made  witliin  the  scope  of  his  authority, 
the  former  is  entitled  to  recover  dam- 
ages. 

6.  An  action  of  deceit  may  be  maintained 
against  a  company,  whether  incorpora- 
te or  not  incorporated,  in  respect  of 
the  fraud  of  its  agent 

7.  An  officer  of  a  banking  corporation, 
whose  duty  it  was  to  obtain  the  accep- 
tance of  bills  of  exchange  in  which  the 
bank  was  interested,  fraudulently,  but 


without  the  knowledge  of  the  presi- 
dent or  directors  of  the  bank,  made 
a  representation  to  A.  which,  by  omit- 
ting a  material  fact,  misled  A.,  and 
induced  him  to  accept  a  bill  in  which 
the  bank  was  interested ;  and  A.  was 
compelled  to  pay  the  bill : 

Held^  that  A.  could  recover  from  the 
bank '  the  amount  so  paid.  Mackay  v. 
Commerciai  Bank,  202,  222  note. 

See  Adhiraltt,  422. 
Bona  Fide,  114  note. 
Brokers,  729. 
Pleading,  202. 


PROTEST. 

1.  A.  in  London  drew  a  check  on  B.  <fr 
Co.,  bankers  at  Jersey,  in  favor  of  C, 
on  the  2'7th  of  January,  and  C.  handed 
it  to  a  London  bank  on  the  28th,  who, 
having  no  agent  at  Jersey,  the  same  day 
sent  the  check  by  post  direct  to  B. 
A  Co.  demanding  payment.  The  check 
in  due  course  of  post  would  have  arrived 
at  Jersey  on  the  29th.  B.  &  C.  stopped 
payment  on  the  4th  of  February,  and 
on  -the  'Tth  of  February  returned  the 
check  marked  *'  refer  to  drawer."  By 
the  custom  of  London  bankers,  when 
a  foreign  check  is  paid  to  a  banker  by 
a  customer,  if  the  banker  has  no  agent 
at  the  place  wher^  the  check  is  payable, 
he  sends  the  check  direct  to  the  banker 
on  whom  it  was  drawn  demanding 
payment,  and  the  banker  immediately 
either  remits  the  money  or  returns  the 
check;  checks  drawn  on  bankers  in 
Jersey  are  considered  foreign  checks : 

Held^  that  there  was  a  due  present- 
ment for  payment  of  the  check  accord- 
ing to  the  custom  of  bankers ;  and  thai 
C.  had  been  guilty  of  no  laches  so  as  to 
make  the  check  nis  own.  Heywood  v. 
Fiekering,  863 


QUIA  TIMET. 

See  Injunction,  786. 
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RAILWAY  COMPANY. 

1.  Where  a  rulway  company  construct 
their  line  across  a  highway  on  a  level 
under  the  sanction  of  an  act  of  Parlia- 
ment, it  is  their  duty  to  keep  the  crosa- 
ing  in  a  proper  state  for  the  passage  of 
carriages  across  the  rails ;  and  if  a  car- 
riage IB  damaged  in  consequence  of  the 
TKUB  being  too  high  above  the  surface  of 
the  roadway,  the  company  are  liable. 
Oliver  v.  North  SkuUm,  etc,  360 

See  Cauukrs,  409. 
Life  Estate,  848. 
Nbouobmcb,  1, 166, 469, 474  noU,  487. 


REAL  ESTATE. 

1.  When  personal  property  treated  as. 

788,  748  noU. 

See  Election,  89. 

RECORD. 
See  MoBTGAOE,  94, 114  noU, 

RECORDING  ACTS. 
See  Chattel  Mortgage,  667. 

REDEMPTION. 
See  Bona  Fide  Purohasbb,  766. 

REMAINDERMAN. 
See  Limitations,  Statute  or,  832. 

REMOVAL. 
S2e  Cebtiorabi,  328. 


RENT. 

See  Apfobtioniibnt,  840l 
Distress,  878. 
Unborn  Child,  668. 
Will,  744. 


RES  ADJUDICATA. 
See  Fraud,  226. 

RESCISSION. 
See  Vendor  and  Vendkb,  89Sw 

RESIDENCE. 

1.  The  claimant,  a  freeman  of  a  boroa|fa, 
was  an  officer  in  the  army  serviiie  with 
his  regiment.  When  he  obtained  leave 
of  absence,  which  he  usually  did  for 
three  months  in  the  year,  he  used  to 
reside  at  the  house  of  his  mother,  within 
seven  miles  of  the  borough,  occupying 
apartments  there,  which  were  alwsys 
reserved  for  his  use.  He  was  unmar- 
ried, and  had  no  other  home  than  his 
mother's  house: 

Held,  that  in  the  case  of  an  officer 
subject  to  the  will  and  pleasure  of  the 
Queen,  and  who  was  therefore  not  etd 
juris,  there  could  not  be  such  an  inten- 
tion of  returning  as  to  constitute  a  con- 
structive residence,  and  oonsequentlv 
that  the  claimant  was  not  qualified. 
Ford  V.  Hart,  400 


REVENUE. 

.  By  the  Tyne  Coal  Dues  Act,  1872  (S5 
Vict.  c.  xiii.).  the  old  coal  dues  are 
abolished,  and  the  commiastoners  are 
empowered  to  levy  dues,  inter  alia,  one 
penny  per  ton  on  "  coals  exported  from 
the  port" : 

Held,  that,  in  tlie  absence  of  any- 
thing in  the  act  to  the  contrary,  "ex- 
portid  from  the  port"  must  be  taken  to 
be  used  in  ita  ordinary  meaning  of 
"  carried  out  of  the  port ;"  and  there- 


fore  indaded  ooals  taken  ont  of  the 
port  in  a  steamer  to  be  consmned  on 
board  daring  a  distant  yoyag^.  MuUer 
y.  Baldwin.  889 


RIVER. 

1.  A  wharf-owner  drove  piles  into  the 
bed  of  a  river,  extending  the  wharf  so 
as  to  occupy  three  feet  out  of  a  breadth 
of  about  sixty  feet  available  for  naviga- 
tion : 

Hdd,  that  this  was  such  an  obstruc- 
tion as  would  be  restrained  at  the  suit 
of  a  municipal  corporation  empowered 
by  act  of  Pai*liament  to  remove  obstruc- 
tions. 

2.  Hdd,  per  the  Master  of  the  Rolls,  that 
an  owner  of  land  at  the  side  of  a  public 
navigable  river  has  no  right  to  erect 
on  the  bed  of  the  river,  for  the  benefit 
of  his  own  trade,  any  structure,  whether 
any  actual  obstruction  to  the  naviga- 
tion of  the  river  will  or  will  not  he 
thereby  occasioned ;  and  any  benefit  to 
his  own  trade  is  too  remote  to  be  held 
for  the  advantage  of  the  public  gene- 
rally, and  so  to  justify  tne  erection. 
Attorney-Oeneral  v.  Terrif,  628,  580  noU, 

See  NuiSAifci,  720,  726  w>U, 


Sie  FftAiTDt,  Statutb  or,  406. 

YBinOB  AND  YlNDKB,  898. 


SATISPACnON. 
Bee  GoicFftoifiBK,  616,  628  noU. 

SENTENCE. 
See  Cbdoxal  Law,  828, 

9  Eng.  Rep.  115 


SET-OFF. 
See  Will,  744. 

SETTLEMENT. 
See  CoMPROjon,  616,  628  ncU, 


SEWERa 

See  NsouGKircE,  409. 

NuiSAifOB,  720,  726  note. 


SPECIFIC  PERFORMANCE. 

1.  Of  agreement  to  insure,  when  decreed 
and  when  not  861  note. 

2.  The  conditions  of  sale  of  a  public-house 
stated  that  it  was  in  the  occupation  of 
a  tenant  A  brewer,  intending  to  use 
the  public-house  for  the  sale  of  nis  beer, 
agreed  to  buy  it  He  afterwards  learnt 
that  it  was  under  lease  to  another  brewer 
for  a  term  of  which  eight  years  were 
unexpired: 

Hdd,  (affirming  the  decree  of  the 
Master  of  the  Rolls),  that  the  purchaser 
was  not  bound  to  ascertain  from  the 
tenant  the  terms  of  his  tenancy ;  and 
that  in  such  a  case  the  vendor  could 
not  enforce  specific  performance.  Co- 
ballero  v.  Heniy.  648 

3.  Courts  of  one  country  have  to  decree 
of  lands  in  another  though  is  matter  of 
discretion.  867  note. 

See  Feaud8»  Statute  or,  661,  664. 


STOCKHOLDERS. 
See  DiExoTOBS,  64. 

SUBROGATION. 

1.  When  Insurers  have  a  right  to  agaust 
carrier  or  wrong-doer.  676  note. 
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When  cpeditop  holds  collateral  policy 
for  debtor.  676  note. 


TECHNICALiry. 
See  DiBTRSss,  87S. 

TENANT  FOB  LIFE. 

1.  Where  a  fand  producing  income  is 
given  absolutely  to  a  married  woman, 
and  the  gift  is  followed  by  a  restraint 
on  anticipation,  the  married  woman  is 
prevented  from  alienating  the  fund  dur- 
mg  coverture. 

2.  A  testatrix,  by  her  will,  gave  to  a  mar- 
ried woman  a  sum  of  consols ;  and  by  a 
codicil  directed  that  all  gifts  and  pro- 
visions (whether  absolute  or  limited) 
thereby  or  by  her  will  made  for  any 
female  should  be  for  her  separate  use, 
and  (whilst  she  should  be  under  cover- 
ture) without  any  power  of  anticipa- 
tion. The  executor  transferred  the 
fund  into  court  under  the  Trustee  Re- 
lief Act,  and  the  married  woman  pre- 
sented a  petition  for  a  transfer  of  the 
fund  to  herself: 

Held,  that  she  could  only  have  the  in- 
come paid  to  her  during  her  coverture. 

8.  As  to  the  effect  of  a  clause  restraining 
anticipation  on  an  absolute  gift  of  a 
fund  not  producing  income,  quan^e. 
Matter  of  Mi^t  Truet,  611 


TENANTS  IN  COMMON. 
See  DiSTEisB,  878. 


TITLE. 
See  Devise,  809. 

LlMXTATXONS,   STATUTE  OF,  832. 


TOMBSTONES. 
See  Chaextt,  685. 


TRADE-MARK. 

1.  Bill  by  traders,  praying  for  a  declara- 
tion of  their  right  to  a  certain  trsde- 
mark,  and  for  an  injunction  to  restrain 
defendants  from  using  a  brand  alleged 
to  be  an  imitation  of  it,  dismissed  with 
costs,  there  being  no  evidence  of  actual 
deception,  and  no  such  imitation  of  the 
plaintiffe'  trade-mark  as,  in  the  opinion 
of  the  court,  made  deception  probable. 
Cepe  V.  JSvam.  689 


TRIAL. 
See  Cbhonal  Law,  823. 

TRUST. 

1.  When  creditor  holds  collateral  poficy 
in  trust  for  debtor.  576  neU, 

TRUST  AND  TRUBTEEa 

1.  When  one  entitled  to  use  of  property 
not  entitled  to  transfer  of  estate.     611 

2.  A  gift  of  an  annuity  to  a  trustee,  so 
long  as  he  should  contanne  to  execute 
the  office  of  trustee : 

Held,  to  determine  on  the  cesser  of 
active  trusts  by  the  payment  of  the 
whole  of  the  trust  property  to  a  person 
absolutely  entitled,  witbout  a  devolution 
of  the  office  of  trustee  on  any  other 
person.     HuUy.  Christian,  647 

8.  Testator  devised  his  real  estate  to 
trustees,  in  trust  for  his  wife  for  life, 
with  reminder  to  F.  for  life,  with  re- 
mainders over,  and  with  a  power  of 
sale,  at  the  discretion  of  the  trustees  or 
trustee  for  the  time  being,  and  with 
the  usual  power  for  the  surviving  or 
acting  trustee  or  trustees,  with  the  con- 
sent of  the  tenant  for  life,  to  appoint 
new  trustees.  The  sole  acting  trustee 
appointed  the  testator's  widow  and  F. 
new  trustees  jointly  with  himself.  F. 
being  sole  surviving  trustee  contracted 
for  the  sale  of  part  of  the  property: 

Meld,  that  the  power  to  ap|>oint  new 
trustees  had  been  well  exercided,  there 


being  nothing  in  the  will  to  prevent 
the  appointment  of  a  tenant  for  life  as 
trustee ;  and  that  F.  conld  make  a  good 
title  to  the  property,  which  tlie  court 
Would  enforce  upon  a  purchaser.  For- 
liter  V.  Ahraham,  679 

\  D.,  who  was  possessed  of  leasehold 
business  premises  and  stock-in-trade, 
dhortly  before  his  ^death  purported  to 
make  a  voluntary  gift  in  favor  of  his 
grandson  E.,  who  was  an  infant  and 
who  assisted  in  the  business,  by  the  fol- 
lowing memorandum,  si^ed  and  in- 
dorsed on  the  lease :  "  This  deed  and 
all  thereto  belonging  I  give  to  K.  from 
this  time  forth,  with  all  the  stock-in- 
trade."  The  lease  was  then  delivered 
to  E.'s  mother  on  his  behalf : 

Hdd,  that  there  was  no  valid  declara- 
tion of  trust  of  the  property  in  favor 
of  E.     Richards  v.  DdhHdge.  669 

6.  A  trustee  who  accepts  office  at  the  re- 
quest of  a  cestui  que  (rust  is  entitled  to 
be  indemnified  by  that  cestui  que  trust 
personally  against  all  loss  which  may 
accrue  in  the  proper  execution  of  the 
trust. 

6.  Notice  of  a  remote  contingent  liability 
on  the  part  of  a  testator  is  not  sufficient 
to  prevent  his  executor  from  distribu- 
ting his  residuary  estat« ;  and  if  the 
executor  distributes  witlf  such  notice, 
and  the  liability  afterwards  ripens  into 
a  debt,  he  will  be  entitled  to  call  ou  the 
residuary  legatees  to  refund. 

*l.  The  executors  of  a  testator  had  dur- 
ing his  lifetime,  and  at  his  request, 
become  trustees  of  a  deed,  whereby  cer- 
tain shares  in  an  unlimited  company 
were  settled  on  a  tenant  for  life,  with 
remainders  over.  While  the  company 
was  a  going  concern,  and  believed  to 
be  perfectly  solvent,  they  distributed 
the  residuary  estate:  afterwards  the 
company  was  ordered  to  be  wound  up. 
Large  calls  were  made  in  respect  of 
the  shares,  and  the  remaindermen  all 
disclaimed : 

Held,  that  the  trustees  and  executors 
were  entitled  to  be  indemnified  out  of 
the  testator's  estate,  and  to  call  on  the 
residuary  legatees  to  refund. 

8.  A  person  who  has  covenanted  to  be- 
queath or  otherwise  provide  that  a  share 
of  his  estate  shall  go  to  the  covenantee 
fulfils  his  covenant  by  bequeathing  the  | 


share  to  the  covenantee,  who  then 
stands  in  the  same  position  as  any  other 
legatee. 

9.  The  above-mentioned  testator  had,  by 
the  settlement  made  on  the  marriage 
of  one  of  his  daughters,  covenanted  to 
bequeath  or  otherwise  provide  that  a 
certain  share  of  his  residuary  estate 
should  go  to  her;  and  it  was  by  the 
same  settlement  agreed  that  such  share 
should  be  paid  to  the  trustees  and  held 
by  them  on  the  trusts  of  the  settle- 
ment. The  testator  accordingly  be- 
queathed the  proper  tihareto  his  daugh- 
ter, and  it  was  paid  by  the  executors  to 
the  trustees  of  the  settlement : 

Hdd,  that  the  trustees  were  liable 
to  refund  equally  with  the  other  re- 
siduary legatees. 

10.  An  executor  who  compels  a  legatee 
to  refund  can  recover  only  the  capital 
sum  which  he  has  paid  to  the  legatee, 
without  any  intermediate  income.  Jer- 
vwv.  Wolferitan,  674 

11.  The  estate  of  a  testator  who  died  in 
1832  was  distributed  in  1847,  as  the 
evidence  showed,  at  the  written  request 
of  the  persons  beneficially  entitled. 
Another  part  of  the  estate  which  fell 
in  in  1S62  was  distributed  also  at  the 
request,  but  not  in  writing,  of  the  bene- 
ficiaries, and  in  1871  the  acting  trustee 
died.  No  accounts  or  vonchere  were 
forthcoming  from  the  trustees. 

Bill,  filed  in  1872  by  one  of  the  bene- 
ficiaries and  her  husband  against  the 
surviving  trustee,  and  the  representa- 
tive of  the  deceased  trustee^  for  admin- 
istration, dismissed ;  but  owing  to  the 
negligence  of  the  trustees  in  not  keep- 
ing accounts  and  vouchers^  without 
costs.     Fajfne  v.  Evens,  858 

See  Apportionment,  840. 

Bona  Fidk  Pubchaseb,  756. 

CHARtTY,  685i 

Life  Estate,  848. 

Limitations,  Statute  of,  784,  832. 

Tenant  for  Life,  611. 


tNBORfJ  CHILD. 

1;  Devise  to  trustees  to  the  use  of  the 
first  and  other  sons  of  M.  in  tail  male, 
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with  a  residuary  devifle.  Three  months 
after  the  testator's  death  the  first  son 
of  M.  was  born  : 

ffeld,  that  the  residoary  devisees  were 
entitled  to  the  intermediate  rents  from 
the  testator's  death  to  the  birth  of  the 
tenant  in  tail.    Matter  of  Mmolem,   668 

2.  When  property  treated  as  real  and 
when  personal  74S  note. 


tTNDERLETTING. 
See  Lease,  649. 

USAGE. 

8ee  Adxiealtt,  448. 
Brokers,  727. 
Master  and  Servant,  I 
Protest,  368. 


VENDOR  AND  VENDEE. 

1.  The  defendant  contracted  to  sell  to  the 
plaintiffs  260  tons  pig-iron  at  66«.  per 
ton,  half  to  be  delivered  in  two,  re- 
mainder in  four  weeks;  payment,  net 
cash  .fourteen  days  after  delivery  of 
each  parcel. 

The  market  was  rising,  and,  notwith- 
standing ui^ent  demands  by  the  plain- 
tiffs, the  denvery  of  the  first  125  tons 
was  not  completed  for  nearly  six 
months.  The  plaintiffs  refused  to  pay 
for  the  first  parcel,  claiming  a  riffht  to 
set  off  the  loss  they  had  sustained  from 
being  obliged  to  procure  other  iron  in 
consequence  of  the  defendant's  default ; 
but  they  still  urged  the  delivery  of 
the  second  parcel.  The  defendant, 
treating  the  refusal  to  pay  as  a  breach 
and  an  abandonment  of  the  contract 
by  the  plaintiffs,  declined  to  deliver 
any  more.  There  was  no  suggestion 
of  inability  on  the  part  of  the  plaintiffs 
to  pay,  and  the  price  of  the  first  parcel 
was  ultimately  paid:  Held,  that  the 
mere  refusal  to  pay  for  the  first  parcel 
did  not,  under  the  circumstances,  war- 


rant the  defendant  in  treating  the  con 
tract  as  abandoned  and  refusing  to 
deliver  the  remainder,  and  that  tiie 
plaintiflB  were'  entitled  to  damages  for 
the  breach.     Freeth  v.  Burr.  398 

See  Conversion,  743  note. 
Damages,  116,  164  note. 
Frauds,  Statute  of,  406,  729. 
SPEcmo  Performance,  543. 


WAIVER. 

.  The  Judicial  Committee  are  unwilliiig 
to  send  a  case  for  re-trial,  or  to  decide 
it,  upon  points  which  have  been  rused 
for  the  first  time  at  their  bar,  and  whidi 
possibly  may  have  been  treated  as 
agreed  upon,  or  too  clear  for  ailment, 
in  the  court  below.  Maekay  v.  Cbm- 
mercial  Bank,  202 

See  Legacy,  27. 


WARRANTY. 

.  None  by  ^ntractor  that  work  can  be 
performed  according  to  plan  of  engi- 
neer.    Thorn  v.  CUy  of  Zomiom.        4^6 

See  Fraud,  64. 


WASTE. 

1.  Although  a  tenant  for  life  subject  to 
impeachment  for  waste  cannot  cut  tim- 
ber at  all  (except  periodically  on  a  tim- 
ber estate),  or,  as  a  general  rule,  trees 
which  would  become  timber  if  they 
were  of  the  age  of  twenty  years  or  up- 
wards, yet  he  may  cut  down  timberlike 
trees  under  twenty  years  of  age  for  the 
necessary  purpose  of  preserving  or  al- 
lowing the  growth  of  other  trees,  and  is 
entitled  to  the  proceeds  of  such  cut- 
tings. 

2.  Where  timber  is  cut  down  or  blown 
down  the  property  In  it  belongs  to  the 
owner  of  the  first'estate  of  inheritance. 


LNl^iSA. 


VU 


8.  Where  the  comrt  orders  timber  to  be 
cut  for  any  reason,  the  proper  course  is 
for  the  proceeds  to  be  invested,  and  the 
income  ^ven  to  the  successive  owners 
of  the  estate  until  there  is  an  absolute 
estate  of  inheritance,  the  owner  of  which 
i»  entitled  to  the  principal ;  and  the 
same  rule  applies  to  cases  of  equitable 
waste. 

4.  A  tenant  for  life  is  entitled  at  law  to 
the  proceeds  of  trees  (not  timber)  cvt 
by  him,  whether  rightfully  or  wrong- 
fully, though  liable  in  the  latter  case 
to  an  action  of  waste.;  but,  sembUf  equi- 
ty would  not  allow  him  to  retain  the 
proceeds  of  wrongful  cuttings. 

0.  Local  custom  as  to  timber  observed 
upon.    Honywoody,  Honyioood, 

819,  826  note. 


WATERCOURSES. 

.  A  canal  company,  having  under  their 
act  power  to  supply  their  canal  with 
water  from  the  neighboring  streams, 
bought  a  mill  and  turned  the  mill 
stream  into  the  canal.  Many  years 
afterwards  a  water-works  company  di- 
verted part  of  the  mill  stream,  and 
thereby  supplied  with  water  a  neigh- 
boring town : 

Heldy  that  the  canal  company,  both 
under  their  act  and  as  owners  of  the 
mill,  were  riparian  proprietors,  and  had 
power  to  prevent  the  unlawful  use  of 
the  water  by  other  riparian  proprietors, 
and  that  the  supply  of  a  neighboring 
town  was  such  an  unlawful  use : 


2.  Hdd^  that  as  the  defendants  claimed  a 
right  so  to  use  the  water,  the  plaintiffs 
were  not  (in  order  to  support  tneir  bill) 
obliged  to  prove  actual  damage  to  the 
canu: 

8.  Hddf  that  the  canal  company  had  not 
a  right  to  require  more  water  than  they 
wanted  for  the  purposes  of  the  canal. 

4.  Semble,  nevertheless,  that  the  canal 
company  might  sell  any  surplus  water 
which  remained  after  they  had  used  it 
fur  the  purposes  of  the  canal  WiUa, 
etc.,  V.  Swindon,  etc,  546,  566  noU.  I 


6.  Remedy  for  interference  with,  pollution 
of,  etc.  556  note. 

Bee  NuiBANCX,  720,  726  note. 


WAY. 
Bee  Covenant,  449. 

WILL. 

1.  A  gift  by  a  testator  or  testatrix  to  his 
or  her  unborn  child  by  a  particular  per- 
son not  being  the  wife  or  husband  of 
the  testator  or  testatrix,  is  good,  pro- 
vided the  child  has  acquired  the  repu- 
tation of  being  such  before  the  death  of 
the  testator  or  testatrix. 

2.  Where,  therefore,  a  testatrix  who  had 
gone  through  the  ceremony  of  marriage 
with  P.,  the  husband  of  her  deceased 
sister,  bequeathed  her  residuary  estate , 
upon  trust  for  all  her  children  by  P., 
and  died  eight  years  after  the  date  of 
the  will,  leaving  two  children,  one  of 
whom  was  bom  at  the  date  of  the  will, 
and  the  other  only  a  few  weeks  before 
the  death  of  the  testatrix : 

Hdd,  that  the  second  child,  having 
before  the  death  of  the  testatrix  acauired 
the  reputation  of  being  her  child  oy  P., 
was  entitled  to  share  in  the  estate. 
MaUer  of  Ooodwin'e  Truet,  677 

8.  By  deed  and  by  will  two  funds  of 
£87,914  and  £800  consols  were  settled, 
with  powers  of  varying  investments, 
u(M)n  trusts  for  the  nephews  and  nieces 
of  R.  H.,  subject  to  a  power  in  R.  H. 
of  exclusive  appointment  among  them. 
R.  H.  made  and  revoked  a  series  of  ap- 
pointments, and  ultimately,  bv  a  doea- 
poll  in  November,  1870,  (at  which  time 
Ihe  fund  had  been  reduced  to  £27,170 
consols  and  £8,000  cash),  R.  H.,  aft^^r 
reciting  a  desire  to  revoke  the  subsist- 
ing appointment  of  the  two  funds,  and 
to  appoint  the  same  amongst  his  nephews 
and  nieces  named,  in  the  shares  and 
proportions  and  in  manner  expressed, 
in  pursuance  of  that  desire  appointed 
that  the  trustees  should  stand  possessed 
of  the  two  funds  "  or  other  the  stocks, 
funds,  and  securities'*  of  which  the  same 
then  consisted,  or  thereafter  should  or 
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might  consist,  or  apon  which  the  same 
or  any  part  thereof  was  then  or  there- 
after should  or  might  be  invested,  upon 
trust  as  to  £7,000  consols,  part  of  the 
£87,914  and  £800  consols,  or  other  the 
stocks,  funds,  or  secaritiefl  of  which  the 
same  might  consist,  for  his  nephew,  S. 
H.,  absolutely.  R.  H.  then  appointed 
in  like  manner  further  sums  (making 
an  aggregate  of  £87,000  consols),  in 
trust  for  the  four  nieces  and  nephew 
named ;  and  the  residue  of  the  two  sev- 
eral sums  of  consols  or  other  the  stocks, 
funds,  or  securities,  Ac,  in  trust  for  his 
niece  C.  The  trust  funds  at  the  death 
of  R.  H.  were  insufficient  to  pay  the 
£87,000  consols: 

Held,  that  the  ^ft  to  G.  was  residuary 
and  not  specific,  and  that  it  fiidled  al- 
together.    JDe  Linle  v.  ffodgea.  618 

4.  A  testator  gave  all  his  real  and  personal 
property  to  his  wife,  M.  D.,  in  trust  to 
apply  the  same  to  her  own  personal  use 
for  life,  and  he  left  her  at  liDcrty  to  dis- 
pose of  the  property  amonest  their  chil- 
dren by  wul  as  she  should  think  fit; 
and,  should  she  make  no  will,  he  desired 
that  the  property  existing  at  her  death 
should  be  divided  equally  between  his 
children  by  her.  The  testator  had  two 
illegitimate  children  by  M.  D.,  who 
were  recognized  by  him  and  baptized 
as  his  children,  and  he  had  married  her 
the  day  before  he  made  his  will.  There 
were  no  children  born  after  the  mar- 
riage: 

neld,  that  the  two  illegitimate  chil- 
dren were  the  objects  of  the  power  of 
appointment  to  M.  D.,  and  that  they 
would  take  as  the  children  of  the  testa- 
tor by  her  in  default  of  her  executing 
the  power.    Dorin  v.  Dorin,  629 

5.  Testator  gave  all  his  real  and  personal 
estate  to  trustees  upon  trust,  after  pay- 
ing his  debts,  to  pay  the  residue  of  his 
personal  estate  to  his  wife  for  her  own 
absolute  use  and  benefit,  and  the  rents 
and  annual  income  of  his  real  and  lease- 
hold estates  to  her  during  her  life ;  and 
after  making  provision  for  certain  lega- 
tees and  annuitants,  he  gave  his  free- 
hold estate,  after  the  death  of  his  wife, 
to  his  grandson,  and  all  the  money  (if 
any)  that  should  be  remaining  after 
payment  of  his  wife's  juat  debts,  he  gave 
to  legatees  named  as  tenants  in  com- 
mon, equally.  The  widow  died  shortly 
after  the  testator,  intestate : 

Held,  that  she  took  an  absolute  inter- 


est in  the  residuary  peraonal  estate, 
and  that  it  belonged  to  her  next  of  kin. 
Perry  v.  MerritL  702 

6.  A  testator  having  directed  his  debts 
and  legacies  (other  than  charitable  lega- 
cies) to  be  pud  out  of  impure  penon- 
alty,  and  his  charitable  legacies  out  of 
pure  personalty,  the  following  points 
were  decided : 

The  testator  borrowed  £6,600  from 
his  bankers,  to  be  repaid  on  a  specified 
day.  He  died  before  the  day  of  pay- 
ment, and  at  his  death  a  sum  of  £629 
was  standing  to  his  credit,  on  his  onr- 
rent  drawing  account: 

Htld,  that  the  £629  must  be  treated 
as  a  setoff  against  the  sum  due  on  the 
loan  account,  and  was  not  to  be  dealt 
with  as  an  asset  in  the  hands  of  the  ex- 
ecutors. 

7.  At  the  death  of  the  testator  a  sum  of 
£90  for  rents  collected,  but  not  paid 
over,  remained  in  the  hands  of  his 
agent,  and  a  larger  sum  was  due  to  the 
agent  for  commission  on  rents  collected: 

Held,  that  the  £90  must  be  set  off 
against  the  larger  sum  due  for  commis- 
sion, and  was  not  to  be  treated  as  an 
asset  of  the  testator. 

8.  There  was  also  a  sum  of  £861  doe  to 
the  testator  as  arrears  of  rent  from 
leaseholds,  in  respect  of  which  groond- 
rent  and  other  outgoings  were  payable: 

Held,  that  the  arrears  of  rent  due 
were  not  liable  to  reduction  for  f^roimd- 
rent  and  outgoings,  but  must  be  treated 
as  pure  personalty. 

9.  There  was  a  fiirtfaer  sum  of  £2,201 
due  for  the  apportionment  of  the  qoar- 
ter's  rent  of  leaseliold  estates : 

Held,  that  this  was  pure  personslty. 

10.  The  will  contained  a  bequest  of  £2^0 
to  each  of  ten  poor  clergymen  of  the 
Church  of  England,  to  be  selected  by 
his  friend,  J.  0.x; 

Held,  tliat  these  were  charitable  leg- 
acies, but  were  payable  out  of  the  tes- 
tator's general  estate. 

11.  Gift  by  will  of  legacies  of  £200  each 
to  twenty  charitable  institutions,  fol- 
lowed by  a  gift  by  a  codicil  as  follows: 
"Presuming  and  believing  that  the 
rental  of  mv  estate  will  produce  from 
£16,000  to  "^  18.000,  1  desire  the  fnnr 
executors  named  at  Uie  top  of  mv  will 
will  appropriate  £4,000  more  to  the  es- 


tablished  institutions  of  the  country, 
making  it  together  £8,000: 

Hddf  that  the  gift  was  conditional 
on  the  income  of  the  estate  amounting 
to  the  specified  sum,  and  that  not  being 
the  case  the  gift  failed.  Thomas  v. 
HowM,  744 

See  Devise,  809. 

Limitations.  Statute  of,  832. 
Makried  Woman,  616. 


WORDS. 

"  Arbitrary  refusal,"  464 
"  Cattle  »*  includes  "  piffs,"  487 
"  Children  "  means  "  illegitimate**  chil- 
dren, 677,  629 
"  Consent  arbitrarily  withheld,**  464 
"Exported  from,"  889 
"Factory."  886 
"Funds  and  property  out  of  sayings 

of  separate  estate,"  616 

"  Owner's  risk,"  409 

"Party  or  privy,"  449 

"PUce,"  874,429 

"Refusal,  arbitrary."  464 


WORK  AND  LABOR. 
1.  The  defendants  being  about  to  erect  a 


bridee,  an  engineer  prepared  for  them, 
at    uieir  request,   certain    plans     and 

rification  both  of  the  bridge  and  of 
mode  in  which  it  was  to  be  con- 
structed. The  plaintiff,  on  the  faith  of 
these  plans  and  specification,  and  with- 
out any  independent  inquiry  whether 
the  work  could  be  done  as  specified, 
entered  into  a  contract  with  the  defen- 
dants to  do  it  in  accordance  with  the 
terms  of  the  plans  and  specification. 
After  the  plaintiff  had  incurred  great 
expense,  it  was  found  that  the  work 
could  not  be  executed  in  the  manner 
specified.  The  plaintiff  sued  the  defen- 
dants on  the  ground  of  an  implied  war- 
ranty by  them  that  the  work  could  be 
executed  in  the  manner  described  in  the 
plans  and  specification : 

Biidf  that  no  such  warranty  could  be 
implied.     Thorny,  City  of  London.  476 

See  Master  and  Servant. 


WRONG-DOER. 

1.  When  cannot  show  insurers  have  paid 
for  property  and  when  liable  to  insur- 
ers. 676  note. 
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